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I  I 


BAIL. 

(A)  05ail ;  totiat  0{ian  be.  p.  2. 
<B)  Qi^inpcife  $  to^at  0i)att  iie.  p.  3. 

(C)  fKtDge ';  tetat  dfiaH  tie.  p.  3. 

(D)  Caution ;  totat  jet^all  be.  p.  4. 
(£)  burets  I  tDbat  0t)aU  be.  p.  4. 

(F)  (sagat  pet0on0  are  bailable^ 

^Fl.)  In   criminal    cases.  —  By  the  common  law. 

p.  4. 
(F  2.)  Who  are  not  bailable  by  the  st  W.  1.  15.  p.  4. 
(F  S.)  Who  are  bailable  since  the  statute,  p.  6. 
(F  4.)  Who  may  bail.  p.  8. 
(F  5.)  Remedy  for  not  bailing,  p.  10. 
(F  6.)  For  bsuling  whcin  they  ought  not.  p.  10. 
'  (F  7*)  What  persons  are  bailable  in  civil  actions.  >— 

By  the  common  law.  p.  11. 
(F8.)  By  statute,  p.  11. 
(F  9.)  Who  not.  p.  13. 
(F 10.)  Who  may  bail.  p.  13. 

(G)  Cbe  manner  of  tafctng  bail. 

(61.)  In  criminal  cases,  p.  l6. 
(G  2.)  In  civil  actions,  p.  16. 

(H)  mben  bail  0ball  be  meb»  p.  19. 

(I)  l5ail  in  an  Habeas  Corpus,  p.  20. 

(K)  SQbat  bail  0baH  be  $ueG(cient. 

(K  1.)  In  criminal  cases,  p.  SI*. 

(K  2.)  In  civil  actions,  p.  SS. 
Vol..  H.  B  (KS.) 


»  r- 


2  BAIL. 


(K  3.)  When  common  bail.  p.  29. 

(K  4.)  When  special  bail.  p.  30. 

(K  5.)  Repii^y  for  in^i^eieot  bail.  p.  39. 

(K  6.)  Remedy  for  refbsing  boil.  p.  46. 

(L)  at  tDlbat  time  tail  0|iq)1  lie  alloloeli.  p.  4& 

(M)  l^otD  far  tte  bail  jS^all  be  liable,  p.  4^. 

(N)  C»  tB^  t^^  0bftU  not  be  hable.  p.  49. 

(O)  SQbat  ttm  te  i  bicub  tf  Uit  cecogni^ance* 

p.  48. 

(P)  CBbat  not.  p.  49. 

(Q)  l^otv  tbe  bail  0ball  be  reUetieJDif  pu  49. 

(Q  1.)  By  act  of  the  court,  p.  49. 
(Q  3.)  By  amjrrqndQr  of  tbe  piincil)a|.  ^^Whst  «\aS 
be  a  a«m;eDd^  in  wp  Uap^  p*  ^\^ 
.)  Whatnot,  p. 55. 

S  How  the  siirvendev  thafl  b«  recorded^  p.  50. 
(Q  5.;  By  the  death  of  the  pjiQci{ia}.  p%  56^ 
(Q  6.)  Ii  the  debt  be  satisfied  by  the  principal. 

p.  57.  ^ 
(^Q  70  U  it  tie  relftsiapd,  or  4UpJl^g«d,  p.  58. 

XR>  ]proce£bing  agaiit^it  bail 

;R  X.)  %  wrtf jfe?ifl* -- When  i*  sbaU  is^e.  p.  58. 
.)  In  what  manner  t^  s&ocejb/okis  slis^'be  sued. 

p,60k 
(E3.)  Vim  to  a  ^c«rw ja^w*.  — iSunrender  of  the 

pcincip^.  p.  61. 
(R4.)  No   capias,  ad  mtil^^ckmduim   against   him. 

p.  62. 
(^  5.)  Death  of  the  ppncjpak  p^  63< 
(R  6.)  Satisfaction  l^y  t^  piMoq^  p«  09. 
(R  7»)  Demurrer  fo^  vari^ncev  p.  63. 
(R  8.)  Nul  tiel  record,  p.  63; 
(R  9.)  By  action  of  debt,  f^ 
(R  10.)  Judgmamt.  p.  63l 
(R  11.)  Hqm(  execution  shaU  bi^  ps64^ 

(A)  ISlnif ;  to^t  iBibCkil  be. 

Bail  signifies  a  ^ruardian,  or- ksfipflr^  Sk.    4ksi.  Vl^ 

A  man  bailed  is^  whei^  a^y  oq^afii^rtA^^^  i^  pi^s<|n;^  il  deUvered 

to  others^  as  his  bail,  who  cd^lit  tQ,l(f|m}  bw^tQ  Im  r^ajy  tP^  ^PP^*^  *^ 

a  tigi0  assigned,  or  othendse  to  ai^wer  ror  him.  / 

And 


^ 


,» 

*' 


Pledge;  tt^$hattbe.  B 

hid  therefore  the  bail  may  keep  the  person  committed  to  them  ia 
ir  custody,  fjt  their  ii^emiiil!^.    4  tm,.  178,  179'. ' 
Or,  if  he  be  at  Iai;g^  they  may  ri^ize  him^,  and  hrin^  him  before 
a  justice   to  fiad  new  bail,   or  to  be  committed  to   prison,      Hal. 

P,  C.  de. 

And  this  they  may  do  upon  a  Sunday.  Mod.  C^a.  SSI*  Vide  ia 
Temps,  (B  3.) 

So^  they  may  detain  him  in  the  Compter,  &c.  'till  by  habeas  carpus 
he  can  be  turned  oyer  to  tlie  proper  priison.     Mod.  Ca*  247* 

And,  if  he  be  charged  wiw  a  debt  of  the  Icing  in  the  Compter^  this 
does  not  hinder  his  commitment  to  the  proper  prison,  though  the  king 
opposes  it.    ,R.  Mod.  Ca.  247* 

Mflii^Mrize  is,  where  any  one  takes  npon  him*  to  be  surety  for  another* 
i  tut.  179.     Hal.  P.  C.  96. 

And  therefore,  every  bail  is  mainprize,  but  eveiy  mainprise  is  not 
UL    4  Inst  179w 

Por  a  man  may  ber  mainperned,  who  never  was  arrested^  or  ia  prison* 
4hist.  179. 

As,  in  an  appeal  of  felonyj  if  the  defendant  wage  battle,  the  plaintiff 
Asia  find  mainpemofs  for  Hte  appesranctf,  Aongh*  he  WbA  not  in  prison* 
♦  Inst,  179. 

So^  if  a  man  be  mabp^med  in  B.  R.  another  cannot  file  a  bill  against 
bimi  as  he  may  where  he  is'bailed*     4  Insu  180* 

So,  if  a  man  in  exeoution  sue  an  audita  qwtrela^  ot  a  seifejmeia$ 
upea  a  release,  &c.  he  shall  find  mainpernors,'  add  not  bail,  faeoaus^ 
be  is  the  plaintifil     4  Inst.  179. 

If  mainprize  is  refused  by  the  shet'ifii  &c.  when  it  oug^  to  be  alloU^^ 
a  writ  de  manucaptitme  Ues.     Ft  N*  H.  250i 

Oi;  he  may  have  a  writ  out  of  cbasieery  directed  tt>  the  sberiflSSEO*  t» 
Wl  him.     t.  N.  B.  250.  G* 

(C)  pelige  J  W^t  Bbalf  be., 

k  pbdj;*  is^fae,  wlio  undertakeSi  of  is  stirety  for  anothei^«   ^  Imtx  li60* 

Anid  therefore,  every  bail,  and  mainprize,  stride  hquendOf  is  a  pledge* 
4  InsL  180* 

But  a  pledge  is  such  as  tKe  demandant,  or  plaintiff  fiods,  where  the 
writ  says,  si  querens  feterit  te  securum  de  dhmore  suovrose^mndb:  for 
Acn  the  plahititf  sImU  find  pledges  for  the  security  ofthe  king's  ameiw 
oament,  if  the  plaintiff  be  nonsuited:     4  Inst.  180. 

When  pledges  shall  be  found,  and  how.  Vide  in  Pleader,  (C  16* 
-8  K  5.) 

So,  by  die'  st.  W.  2;  2.  there  shall  be  pledges  de  retorno  habendo. 
Vide  2  Inst.  340.    4  Inst.  180.    Vide  Pleader,  (3  K  5.) 

Sepledges  are  said  to  be  those  who  voluntarily  are  surety  for  anothei^. 
#lM  180. 

A^  in  magna-  ehartat  <5«  8*  plegii  debitorum  rum  respondeant  quamdiu 
f'^l^lit  dddior  si^ai.    2  last.  19. 

Hedges  are  those  who  plevy  other  things  than  the  body  of  a  men* 
^  lost  19. 

B  «     -  (D)  Cau^  ■ 


BAIL. 


{D;  Caution;  totjat j^all be. 

So  in  the  spiritual  court,  caution  shall  be  given. 

•  And  it  is  juratory^  when  a  man  makes  oath  in  small  ofiences  stare 
mandatis  ecdesut.     2  Lev.  S6. 

Fide-jussary,  when  he  gives  an  obligation  with  sureties  to  do   so. 

2  Lev.  S6. 
Pignoratitiaf  when  he  gives  pledges  for  the  same  intent.    2  Lev.  36- 
But  an  obligaticm  can  be  taken  only  upon  a  writ  de  cautione  admittendd* 

2  Lev.  36. 

(E)  ^utttj^ ;  tofiat  atM  be. 

Surety  is  a  general  word^  which  comprehends  all  the  former. 
4  Inst.  180. 

•  And  it  shall  be  given  by  the  common  law,  or  by  statute.   4  Inst.  180. 
By  the  common  law,  upon  a  writ  of  ne  exeat  regnum.    Vide  2  Inst. 

40,41. 

Upon  a  nq^plieamt  for  the  peace.    Vide  Forceable  Entry,  (D  16^  17.) 
80f  by  die  st.  34  £d.  3.1.  upon  de&ult  of  good  behaviour,  (a) 

(F)  (DQbat  pttfioM  are  bailable. 

(F  1.)  In  criminal  cases.  —  By  the  common  law. 

In  criminal  cases^  all  persons  were  bailable  by  the  common  law, 
except  for  homicide.     Hal.  P.  C.  97.    2  Inst.  42. 

^d  the  case  of  homicide  was  introduced  by  statute.  2  Inst.  186. 
189. 

.   If  any  one  was  indicted  of  felony,  by  an  inquisition  eM  officio  before  the 
fiherifF,  bailiff  of  an  hundred,  &c.  as  he  might  be  till  restrained  by  the 
•t*  ^8  Ed.  3.  4.  and  the  sheriff  refused  to  bail  him,  a  writ  de  manu^' 
captione  lay  to  the  sheriff^  &c.     F.  N.  B.  250. 

But  an  obligation,  for  the  enlargement  of  a  man  taken  for  treason,  was 
void  by  the  common  law.     R.  1  Lev.  209. 

Or,  for  ease  and  favour  to  any  one  in  execution  for  debt.    1  Lev.  209. 

(F  2.)  Who  are  not  bailable  by  the  st  W.  1.  15. 

« 

But  now,  by  the  st  W.  1.  3  Ed.  1.  15.  sheriff,  or  others  cannot  {b)  by 
writ,  or  without  writ,  bail  (1)  personst^cused  of  treason,  which  concerns 
the  king.     2  Inst.  189.     Hal.  P.  C.  98. 

Of  counterfeiting  the  king's  seal.     2  Inst.  188.     H.  P.  C.  98. 

Of  falsifying  money.     2  Inst.  188.     H.  P.  C.  98. 

Which  were  treasons  by  the  common  law,  and  since  declared  so  by 
the  St.  25  Ed.  3.  1.     2  lust.  188. 


(a)  1.  It  cannot  be  required  from  a  libeller.  S  WiU.  151.^  S.  Upon  articles  of 
the  peace  exhibited,  court  may  require  bail  for  such  a  length  of  time,  as  they  shall  con- 
nder  necessary  for  preservation  of  the  peace.  1  T.  R.  696.-3.  And  havina  fixed  in 
the  first  instance  a  certain  period,  may  aftenrardsi  from  circumstancesy  shorten  it. 
Ibid. 

(6)  4  T.  R.  505.    8  H.  B.  4S6.  455. 

And 


What  persons  are  hailaUe.  S 

4  

And  it  seems  to  comprehend  all  offences  there  declared  to.be  treason*. 

Nor  persons  taken  by  command  of  the  king,  or  his  justices^  or  justicea- 
of  his  forest. 

A  person  committed  by  the  personal  command  of  the  king,  though, 
it  be  illegal,  can  be  bailed  only  in  the  superior  courts  at  Westminster.. 
12  lost.  187. 

(2)  Nor  persons  accused  of  arson  feloniously  done.  H.  P.  C.  98*. 
8  lost.  188. 

(3)  Of  the  death  of  a  man,  which  is  mentioned  by  the  st.  W.  1.  15a 
as  an  oflence  known  not  to  be  bailable  before.     2  Inst.  186. 

And  therefore,  a  man  is  not  bailable  for  murder.     H.  P.  C*  98.. 

Nor,  for  manslaughter,  or  se  defendetidoj  if  he  confessed  the  fact  upon 
his  examination,     if.  P.  C.  99. 

Or,  if  he  be  taken  with  the  manner^  so  that  it  is  apparently  known 
that  he  killed  another.     H.  P.  C.  99.     1  Rol.  268. 

(4)  Nor  persons  accused  of  open  offonces ;  for  the  reason  of  bail  is^ 
that  it  is  dubious,  whether  the  party  be  guilty ;  but  where  he  is  notCK 
rioody  guilty,  he  shall  not  be  Imiled.     2  Inst.  188,  9.  H'.  P.  C.  100. 

(5)  As, .  if  he  be  outlawed :  for  he  is  thereby  attainted  of  the  felony^ 
JhsL  187,  8.     H.  P.  C.  101.  (c) 

And  by  the  same  reason,  if  he  be  convicted  by  verdict,  or  confession.. 
2  lost  187.     H.  P.  C.  101.     4  Inst.  178. 

Or,  if  the  mittimus  mentions,  that  the  felony  was  confessed  upon  exa- 
minatiOT.     4  Inst.  178.    Per  Haught  3  Bui.  114. 
*  Though  upon  the  verdict  curia  advisare  vult,  whether  he  shall  have 
dcrgy,  &c.     1  Bui.  88.     R.  Dy.  179.  a. 

(6)  So,  if  he  has  abjured ;  for  such  an  one  is  attainted  by  his  confes* 
aioD.    2  Inst.  187.     H.P.C.  101. 

(?)  An  approver;  for  he  confesses  himself  guilty.  2  Inst.  188.  H^ 
101. 

(8)  Those  who  are  taken  with  the  manner;  for  there  the  crime  is 
manifest.     2  Inst.  188.  H.  101. 

Aad  by  the  same  reason,  persons  taken  upon  hue  and  cry.  H.  P.  Cl 

m. 

(9)  Those  who  have  broke  the  king's  prison ;  for  that  is  a  presump* 
tioD  ofgoilt.     2  Inst.  188.     H.  P.  C.  102. 

(10)  Thieves  openly  known  and  notorious.     2  Inst.  188..  H.  102. 

(11)  Appellees  by  approvers,  unless  they  are  of  good  fiune,  'till  the 
approver  dies,  (or  waives  the  appeal) ;  for  the  confession  of  his  own 
guih induces  a  presumption  of  guut  in  the  appellee.  2  Inst.  1 88*  H.  1 02. 

Persons  in  execution,  (cf) 

Or,  punished  by  any  statute  with  imprisonment  for  their  offence. 

(F  3.)  Who 

(e)  One  in  custody  upon  a  aqnas  uUegaium,  after  conviction  of  a  misdemeanor, 
aooot  be  bailed  without  the  prosecutor's  consent.    Burr.  2537. 

(i)  1.  Bail  refused  to  ddendant  committed  in  execution  for  a  fine  imposed  for  a 
wtU  entry,  as  be  had  brought  and  assigned  error  in  person.  Salk.  105. — S.  De- 
^^odiBt  was  GonTicted  for  keeping  an  alehouse  without  a  licence,  and  thereupon  com- 
■ttted  for  a  month  pursuant  to  the  act.  After  lying  a  fortnight,  he  brought  a  eerttorari^ 
<Bd  upon  its  return  was  admitted  to  bail,  the  court  condderin^  that  if  the  conviction 
VM  confirmed,  they  could  commit  him  in  execution  for  the  remainder  of  the  time» 
Sb;  530.  — J.  On  a  oonnatmeBt  in  executidn  by  a  msgutrate^  the  party  cannot  be 
wd;  thus  on  a  commitment  under  the  vagrant  act  for  a  time  certain;  though  an 

B  S  *PP«l 


(F  S.)  Who  9re  b^ikible  fiioee  the  fltiiltfi0» 

But  the  8t  W.  1.  15.  which  mentions  sheriffii,  molers,  &&  does  pot 
extend  to  Judges  of  superior  courts ;  and  therefore  J3.  R«  may  bail  in  al) 
casesy  as  for  treason,  murder,  &c.  at  their  discretion.  2  InsL  185f  69 
Hal.  P.  C.  98,  99.  104.  R.  }  3ul-  85.  2  Jon.  210.  J^.  12.  Sti.  116. 
418.     2  Jon.  222.     Pn  Reg.  64,  65^  67.     5  Mod.  823. 

And  by  the  st.  31  Car.  2.  2.  if  any  conmiitted  for  high  troasoui  or 
felony,  petition  in  open  court  the  first  week  in  term,  or  first  day  of 
sessions  of  oyer  and  terminer,  or  nol-delivery,  to  be  tried,  and  be  not 
indicted  next  term  or  sesdons,  B.  R.  on  the  last  day  of  term,  or  the 
justices  of  oyer  and  terminer  or  gaol-deiivery  on  the  last  day  of  sessionfif 
are  requirea,  on  motion,  to  bw  him,  unless  oath  be  made^  that  the 
king's  witnesses  eould  not  be  produced  that  term,  or  sessions.  Vide  ill 
Habeas  Corpus* 

But  the  prayer  must  be  the  first  week  of  the  term  in  person^  or  by 
Council ;  otherwise  it  is  not  necessary  to  bail  him.     R.  1  Vent*.  346. 

So  the  prayer  ought  to  be  the  first  week  of  the  term  for  persons  in« 
dictable  in  Middlesex;  and  for  persons  indictable  in  a  county  wheiw 
'  B.  R.  does  not  sit,  the  first  day  of  the  sessions  there ;  for  the  words  shall 
be  construed  distributive*     R.  Sho.  190* 

If  bail  be  suspended  by  a  subsequent  act ;  the  first  week^  &o.  after  that 
act  is  determined.     1  Sal.  103. 

Bail  in  high  treasoui  when  a  session  passes  without  prosecution.  1  Sal* 

103.(0 
When  he  has  been  a  long  time  in  prison,  and  lus  life  is  in  dagger. 

1  Sal.  103,  104.  {/) 

So  bail,  upon  murder  found  by  the  coroner^s  inquest ;  for  the  evidence 

appears.     1  Sal.  104.  (g) 

Otherwise,  if*  a  bill  be  found  by  the  grand  inquest.     1  Sal.  104, 
There  is  no  difierence  as  to  the  bail  of  a  peer,  or  a  common  per^OA* 

I  3ia- 104. 


iBpci4  i*  fl^vea  to  tke  fUfirter  sessi^itf.  S  T»  R,  Ida  —  i.  One  coamitted  by  kause 
^^mmoiu  for  a  contempt  cannot  b«  bailed  by  K.  B.  »  Salk.  503.  — *  S.  Nor  dil* 
chained.  Ld.  Rd.  1105.  3  Wils.  188.  s  Blk.  754.  a  T.  R.  514.  — 6.  Same  law  of 
a  committal  by  the  bouse  of  lords.  1  Wib»  d99*  •^  7.  Or  of  any  other  coart  in  West* 
aibster  Halt    ftid. 

{e)  1.  Where  four  tanas  had  passeri*  «9ce  the  prisoner's  coaiBKtmeal  fer  high  tmt* 
Bcoi,  and  one  assizes  in  the  poun^»  out  of  which,  it  had  heeo  hinted,  the  ffm^fd 
of  complaint  arose,  and  no  prosecution  a^nst  him,  he  was  bailed«  Str.  ^•— 
a.  Feme  indicted  for  petit  treason  in  murdering  her  husband  bailed,  it  appearing  upon 
affidariUy  that  the  prosecatioB  was  malick>iis,  and  then  net  having  baeo  any  preeeed^ 
IMS  (>r  some  Ume,  either  upon  the  indictment,  or  the  coroner's  inquisition.  3  Saik.  66* 
(/)  1.  To  induce  the  court  to  bail  from  sickness,  it  must  be  a  present  indisposition 
fffisHig  out  of  the  coafinemenu  8tr.  4.-^9.  Hence  diej  wiU  not  bail  where  it  is  a 
fiwDoly  disease^  ibid.«-3.  Nor  where  the  iiloess  arises  irow  the  act  of  the  prisoner. 
Ibid. — 4.  And  they  refused  bail  on  luccouot  of  ilbess  to  one  committed  for  repeated 
(MQiines,  and  the  trial  was  very  near.  JUach,  136.  —  5.  But  allowed  it  to  one  con- 
victed of  a  seditious  libel,  bein^  very  ill,  before  judgment.    Su*  9. 

(gj  I.  Bail  allowed  oa  committal  by  the  coroner  lor  manshiughter,  the  depositkof 
PCOVM^  it  to  be  »o  mpsew  Str.  1242. — s.  The  de{Mpsitiuiw»  not  the  inquest,  afe  to 
fidde  the  ducretioA  eC  t^oourt.  Str,  911.— 3.  ^B.  will  not  bail  a  gaoler  con* 
nutted  by  a  j^stif^e  w  murder,  I9  confining  a  prisoner  in  an  uawholetome  ioooh 
t^¥ftli)  ¥•  Md  previgi^Iy  Ik9«  ac^tted  o«  ioui  indiottnwfift  fev  like  ofencefc    Sir. 

Yet 
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TcC  B»  A.  will  luMt  Ml  for  treason^  murder^  manslaughter^  &a  uriess 
Aere  be  a  reaacaable  cause.  1  dul.  85.  1  HoL  26B.  it.  3  dul.  1 18. 
U$n.6lS.     R.  5  Mbcl.  455.     llay.SSl.  (i) 

And  therefore^  after  a  conviction  (f )  of  manslaiighler  they  will  not  ball 
bcfixe  dergy.  6  Mod.  288.  4  Sal  103.  (Jk)  Yet  there  one  was  Wled^ 
wbere  there  was  no  other  question* 

Or,  after  an  indictment  fel-  murder  upon  an  aMdavit  6^  the  &ct 
1  Sal.  IM.     Skin.  689.  (/} 

And  now,  persons  accused  oFafi|r  ofience,  are  bailable  by  all  persons 
who  have  power  to  bul^  where  biul  is  not  Uken  away  by  the  st.  "^.  1. 
or  any  subaequoit  statute,  (nr) 

And  therefore,  where  a  man  is  accused  only  of  mafislav^hter,  and 
Moa  liquet  that  he  committed  the  fact,  he  «^^  ^  K-ao^].     H  D.  n  oo 
Dub.  per  I'wkd.     1  Vent.  93.  {«) 

Soy  where  he  is  charged  with  giviiq;  c 
he  alive,     it.  P.  C.  09.  (•) 

Or,  with  a  misdemeanor  only.     |  Sal.  104. 

So,  by  the  st.  W.  1.  15.  persons  accused  of  command,  force^  or  aid 
ofafekHiy,  shall  be  bailed^     2  Inst.  189. 

Or,  of  receiving  of  fhief  es  or  felons.     S  Inst  189. 

And  by  efiHt^,  aH  Ineessories  beferi  ot*  after  lire  baaaU^  H«  Pi  CL 

loo.  ip) 

But  if  the  t»uicipal  be  attainted,  afad  the  accessory  iii^  he  shall 
not  be  bafled  'till  he  pleads  to  the  indictment.     H.  100. 

So^  by  the  et  W.  1.  persons  accused  of  larceny  Shan  be  bailed;  wbich 
is  intended,  if  they  be  of  good  &me,  and  not  taken  with  the  mminei. 
IUr.  S68.     2  Inst.  189.     H.  100.     Vide  F.  N.  B.  249.  G. 

And  by  equi^,  those  accused  of  burglary,  or  robbery.  H.  P.  G.  100. 


(t)  1.  Brii  aitowed  in  nps^  noder  ^pctM  dreuiiiBtaiices.  4  Burr.  iriTS.  i  BHr.  949. 
— 8.  Though  a  warnuit  of  oominitment  for  felony  be  in£otauA,  yet  if  the  eorpm  Midi 
apfev  in  the  dtpoMoOM  rOunied  to  the  eouit^  thejr  wiU  tist  \M,  bat  renumd  the 
ftm&obt.  6  East,  157.  Vid«  9  Bast,  dJS.  Leach,  544.  5  T.  R.  149.  Leach,  99a. 
— s.  K.B.  upoa  an  a^licaticrti  for  bail  will  aot  fbrm  any  jvdgneflt  whether  the  fkeis 
smeiiBt  to  feloay  or  imti  but  Itetth  H/he^et  efioogh  b  charged,  to  jiutify  a  detainer 
if  Ike  nfaone^,  tAd  pat  him  upon  nii  trhd.  Thfe  fffSctice  of  the  court  beiffg,  thdt 
SVCB  wBcn  die  cotointsieftt  Is  rt^giHar,  they  #iil  look  into  the  depoihiom  to  ste  if 
ibett  h  a  silfteieilt  ground  hud  fbt  detaining  in  cuitodir ;  and  if  there  it  not,  they  wid 
MQUsi:  and  where  the  eommitment  is  irregular,  yet  irit  appeiir  that  a  serlouiflmMie 
hi  been  eondnitted,  thiy  will  not  discharge  or  bail  the  nrison^r,  Without  flnt  lotfkhil 
ito  the  deporitions,  to  see  whethei^  tfaeta  is  Mffidient  efidenc^  to  detAin  him  in  c^^ 
Uaeh,  105. 

(t)  A  ddhndant  eenficfed  6f  a  mitfdeih^iloi',  brov^t  up  fdr  ja^nnteni  do4  re- 
Mied,  eauabt  be  bial^  u&lesa  thtt  jtrosecittoir  eohsent.    i  Basl^  I59< 


(iQ  8ed  Tidtf  Id.  91.  {1)8  Stdk.  5#. 


M  Ofae  eomrakfeed  for  hif^  treason  in  Notth  AiheHea,  who  h  okdy  trftide  hefbre 
die  K.  B.,  or  under  a  special  coQunission,  cannot  be  admitted  to  bail,  under  thtf  MMt 
^ifprnttt,  hfjit86o»  of  gaol  ddhreTy,  or  (S^Aq^  by  thdr  prodahntion  fbr  ihokt 
c^^roseemiea.    l  LAictt,  187. 

(«)  K.a  has  a  right  to  baQ  itt  idl  c»9i  of  tA&tf,  efrtA  of  mardeTj  Wh«re  they  taifi 

J^  dooht  eHher  ujpo*  Oie  BifM  of  ibit  dite,  6t  the  kW  thMcnf.     a  Em,  1«9« 
hW^  199. 
»)  tide  &tr.  54tf . 
f)  I.  Hehce  aft  mMm^H^kiMtOiy,  th9  fitfncipai  not  hatf dj  bieil  tak9n^  mf  Hi 
m.  LotfL^^i.  — 9.  The  dourt  kvweiter  wiH  notMdl  an  offendttWteitf  wliliag  99 
^  UagTs  cfideBo^  niilc«  mkm  a  fhlf  and  Aur  disdoiltfe  of  all  hd  kaowvi 

*«dl,199. 
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So>  persons  accused  of  petit  larceny  only*    2  Inst.  189.    H.  100. 

Or,  imprisoned  for  light  suspicion^  if  they  be  of  good  fame.  Reg.  8^« 
2  Inst.  189.     H.  100. 

And  what  shall  be  light  suspicion  seems  to  be  in  the  discretion  of  the 
justices.     H.  102.  {q) 

So  an  appellee  after  the  death  of  the  approver^  unless  he  be  a  known 
thief.     2  bist.  190. 

Or,  after  the  appeal  waived.     2  Inst  188.     H.  102.  (r) 

Or,  in  the  life  of  the  approver,  if  he  be  of  good  fame.  2  Inst  188.^ 
H.  102. 

So>  for  a  trespass,,  for  whi(;h  he  shall  not  lose  life  or  member.  2  Inst» 
189.     H.  100. 

And  by  the  st  28  H.  6. '  10.  a  person  in  custody  on  an  indictment  of 
trespass. 

And  by  consequence,  for  all  crimes  under  felony,  where  bail  is  not 
taken  away  by  any  subsequent  statute.     H.  P.  C.  98. 

Afl>  for  all  misdemeanors.     Mod.  Ca.  !79.  {$) 

(F  4.)  Who  may  bail. , 

The  justices  of  B.  R.  may  bail  in  all  cases  at  ther  discretion.  Ante^ 
(F8.) 

In  an  original  suit  before  them  by  indictment,  or  appeal.  Hal.  P.  C.^ 
104.     1  Bui.  85. 

Or,  upon  a  commitment  returned  upon  an  habeas  corpus  or  certiorari. 
H.  104. 

So,  upon  an  appeal  by  bill  removed  before  them  by  certiorari. 
lSal.61.(^} 

So 


(9)  The  defendant  was  committed  for  a  highway  robberfy  and  applied  to  be  bailed ; 
the  prosecutor  attending  insisted  that  be  waa  the  man ;  and  though  eight  affidavits  of 
credible  persons  proving  an  alibi  were  read,  bail  was  refused.    Str.  1 137. 

(r)  1.  Appellee  for  murder  acquitted  on  indictment,  will  be  bailed.  Str.  854.  — 
SL  Unless  judee  is  dissatisfied  with  acquittal.  Xl)id.  —  3.  Secus  if  not  indicted.^  Ibid. 
—  4.  Unless  delay  is  imputable  to  appellant.  Ibid.  -^  5.  Secus  too  after  conviction  on 
indictment  Str.  858.  -^  6.  Though  pardoned.  Ibid.  -^  7.  And  where  on  special 
verdict  in  an  indictment  for  murder,  defendant  is  pardoned,  and  his  plea  allowed,  he 
is  not  compellable  to  g^ve  bail  to  answer  the  heir's  appeal,  though  beyond  sea  and 
expected  soon.  Str.  I803.  •«-  8.  Appellee  of  murder  convicted  is  not  bailable  without 
appellant's  express  consent.    Str.  402. 

\i)  1.  Bail  allowed  on  committal  for  a  misdemeanor,  in  forging  indorsements  on 
exchequer  bills.  Salk.  104.  —*  2.  Refused  on  committal  till  the  assizes,  pursuant  to 
13  &  14  C.  2.  c.  11.  8.  6.  for  a  misdemeanor,  in  forcibly  obstructing  a  custom-house 
officer  in  the  execution  of  his  duty.  Buir.  2641. -«^  J.  Korean  bail  be  demanded  as 
of  right.    Ibid. 

(t)  By  St.  48  G.  S.  c  58.  whenever  any  person  shall  be  charged  with  any  ofience  for 
vluch  he  may  be  prosecuted  by  indictment  or  information  in  the  King's  Bench,  not 
being  treason  or  felony,  and  the  same  shall  be  made  appear  to  anv  judge  of  the  same 
court  by  affidavit,  or  by  certificate,  qf  an  indictment,  &c.  being  filed  against  such  per.* 
son  in  said  court  fbr  such  offence,  it  shall  be  lawful  for  such  judge  to  issue  his  warrant 
under  his  hand  and  seal,  and  thereby  to  cause  such  person  to  be  apprehended  and 
brought  before  him,  or  some  other  judge  of  same  court,  or  before  a  justice  of  peace,  in 
order  to  his  being  bound  with  two  sureties,  in  such  sum  as  in  said  warrant  shall  be  ex- 
pressed*  with  condition  to  appear  in  said  court  at  the  time  mentioned  in  such  warrant, 
and  to  answer  all  indictments,  &c,  for  such  ofience ;  and  in  case  any  such  person  shall 
liegject  or  refiise  to  become  bound  as  oforosaid,  it  shall  be  lawful  for  such  judge,  &c. 

to 
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So  the  house  of  peers  may  bail  a  peer  cominitied  upon  an  indictment 
for  murder;  if  the  indictment  be  removed  before  them  hj  certiorari. 
R.  Skin.  683,  4. 

So  justices  of  gaol-delivery  may  bail  in  cases  within  their  cognizance ; 
as,  if  a.  man  be  convicted  before  them  of  homicide  se  defendendo. 
H.  105.     Poph.  96. 

Or,  of  homicide^  and  has  a  pardon  to  plead*    H.  105. 

So  justices  in  eyre  may  bail*    Poph.  96. 

By  the  St.  1  R.  3.  S.  every  justice  of  peace  mav  bail,  but  not  before. 
R.  Poph.  96.  but  this  was  repealed  by  the  st  3  H.  7.  3. 

By  the  st.  3  H.  7.  3.  two  justices  of  peace  (one  quorum)  may  bail 
persons  mainpernable  by  law,  within  their  county,  &c.  till  the  next  ses* 
iioDs  or  gaoUdelivery,  where  they  must  deliver  the  bail-piece  on  pain  of 
1(tf.    F.  N.  B.261.F. 

And  therefore,  two  justicies  may  bail  in  cases  within  their  cognizance.- 
H.  105. 

Bat  one  cannot  bail.  H.  105.  But  now,  if  one  justice  by  his  warrant 
can  apprehend,  one  may  bail.     Mod.  Ca.  179. 

And  by  the  st.  1  &  2  Ph.  &  M.  13.  they  can  only  bail  persons  baiK 
able  by  the  St.  W.  1.  15.     Poph.  96. 

Nor  those,  except  in  open  ses8ion3,  or  by  two  justices  (one  quorum) 
present  at  the  time  of  the  bailment. 

And  after  examination  of  the  prisoner,  and  information  of  the  fact  and 
ito circumstances;  which  bailm^it  and  examination  they  must  certify  at 
the  next  gaol-delivery.     H.  105. 

And  justices  of  peace  may  bail  before  or  after  commitment  to  prison. 
H.105.    F.  N.B.250.G. 

And  after  indictment,  and  process  against  the  ofiender.     H.  106. 

Sberifi  and  others  might  bail  persons  imprisoned  upon  an  indictment 
before  them.     H.  106.     2  Inst.  190.     F.  N.  B.  250. 

So  a  constable  might  bail.     Poph.  96. 

But  by  the  st- 1  Eld.  4.  2.  all  indictments  before  the  sheriff  or  his 
c^Bcers  shall  be  delivered  to  the  next  sessions  of  the  peaces  and  they 
cannot  arrest  or  proceed  thereon,  on  pain  of  100/. 

Yet  by  the  st  23  H.  6.  10.  the  sheriff  may  bail  upon  an  indictment 
for  a  trespass,  (tt) 

SO)  upon  an  homine  replegiando,     H.  103. 

But  if  the  seijeant  of  the  house  of  commons  takes  into  his  custody,  by 
Older  of  the  house,  persons  accused  of  treason,  &c.  he  cannot  bail  them. 
R.  1  Lev.  209.     R.  Hard.  464. 

Bjr  the  stat  5  Ed.  3.  8.  the  marshal  of  B.  R.  shall  not  bail  persons  in- 
dicted, or  appealed  of  felony^  on  pain  of  half  a  year's  imprisonment  and 
Tvmm.    F.N.B.251. 1. 

Who  may  bail  in  civil  actions.    Vide  post,  (F 10.) 


to  eommit  tach  person  to  the  common  saol  of  the  county,  &c.  where  the  o&nce  ihall 
^  been  committed,  or  where  he  ahalfhaTe  been  apprdiended,  there  to  remain  until 
he  AiU  become  bound  as  aforesaid,  or  be  discharged  by  order  of  court  in  term  -time^ 
or  of  one  df  the  judges  of  said  court  in  vacation;  and  the  recognizance  to  be  th^re* 
HPOQ  taken  shall  be  returned  and  filed  in  said  court,  and  shall  continue  in  force  until 
^limon  shall  have  been  acquitted  of  such  ofience,  &c  or,  in  case  of  conviction, 
'l^lbtye  recdred  judgment  for  the  same,  unless  sooner  ordered  by  the  court  to.be 
Acbiged. 
(>)  Vide  4  T.  R«  505.    3H.  B1.418. 

(F5.)  Re- 
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<F  &)  Remedy  far  not  bailiiig. 

Ifbail  be  refused^  when  it  ougfat  nott  anantaiay  hftV^awriCd^oAc^ 
4*  atia^  directed  to  die  sheriff,  fn^  inqniratf  4^  uhrum  A,  ctqOm  #  dgx^ 
tentus  in  prisondj  S^c.  rettatus  sit  odio  4*  atia,  S^c.    2  Inst  55. 

And,  if  upon  such  inquiiyt  it  be  foiuid»  that  he  was  accused  forflUi- 
lice,  or  was  not  guilty^  or  that  it  was  se  de/tndendOf  or  per  ii^brHmkan^ 
a  writ  goes  to  the  sheriff  de  ptmendo  in  baUium  until jprdurtfium  asiisamm 
2  Inst.  42. 

And  he  shall  be  bailed  to  19  mampemors.  Fleta  1.  tsu  26*  Seek  3. 
t  Inst.  42. 

Or,  he  may  have  an  homine  rqpkgiafuhf  which  lies  nisi  cspHis  sUpet" 
praceptum  regis j  out  pro  alio  retto  quare  secundum  consaetudinem  Anoint 
non  sU  replegiabiiis.    2  Inst.  66*     Reg«  77.  b.     F.  N.  B.  66*  £. 

So  upon  an  habeas  corpus  in  B.  R.  the  court  may  bail  him,  though 
there  was  a  sufficient  cause  for  his  oimmitment  9  Inst.  55.  Vau.  156. 

So,  if  a  sheriff,  bailiff,  &c.  refuse  to  bail  upon  oflfer  of  sufficient  surety^ 
when  the  man  is  bailable^  he  shall  be  amerced. 

So,  if  a  justice  of  peace  refuse  to  bail^  he  shall  be  fined.    Mod.  0^ 

179. 
And  he  was  fineable  by  the  common  law* 

So,  if  a  sherifl^  &c«  rtfiised  bail  wha«  he  ought  not,  a  writ  cfe  MMtt- 
0apHone  founded  upon  the  St.  W.  1.  I5«  went,  coititnanding  him  to  bail. 
F.  N.  B.  249.  G.     H.  P.  C.  lOS. 

But  now,  by  the  stat.  28  Ed.  S.  9*  all  writs  or  eommissioBS  to  the 
sheiifi^  to  indict  or  deliver,  are  taken  away,  and  coDsequentiy  the  writ  of 
maixHprize.    H.  104.    F.  N.  B.  250*  A. 

BiODedy  finr  not  bailing  in  civil  actions*    Vide  postj  (K  6*) 


(F  6i)  For  bailing  when  they  ought  not. 

By  the  Stat  W.  1.  15.  if  a  sheriff  (j;)|  bailiffi  &c.  who  has  the  keqpiag 
of  a  prison  in  fee,  plevy  any  one  not  pkrisable,  he  shall  lose  the  fec^  ind 
the  bfiiliwick  for  ever.     Vide  2  Inst.  190. 

If  an  under-sheriff>  &c.  does  it,  without  the  will  of  his  lord^  he  shall 
h«ve  imprisonment  for  three  years,  and  ransom. 

If  he  takes  nahoney  to  deliver  him,  he  shall  restore  double  to  the  fA- 
soner,  and  shall  be  amerced.    Vide  2  Inst*  190. 

By  the  St.  1  &  2  Ph.  &  M.  IS.  ifa  justice  of  peace  ofiimd  against  that 
act  upon  proof  before  justices  c(  gadUdelivery ,  he  shall  be  fined  at  thcsr 
pleasure,  though  by  the  common  law  he  was  fined  ody  BL  as  for  a  neg- 
ligent escape.     4  Inst.  179. 

And  therefore^  if  he  bad  a  man  not  bailable,  he  may  be  fined  at  dis- 
cretion.   4  Inst.  179* 

Asy  fiur  bailing  one  taken  upoa  aft  hue  and  cxy,  he  was  fined  40/« 

H^P.C.101* 
8e^  if  he  takes  insulBciettt  baB.    H.  P.  C.  97. 

(jr)  An  attadiment  b  gnuitabie  against  a  sheriff,  (or  bailbg  a  mso  upon  an  attacin 
meat  which  was  not  bailable. 

So 


tPhat  persons  are  bailable.  11 

S(h  ifbt  bail  a  person  natbailaUet  thoimh  itdoes  not  appear  by  tike 
mittimus  that  he  was  not  bailable.     R.  Popa.  96. 

So  the  bailing  of  a  person  not  bailable^  wiU  be  a  ne^pUgeot  escape. 
lLeT.d09. 

^^^^  « 

(F7,)  What  {tenons  are  bailable  ia  dvil  actions, «—  By  the 

common  law. 

By  die  St.  W.  1.  15.  and  by  the  writ  de  homine  replegtundo,  it  ap- 
pearsy  that  a  man  detained  in  prison  bv  the  special  command  of  tne 
kip^  that  Is^  by  process  out  of  a  court  of  justice,  (for  the  kine  can  com- 
mit to  prison  only  by  his  justices)^  shall  not  be  delivered  to  bail  by  the 
sheriff:    2  Inst.  187-     F.N.B.66.  E.     2  Sand  60. 

Nor,  by  justices  of  the  forest.    2  Inst  187. 

So  no  court  can  bail  a  man,  committed  to  perpetual  imprisonment 
Igr  judgment.    R.  Mo.  666. 

Ana  an  obliflatioD^  for  the  enlargement  of  any  one  in  execution  for 
dcSbt,  was  voia  by  the  conmion  law.     1  Lev.  209. 

Bat  B.  R.  may  bail  in  all  cases  at  their  discretion.    Vide  ante^  (F  S.) 

And  therefore,  upon  error  in  B.  R.  of  a  judgment  in  B.,  if  the  de- 
fendant be  ia  execution,  though  he  is  not  bailable  de  rigorejuris,  yet  by 
special  ffrace  he  mav  be  bailed.     2  Rol.  112*  1.  50. 

And  if  the  error  be  apparent,  he  shall  be  bailed.  R*  Dy-  19S«  b»  in 
mm.  D.  2  Bui.  164.  Adm.  1  Rol.  SS6.  2  Cro.40I.  Vide  post, 
(FlO.)  ' 

And  if  an  error  in  law  be  assigned,  he  is  usually  bailed.    Per  Cow 

36aL62* 

Otherwise^  if  an  error  in  fact.     9  Bui.  62. 

Or,  if  there  be  error  in  parliament  of  a  judgment  in  B.  R.  he  shall 
aot  be  bailed.    2  Rol.  112.  1. 52.    D.  per  Co.  8  BnL  164. 

Qr,  if  there  be  error  in  the  exchequer  of  ajudgiaeiit  in  B-  R«  Ae 
aurhequer  cannot  bail.     R.  2  Cro.  108.     Cro.  E1.781. 

And  after  the  record  removed  into  the  exchequer,  B.  R.  cannot  bail* 
&.SCro.l06. 

So^  if  a  defendant  in  executim  sue  an  attaii^  in  B.  R«  he  ahaU  be 
hailed  for  cause,  though  it  is  not  usually  done.  R.  Cro.  El.  B*  Dy.  }98. 

Or,  if  he  sue  an  attaint  in  C.  B.     R.  Dy.  193.  b. 

So,  if  he  sue  an  audita  ^picrda  upon  matter  ia  writing.  Vide  Audita 
Qltmlay(E^.) 

(F8.)  By  statute. 

But  now,  by  the  St  W.  2.  IS  Ed.  1. 11.  if  an  aecomptant  eommittod 
to  prison  be  aggrieved  by  auditors,  who  will  not  allow  his  raasottride 

TMB^  &c  M  shall  be  ddiivered  to  maiinpenovsw 
the  St.  2a  H.  6.  lOi  sherifis  and  all  their  miiiist«a  nay  Mimr  to 
or  mainprize  upon  suffident  surety,  all  persons  arrested  (y)byirril^ 


•«.Wi 


kh  !•  Yet  an  M^usl  amst  smbm  nsBtocssaryy  ta  giw  validity  ft>  tfae 
1  Scr.  643.  444.  Sed  vide  Noy^  4g.  --  g.  But  tfcc  iwdtag  gf  pocis  k  iMinrial  %m. 
Rep.  116.— 3.  It  is  likewise  imgalar  ki  aaelBMr  tQ  lakea  baiKtai^  bei>na  luf 
wniBi  haa  %aeH  auda  oas,  a«  the  mmt^  Aoogb  iiand^  iiMSiwi  fegp  ittm  t]|ifi£ 

biU, 


1«  BAIL. 

bill,  or  warrant,  in  any  personal  action,  so  that  they  observe  the  day  ancf  . 
place  limited  in  such  writ,  bill,  or  warrant. 

And,  by  the  equity  of  this  statute,  they  may  bail  upon  an  attach-*, 
ment  out  of  chancery.  Semb.  2  Vent.  238.  1  Vent.  234.  R.  cont.r 
3  Leo.  208.  {z) 

Or,  process  out  of  the  dutchy  court,  or  the  court  of  wards.  Semb. 
Cro.  El.  647.  (a) 

So,  in  an  attachment  of  privilege,  upon  a  prohibition,  or  in  process 
upon  a  penal  statute.  Per  C.  B.  Mitch.  4  Geo.  inter  Field  and  Work- 
house.    (Reported  Comyns's  Reports  264.) 

But  persons  cannot  be  bailed  by  the  sheriil^  who  arc  not  legally  in 
his  custody^  but  the  obligation  will  be  by  duress,  and  void. 

As,  if  the  sheriff  takes  it  upon  an  attachment  out  of  the  court  of  re* 
quests;  for  it  has  no  authority  to  issue  such  process.  R.  Cro. 
El.  647. 

So,  if  a  man  be  arrested  in  the  county  of  B.  and  afterwards  carried 
to  another  county,  and  there  gives  a  bail-bond  to  the  sheriff  of  B;  for 
such  obligation  of  one  out  of  his  custody  is  by  duress.  R.  Cro.  £1.  745. 
2  Jon.  76. 

So,  if  he  gives  a  bail-bond,  when  taken  upon  an  attachment  {b)  for  a 
contempt,  (r)  R.  in  C.  B.  inter  Field  and  Workhouse,  Mich.  4  Oeo. 
(Reported  Comyns's  Reports  264.)  {d)  For  such  obligation  shall  be'taken 
at  the  peril  of  the  sheriff.     R.  Sal.  608.  {e) 

By  the  st.  13  R-  2.  17.  he  in  reversion,  &c.  on  being  received,  &c» 
shall  find  bail  to  answer  the  issues  of  the  land  for  the  time  he  delays  the 
demandant. 

In  an  action  in  C.  B.  against  a  peer,  he  shall  find  bail*  R.  2  Leo.' 
173.  (/) 

(x)  I.  And  upon  demurrer  to  a  declaration  on  such  a  bail^iondy  the  court  will  not 
presume  that  plaiDtiff  had  no  authority  to  take  bail,  unless  some  case  be  made  iik 
pleading  to  it.  S  Blk.  955.  —  3.  Upon  an  attachment  out  of  chancery  for  non*appear» 
ance,  the  common  practice  is  to  discharge  the  defendant  on  his  giving  bail  in  40^ 
1  H.  Bl.  475. — 3i  And  perhaps  the  chancellor  might  punish  the  sheriff  &r  refusing  to 
discharge  the  defendant  upon  the  offer  of  such  bail.  Ibid. — 4.  But  no  action  lies  for 
the  refusal.  1  H.  Bl.  468.  —  5.  So  that  defendant's  only  course  is  to  apply  for  relief 
to  the  chancellor,  or  a  judge  of  the  court  out  of  which  tne  process  issued.  1  Str.  479. 
•—  6.  If  the  sheriff  take  bail,  it  seems  he  may  be  amerced  if  the  party  do  not  appear 
and  answer.  '2  Salk.  608.  Ld.  Rd.  72^.-7.  Though  in  a  subsequent  case  a  mes- 
senger was  sent,  upon  the  sheriff's  return  o^eepi  corpus^  to  bring  him  in.  Prec.  Chan^ 
831. —  8.  Which  last  course  seems  now  to  be  the  established  practice.    Tidd,  225,  6. 

(d\  But  not  upon  process  issuing  upon  an  indictment  at  the  quarter  sesaons:  the 
shenff  must  take  a  recognizance  for  appearance.    4  T.  R.  505.    2  H.  B.  418. 

(&}  The  debt  on  a  forfeited  recognizance  of  bail  to  an  attachment,  is  due  to  the 
king;  and  therefore  cannot  be  applied  in  liquidation  of  plaintiff's  demand.  3  Taunts 
112. 

(c)  1.  It  is  commonly  said  that  the  sheriff  cannot  take  bail  upon  an  attachment  for 
a  contempt  Cro.  Can  309.  Com.  264»  Str.  479.  Barnes,  64.  Blk.  955.  —  2.  But 
to  this  rule  there  are  ezcqitions. — 3.  He  tnav  take  bail  where  the  attachment  b  fov 
iaonpayment  of  money.  Rex  v.  Aylett,  1  Ticld.  225.  n.  —  4.  So  he  may  take  it  on  an 
attachment  out  of  chancery  upon  mesne  process.  Sty.  Rep.  212.  234.  2  Vent.  287. 
Com.  264.  Barnes,  64.  2  Blk.  955.  2  Mars.  280.  Sed  vide  3  Leon.  208.  contnu 
—  5.  But  not  after  a  decree.  Gilb.  Rep.  84.  Prec.  Chan.  381  •  ' 
•  (d)  1,  Pr.  R^.  325.  —  2.  But  a  judge  may.  Ibid. 
.   («)  A  nan  is  not  bailable  upon  an  attachmeat  for  disobedieaco  to  a  ipandamai* 

(/}  Sed  yide  1  Inst.  131.   a  Inst.  50. 
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(F9-)Whonot, 

Bat  by  the  sL  23  H.  6.  10.  those  are  exceptedf  who  are  in  custody 
iipoD  oondemnatioii,  or  execution,  (g)  And  therefore  shall  not  be 
twied,  though  they  bring  writs  oF  error.     1  Vent.  2. 

Or,  upon  a  capias  tUlagalum,  or  excommunicahmy  who  shall  not  be 
bailed  by  the  St.  W.l.  15. 

Or,  for  surety  of  the  peace. 

Or,  by  special  commandment  of  the  justices. 

Or,  yagrants. 

And  therefore,  if  a  man  be  committed  by  the  court,  he  shall  not  be 
baOed.     1  Rol.  154. 

Or,  by  the  chief  justice.     1  Rol.  184. 

So,  if  he  be  committed  by  the  king's  council.     Semb.  1  Rol.  184. 

So  persons,  in  custody  of  the  serjeant  of  the  house  of  commons,  can- 
ine be  huled  by  him.     R.  1  Lev.  209. 

Nor,  persons  in  custody  of  the  seijeant  of  the  marches.  1  Lev.  209* 

So  B.  R«  will  not  bail,  where  there  is  no  remedy  for  bringing  the 
person  back  again  into  custody,  if  there  should  be  judgment  against 
him. 

As,  in  error  of  a  conviction  for  deer-stealing,  a  defendant  in  execu- 
tion shall  not  be  bailed  in  B.R. ;  for  if  the  jud^ent  be  affirmed,  there  is 
no  remedy  to  have  the  defendant  in  custody;  II.  1  Sid.  286.  2  Reb.  43. 

So  in  error  upon  an  indictment,  by  a  person  in  execution  for  a  fine 
to  the  king,  he  shall  not  be  baUed.     1  Sid.  820. 

So  in  an  homine  replegiandoy  after  an  elongatus  returned,  the  defen- 
dant being  taken  upon  a  capias  in  withernam  shall  not  be  bailed,  unless 
he  confess  the  taking,  and  the  custody  of  the  person.     D.  Ray.  475. 

Yet  a  man  in  execution,  &c.  may  be  bailed  in  many  cases  in  B.  R. 
dioogh  not  by  the  sheri£^  &c.  As,  if  he  brings  error,  attaint,  audita 
querela,  ^c.     Vide  ante,  (F  7.)     Post,  (F  10.) 

So^  if  a  man  be  taken  upon  an  excommunicato  capiendo  by  the  st. 
S  EI.  23.  he  shall  be  bailed  by  B.  R.  though  not  by  the  sheriff,  &c  R. 
1  Bui.  122. 

.  And  if  he  ofiers  caution  to  the  bishop  adparendum  mandatis  ecclesia, 
a  writ  shall  go  to  the  bishop  to  take  the  caution,  and  deliver  him ;  and 
if  he  does  it  not,  a  writ  goes  to  the  sherifiTto  deliver  him.     2  Inst*  189. 

So,  upon  an  excommunicato  capiendo,  a  man  may  be  bailed,  while 
the  return  is  under  the  consideration  of  the  court.     R.  1  Sal.  105. 

Yet  this  is  in  the  discretion  of  the  court,  and  may  be  refused,  i 
Sd.  106. 

So^  in  error  upon  an  indictment,  it  may  be  refused.     1  Sal.  106. 

(F 10.)  Who  may  bail. 

■ 

The  bonrt  of  B.  R.  bail  in  all  cases  at  their  discretion.  Ante^  (F  8»  4.) 
And  therefore,  in  error  before  them  of  a  judgment  in  C.  B«,  ifthe 

(g)  1.  Vide  nipra,  as  to  criminal  cases.-—  d.  Bail  it  is  sud  is  not  demandable  upon 
•n  attachment  for  non-payment  of  costs,  being  in  the  nature  of  an  execution.  LoSL 
S05.    Vide  iupra. 

4  error 


error  be  apparent,  the  plaintiff  in  error,  though  he  was  in  execution^ 
may  be  hailed.    Vide  ante^.  (F  7.) 

So^  in  error  of  a  judgment  in  Ireland.     PaL  286. 

la  error  to  reverse  an  outlawry.    Dy.  195.  b. 

Iti  error  to  reverse  an  outlawry,  in  an  appeal.     I  Sid.  316. 

But  after  the  record  removed  out  of  B.  It.  the  court  cannot  bait.  IL 
^Cro.  108. 

So  C.  B.  may  bail  in  actions  depending  before  them. 

As,  in  an  attaint  in  C.  B.  by  a  defendantf  in  execution,  the  court 
may  bail.    Dy.  193.  b. 

And  bail  is  usually  taken  de  bene  esse  (A)  before  a  judge  at  his  chamber. 
Tr.  Re^.  78.  (t) 

And  if  the  plaintiff  does  not  except  acainst  it  withm  20  days  follow* 
ingy  it  shall  be  61ed  and  allowed  Ab  good.     Pr.  Reg.  6S.    Ray.  d& 

And  it  shall  be  taken  as  good  bailDefore  filing,  tUI  (£sallowed  by  the 
court.     Pr.  Reg.  70. 

And  if  die  d^endant  does  not  fDe  it^  the  jdaintiffmay.  Pr.  Reg.  73* 

The  proper  filazer,  or  his  clerk,  attends  the  court,  or  a  judgey  when 
tfie  defendant  puts  in  his  bail ;  otherwise,  there  shall  be  no  bail.  Per 
Rule  in  C.  B.    Tr.  1  W.  &  M.    Vide  Rules  and  Orders  of  C.  B.  104. 

Rot  upon  a  writ  of  error  out  of  B.  R.  the  exchequer  cannot  bail ;  for 
they  have  no  authority  but  to  affirm,  or  reverse  the  judgment.  R.  Cro. 
EI.7SI.     R.  fCro.  10«. 

So,  after  a  writ  of  error  upon  a  juc^gment  by  the  barons  brought  in 
tile  exchequer  chamber;  batt  to  the  error  shall  be  taken  by  the  chan- 
orilor  and'  treasurer,  and  not  by  the  barons.     Sav.  SI. 

By  the  st*  4  &  5  W.  8c  M.  4.  justices  of  assize  may  take  bail  in*  any 
cause  depending  at  Westminster,  which  shall  be  transmitted  to  one  of 
idle  justices  or  barons  of  the  court  where  the  cause  is  depending^ 


QH^  1.  SpecU  hail'  are  ahiokice  ot  ie  bene  <>i##.^Sv  In  dv>B  eBses,  tlrer  camtot  be 
taken  abtolutely,  without  the  cooMat  of  tb«  plsivtiii^  or  fak  adoniey.  S.  Ht  laM. 
lu  8.  K.  B.    R.  M.  1654.  s.  1 1.  C.  P.    Tidd,  850. 

(Q  I.  In  K.  B;  bail  are  put  in  before  a  j^dge  in  town  at  his  chambers.^ »•  ibid  in 
afltioM  by  billy  tkeir  reaegm sanea  is  taicen  by  the  jodj^^  derk,  on  a  bail-piece,  made 
out  by  defendant's  attorney,  and  stamped  with  a  haUf-crown  stamp,  stating  the  term, 
theucoontv  into  which  tha  writ  issnadi  aad  the.  names  of  tfaa-nai«ifl%  togathar  wdlb  ^ 


tettaiumj 

tamm  iato  whiak  tka  canmu^  issued  r  Sait,  eos.  Bk  i!%  si  Gt  51  ft.  H.  n  G.  5. 
3  B.  &  P.  5ie.— 4.  The  dafaadant's  attorney  fim  mahingc  out  flDddaiiveiinr  to  fate 
a  note  in  writinjgi  answering  to  the  bail-npeee  by  bill.  Ttye,  e7,  S;  —  5.  la  C  R  bail 
thouM  be  put  in  witir  the  filacer  of  the  county  into  which  the  capiat  issued,  who 
attends  to  take  them  at  a  judge's  chambers.  R.  T.  1  W.  ft  M.  reg.  s.  C.  P.  2  BIk. 
1061.  sBrft  P.  5l6.--~6.  And(Nabeiagteniriieiwitbanatetracrorthewrit;and 
the  names  and  additions  of  the  bail,  he  will  make  an  entry  thereof  in  a  book  kept  for 
that  purpose.  Tidd,  84S.  —  7.  Or  bail  may  be  taken  i»  the  absence  of  the  filacer 
upon  stamped  parchment,  upea  bringing  » tme  abatiact  of  the  writ.  Ibid.  ~  8.  The 
entry  of  bail  in  the  filacer's  nook  \i  of  the  term  g^erally,  which,  of  course  rrlatis  to 
tile  JM  d»  o£4t ;  Andtkerafere  m  on^ectleK  onrabial-bond',  if  the  issue  depend  upon 
tlM  date  or  the  appaaiame^  the  court  upon  aaeppHcatioii  kjF  tbe^pMMiMrwitt  order 
the  day  of  apoearance  to  be  entered  in  the  filacer's  book,  although  issue  has  beea 
already  joined  on-  the  plea  of  vomj^f  nit'tatdiem,  I  Tlumt.  S5.  —  9.  At  the  time  of 
CUttini^ia  special  bail  in  both  coiuts»4>]aintiCa.attfiaiqi;.8hould.delmff  t»effi«erffith 
•atmnrif  iff  ijTir  inj  fimminnnduin  ar  miniita  nf  hii  waraam  iMji  itiwpi    ^di» 

The 
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Ik  ihcriflPiBftjr  haft  iqposi  an  homint  repUgiambK    Hah  F.  C.  103. 

Afld  ^  tfe  iL  SS  H.«»  10.  be  sliaU  let  out  of  paiaon  on  rofflmt 
onciet  poraoBa  antalad,  &c«  to.  the  shaiii^  aad  n^  otlMr  offloeM,  ani 
jnoiisters  afbiesaid.  And  befiore  are  named  dierif^  Hiidav^sheriff,  aliariff^ 
derk,  steward,  €»  bailiff  of  franduae  (ir),  aervant,  or  ba8i£^  ev  eonner* 

So  tke  abor^miiit  bail  a  peisoA  airested  by  proceaa  out  of  die  aberifl^ 
ooort  in  London.     Cro.  £1. 7?. 

So  die  majnr,  &o.  of  a  cotporatioii,  any  one  arrested  by  pvoceaa  out 
«f  didr  court.    R.  Crow  EL  76. 

Ifaman  be  arrested  upon  procesa  out  of  an  inferior  ooort,  dieseijeant 
any  take  boil  fixr  his  appearnnoe.    2  Cro.  94. 

Wa  mayor,  &c  who  is  judge  of  the  court,  shall  akme  takebfll 
tDtbe  action;  fiur  bail  being  matter  of  record  must  be  taken  by  tbe  judge 
ofthaoouit.     R.Cro.  El.Ta     Ii.9  0o.94.     IX  Cro.  Car.  196. 

nitHig^  it  be  said,  that^tbe  bail  before  the  serjeant  was  9ffounium  omih^ 
mttuimem  vilUe,  it  is  not  good*    2  Cro.  94. 

Or,  the  party  may  have  a  writ  to  die  sheriff  ovt  of  cbanceryi  to  bail 
lum.    F.N.B.251.  B. 

So  die  seijeant  of  die  bouse  of  eomasona  cannot  bail*  Semb«  Ebrd. 
46i.    Vide  ante,  (F  4.) 

Nar  die  sherifl^  upon  an  illegal  process ;  as,  upon  an  attachment  out 
of  die  ooart  of  raquesls..    fi*  Cro.  El.  646.    Vide  ante>  (F  8.) 

By  die  St.  4  8(  5  W-  &  M^  4.  die  justices  of  the  respeetiFo  courta*^ 
Vestenastar,  or  any  twa  of  them  (waeceof  the  chief  juatiea  te^  be  ana) 
Day  commission  under  the  seal  of  the  respective  court  wboniithay  tlun)c 
U$  eChar  thaxi  coounon  attomies  or  soUcitors,  to  take  bail  iA  any  suit  in 
theismecourt;  which  bail*piace  shall  be  transmitted  to  onei  of  the  JMIi» 
Iwa  or  bafona  of  the  same  court,  whooa.  affidavit  by  one  present  aUh^ 
tikiii^  and  fees,  shall  receive  it  as  bail  de  bene  esse  before  dM  juatioaa 
H  buons  o£  the  same  court 

And  fittch  bail  may  be  justified,  on  affidavits,  taken  befime.  the  aaaiM^ 
commissi  wiers. 

Aadthe  oomvussiooera  may  eY,amiw  the  oognizors  of  sueh  haik  on 
oskh  of  die  value  of  their  estates. 

By  rules  upoi^  this,  aq^  theaffidavit  of  thebail  beii^.taken»  maybe 
before  die  justice  to»  whom  dm  bail  is.  transmitted,  or  before  a  comaiis* 
aoner  aumorized  by  the  statute  to  teke  affidaidts  in  the  same  court. 
5  W.  &  M.     Vide  Rules  and  Orders  of  B.  R.  and  C.  B.  82. 109.    ' 

And  die  bail-piece  shall  be  transmitted  to  a  justice  of  the  same  courti 
ml.  R.  within  eight  days,  and  in  CB^wt^n  ten  day^aftst- the  takings 
ititWtsfcen  within 4aniaes of Lond^aor Wf^tmiiisrer ;  ifikbeabona 
^Omiles,  inB.  R.  within  15days,  and  in  C.B.wilibiB20dajs;  orxf  the 
jadjR  be  in  hb  circuit,  presently  after  his  return.  Vide  Rules  and 
Oitesef  B.  B^  and  C.  Bit  89.  109.  (/) 


(i)  IHe  tkrif  csimot  take  bail  for  a  penon  arrested  by  tkc  haU^qf  a  Himiy  wMa 
^msti.   s  T»lk  lo. 

(hx  kh  mi,  tM  aatwidirtindiBy  thoa  mls%  tte fanMaoemuit  asteaUyte 
wiikh  one  of  thejadges  on  the  fiixth  day  after  die  return  of  tbe  wtift  in  S^B^  or 
^^»ih  (fcy  im  C  m;  os  die  haa*bapd  may  bg  Busgnod  imp.  K.  &  19€V  7»  Imp. 
<^  ft  IMi-ir  a.  Aad  wiMBBt  d»  aptioe  IB  l»  orimai^  liL  dat^  K.  Bk  or  C^ 
fi^bebg  trsmmitted  and  allowed  by  tne  judges  diould  be  filed  widrdie  fibMorof 
|^«raiiriii«i»  di»  asdooi  11  lai^   i  EaskaQ0b   tep^K.&aii».   iCcaBn^54. 

And 
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And  the  oommissiooer  must  have  a  book,  in  which  be  shall  enter  Urn  ^ 
names  of  the  defendant  and  his  bail^  and  of  the  plaintiff,  the  time,  and 
by  whom  transmitted ;  and  in  B.  R.  the  name  also  of  the  defendant's  afc«- 
tomey.    Vide  Rules  and  Orders  of  B.  R.  and  C.  B.  SS.  1 10. 

To  which  book  the  plaintiff  or  his  attorney  may  resort^  to  inquire  cyf' 
the  sufficiency  of  the  bail.    Vide  Rules  and  Orders  of  B.  R.  and  C.  B* 

88.  no. 

But  in  C.  B.  a  copy  of  the  writ,  whereon  bail  is  required,  must  be 
written  on  parchment,  and  upon  that  the  recognizance  of  bail  engrossed^* 
Vide  Rules  and  Orders  of  C.  B.  108. 

And  the  plaintiff  may  except  to  the  bail  within  20  days  after  its 
jbeing  transmitted,  and  notice  to  him  ot  his  attorney  of  the  taking. 
Vide  Rules  and  Orders  of  B.  R.  and  C.  B.  83. 110. 

And  upon  exception,  the  defendant  must  put  in  better  bail,  or 
•the  bail  given  must  justify  themselves  in  court  by  affidavit  in  courts 
or  taken  before  a  judge,  or  before  the  commissioner  who  took  the 
bail.    Vide  Rules  and  Orders  of  B.  R.  and  C.  B.  83.  110. 

(G)  C!)e  mannec  of  taiitng  bail 

(G  1.)  In  criniinal  cases. 

In  the  case  of  felony,  the  bail  shall  be  bound  by  recognizance^ 
each  in  a  sum  certain  (m),  and  the  principal  in  double,  that  the  prin- 
cipal appear  at  the  next  sessions,  or  gaol-delivery,  &c.  Et  ultra  qui-* 
libei  eorum  corpus  pro  corpore.     4  Inst.  178. 

If  a  prisoner  be  brought  up  upon  a  capias  and  cepi  corpus  returned, 
the  bail  shall  be,  that  he  appear  de  die  in  diem  et  de  termino  in  ter- 
minum  quousque  placitum  terminehtr   et  quilibet  corpus  pro  corpore* 
'4  Inst,  179.     1  Bui.  45. 

But  if  the  prisoner  be  bailed  before  the  return  of  the  writ,  the  bail 
shall  be  only  bound  in  a  sum  certain,  and  not  corpus  pro  corpore. 
R.  1  Bui.  45. 

Bail  for  striking  in  Westminster- hall  sedente  curia,  shall  be  body  for 
body,  (n)     1  Lev.  106. 

What  bail  will  be  sufficient.     Vide  post,  (K 1,  &c.)  (o) 
'    Bail  in  an  appeal.    Vide  Appeal,  (F — G  4.  6.  9.) 

(G  2.)  In  civil  actions. 

In  personal  actions  the  sheriff,  &c«  on  an  arrest  shall  take  bail  by  obli- 
gBLixim  {p)  in  a  reasonable  sum,  for  the  i^pearance  of  the  defendsnt  at 

tke  return  of  the  process. 

Who 


(m)  Tlie  St  5  G.  S.  c.  19.  s.  S.  is  not  s^isfied  by  each  of  the  sureties  becoming  bound 

in  85^  each.    8  T.  R.  Si7. 

(n)  The  meaning  of  which  term  is  not  that  if  the  prinapal  abscond,  thej  are  uablt 
to  toe  same  puiddiment  that  he  would  have  suffered :  they  are  only  hable  to  be 

amerced.    Str.  Sll.  ..    .      ^      .     .^    , 

(o)  1.  In  criminal  cases,  no  justificadon  is  requisite;  the  bad  therefore  is  absolute 
in  the  first  instance.    3  Blk.  ilia  —  2.  Nor  is  any  precise  time  fixed  for  giving  notice 

of  bail.    Ibid. 

(p)  I.  The  St.  S3  H.  6.  c9.  requires  a  seciiriQr  by  bond  or  obligation.  —  2.  There- 
fore an  agreement  ia  writing  oiade  by  a  third  person  with  the  sheriff's  officer,  to  pat 


1 


The  manner  qftMng  baiL  l^ 


Who  shiOl  be  sufficient  ^qreties.    Vide  post^  (K  2.) 
How  an  appearance  shall  be  enforced.     Vide  in  Pleader,  (B  3.) 
iod  a  bondj  to  appear  at  the  return  of  the  writi  ought  strictly  to 
porsoe  the  writ  [q) ;  otherwise,  it  is  void,  if  there  oe  a  material  (r }  rari- 
woe.    R.  1  Vent.  288,  4.    2  Jon.  46,  188.    \ride  Pleader,  (W  25.) 

At 


irgood  bail  for  the  defendant  at  the  return  of  the  writ,  or  nurender  his  body  to  the 
oftcer,  or  paj  the  debt  and  costs,  is  void.  1  T.  R.  418.— 5.  So  is  an  attoraejr*! 
■dertskjiig  to  the  officer  for  defendant's  appearance.  7  T.  H.  109.  9  Smith,  58.  — 
i.  Or  to  ghre  a  bail-bond  to  the  sheriff  in  due  tune.  4  East,  568.-5.  The  statute 
fcovtrer  onlj  speaks  of  obligations  given  to  the  sheriff;  and  does  not  extend  to  such 
ss  arepren  to  the  party;  ^erefore  an  undertaking  bj  the  defendant's  attomev  with 
AepUmtiff  for  defendant's  appearance,  is  good,  and  will  be  enforced  by  attacnment. 
1 T.  R.  418.  49S.  4  £ast,  569.  9  Smith,  58.  —  6.  In  the  above  cases  then  (where 
the  teoority  is  Toid^  if  bail  above  be  not  duly  put  in,  the  sheriff  is  liable  to  an  action 
far  BO  escape.  —  7.'  Nor  will  the  court  relieve  him  by  permitting  him  afterwards  to  put 
in  ind  justify  bail.  7  T.  R.  109.  —  8.  Or  to  surrender.  2  Mars.  S61.  4  M.  ft  S.  897. 
^^9.  Nor  after  the  plaintiff  has  recovered  against  the  sheriff  for  the  escape,  will  the 
*coart  proceed  sumiittrily  against  the  attorney,  to  make  him  pay  the  debt  and  costo  for 
his  breach  of  faith.  4  £ast,  568.  S  Smith,  5S.  —  10.  Ndr  can  the  sheriff  or  his  officer 
we  defendant  for  money  paid  when  discharged  without  a  bail-bond,  and  they,  from 
bis  DoiM^pearance,  cbmpelled  to  pky  debt  and  costs.  8  Bast,  171.  Peake,N.P.C. 
MX  1  £j4>.383.  — 11.  The  bond  must  be  made  to  the  sheriff.  Dyer,  119,  sa 
10  Rep.  100.  Cro.  Eliz.  800.  W.  Jones,  188.  Palm.  878.  2  Lev.  128.  Fort  871. 
— 12.  And  by  his  name  of  office.  Ibid.  Tidd,  228.  — 18.  By  43  G.  8.  c.  46.  persons 
inched  upon  mesne  process  ma^,  in  lieu  of  bail  to  the  sheri^  depotU  in  his  hands,  by 
driirerin^  to  him,  bis  under  shenfl^  or  officer  to  be  by  him  appointed  for  that  purpose, 
tbe  mm  indorsed  upon  the  writ,  and  loL  for  costs ;  to  be  paid  by  sheriff  into  court; 
ad  repaid  to  defendant  on  his  perfecting  bail ;  or  on  his  neglect,  then  to  plaintiff  — 
14.  Od  payment  of  money  to  sheriff  on  arrest,  it  will  be  presumed  to  have  been  paid 
voder  this  statute,  unless  a  (hscharge,  or  some  acknowledgment  in  writing,  be  given 
to  defiendant  for  debt  and  costs,  l  Smith,  127.  —  15.  And  where  deposit  b  by  third 
penoB,  repayment,  on  bail  being  perfected,  will  be  made  to  him.  1  Smith,  18.  — 
16.  Defendant  having  put  in,  but  not  perfected  bail  above,  and  rendered  in  their  dis- 
cbi]Be^  is  entitled  to  repayment  8  M.  &  S.  288.  4  Taunt.  669.  — 17.  If  defendant, 
^a^vrested  by  a  wrong  name,  pay  the depont,  without  prejudice,  payment  to 
pUndil^  on  defendant's  omission  to  put  in  and  perfect  bml,  will  not  be  ordered. 
5TiiiBt.628. — 18.  Biaking  this  deposit  cannot,  in  pleading,  be  described  as  giving 
UL  4  Camp.  213.    1  Stark.  48. 

(f)  1.  The  bond  must  be  conditioned  for  defendant's  appearance  at  the  return  of  the 
writ,  and  for  that  only.  Cro.  Elix.  862.  4  Bac.  Abr.  462.-2.  Therefore  it  is  void 
if  angle  without  anv  condition  at  all.  Dyer,  119,  20.  10  Rep.  100.  Cro.  Eliz.  80a 
W.Jones,  188.  PfUm.  378.  2  Lev.  123.  Fort  871. — 8.  Or  with  an  impossible  con- 
dition. 8  Lev.  74.  1  Str.  399.  Fort.  363.  2  T.  R.  569.  —  4.  Or  the  condition  be 
not  for  the  defendant's  appearance.  Dyer,  119,  20.  10  Rep.J0O.  Cro.  Eliz.  800. 
W.  Jones,  138.  Palm.  878.  2  Lev.  123.  Fort  371. — 5.  Or  oe  for  that  and  some- 
^  ehe.  Ibid.  —  6.  So  if  executed  before  the  condition  filled  up.  8  Camp.  181. — 
7.  And  where  the  objection  is  apparent  upon  the  declaration,  or  upon  ojrer,  defendant 
Msydemof^  or  move  in  arrest  of  judgment.  2  T.  R.  569.  —  8.  Where  it  arises  from 
™i>aic  drcumstances,  these  may  be  pleaded  spedall^.  Ibid.  —  9.  Or  where  it  b 
ust  bond  was  executed  after  return  of  writ,  may  be  insisted  upon  under  the  plea  of 
AM ntfaet¥M.     4  M.  &  S.338. 

ir)  1.  In  the  condition  of  a  bail-bond  it  u  sufficient  to  state,  the  dme  and  place  of 
Jppcvmce,  and  names  of  die  parties ;  all  other  allegations  are  surplusage,  and  there- 
at, tboog^  mistatements,  will  not  prejudice.  6  T.  R.  702.— 2.  So  if  the  bond  be, 
1S1U  nseotial  parts,  substantially  good,  it  cannot  be  avoided  for  any  triffiiw  informality, 
<f  variance  of  the  condition  from  the  writ,  in  the  description  of  the  plea,  or  of  the 
^''^  orpUice,  of  appearance.  —  8.  Thus,  where  the  writ  was  to  answer  the  plaintiff  in 
■  pWiofdebt  for  320/.  or  in  a  plea  of  trespass  with  an  ac  etiam^  and  the  condition 
was  to  answer  the  plaintiff  in  a  plea  of  debt  or  trespass  generally^  or  without  mention- 
^'^fdieplea  at  all,  the  variances  were  held  immaterial.  Cro.  Jac.  286.  2  Lev.  123. 
'  ^ow.  51,  T.  Jon.  137, 8.  6  Mod.  122.  10  Mod.  327.  Atkinson  v.  Saunderson, 
]^  229.  n.  Sed  vide  2  Lev.  177.  —  4.  So  where  sheriff  upon  an  orinnal  writ  in  a 
pea  of  trespass  on  the  case  on  promises,  took  a  bail-bond  conditioned  for  the  defend* 
Vol.  11.  C  wfs 
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At  the  return  of  the  process,  the  defendant  shall  give  bail  to  the 
tion. 

If  common  bail  is  sufficient,  he  only  files  it ;  for  it  is  no  bail  'till  filing. 
Pr.  Reg.  73. 

If  special  bail  be  required,  the  plaintiff  ma};  enter  a  ne  recipiaiur  with 
the  philizer,  with  whom  the  bail  shall  be  filed.     C.  Att.  45. 

If  special  bail  be  given  in  B.II.  the  bail  are  bound  by  the  recogni- 
zance, (but  not  in  a  sum  certain  (5),  that  if  judgment  be  given^  ana  the 
defendant  do  not  pay  the  condemnation,  nor  render  himself  to  prisoiiy 
tunc  debitum  recuperatum  sit  against  the  bail,  &c.     2  Cro.  450.  {t) 

But  in  C.  B.  the  bail  is  bound  in  a  sum  certain,  to  the  value  of  the 
debt. or  damages  in  the  writ  (u).     2  Cro.  645.     Cro.  Car.  481.  (x) 

Yet  the  defendant  himself  need  not  be  bound  with  his  bail.  R. 
1  Sal.  3.(3/) 

In  an  account  before  auditors^  the  defendant  shall  be  bailed,  and  the 
bail  bound,  that  the  defendant  appear  de  die  in  diem  before  the  auditors^ 
and  afterwards  in  courts  and  if  he  be  found  in  arrear,  that  he  pay,  or 
render  himself.     Lut  49.  60.     Cro.  El.  82.     Vide  in  Accompt,  (£8.) 

if  an  action  be  removed  by  habeas  corpus  into  C.  B.  the  bail  shall  be 


ant's  appearance,  to  answer  the  plaintiff  in  a  plea  of  trespass,  the  court  held  it  valid. 
6  T.  R.  702.  —  5.  So  where  the  writ  in  trespass  was  to  appear  before  the  lord  the  king 
at  Westminster,  and  the  condition  was  to  appear  before  the  justices  of  the  king's 
bench  at  Westminster,  8  Lev.  ]  80.  T.  Jon.  46.  2  Vent.  237.  —  6.  So  where  the 
writ,  by  original,  was  returnable  before  the  lord  the  king,  wheresoever  he  shall  then  be 
in  England,  and  the  words  wheresoever,  &c  were  omitted  in  the  condition.  2  Str. 
1 155. —  7.  So  where  the  condition,  in  an  action  by  original,  was  for  appearance  before 
the  king  at  Westminster.  9  East,  55.  —  8.  But  a  condition  for  appearance  before  his 
said  majesty  at  Westminster,  is  a  fatal  variance  where  writ  is  returnable  before  his 
majesty's  justices  of  the  bench,  at  Westminster.     2  Mars.  258.    6  Taunt.  551. — 

9.  And  by  the  allegation,  **  his  majesty's  court  of  the  bench  at  Westminster,"  the 
eommon  bench  must  be  intended.     3  M.  &  S.  166. 

(«)  1.  That  is  in  suits  bv  bill.  —  2.  In  suits  by  original,  the  recognizance  is  taken  in 
a  penalty  or  sum  certain,  being  double  the  amount  of  the  sum  sworn  to.  Trye,  121,  2. 
—  9.  Or  one  thousand  pounds  beyond  that  sum,  if  it  exceed  one  thousand  pounds. 
R.  M.  51  G.  5.  K.  B.    13  East,  62. 

(0  2  Bulst.  232.    Cro.  Jac  645.    Cro.  Car.  48 1 .     2  Salk.  564. 

(«)  Where  defendant  is  held  to  bail  under  a  judge's  order,  the  recognizance  must 
be  taken  in  double  the  sum  expressed  in  the  order.    1  B.  &  P.  205. 

(x)  1.  In  the  exchequer,  as  in  the  other  courts,  if  the  debt  sworn  to  exceeds  one 
thousand  pounds,  the  recognizance  shall  be  in  one  thousand  pounds  beyond  that  sum. 
M.  51  G,3,  Wightw.  115.  —  2.  Previous  to  which  regulation,  and  where  the  sum 
sworn  to  was  laige,  the  court  have  permitted  more  than  two  bail  to  be  put  in.  Wightw. 
110.  —  3.  Accoraingly  three  bail  were  allowed  to  justify.  Forrest,  138.  —  4.  But  re* 
fused.  2  Blk.  1122.  —  5.  Notice  that  A.  B.  and  C.  or  two  of  them  will  justify,  bad  in 
K.  B.,  secus  in  C.  P.  Lofft.  26.  2  Blk.  1 1 22.  —  6.  Notice  of  three  bail  good.  Id.  252.  -> 
7.  A  Recognizance  given  for  one  of  two  joint  defendants,  drawn  up  as  in  a  cause  a^inst 
himself  alone,  is  a  nullity.  1  M.  &  S.  199.  —  8.  A  recognizance  of  bail  given  m  an 
action  against  two,  in  case  the  said  C.  and  D.  should  happen  to  be  condemned,  is  for- 
feited by  the  condemnation  of  either.  4  M.  &  S.  33.  —  9.  The  validity  of  a  recogni- 
zance duly  given,  does  not  depend  upon  the  affidavits  of  sufficiencv.    5  Taunt.  663.  — 

10.  When  a  recognizance  of  bail  in  C.  B.  is  put  in  suit  in  the  exchequer,  the  plaintiff 
can  have  no  advantage  which  he  would  not  nave  had  in  the  former  court.    1  Anst.  47. 

(^)  \ .  Formerly  the  defendant  in  the  C.  P.  might  have  entered  into  the  recognizance 
of  bful  himself,  and  in  that  case  he  was  bound  in  double  the  sum  sworn  to,  and  each 
of  the  bail  in  the  single  sum  only.  R.  10  Mar.  5  W.  &  M.  s.  1.  1  B.  &  P.  206,  7. — 
2.  But  now  he  cannot;  and  the  bail  bhall  each  of  them  enter  into  a  recognizance  in 
double  the  sum  sworn  to,  or  one  thousand  pounds  beyond  that  sum,  if  it  exceed  one 
thousand  pounds.    R.  E.  36  G.  3.     lB.Sc  P.  530.    M.  51  G.  3.    3  Taunt,  341. 

12  bound, 
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When  bail  shaX  he  filed.  19 

boimdy  that  the  defendant  appear  upon  eight  days  notice  and  plead,  and 
if  lie  be  condemned,  that  he  satisfy,  or  render  himself,  &c.  2  Cro.  97* 
Fidcpost,  (H— I.) 

How  t»ii  shall  be  given  in  an  audita  querela.  Vide  Audita  Querela^ 
(E4.) 

By  the  St  S  Jac.  8.  in  error  of  a  judgment  in  debt  on  a  single  bond, 
or  b(»d  for  payment  of  money,  or  in  debt  for  rent,  or  any  contract, 
no  execution  shall  be  stayed,  unless  the  defendant  be  bound  with  two 
sufficient  sureties  in  a  recognizance  of  double  the  sum  recovered,  to  pro- 
secute the  error  with  efiect,  and  if  judgment  be  affirmed^  to  pay  die  debt, 
damages,  and  costs  of  the  former  judgment,  and  also  the  damages  and 
costs  to  be  awarded  for  delay  of  execution. 

And  by  the  st.  IS  Car.  2.  2.  and  16  &  17  Car.  2.  8.  in  error  in  other 
actions.     Vide  for  this  in  Pleader,  (S  B  12.) 

But  if  the  plaintiff  in  error  was  in  execution,  the  bail  shall  not  be 
boond,  that  he  render  himself  again  in  execution.  R.  Dy.  193.  in 
marg.    R.  3  Leo.  113. 

Bail  cannot  be  for  part  of  a  debt,  but  it  shall  be  for  the  whole.  1  Bui. 
107. 

And  if  it  be  for  the  execution  only,  it  shall  be  amended,  and  made 
bail  for  the  judgment  as  well  as  the  execution.  R.  1  Bui.  107*  2  Cro. 
272. 

If  bail  for  one  defendant  be  in  Michaelmas  term,  for  another  in  Hil- 
iaiy,  it  shall  be  amended,  and  made  of  the  same  term ;  for  the  plaintiff 
cannot  proceed  upon  a  joint  action  against  two  defendants,  upon  bail 
Sled  in  several  terms.     Lat  183. 

Vide  ante,  (F  10.) 

(H)  mUn  bafi  jBtlian  be  SleD. 

By  the  St.  5  &  6  W.  &  M.  21  (z)  common  bail  shall  be  filed  (a)  with- 
in e^t  days  (b)  after  the  return  of  the  process,  upon  pain  of  5/.  for 
vhidfi  judgment  and  execution  shall  be  immediately  awaided. 

And  the  defendant  does  not  appear,  'till  he  files  common,  or  spe- 
cial (c)  bail.     Vide  in  Pleader,  (B  1.)  (rf) 

And 


(x)  5G.2.  C.87.  8.  1. 

(c)  1.  in  K.  B.  they  are  entered  upon  a  piece  of  parchment,  called  a  bail-piece. 
Tidd.  845.  —  8.  Which  is  stamped  with  a  half-crown  stamp.  48  G.  3.  c.  149.  55  G.  3. 
c.  184.— 3.  And  filed  with  the  clerk  of  the  common  baib;  who  is  required  to  mark 
tbe  bdlipieces  numericalljr  as  they  are  reteived.  R.  £.  30  G.  3.  3  T.  R.  660.  — 
4*  Id  C.  B.  the  appearance  is  entered  with  the  filacer  upon  a  pnecipe  of  appearance 
bone  made  out  and  delivered  to  him,  on  unstamped  paper,  which  he  enters  in  a  book 
^  that  purpose.    Imp.  C.  B.  816. 

^^j  I.  Which  in  K.  B.  are  reckoned  exclusively ;  and  Sunday  is  not  accounted  as 
<ne  of  them,  l  Burr.  56.  Tidd.  845.  —  8.  In  proceedings  by  original,  they  are 
'^c^ooed,  not  firom  the  return  day,  but  the  quarto  die  pott.  Imp.  K.  B.  598.  —  3.  In 
CB.  thqr  are  reckoned  from  the  return  day,  not  trom  the  qvuirto  die  post.  Imp. 
^-  B.  216, 1 7.    Pr.  Reg.  38.    Tidd.  846. 

[f  I.  Bail  above  are  in  general  put  in  at  or  within  a  certain  number  of  da^^s  afler 
the  Rtm  of  the  writ ;  but  may  be  put  in  before  for  the  purpose  of  surrendering  de- 
^fo^uA.  8  T.  R.  456.  Barnes,  81.  83.  — 8.  And  where  he  is  in  custody,  they  are 
•ijoved  for  liberating  him,  after  final  judgment,  and  before  he  is  charged  in  execution. 
HilU.  Staunton,  Tidd,  858.  n.  —  3.  In  K.  B.  if  defendant  be  arrested  in  London  or 
Middlesex,  special  bail  should  be  put  in  within  four  days  exclusive ;  if  in  any  other 

C  2  county. 
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Aivi  'UU  1m  app^^rs  in  3. 1(.  or  ^  conmittitur  b^  entered  upon  tbi^ 
roUy  tibe  plainti^T  cannot  declare  agcdnst  him.    Vide  ibidem. 

Nor,  in  C.  6.  'till  he  files  bail,  or  be  brought  into  court  by  habo^f 
coif^uB,    Vide  ibidem. 

And  by  the  course  in  C.  B.  where  the  action  is  removed  by  habe^is 
corpus,  bftil  shall  b0  given  before  the  action  be  dependmg  in  courts 
2  Cro.  97,  98, 

And  if  common  bail  be  not  filcdi  tb^  attorney  shall  be  punished*  1 
Rol.  S1%. 

And  upcm  motion  it  miQ^  be  ent^redi  though  tb^  attorney  be  dead* 
1  Rol.  372. 

If  common  bail  be  not  filed  in  eight  days,  upon  producing  the  writ 
and  return,  and  a  oerlificate,  that  it  was  not  filed,  there  shall  be  judg- 
ment for  the  5L  without  mores  nisi^  &c.    5  Mod.  S92. 

Yet  if  bail  be  filed  in  B.  R,  th^  last  day  of  the  term  in  which  the  bill 
is  filed,  it  is  good.     R.  Hob.  70.     1  Rol.  SSS.  A.    2  Cro.  384. 

And  if  no  bail  be  filed,  it  is  not  error.  R.  Hob,  264,  j.  R.  cont. 
Cro.  £1.894.  R.acc.  2  Cro.  568.  R.  cont.  Mo.  694.  Semb.  cont. 
Cro.  El.  223. 

If  bail  be  filed  in  one  term,  and  another  added  the  next  term,  it  shall 
be  bail  only  of  the  last  term,     i  S^I*  100. 

Bail  in  an  action  upon  an  arrest  shall  be  entered  and  filed  in  the 
office  of  the  philizer,  by  whom  the  process  was  made.     Comp.  Att.  45. 

Bail  upon  an  habeas  corpus,  or  writ  of  privilege,  shall  be  entered  in 
the  prothonotary'a  office,  from  which  the  habeas  corpus,  or  writ  of  pri* 
lege  issued.     Comp.  Att.  45. 

Vide  ante,  (F  10.) 

(I)  OBail  in  an  habeas  corpus. 

Siul  upon  an  habeas  corpus  ^hall  be  before  declaration.  R.  2  Cro. 
97. 


• 

oouD^,  within  six  days  after  the  return  of  the  process.  R.  M.  8  Ann.  1.  K.B. ;  former 
rule£.  11  W.3.  reg.8.  K.B. —  4.  Or  quarto  die  pott  by  original.  4  T.  R.  377. — 
S.  Aod  if  dther  the  fourth  or  sixth  day  fall  on  a  Sundai%  the  defendant  has  all  the 
Monday  following  to  put  in  bail.  R.  M.  8  Ann.  1.  (b)  K.  B.  2  Str.  789.  914.  —  6.  But 
excepting  Sunday,  bail  above  may  be  put  in  on  a  dies  non  juriMcuty  as  on  the  second 
of  February,  which  is  conadered  as  a  day  for  such  business  as  is  transacted  at  a  judge's 
chambers.  5  T.  R.  170.  —  7.  In  the  C.  B.  upon  process  returnable  the  first  return  of 
the  term,  special  bail  should  be  put  in  within  four  days,  in  London  or  Middlesex,  or 
in  any  other  city  or  county  withm  eight  daj^s  after  the  appearance  day,  or  ptarto  die 
pott  of  the  return  of  the  process,  exclusive  of  the  day  on  which  it  is  returnable. 
8  H.  BU  876.  —  8.  But  on  process  returnable  the  second  or  any  other  sabsequent 
return  of  the  term,  special  bail  should  be  put  in  within  four  days  in  London  or  Mid- 
dlesex, or  in  any  other  city  or  county  within  eight  days  exclusive  after  the  return  of 
the  process,  or  day  upon  which  it  is  actually  made  returnable.  White  v.  Girdler, 
Tldd.  245.  n.  Imp.  C.  P.  196,  7.  R.  T.  30  G.  3.  C.  P.  Imp.  C.  P.  173.  188.  196,  7. 
—  9.  And  in  either  court,  if  any  farther  time  be  required^  for  putting  in  bail,  it  may 
be  obtained  bv  taking  out  a  summons  for  that  purpose ;  and  the  judge  will  make  an 
order,  upon  the  terms  of  putting  the  plaintiff  in  the  same  state  as  he  would  have  been 
in  if  baifhad  been  put  in  in  due  time.    Tidd..  245. 

(d)  1.  Common  bail  are  particularly  required  in  ejectment,  for  the  casual  ejector. 
5,T.  U  Car.  2.  R.  M,  33  Car. «.  —  2.  And  to  authorize  jodements  by  warrant  of 
attorney,  default,  or  non  mm  infomaiut,  R.  H.  l  W.  &  M.  R.  T.  4  W.  &  M. 
Uddf  f(4. 

IS  If 
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If  there  be  an  habefts  corpus  to  an  inferior  court  in  London,  or  within 
five  miles,  to  remove  a  caase^  the  defendant  ooghti  within  four  days  after 
allowanee  of  the  writ,  to  give  notice  to  the  plaintiff,  or  his  attorneyt  or 
sach  as  enters  the  plaint,  in  writing,  of  the  names  and  additions  of  the 
Ijail,  and  before  what  judge>  and  when  it  will  be  offered.  Vide  Rules 
sad  Orders  of  C.B.  16. 

If  die  plaintiff  or  his  attorney  cannot  be  found,  the  notice  shall  be 
to  the  drief  clerk  in  Ae  inferior  coart,  or  his  deputy ;  aftd  there  shall 
be  an  iffidarit  of  Ibis,  befoiti  the  bail  be  takeiiy  Vide  Rules  and  Orders 
of  C  B.  16. 

If  there  be  no  exception  to  the  bail  within  28  days  after  tender,  upon 
an  affidavit  of  nociee,  it  shall  be  filed.  1  SaL  98.  Vide  Rules  and  Or- 
ders of  C.  B.  16.  which  mentions  20  days. 

And  if  it  be  not  filed  within  four  days  after  the  28,  upbn  a  certificate 
thereof,  a  procedendo  shall  be  granted.  Vide  Rules  and  OrdeiB  of 
C.  B.  16. 

Add  where  the  habeas  corpos  is  returnable  immediat}^  there  shall  be 
^procederuhj  if  bail  be  not  given  within  eight  days.  Vide  Rules  And 
Onters  of  C*  B.  1^. 

An  habeas  corpus  to  the  courts  of  London,  or '  other  inferb))'  court 
Within  five  miles,  may  be  returnable  immediate.  Comp.  Att.  46.  Vide 
Rules  and  Orders  of  C.  B.  15^ 

So>  in  all  removals  by  habeas  corpus^  bail  shall  be  given,  if  there  was 
bail  in  the  inferior  court*     Mod^  Ca.  242.     1  Sal.  98. 

So  an  execator,  who  has  found  bail  in  an  inferior  courts  shall  find 
bail,  but  not  to  pay  the  coAdemnatibn,  but  tor  appearance  oi^Iy^  if  ^^ 
plaintiff  declares  within  two  terms.     iSal.  98. 

But  the  bail  in  an  inferior  court  will  be  good  in  a  superior;  for  the 
p^rty  might  have  excepted  to  it  there;  except  in  London.     1  Sal.  97- 

So  an  executor  may  be  excused  without  bail,  though  the  reitioVal  be 
by  habeas  corpus.     Semb.  1  Sal.  98.  101. 

Or,  if  the  cause  of  action  in  the  inferior  court  be  vexatious.  Scmb. 
per  Holt,  1  Sal.  101.  But  this  is  cause  for  diminution  of  the  sum  in 
which  the  bail  are  bound,  not  for  excusing  bail.     1  Sal.  102. 

So,  if  bail  is  not  given  in  eight  days  after  the  habeas  corpus  allowed, 
t  procedendo  shall  be  awarded  by  the  barons  at  any  time  before  bail. 

15ail  in  an  audita  querela. — ^Vidie  Audita  Querela.  (E4.) 

'     (K)  (DObat  bail  0baU  be  fliu6Scient. 

(K  1.)  In  criminal  cases. 

la  criminal  casesj  the  bail-shall  be  in  a  sum  certain,  cf  carpus pti) 
corpore.     Hal.  P.  C.  97. 

By  the  st.  W.  1.  16^  that  shall  be  sufficient  bail  (e),  for  which  the 
dmiffwili  answer.. 

And  therefore^  there  ought  to  be  two  at  least  H.  P.  C.  97*  But 
usually  there  are  four.     Pr.  Reg.  68.  {/) 


■^>Mi*«kiakii*> 


(e)  Defeodant'fliBttoniey  may  be  his  bail.    Dougl.  467.  n. 

(/)  As  ia  felony;  thoa^b  it  b  in  the  diecrecioa  df  the  court  to  take  fewer  if  they 

*"«  *e4i  sttfikieitt.    Loik,  99, 30.  '  
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And  in  felony  they  shall  be  subsidy-men.     H*  P.  C.  97. 
And  the  sum  shall  be  40/.  at  least.     H.  P.  C.  97- 
But  a  justice  of  peace  may  take  money,  as  a  pledge  for  the  surety  of 
the  peace.     Cro.  Car.  446. 

(K  2.)  In  civil  actions. 

By  the  st.  28  H.  6.  10.  the  sheriff,  &c.  shall  let  to  bail,  upon  reason- 
able sureties  of  sufficient  persons,  having  sufficient  in  the  same  county* 

And  therefore,  the  sheriff  shall  take  sufficient  sureties  for  his  indem- 
nity.    Cro.  El.  624. 

Yet  if  he  takes  only  one  surety,  it  is  good.  Per  Poph.  Cro.  El.  624. 
R.  Cro.  El.  672.  808.  852.  862.     Cro.  Car.  446.  {g) 

And  if  the  bail  swear  that  they  are  sufficient,  and  afterwards  confess 
that  they  were  not  so  in  court,  uiey  shall  be  put  in  the  pillory.  Cro. 
Car.  146. 

So,  if  the  sheriff  takes  bail,  who  has  nothing  within  the  ooun^;  it  is 
at  his  peril,  and  the  bail  stands.     R.  Cro.  El.  808.  852.  862. 

So  bail,  given  to  the  sheriff,  will  be  {k)  sufficient  bail  (f )  to  the  action. 
1  SaL  97. 

The 


(g)  U  10  Rep.  100.  7  Taunt  S8. — 8.  In  like  manner,  a  replevin  bond  executed 
by  one  sure^,  is  nevertheless  avuli^le  against  him.    8  Mars.  35S.    7  Taunt.  88. 

(h)  1.  In  K.  B.  if  bail  to  the  sheriff  become  bail  above,  plaintiff  is  not  at  liberty  to 
except  to  them,  i^er  he  ha$  taken  an  anignment  of  the  bail  bond*  7  Mod.  68.  117. 
6  Mod.  188.  K.  M.  8  Ann.  reg.  l.  (c).  R.  G.  5  G.  8.  reg.  1.  (a).  K.B.— 3.  But  if 
excejjdon  be  taken  to  the  iMiil,  before  the  bond  is  assigned^  they  are  bound  to  justify, 
notwithstanding  such  assignment.  1 1  East,  381. —  5.  In  C.  B.  it  is  a  rule,  that  in  all 
cases  where  bail  bonds  shall  be  taken,  and  the  same  bail  is  put  in  above,  the  plaintiff 
mav  except  against  such  bail.    R.  M.  6  G.  8.  reg.  8.  C.  P,    Barnes,  65.    8  Wils.  6. 

(i)  1.  The  general  qualification  of  bail  above  is,  that  they  should  be  housekeepers, 
or  freeholders ;  and  respectively  worth  double  the  sUm  sworn  to,  or  looo^  beyond  that 
sum  if  it  exceed  l  OOO/.,  after  payment  of  all  their  debts.  Tidd.  850.  —  8.  But  provided 
they  are  housekeepers,  the  rent  of  their  houses  is  immaterial,  though  it  be  under  lol, 
Ijoui,  148.  —  5.  Nor  is  it  necessary  that  thev  should  have  been  assessed  to  the  poor^s 
Tate.  Id.  388.  And  a  person  occupying  a  house  for  a  limited  period,  for  which  he 
pays  neither  rent  nor  taxes,  is  good  bail.  8  Price,  8.  —  4.  And  in  C.  B.  the  plaintiff 
may  waive  the  qualification  of  the  bail,  being  housekeepers  or  freeholders.  S  Taunt. 
174.  —  5.  It  is  also  a  general  rule,  in  both  courts,  that  no  attorney  shall  be  bail  in  anv 
action  or  suit  depending  therein.  R.  M.  1654.  s.  1.  R.  M.  14  G.  8.  reg.  l.  K.  B. 
R.  T.  84  £liz.  s.  8.  R.  M.  1654.  s.  l.  R.  M.  6  G.  8.  re^.  5.  C  P.  —  6.  Nor  their 
clerks.  Cowp.  888.  Dougl.  466.  Mason  v.  Caswell,  Tidd.  851.  n.  8  East,  188. 
Vide  1  H.  B.  76.  8  H.  B.  349.  l  B.  &  P.  556.  8  B.  &  P.  49.  564.  1  Taunt.  168. 
164.— 7.  But  an  attorney,  or  bis  clerk,  has  been  allowed  to  become  bail,  in  order  to 
surrender  defendant  immectiately,  without  justification.  Tidd.  851.  8  Blk.  1180. — 
8.  So  no  person  indemnified  by  defendant's  attorney  shall  be  bail.  R.  H.  17  G.  3. 
C.  B.  1  B.  &  P.  103.  Preston,  V.  Bindley,  Udd.  851.  n.  —  9.  Though  indemnity  from 
another  person  is  no  objectiou.  1  B.  &  F.  81. —  lo.  So  no  sheriff's  officer,  baili^  or 
other  person  concerned  m  the  execution  of  process,  shall  in  either  court  be  permitted 
to  be  baiL  R.  M.  14  G.  8.  reg.  8.  K.  B.  8  Str.  890.  1  Bam.  417.  Lofii,  153. 
R.  M.  6  G.  8.  reg.  7.  C.  P.  8  BUc.  799.  8  B.  &  P.  150.  —  1 1.  A  rule  that  has  been 
applied  to  the  keeper  of  the  Poultry  Compter.  Dougl.  466.  — 18.  And  Marshalsea 
court  officers.  Tiad.  851.  —  13.  But  it  is  not  a  sufficient  ground  for  rejecting  a  person 
as  bail,  in  C.  B.,  that  he  is  described  to  be  of  A.  in  the  county  of  B.  gaoiJteepcr, 
8  B.  &  P.  150.  — 14.  If  a  person  who,  by  the  rules  of  the  court,  is  not  permitted  to 
become^bail,  is  put  into  the  bail-piece,  and  not  excepted  to,  the  plaintiff  in  the  king's 
bench  cannot  take  an  assignment  of  the  bail  bond  and  proceed  upon  it,  as  if  no  bail 
had  been  put  in.  Dougl.  466.  8  East,  181.  — 15.  But  in  C.  B.  if  an  attorney  be  put 
in  as  bail,  even  though  another  person  be  afterwards  added  in  his  stead,  the  plaintiff 

may 
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The  court  maj  accept  money  deposited,  in  lieu  of  bail.  Pr.  R^. 
66.(i) 

Bat  an  infimt  shall  not  be  accepted  for  bail.     Pr.  Reg.  68. 

Nor  a  person  who  claims  privilege;  as,  a  tipstaff  in  cnancery.  1  Sid- 
(>8.(l) 

(K  3.)  When  common  bail. 

The  sum  i^  bail,  taken  upon  the  st.  23  H.  6.  10.  shall  be  pro- 
portioned to  the  cause  of  action.     1  Mod.  16. 

By  the  St.  13  Car.  2.   2.   the  bail   for   appearance   shall  not    be' 
bound  in  a  penalty  above  40/.  if  the  cause  of  action  be  not  particularly 
expressed. 

Before  that,  it  might  be  to  any  sum  the  sheriff  pleased.  R.  2  Cro. 
286. 

And  upon  appearance,  common  bail  shall  be  taken,  unless  the  debt 
be  above  10/.     Pr.  Reg.  72. 

Or,  in  debt  of  a  greater  value,  if  the  defendant  be  not  taken^  but 
surrenders  himself  upon  the  exigent.     Sal.  496. 

Or,  f^pears  upon  a  summons,  attachment,  or  distress.     1  Mod.  236. 

Or,  upon  a  supersedeas  quia  improvide. 

So,  by  the  st.  12  Geo.  29.  (m)  in  any  process,  where  the  cause  of  ac- 
tk)Q  amounts  not  to  the  10/.  (n)  and  in  inferior  courts,  wliere  it  amounts 
not  to  405. 

Or,  if  it  amounts  to  more,  if  there  be  no  (o)  affidavit  {p)  of  the  cause 
ofaction. 

So 

may  treat  the  bail  as  a  nullity,  and  take  an  assignment  of  the  bail  bond,  or  proceed 
sgBinst  the  sheriff  1  B.  &  F.  556.  2  B.  &  P.  564.  1  Taunt  162.  164.  Jackson  v. 
HilbsyTidd.  252.  — 16.  If  however  the  phiintiff  except  to  the  added  bail,  who  tbere- 
upoo  jiutifies  without  opposition,  the  court  will  not  set  aside  the  rule  of  allowance: 
1  Taunt  162.  —  17.  Foreigners  are  not  admitted  to  be  bail,  merely  in  respect  of  pro- 
perty abroad,  not  liable  to  the  process  of  the  court.  4  Burr.  2526,  7.  Lofil,  94.  147. 
Vide2  Blk.  1393. —  18.  Bail  may  justify  in  respect  of  personal  property  (money)  in 
Eogiaod,  and  real  property  ^a  house)  abroad.  4  M.  &  S.  173. —  19.  So  a  native  of  £n- 
giaod  in  respect  of  property  partly  at  home  and  partly  abroad.  Id.  37 1.  —  20.  Secus,  if 
•holly  abroad.    Ibid.    Forrest,  138.    Vide  1  Bik.  444.    2  Blk.957.  1323. 

{i)  1.  1  Taunt  425.  — 2.  Vide  supra,  p.  17.  n.  (p) 

-/)  Nor  in  C.  B.  can  apeer  or  member  of  parliament    4  Taunt  249.    2  Mars.  232. 

(«)  I.  Affloided  fay  5  6.  2.  c.  27.  —  2.  Made  perpetual  by  21  G.  2.  c.  3.  —  3.  And 
cxteoded  to  inferior  comts  by  19  G.  3.  c.  70 — 4. 

,  (a)  1.  By  51  G.  3.  c.  124,  no  person  shall  be  held  to  special  bail,  upon  any  process, 
uwing  Got  of  any  conity  where  the  cause  of  action  shall  not  have  originally  amounted 
to  the  sum  of  fifteen  poun^  or  upwards,  exclusive  of  any  costs,  charges,  or  expences, 
that  may  have  been  incurred,  recovered,  or  become  chargeable  in  or  about  the  suing 
&r  or  recovering  the  same,  or  any  part  thereof,  except  where  the  cause  of  such  action 
^1  arise  or  be  maintainable  upon  or  by  virtue  of  any  bill  of  exchange  or  promissory 
aote,  when  the  party  may  be  held  to  bail  the  same  as  before  the  act —  2.  Which 
^tttiite  does  not  avoid  the  proceedings  where  pkdntiff  arrests  for  fifteen  pounds,  and 
'ccofos  less.  7.  Taunt  435.  1  B.  Moore,  131.  — 3.  By  11  &  12.  W.  3.  c.  9,  no 
iheriffshall  hold  any  person  to  ^>ecial  bail,  in  Wales  or  the  counties  palatine,  upon  any 
Vf^^fxaitntrng  out  of  the  courts  at  Westmintter^  unless  an  affidavit  be  first  made  and 
^of  the  cause  of  action,  and  that  the  same  is  ^to^it/y  pounds  and  upwards;  nor 
■hall  bail  be  taken  for  more  than  the  single  sum  expressed  in  the  affidavit. 

(o)  1.  But  the  statutes,  except  the  limitation  of  tne  sum  for  which  bail  may  be  de- 
ii^edjare  not  restrictive  ot  any  authority  antecedently  exercised  by  the  courts,  in 
'respect  to  the  holding  to  bail,  but  only  of  the  act  of  the  plaintiff.  8  East,  370.  —  2. 
^  as  that  authority  was  to  receive  affidavits  sworn  out  of  Bngland,  and  verified  here, 
^  the  puipofe  of  making  orders  thereon  to  hold  defendants  to  special  bail.    8.  Mod 
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3M*  Barnes,  466.  sed  Tide  Str.  1209.  s  Burr.  655.  —  S.  So  this  practice  hai  ob* 
tained  since.  8  East,  364.  —  4.  And  by  the  same  reason,  court  or  judge  may  order 
special  bail  in  actions  for  unliquidated  damaees.    Tidd»  167,  8. 

(p)  1.  The  affidavit  may  be  made  by  the  plaintiff,  his  wife,  or  a  third  person,  1  Wils. 
339.     1  B  &  P«  1.  -*  3.  And  bv  one  or  by  several  persons.  — 3.  The  affirmation  df  a 

2uaker  is  sufficient  to  hold  to  bail.  Cowp.  382 ;  and  see  Willes,  298  n. —  4.  And  in 
*.  &,  an  affidavit  by  a  third  person  need  not  state  any  connexion  between  the  depo- 
nent and  the  plaintiff.  1  B.  &  P.  1.  4  Taunt.  231.  5.  But  the  affidavit  or  affirmation 
must  be  made  by  some  person  legally  competent  to  be  a  witness,  and  therefore  is  bad 
if  made  by  one  convicted  of  any  mfamous  crime.  ,5  Mod.  74.  2  Salk.  461.  Barnes,  79. 
Pr.Reg.  49.  Str.  1148.  2  Wils.  225.  Sed  vide  Barnes,  116.— 6.  The  time, /^actf</ 
abodCf  and  addition  of  every  person  making  the  affidavit  must  be  inserted  therein. 
R.  M.  15  Car.  2.  K.  fi.  1  East,  18.  330.  4  Taunt.  154.  Vide  6  Taunt.  73.-7.  In 
K.  B.  however  deponent  may  be  described  as  ^  of  the  city  of  London,  merchant.'' 
3  M.  &  S.  16^.  —  8.  So  '<  gentleman  of  Chelsea,"  is  sufficient.  2  M.  &  S.  475.  — 
9.  And  in  C  B.  the  addition  of"  manufacturer"  vHIl  da  3  B.  &  P.  550.  —  la  But 
K.  B.  will  not  try  the  real  place  of  plaintiff's  abode  upon  affidavits.  Udd.  182.  n.— 
11,  Nor  need  defendant's  addition  or  description  be  mserted.  Ibid.  — 12.  Plaintiff's 
derk  being  the  deponent  may  state  his  place  of  abode  to  be  the  office  where  he  is  em- 
ployed the  greater  part  of  the  day,  though  at  n^ht  he  sl^p  at  another  place.  1  M.  &  S* 
103.  —  13.  And  a  fiptre^er  whose  general  residence  is  abroad,  and  who  only  landed 
here  for  a  temporary  purpose,  may  properly  describe  his  place  of  abode  to  be  in  his  own 
country,  and  not  at  the  place  where  the  affidavit  was  sworn.  3  East,  154. — 14.  So 
where  a  deponent  had  been  a  few  days  before  discharged  out  of  prison,  but  by  per- 
mission had  still  continued  to  lodse  there  at  night*  having  no  other  place  of  residence, 
his  describing  himself  bondjide  as  late  of  such  a  prison  is  well.  1 1  East,  528.  — 15.  But 
a  deponent  mo  has  left  one  place  of  residence  and  resides  at  another,  cannot  regularly 
describe  himself  as  late  of  the  former.  Ibid.  —  1 6.  The  affidavit  may  be  sworn  before 
a  judge,  or  commisuoner  of  the  court,  authorixed  to  take  affidavits,  by  virtue  of  the 
statute  29  Car.  2.  c.  5.  or  else  before  the  officer  who  issues  the  process^  or  his  deputy. 
12  G.  1.  c.  29. — 17.  And  it  maybe  sworn  before  a  commissioner,  although  he  be  con- 
cerned as  attomejr  for  the  plaintiff,    R.  E.  15  G.  2.  r^.  2.  K,  B.    R.  E.  13  G.  2.  C.  P. 

—  18.  But  a  special  capias  issued  upon  an  affidavit  sworn  at  the  bill  of  Middlesex 
office,  is  irregular.  1  M.  &  S.  230.  -- 19.  There  being  no  action  depending  in  court, 
at  the  time  when  the  affidavit  is  made,  it  ought  not  regularly  to  be  entitied  u  a  cause. 

—  20.  And  in  one  case,  K.  B.  discharged  the  defendant  out  of  custody  on  common 
bail,  upon  account  of  its  being  so  entitied.  6  T.  R.  640.  Et  vide  Say.  Ren.  218.  — 
21.  But  in  a  subsequent  case,  they  thou^t,  that  as  the  practice  had  obtained  so  long 
of  adding  a  title  to  affidavits  of  this  Ipnd,  it  would  be  too  much  to  determine,  that 
such  practice  bad  been  erroneous.  7  T.  R.  321.  —  22.  A  rule  of  K.  B.,  however,  has 
since  been  made,  that  affidavits  of  anj^  cause  of  action,  before  process  sued  out  to  hold 
defendants  to  bail,  be  not  entitled  in  any  cause,  nor  read,  if  filed.  7  T.  R.  454.  — 
23.  And  in  C.  B.,  if  an  affidavit  to  hold  to  bail  be  entitled  in  a  cause,  it  is  bad ;  and 
defendant  will  be  discharged  on  a  common  appearance.  1  B.  &  P.  36,  227.  —  24.  It 
ne^  not  be  entitled  as  of  the  court.  7  T.  R.  451 .  —  25.  But  in  K.  B.,  if  it  be  not  so 
entitled,  but  only  subscribed  with  the  words  **  bythe  court,"  at  the  bottom  of  the  ju- 
rat, it  is  not  sufficient.  3  M.  &  S.  157.  —  26.  Though  where  the  name  of  one  of  the 
ju(4;es  of  that  court  is  affixed  to  the  affidavit,  it  will  entitle  the  party  to  read  it,  as 
sworn  in  court.  Id  157,  8.  13  East,  189.  Sed  vide  1  B.&  P.  271.  —  27.  An  affi- 
davit made  abroad,  out  of  the  king's  dominions,  is  put  upon  the  same  footing  as  an 
affidavit  sworn  in  Sdotland  or  Ireland,  which,  thou^  not  sufficient  of  itself  to  autho- 
rize an  arrest,  will  be  i  good  pound  tor  applying  to  the  court  or  a  judge,  for  an  order 
to  hold  the  defendant  to  special  bail.  8  East,  3b'4.  —  28.  Such  an  affidavit,  however, 
ought  to  contain  all  the  requisites  that  are  essential  io  affidavits  for  holding  to  bail  in 
Endland ;  and  therefore  it  was  deemed  necessary  to  state  in  an  affidavit  made  in  Ire- 
land, for  the  purpose  of  arresting  the  defendant  in  this'country,  that  he  had  not  made 
a  tender  in  bank  notes,  7  T.  R.  376.  1  B.  ^  P.  132.  —  29.  It  has  been  said,  that 
where  an  affidavit  of  debt  is  made  in  Scotland  or  Ireland,  the  party  veriiyins  It  must 
swear^  "  that  it  was  made  bv  the  plaintiff;  that  the  hand-writing  subscribed  thereto 
is  of  his  own  hand-writing ;  toat  the  said  affidavit  was  made  and  taken  before  a  magis- 
trate who,  depoufint  believes,  had  competent  authority  to  administer  an  oath  ;  and 
that  the  hand-writing  of  the  person  subscribing  the  said  affidavit,  is  the  hand- writing 
of  such  magistrate,  l  SeUon.  Prac.  107.  l  Lee,  Pr.Dict  18.  —  30.  But  in  practice 
it  is  deemed,  siifficient,  where  the  affidavit, of  debt  is  made  in  Scotiand'or  Ireland,  to 
swear  to  the  hand-wjriting  of  the  judge  before  whom  it  was  made.  —  31.  And  accord- 
inglyi  where  an  i^dant  of  debt  contained  no  place  in  tiie  jurat,  but  purported  to  be 
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•from  kefen  the  C.  J.  of  K.B.iii  Irehnd^  and  to  be  suned  by  him,  and  isch  lignatufe 
ms  verified  by  affidayit  here ;  held,  that  it  was  a  sufficient  foundation  for  a  judge't  oiv 
der.  I H.  &  S.  30i.  —  32.  Thotigh  if  an  affidavit  of  debt  be  made  abroad,  out  of  the 
king^s  dominions,  it  is  usual  to  swear  to  the  othfer  circumstances  before  stated.  7  T.  R« 
S51.  Hwdon  ▼.  FedericL  Udd,  185.  n.  8  East,  564.-33.  The  affidavit  must  be 
direet  tisd  podtive,  that  the  plaintiff  has  a  subsisting  cause  of  action ;  and  therefore^ 
if  it  be  merely  by  way  of  argument,  or  reference  to  books  or  accounts,  &c.  of  as  the 
party  maUng  it  beMeves,  it  wA  not  in  general  be  sufficient.  3  Str.  1 157.  1209*  IS  19* 
19S6.  1370.  1  Wils.  ISl.  351.  879.  559.  Say.  Rep.  59.  8 Burr.  6SS,  9  Burr.  1447. 
1687.  4  Burr.  8186.  Brown  ▼.  Pbepoe,  Tidd,  185.  n.  1  T.  R.  716.  8  T.  R.  53. 
5  T.  R.  575.  5  T.  R.  564.  Barnes,  87.  Sed  tide  5  Wils.  154.  8  BIk.  740.  —  54.  But 
an  affidavit  that  defendant  is  indebted  a&  plaintiff  computes  it,  is  good.  8  Burr.  1058. 
Sed  vide  1  T.  R.  717.  —  55.  And  where  plaintiff  sues  as  executor  or  administrator^ 
or  as  assignee  of  a  bankrupt,  it  is  sufficient  for  him,  (or  for  a  clerk  of  the  testator^ 

EAcriitttob  ▼. ,  Tlild,  185.  n.)  to  swear  that  defendant  is  indebted,  as  eppenn 

by  boots,  and  as  he  vertly  believes.  4  Burr.  1998. 8885.  Brown  v.  Phepoe,  Tidd^ 
185.  n.  1  T.  R.  85.  4  T.  R.  1 76.  8  T.  R.  4 1 9, 80.  8  B.  &  P.  898.  —  56.  But  even 
in  diat  caie,  a  mere  reference  to  books,  &c.  unsupported  by  the  party's  belief,  is  not 
snffident.  8  Str.  1319.  1  T.  R.  85.  ~  57.  So  an  affidavit  by  an  executor  of  a  debt 
doe  to  hK  testator,  as  appears  from  a  statement  made  from  the  testator's  books,  by  an 
accoontant  enoiptoyed  by  the  deponent,  is  bad.  1  Ptice,  408.  -*  58.  A  co-assignee  of  a 
debt,  arising  out  of  bdls  of  excnaoge  in  his  own  possession,  may  sue  in  the  name  of 
the  original  creditor,  and  hold  the  defendmit  to  bail  on  his  own  affidavit,  swiearing  no* 
fldvelv  as  to  all  the  fiicts,  which  are  within  his  own  knowledge,  and  to  the  best  cS*  nia 
koowwdge  and  belief,  as  to  such  as  are  within  Uie  knowledge  of  his  principal  and  co* 
angnees.  8  T.  R.  418.  —  59.  And  where  the  assignee  of  a  bond  swore,  that  the  obli- 
gor was  indebted  in  ninety  pounds  for  principal  and  interest  upon  the  bond,  aa  he  b^ 
leved,  Che  aflldavit  was  deemed  sufficient.  1  Wils,  8^8.  —  40.  But  in  such  case  ia  ia 
vsbbI  ibr  the  obligee  and  assignee  to  join  in  an  affidavit,  staling  the  execution  of  the 
bond,  the  asngnment  of  it,  and  how  much  is  due  for  principal  and  interest.  8  B.  &  P. 
555.  —  41.  ine  affidavit  must  be  certain  and. explicit,  as  to  the  nature  of  the  cauae 
of  aetioii.  —  48.  Therefore^  an  affidavit,  that  the  defendant  is  indebted  to  the  pfadmiff 
ia  mdk  a  aum,  wHhoQt  more,  is  bad.  h  H.  Bl.  10.  —  45.  Or  generally  upon  promiaea. 
fiomt  467.  —  44.  Or  in  so  much  npon  a  bond  for  performance  of  covenants.  Say. 
Rep.  109.  —  45.  Or  upon  a  breach  of  articles.  Say.  Rro.  109.  —  46.  Or  as  a  balance 
of  accodoCa  between  the  parties.  4  Taunt.  154.  —  47.  Sc^  that  defendant  is  indebted 
toploindff  for  goods  sold  and  delivered,  not  saving  by  plaintiff  to  defendant.  7  East, 
194.  —  48.  Or  for  goods  sol^  and  delivered  to  ddfen(htqt,not  saying  by  plaintiff  a  East, 
106.  11  Baot,  515.  1  Mars.  S3S.  6  Taunt  192. —  49.  So,  that  defendant  waa  in- 
debted-to  ]daintxff  as  secretary  to  the  Tontine  Society  for  money  had  and  received  to 
Ua  ose.  5  Anat.  791.  —  50.  So  in  K.  B.,  that  defendant,  beine  captain  of  a  ship,  waa 
indebted  to  phdntiff  for  work  and  labour  of  plmntiff  done  on  board  the  ship,  and  for 
materials  found  by  plaintiff  and  used  therein,  and  for  goods  sold  and  delivered,  and 
money  paid  by  plamct^  at  defendant's  request,  was  held  defective,  in  not  stating  that 
the  WOK  was  done,  or  money  paid  for,  or  the  goods  sold  to  defendant.  8  M.  &  S.  60S. 
—  51.  But  inC.  B.,  affidavit  stating  that  defendant  ia  indebted  to  plaintiff^  for  money 
pnd,  laid  out,  and  expended,  and  wages  due  to  plaintiff  for  bis  services  on 
board  defendant's  ship,  is  sufficient,  without  expressly  stating  that  the  wages  were 
doe  from  defendant.  1  Mars.  5n.  5  Taunt.  571.  —  58.  So  affidavit  tbat  Pendant 
ia  inddited  to  plaintiff  for  the  hire  of  divers  carriages  of  plaintiff  to  and  for  the 
we  of  defendant,  is  sufficient,  without  stating  that  they  were  hired  of  the  plaintiff,  or 
by  whom  they  were  hired.  8  Mars.  85.  6  Taunt.  589. —  5S.  So,  that  Randie  SkiUott 
(the  defendant)  is  indebted  to  plaintiff  for  money  paid  to  the  use  of  the  said  Randie 
Jiaoboa;  for  Jkchon  shall  be  rejected.  5  M.&  S.  178.«—  54.  So,  that  defendant,  ia 
indebted  to  plaintiffin  such  a  sum  for  money  had  and  received  on  account  of  the  plain- 
tiff not  adding  by  the  defendant.  8  T.  R.  558.  Vide  id.  87.  —  56.  So,  for  money 
paid  lo  use  of  defendant.  5  Taunt.  704.  751.  1  Mars.  315.  —  66.  Or  for  work  and 
labour  aa  defendant's  servant ;  not  adding,  in  either  case,  at  his  request.  5  Taunt. 
756.  1  Man.  51 7.  — -  57.  So  affidavit  by  a  married  woman,  that  defendant  was  in- 
driitcd  for  the  rent  of  lod^ngs,  and  for  money  lent  by  her  to  defendant,  is  sufficient, 
although  it  Sd  not  state  to  whom  the  lodgings  were  let,  and  the  pmon  making 
the  affidavit  was  bersdf  incapable  of  lendins  money ;  for  she  might  have  lent  it  as 
ageatto  her  husband.  Tidd,  187.  —  58.  In  IC.  B.  affidavit  for  bail  on  a  bill  is  suffid- 
ent^  though  it  do  not  state  in  what  character  plaintiff  was,  whether  as  pigree  or  in- 
dofaee.  7  Eaat,  94.  8  Smith,  117.*-  59.  80,  indebted  upon  a  bill,  or  order,  for  so 
tmeb,  drswn  tipon  and  acceptied  by  defendant,  payable  to  plaintiff.    8  T.  R.  87. — 
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00.  But  indebted  to  indonee  of  note  nadt  by  defendant,  without  ttadi^  date,  or  that 
it  wat  payable  on  demand,  or  at  a  day  past,  ii  insufficient  in  K.  B.  2  M.&  S.  148. 
475.  —  61.  Secuflhad  defendant  been  chained  as  indorter.  I  N.  R.  157. — 62.  6o, 
that  defendant  is  indebted  to  plaintiff  on  promissory  notes  of  defendant,  not  stating 
how  plaintiff  became  entitlea  to  recover  upon  them,  is  defective.  1  Mars.  424. 
6  Taunt.  25*  —  63.  So,  that  defendant  is  indebted  to  plaintiff  as  indorsee  of  a  bill 
drawn  by  J.  S.  at  a  day  now  past,  not  stating  in  what  character  defendant  became 
liable.  2  Mars.  251.  6  Taunt.  531.  —  64.  So,  that  defendant  is  indebted  to  plaintiff 
on  a  bUl  drawn  by  defendant  upon  and  accepted  by  J.  S. ;  and  on  another  drawn  by 
plaintiff  upon  and  accepted  by  defendant,  not  stating  dates,  or  that  bills  were  due 
and  unpaid.  2  Mars.  483.  7  Taunt.  171.  —  65.  So,  that  defendant  is  indebted  to 
pliuntiff  in  so  much  for  interest-money,  under  and  by  virtue, of  an  agreement  under 
defendant's  hand,  is  not  sufficient.  10  East,  358.  —  G6.  In  holding  to  bail  for  stipu- 
lated damages  for  not  performing  an  agreement,  affidavit  must  state  what  the  agree- 
ment was,  and  the  breach  of  it.  6T.  R.  13.  2  East,  409.  —  67.  And  as  a  party 
cannot  be  held  to  bail  for  a  penalty,  but  only  for  the  sum  secured  by  it,  any  affidavit, 
stating  that  defendant  b  indebted  to  pUiintiff  in  looo/.  under  an  agreement  m  writing, 
whereby  the  defendant  undertook  to  |)ay  the  plaintiff  the  balance  of  accounts,  &c« 
which  balance  is  still  due  and  unpaid,  is  ihsufficient,  without  stating  that  the  balance  is 
1000^.  6  T.  R.  217.  —  68.  So  affidavit  that  defendant  is  indebt^  in  50/.  bv  virtue 
of  an  agreement  whereby  he  bound  himself  in  that  sum  for  performing  said  agree- 
ment, and  which  he  had  neglected  and  refused  to  perform,  without  stating  what  the 
agreement  was,  or  the  breach  of  it.  2  East,  409.  —  69.  So  if  tenant  bind  himsdf  in 
a  penalty  for  performance  of  repairs  within  a  certain  time,  and  affidavit  does  not  diew 
in  what  respect,  or  to  what  amount,  he  has  violated  his  contract.  5  Taunt.  247.  — 
70.  But  in  u.  B.  affidavit  for  damages  awarded  and  costs  taxed,  ts  well  enough.  1  B. 
&  P.  365.  —  71.  But  affidavit  for  money  lent  by  plaintiff  to  defendant  for  the  use  of 
another,  and  for  which  defendant  promised  to  be  accountable,  and  repay  or  cause  to 
be  repaid  or  secured  to  plaintiff,  &c.  is  bad,  it  not  appearing  but  that  security  had 
been  given.  5  T.  R.  552.  Vide  2  B.  &  P.  48.  —  72.  Formerlv  it  was  sufficient,  in 
t>rder  to  hold  to  bail  in  trover,  to  make  a  general  affidavit,  that  defendant  had  possessed 
himself  of  divers  goods  and  chattels  of  plaintiff,  of  the  value,  &c.  which  he  had  re- 
fused to  deliver  to  plaintiff,  and  bad  converted  the  same  to  his  own  use.  —  73.  But  an 
affidavit  stating  that  defendant  was  indebted  to  plaintiff  "  in  trover,"  is  bad.  1  H.  Bl. 
218.  —  74.  So,  that  defendant  had  possessed  himself  of  certain  goods,  &c.  of  plaintiff 
and  of  other  persons.  Tidd,  189. — 75.  So,  that  the  plaintiff's  cause  of  action  against  the 
defendant  was  for  converting  and  disposing  of  divers  goods  of  the  plaintiff,  value  250/. 
which  he  had  refused  to  deliver,  though  the  plaintiff  had  demanded  the  same;  and  that 
neither  the  defendant  nor  any  person  on  his  behalf,  had  offered  to  pay  plaintiff  the 
250/.  or  value  of  the  soods.  7  T.  R.  550.  —  76.  And  to  obtain  a  judge  s  order  under 
the  late  rule,  the  affidavit  should  fully  set  forth  the  circumstances  under  which  the  de- 
fendant had  possessed  himself  of  the  goods,  the  particulars  of  which  they  consist,  the 
value  of  them,  and  in  what  manner  defendant  had  converted  them.  —  77.  And  if  a  bill 
or  note,  it  should  be  stated  to  be  unpaid.  7  T.  R.  321.  —  78.  An  affidavit  in  trover  by 
bankrupt  assignees,  that  defendant  possessed  himself  of  the  goods  which  he  refused  to 
deliver,  and  converted  to  his  own  use,  as  appears  by  the  bankrupt's  books  of  account  and 
by  the  letter  of  S.  (the  agent)  and  letters  of  the  plaintiffs,  as  deponent  believes,  is  in- 
sufficient. 2  M.  &  S.  563.  —  79.  Affidavit  on  the  lottery  act  must  specify  the  nature 
of  the  offence,  and  aver  that  defendant  has  incurred  the  forfeiture.  1  T.  R.  705. — 
80.  Though  it  need  not  detail  the  constituent  circumstances.  Tbid.  2  T.  R.  655.  —  81. 
Nor  shew  that  plaintiff  had  authority  to  sue.  6  T.  R.  640.  —  82.  Nor  the  sums  or 
persons  from  wnom  they  were  received.  3  Anst.  862.  —  83.  That  defendant  insured 
or  caused  to  be  insured,  is  sufficient.  2  H.  B.  17. —  84.  And  several  offences  of  the 
same  nature  may  be  included  in  one  affidavit.  4  T.  R.  228.  —  85.  By  the  bank  acts 
the  affidavit  to  hold  to  bail  must  state  that  no  offer  has  been  made  to  pay  the  sum 
sworn  to  in  bank  of  England  notes,  expressed  to  be  payable  on  demand,  fractional 
parts  of  the  sum  of  twenty  shillings  only  excepted.  —  86.  Which  acts  arc  construed  to 
extend  to  affidavits  made  in  Ireland  to  be  used  here.  Nesbitt  v.  Pyin,  Tidd,  190  n. 
Stewart  v.  Smith,  Ibid.  7  T.  R.  376.  1  B.  &  P.  132.  — 87.  And  if  an  affidavit  be 
made  here  to  be  used  in  Ireland,  it  must  native  the  tender  in  Irish  as  well  as  En- 
glish bank  notes.  —  88.  Where  the  affidavit  is  made  by  the  plaintifl^  it  must  be  particu- 
larly sworn  that  no  tender  or  offer  has  been  made,  as  required  by  the  acts.  —  89.  And 
in  K.  B.  an  affidavit  that  defendant  had  not  tendered  the  said  sum  or  any  part  thereof 
in  bank  of  England  notes,  was  held  bad.-  Tidd,  190.  —  90.  Secusin  C.  B.  1  B.&  P. 
344._:91.  So  the  omission  of  the  word  expressed  is  immaterial.  2  B.  &  P,  48. — 
92.  In  adSidavit  for  integral  sum  and  uptuards,  negative  of  tender  of  said  sum  is  suffi- 
cient. 


IVhat  bail  shall  be  si^icient.  27 

So  there  shall  be  common  bail)  in  debt  upon  a  penal  statute.  K. 
Yd.  55.  (y) 

Or,  in  an  information  upon  a  penal  statute,  generally.     Per  Holt. 

So,  in  debt,  the  defendant  shall  be  discharged  upon  common  bail, 
upon  affidavit  that  lOL  is  not  due,  if  the  plaintiff  cannot  deny  it,  or 
the  plaintiff  is  in  prison  upon  to  escape  warrant,  &c.  Mod.  Ca.  63.  (r) 

So 

dent.  9  East,  1. — 95.  Secus  of  said  sum  and  upwards.  3  East,  110.  —  94.  And 
where  the  sum  has  firactional  parts  of  a  pound,  negative  of  tender  of  said  sum,  not 
adding,  or  any  part  thereof,  is  bad.  1  East,  17.  *-  95.  If  the  affidavit  be  made  by  an 
agent,  the  plaintifr  being  abroad,  it  is  sufficient  to  negative  a  tender,  as  the  agent  be- 
fietei.  8  T.  R.  884.  —  96.  So  in  an  action  by  the  corporation  of  London,  for  use  and 
oecapation,aa  affidavit  by  a  clerk  in  the  chamberlain's  office  as  to  the  existence  of  the 
debt,  and  of  no  tender  to  the  best  of  his  knowledge  and  belief,  will  do.  l  East.  237. 
— 97.  But  in  general,  where  the  principal  resides  here,  it  is  not  sufficient  for  his  agent 
to  negative  a  tender  to  the  best  of  bis  knowledge  and  belief.  8  T.  R.  520.  2  East, 
24. — 98.  In  the  common  pleas,  affidavit  to  hold  to  bail,  made  by  the  plaintiff's  %gent 
is  bid,  though  it  expressly  negative  a  tender.  2  B.  &  P.  339. 389.  —  99.  Unless  it 
appear  in  the  original  affidavit,  or  in  an  explanatory  one,  that  the  agent  had  some  par- 
uoilar  reason  for  knowing  that  no  tender  had  been  made.    2  B.  &  P.  390.  420. 590. 

—  loa  And  in  an  action  by  the  assignees  of  a  bankrupt,  it  is  not  sufficient  in  that 
court  for  bankrupt  to  negative  a  tender.  3  B.  &  P.  219.  — 101.  But  in  K.  B.  an 
dEdivit  made  by  the  agent  of  the  plaintiff^  expressly  negatiyine  a  tender  to  his  prin- 
dpai  as  well  as  to  himself,  u  sufficient,  though  principal  be  not  tnerein  stated  to  reside 
abroad.  Maddox  v.  Abercromby,  Tidd.  192.  n.  1  JBast,  415.  -^  102.  If  the  affidavit 
be  made  l^  one  of  several  partners  or  assignees,  a  negative  of  tender  to  himself  posi- 
thrdy,  and  to  either  of  his  partners  or  co-assignees,  to  the  best  of  his  knowledge  and 
belief,  will  do.  2  fi.  &  P.  390.  8  T.  R.  418.  520.  2B.  &  P.  590.—  103.  Nor 
sembleb  any  negative  of  tender  to  intestate  required  of  an  administrator.    3  B.  &  P.  6. 

—  104.  But  in  suits  by  bankrupt  assignees,  the  negative  must  go  as  <  well  to  a  tender 
to  bankrupt  before  bankruptcy,  as  to  assignees  since ;  wherefore  it  is  usual  for  bank- 
rupt to  jom  in  affidavit.  8  T.  R.  455b —  105.  Now,  however,  these  rules  are  in  most 
cases  unavailable  for  defendant,  since  by  43  G.  3.  c.  18.  s.  2.  no  defects  in  negation  of 
tender  shall  avail  to  dischai^e  him  on  common  bail,  unless  he  swear  to  tender  of  tlie 
whole  sum,  all  in  notes,  or  part  in  notes  part  in  money,  before  he  was  held  to  bail.  — 
106.  Which  statute  does  not  aid  a  total  omission  of  negation  of  tender.  Wood  v.  Jen- 
kins. Udd,  193.  n.  2  Smith,  156.  Vide  1  B.  &  P.  176.  —  107.  By  38  G.  3.  c.  1. 
where  affidavit  for  bail  swears  to  a  tender,  court  or  judge  may  order  defendant  to  de- 
posit notes  to  the  amount  of  the  sum  sworn  to,  to  answer  plaintiff's  demand,  and  upon 
neglect  and  affidavit  thereof,  may  hold  him  to  bail.  — 108.  The  affidavit  must  be 
sii^e,  therefore  the  joinder  of  parties,  rights,  or  causes,  that  cannot  be  joined  in  one 
action,  is  irregular.  6  T.  R.  688.  5  Burr.  2690.  Oougl.  217.  Fry  v.  Montgomery, 
Tidd.  194.n.  4  T.  R.  577.  695.  5  T.  R.  254.  722.  4  East,  589.  1  M.  &  S.  5S. 
Banes,  70.  1  B.  &  P.  49.  2  N.  R.  82.  1  Mars.  274.  —  109.  If  there  be  no  affi- 
dacvit,  or  it  be  defective,  defendant  will  be  discharged  on  common  bail.  7  T.  R.  375. 
— 110.  So  if  it  be  not  duly  filed.  2  Wils.  225.  —  111.  So  if  the  sum  be  not  indorsed 
on  the  writ  2  Wils.  69. —  112.  But  if  the  affidavit  be  merely  informal,  defendant 
canniyt  object  to  it,  after  having  voluntarily  given  a  bail-bond.  7  T.  R.  375. — 113. 
Or  put  iu.  1  East,  330,  1  M.  &  S.  230.  6  Taunt.  185.  — 114.  Or  perfected  bail 
above.  1  East,  81.  1  B  &  P.  132.  — 115.  Or  taken  the  declaration  out  of  the  office. 
7  T.  R.  451. — 116.  Or  pleaded  to  the  action.  7  T.  R.  376.  n.  Vide  l  East,  77.  — 
117.  Or  suffered  judgment  by  default.  ,8  T.  R.  77.  1  East.  19.  n.  Tidd.  181.  195. 
— 118.  Affidavit  more  than  a  year  old,  will  not  warrant  an  arrest  in  K.  B.  2 
Str.  1270.  Petcher  v.  Davy.  Tidd,  196.  n.  Stewart  v.  Freeman.  Ibid.  1  B.  &  P. 
176.    Tidd,  196. 

(^}  1.  Gilb.  C.  P.  37.  Barnes,  80.  —  2.  Though  special  bml  mav  be  demanded  in 
actions  on  certain  remedial  statutes.  —  3.  Thus  for  money  won  at  play.  9  Ann.  c.  14. 
2  Str.  1079.  7  T.  R.  259.  sed  vide  2  Wils.  67.  —  4  So  upon  a  statute  which  ex- 
pressly authorises  an  arrest,  as  for  exporting  wool  10&  11  W.  3.  c.  la  Com.  Rep. 
75.  — 5L  Double  value  for  holding  over.  4  G.  2.  c.  28.  5T.  R.  364  — 6.  Having 
unsealed  wrought  silks.  26  G.  2.  c.  21.  3  Burr.  1569.  —  7.  Or  insuring  lottery 
tickeu.  27  G.3.  c.  1.     Tidd.  174. 

(rj  1.  A  supplemental  affidavit  to  supply  deficiencies  in,  or  a  counter  affidavit  im- 
pugning 


.  S8  BAIL. 

So^  ib  error  by  an  exeootor,  of  a  judgment  againiH  bis  testator,  he 
shall  not  find  special  bail  within  the  st.  3  Jac.  8. 

Or^  of  a  judgment  against  himself.  R.  2  Cro.  850.  Cro.  Car.  59. 
Litt.  3.     1  Sid.  183.    Vide  in  CosU,  (B.) 

So,  in  an  action  against  an  executor,  or  administrator.  Pf.  Reg.  66. 
3  Bui.  317.     Yel.  $3.    Litt.  81.     2  Brownl.  293.  (s) 

Or,  against  an  heir.     2  Jon.  82.     2  Levf  204.  {t) 

Though  it  be  upon  an  habeas  corpus  for  removing  the  cause  out  of 
an  mferior  court.  R.  iSid.  418.  Cont.  Litt.81.  1  Lev.  245.  Bat 
R.  ace.  1  Lev.  268.     2  Lev.  204.     R.  2  Jon.  82. 

Or,  against  bail  in  another  action,  {u)  ^ 

Or,  against  a  privileged  person;  as,  an  attorney,  &€•  1  Mod.  10. 
2  Mod.  181.    2  Brownl.  134.     Sal.  544.  {x) 

Otherwise^ 


pugning  the  original  affidavit^  is  not  allowable  in  K.  B.   1  Salk.  100.    8  East,  169. 

3  Sir.  1157.     1  Wila.  536.    Say.  Rep.  55.    S  Wils.  S25.     1  Blk.  198.    1  Burn.  655* 

4  Burr.  3017.    Dougl.  450.  4«7.    Jffcques  ▼.  Nixon,  Tidd»  195.  n.      1  T.  R.  716. 

5  T.  Ri  SS^.  Spragg  v.  Youi%»  Tidd,  195-  n.  2  M.  &  S.  563. ;  sed  wide  2  Blk.  886. 
1  H.  B.  901.  —  2.  Even  therefore  an  affidanC  of  plaintiff's  confeBsion,  that  defisndaot 
owes  iiiin  nothing,  is  inadmissible.  1  Wils^  J34.  —3.  Though  an  affidavit  of  a  pre- 
vious holding  to  bail,  or  a  privileged  exemption  from  arrest,  is  allowable:  8  East,  46S, 
-—4.  In  C.  fi.  where  affidavit  is  defective  from  the  ombsion  of  some  circumstance 
necessary  to  complete  it,  a  supplemental  affidavit  to  supply  the  defect  may  be  read. 
1  T.  R.  7 17.  —  5.  As  where  an  executor  omits  to  swear  to  his  belief  that  the  debt  is 
due.  2  Blk.  850. —  S.  Or  that  defendant  acknowledged  an  account  stated.  Barnes,  lOO. 
and  3ee  id.  87.  1  H.  Bi.  248.  2  B.  &  P.  288.  —  7.  So  where  the  matter  of  bail  is 
discretionary,  as  in  an  action  for  a  maUcioos  prosecution,  the  court,  in  determining 
whether  an  order  shall  be  granted  for  special  bail,  will,  permit  a  contiradictorv  affidaviL 
Ga.  Pr.  C.  P.  149.  Pr.  Reg.  66.  Barnes,  76.  and  see  Pr.  Reg.  63.  Barnes,  61. 
Id.  72.  87.— '8.  But  supplemental  affidavit  will  not  be  received,  where  original  affidavit 
is  a  mere  nullity,  as  being  made  by  one  convicted  of  an  infamous  crime.  Pr.  Reg.  49. 
Barnes,  79.  —  9.  Or  does  not  contain  any  positive  oath.  2  Wils.  224.  -—  1  a  Or  cause 
of  action.  1  H.  Bl.  lO.  — - 1 1.  Nor  will  C.  B.  try  the  merits  of  the  cause  upon  a  con- 
tradictory affidavit,  except  where  the  matter  of  bail  is  discretionary.  Barnes,  61. 
Plr.  Reg.  6S.    Barnes,  109.    Tidd,  195,  6. 

(t)  1.  Executors  and  administrators,  are  privileged  from  arrest,  where  they  merely 
act  en  mUer  droits  and  have  duly  administered  the  eflects  of  the  deceased.  Yelv.  53. 
Brownl.  293.  3  Bul8t.3l6.  R.  M.  15 Car. 2.  K.  B.  R.  M  1654.  s.  12.  C.  B.  '  Gilb. 
C.  B.  37.  —  2.  Not,  therefore,  where  in  writing,  and  in  consideration  of^forbearance, 
he  personally  promises  to  pay  a  debt  or  legacy.  1  T.  R.  716.  —  3.  Nor  in  debt  on 
-judgment  suggesting  a  dewutatnt.  1  Sid.  63.  1  Lev.  39.  Carth.  264.  1  Mod.  16. 
1  Salk.  98.  if  it  appear  by  affidavit  or  the  sheriff's  return,  that  he  has  wasted  the 
efects.    Comb.  206. 325. 

(t)  1.  Infimt  is  not  privileged.  1  B  &  P.  480.  —  2.  Nor  one  insane.  '  4  T.  R.  121. 
—  3:   Nor  will   defendant,  become  insane  since  arrest,  b»  therefore  discharged. 

9  T.  R.  390 

(tt)  Vide  infra.  ^     • 

( jr)  1.  The  king,  queen,  and  members  of  the  ro^l  family,  are  privileged  from  arrest. 
a  Inst.  50.  —  2.  And  the  servants  in  ordinary  of'^the  king,  or  queen  r^^ent,  though 
0ub4ect  to  a  capias,  ought  not  to  be  arrested  even  upon  process  of  execution,  without 
notice  first  given  to  and  leave  obtained  from  the  lord  chamberlain  of  his  majesty's 
household.  T.  Rd.  152.  2  Keb.  3.  485.  5  T.  R.  6R6.  —  3.  And  a  servant  of  thb 
nature  is  not  liable  to  be  arrested,  although  the  debt  be  contracted  Ih  the  course  of 
•trade  which  he  publicly  carries  on.  2  Taunt.  167.  —  4.  But  the  servants  of  the  queen 
consort  or  dowager  have  no  such  privilege.  1  Keb.  842.  877.  —  5.  Seamen  and 
soldiers  are  also  under  oertain  circumstances  privileged  from  arrest.  See  1  Geo.  9. 
St.  8;  c.  14.  Barnes,  95.  1 14:  32  G.  3.  c.  33.  44  G.  3.  c.  13.  11  £ast,2S.  02  G.3. 
c.  34r  s.  8.  37  G.  3.  c.  33.  53  G.  3.  c  17.  s.  114.  —  6.  Which  |irivilcge  extends  not 
merely  to  common  soldiers  and  troopers' in  the  life  guards.  Sec,  but  also  to  non-com- 
missioned or  warrant  officers,     i  ott.  2.    Smr.  Rep,  107.     1  Str.  7.    1  \^ls.  816. 

iBlk. 


What  bail  sh^llm  sifffiaent.  ^ 

OAerviie,  if  an  attorney  be  sued  by  original.    2  BrownL  134* 
So!  where  the  damages  are  uncertain  (^) ;  asi  in  trespass^  generally. 
Jiazu.*^*  Introd.  2. 

Action  upon  the  case  for  slander ;  and>  generally,  in  other  actions 
upon  the  case.     1  Sid.  183. 

Ejectment     Hans.<^'>  Int.  2. 

Action  for  battery.     V  Mod.  2. 

Qfy  in  account,  'till  iudgment  quod  comptUet,     R.  1  Lev.  300.  ex- 
oq>t  in  special  cases.     Noy  28. 

Or,  in  an  action  upon  a  bond  given  upon  a  replevin.     1  Sal.  99. 

In  a  replevin,  or  homvie  repUgiandoy  where  the  defendant  appears 
before  the  capias  in  wiihemam.     Sal.  582. 

If  he  appears  .gro^f  5,  though  an  elongata  be  returned.     Sal.  583. 

And  there  shall  not  be  special  bail  by  reason  of  an  ac  e^iam,  where 
it  is  not  requirable  upon  the  merits  of  the  cause.     1  Sid.  188. 

So  there  shall  be  common  bail,  where  the  plainti£P  was  formerly  non- 
suited for  default  of  a  declaration.     Per  Holt. 

Or,  if  the  plaintiff  does  not  declare  within  three  terms  after  appear- 
ance.   Pr.  Reg.  65.  71.     1  Mod.  25.  («) 

Common 


1  BIk.  39.  — 7.  But  not  to  commimoned  officers,  nor  to  soldiers  imprisoned  on  sny 
cBonaal  account.  2  T.  R.  87a  5  T.  R.  156.  •—  8.  Nor  to  volunteer  diill  Serjeants,  && 
8  Easty  105.  — 9.  Vide  Ctiam  1  6.  8.  c  14.  38  G.J.  C. 93.  37  G.  3.  C.  33.  89  G.  8. 
c;  4.  30  G.  8.  c  8.  1  Burr.  339. 466.  Udd,  805.  808.  — 10.  As  to  fugitives  and  in* 
salfMt  debtors,  see  Tidd,  816, 17. 
(jp)  Videiofin. 

(a)  1.  Defendant  having  been  once  arrested,  cannot,  in  general,  be  arrested  Main 
Iv  tbe  same  cause  of  action.  R.  M .  15  Car.  s.  8.«^8.  T(ius  where  defendwit 
was  iifMlad  on  a  writ  taken  out  pending  a  prior  action,  wherein  he  bad  been  previ- 
•oslj  amsstcd  for  the  sane  cause,  the  court  discharged  him  on  common  bail,  a  Str. 
1809. —  3.  And  wfaere  the  phuntkfT,  not  liking  the  kal  in  the  former  action,  obtainaii 
a  side  bar-rule  for  leave  to  discontinne  upon  payment  of  cosu,  and  afterwards  pro- 
ceeded to  efaaifge  the  defendant  in  custody  with  a  d(Bchuration  in  a  new  action ;  the 
court,  conceiving  this  to  be  a  trids,  discharged  the  side-bar  rule;  so  that  the  bail  to 
the  former  acdon  still  continued  liable.  4  Burr.  8508.  —  4.  But  where  it  appeared 
"^  t  the  bail  in  the  prior  action  were  foresworn,  the  court  refused  to  assist  the  defend* 
^tkaogh  ha  was  arrested  before  the  former  action  was  discontioned;  saying,  the 
'-^"^  —  ri^  in  laving  hold  of  him  as  he  did,  since  had  he  discontinuec^  the 
lid  probably  have  run  away.  8  Str.  1806.  -—  5.  And  plainti^  after  suing 
out  common  process,  mapr  sue  out  a  bailable  ^rit  for  the  same  cause,  and  arrest  de* 
"'-  '  at  before  di8continuing.tfae  first  action.  6  T.  R.  616.  —  6.  By  a  rule  of  Michael- 
15  C.  8.  K.  B.  a  defendant  having  been  lawfully  delivered  from  arrest,  shall  not 


Man  be  anrestcd  at  the  suit  of  the  same  plaintiff.  —  7.  But  notwithstanding  this  rule, 
yTaintHTmaj  iod^e  a  detainer  against  defendant  incustody,upon  mesne  process,  afler  bis 
bail  bad  justified,  defendant  not  having  completed  bis  discharge,  but  being  still  within 
tke  pfisaa.  3  M.  &  S.  144.  —  8.  Formerly,  where  plaintiff  was  non-prossed  for  want 
ef  a  dedvAttion,  he  could  not  afterwards  have  arrested  defendant  in  a  second  action 
for  dM  same  cause.  Ld.  Rd.  670.  Com.  Ren.  94.  —  9.  But  now  the  rule  is  changed, 
to.  439. — 10.  So  where  plaintiff  misconceived  his  first  action,  and  discontinued  in  con- 
saqncnce,  he  may,  after  taxation  and  payment  t>f  costs,  arrest  de  novo,  Str.  1209.  3  M. 
ft  8.  153.  8  Wils.  381.  Barnes,  399. -^  11.  And  if  the  plaintiff  be  nonsuited,  in  an 
acdon  of  debt  upon  bond  for  not  sufficiently  proving  the  execution  of  it,  on  non  at 
ybelaa,  defendant  may  be  arrested  in  a  second  action.  Barnes,  73.  —  12.  So  where 
an  aelioo  was  brought  against  one  of  two  partners  for  a  joint  debt,  and  defendant 
having  been  arrested  thereon  pleaded  partnership  in  abatement;  plaintiff  was  allowed, 
after  entering  a  cattetur  belta,  arrest  de  novo  in  an  action  against  both.  Salisbury  v. 
Whiteall.  Tldd,  178.  n.  1  Marsh.  395,  6.  —  13.  And  where  plairUif  becomes  bank- 
rupt before  interlocutory  judgment,  defendant  may  be  arretted  and  held  to  bail  by  the 
'    hi  a  8eoo9idsnit  for  the  saaie  demand.    Barnes  v.  Maton.    Tidd,  178.  n. — 

M.  Where 
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Q>iiiiiion  bail  may  be  filed  at  any  time  before  the  roll  be  marked  for 
special  ball.     Pr.  R^.  67. 

(K  4.)  When  special  bdl. 

But  where  the  debt,  or  damages  (a)  in  an  action  of  debt,  detinue^  tres  - 

pass 

14.  Where  second  action  appears  to  be  vexatious,  defendant  will  be  dlschai^ged  on 
common  baiL    2  BIL  809.*- 15.  So  where  defendant  is  arrested  or  detained  in  cus- 
tody, after  being  superseded  or  supersedeable  in  a  former  action,  by  the  laches  of  the 
plaintiiT.     2  Str.  782.  945.  1079.    2  Wils.  93.     Cowp.  72.    Cookson  ▼.  Foster,  Udd, 
178.  n.    Sed  vide  Barnes,  62.  —  16.  Even  though  the  arrest  be  on  a  note  given  subset 
quent  to  the  supersedeas.    2  Str.  1218.    8  East,  334.  — 17.  Or  in  a  different  form  of 
action,  if  substantially  the  same.    3  East,  309.—- 18.  But  where  there  are  no  laches  in 
^e  plaintifl^  and  h  fortiori  where  defendant  is  in  fault,  the  court  will  not  assist  the 
latter.    6  T.  R.  52. — 19.  So  where  his  discharge  from  custody  was  occasioned  by  a 
circumstance  over  which  the  plaintiff  had  no  controul ;  such  as  an  alteration  in  the 
warrant  by  the  officer,  under  which  the  arrest  was  made.    6  T.  R.  218. — 20.  And 
where,  in  consequence  of  an  appeal  being  dismissed,  the  defendant  is  held  to  bail,  and 
the  bail  dbcharged  by  its  subsequent  revival ;  on  a  second  dismisaal^he  may  be  held  to 
bail  again.    1  N.  R.  13.  —  21.  So  where  defendant  has  been  arrested  abroad  he  may 
be  again  arrested  here;  at  least  where  it  does  not  appear  that  pluntiff  mav  have  the  ^ 
same  redress  and  benefit  by  the  proceedings  abroad  as  in  this  country.    7  T.  R.  470. 
2  East,  453.  —  22.  An  attachment  and  putting  in  bail  thereon  in  the  mayor's  court  is 
not  equivalent  to  a  personal  arrest;  so  that  the  party  may  be  held  to  bail  in  a  court 
at  Westminster  for  the  same  debt.    5  Taunt.  852.    1  Mars.  395.    5Taunt.  851.— 
23.  So  debt,  upon  judgment,  whether  after  verdict  or  by  default,  defendant  cannot 
be  arrested,  if  previously  arrested  in  the  original  action.    2  Str.  1039. 1218.  Say.  Rep. 
43.    Pr.  Reg.  54.    Ca.  Pr.  C.  P.  32.    Barnes,  116.  —  24.  Even  though  the  bail  in  that 
action  have  since  become  insolvent    Say.  160.  —  25.  Or  the  plaintiff  has  released 
them,  by  declaring  in  a  difierent  county.     2  Wils.  93.    Barnes,  116*    Sed  vide  2  H. 
Bl.  278.  —  26.  Or  the  defendant  ha^  surrendered  in  their  dischai^  and  obtained  a 
supersedeas.    2  Str.  1039.    Cowp.  79.    R.H.  8  G.  2.  C.  P,     Ca.  Pr.  C.  P.  34,    Pr. 
Reg.  56.    Barnes,  390.    1  B.  &  P.  36 1 .  —  27.  And  if  a  defendant,  being  arrested  upon 
process  of  the  K.  B.  give  a  warrant  of  attorney  to  confess  judgment,  and  be  afterwards 
nolden  to  bail  in  the  C.  B.,  in  an  action  upon  that  judgment  the  latter  court  will  db- 
charge  him  upon  a  common  appearance.     2  B.&  P.  416.    Sed  vide  Barnes,  94. — 
28.  Yet,  if  defendant  was  not  arrested  in  the  original  action,  he  may  in  that  on  the 
judgment.    8  T.  R.  85.    Pr.  Reg.  SS,  6.    Ca.  Pr.  C.  P.  32.    Barnes,  116.     1  N.  R. 
133.  —  29.  Notwithstanding  error  brought  thereon.    Barnes,  71.    Pr.  Reg.  57.    Com. 
Rep.  556.    2  Blk.  768.  — 30,  And  if  a  cause  in  \fhich  defendant  was  arrested  be  re-  ' 
ferred,  he  may  be  arrested  again  in  action  for  the  sum  (exceeding  I  Si)  awarded. 
2  T.  R.  756.  —  31.  Formerly  the  rule  in  K.  B.  was,  that  where  the  judgment  was 
merely  for  costs  upon  a  nonsuit,  defendant  could  not  be  arrested  either  upon  the 
judgment  itself  or  upon  a  subsequent  promise  in  consideration  of  forbearance.     5  Burr. 
2660;  but  2  Blk.  C.  B.  1274.  contra.    Cowp.  129. —  32.  So  where  the  debt  was 
originally    under    10/.,    but  raised  to    a  larger   sum   by  the  addition    of  costs. 
2  Stra.  975.  1077.     3  Burr.  1389.    4  Burr.  2117.  —  S5.  So  where  the  action  was 
for  general  damages,   which  were   reduced  by   the  judgment   to  a  sum    certain 
above  10/.    2  Str.  1243.      l  Wils.  120.  —  34.  Yet  it  was  afterwards  determined  in 
lioth  courts,  that  a  defendant  might  be   held  to  bail  in  debt  on  judgment  for 
10/.  for    damages   and   costs,    though    the   original  debt    alone    was   under  that 
Slim.    4T.  R.  570.    Barnes,  432,3.  Pr.  Reg.  60.    Ca.  Pr.  C.  P.  89.    Sed  vide  Barnes, 
433.    Pr.  Reg.  61.  —  35.  But  now  by  43  G.3.  c.  46.  no  person  shall  be  held  to  bail 
for  a  cause  not  originally  amounting  to  the  sum  for  which  such  person  is,  by  the  laws 
now  in  beins,  liable  to  be  arrested  and  held  to  bail,  over  and  above  and  exclusive  of 
any  costs,  charges,  and  expences  that  may  have  been  incurred,  recovered,  or  become 
chargeable  in  or  about  the  suing  for  or  recovering  the  same,  or  any  part  thereof. —  36. 
And  by  51  G.  3.  c.  124.  no  person  shall  be  held  to  special  bail,  upon  any  process  issu- 
ing out  of  any  court,  where  the  cause  of  action  shall  not  have  originally  amounted  to 
the  sum  of  15/.  or  upwards,  exclusive  of  any  such  costs,  &c.  except  where  the  cause 
of  such  action  shall  arise  upon  a  bill  or  note,  when  there  shall  be  special  bail  as  if  this 
act  had  not  been  passed.    Tidd,  176.  181. 
(a)  1 .  Where  there  is  a  certain  debt  to  the  amount  of  15/.»  or  damages  to  that  amount, 

which 
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paBB  fer  taking  of  goods,  action  upon  the  case  (except  for  slander)^ 
asNnmt  to  20^.  special  bail  shall  be  reqaired. 

So,  in  debt  to  10/.  (J)  or  more.     Pr.  Reg.  72. 

So,  in  debt  upon  bond. 

Thongh  it  be  dated  twenty  years  before.     1  Sid.  63. 

Thou^  there  was  a  composition  with  other  creditors,  whioh  binds 
the  plaintiff^  if  well  made;  for  perhaps  it  was  not  regularly  made.  1 
Sal.  99. 

Thoogfa  the  obligation  was  by  duress,  or  upon  an  usurious  contract ; 
for  that  shall  be  tried.     1  Sal.  100. 

Or^  for  money  won  at  play.     1  Sal.  100. 

So;  if  a  defendant  be  outlawed,  special  bail  shall  be  required  before 
error  allowed  for  reversing  it,  by  the  st.  31  El.  3.     R.  Litt.  301. 

But  by  the  st.  4  &  5  W.  8c  M.  18.  special  bail  before  reversal  of  the 
outlawry  shall  be  required  only  where  the  court  directs. 

And  if  special  bail  was  required  before  the  outlawry,  it  shall  now  be 
soafterwanis;  otherwise,  not.     Sal.  496. 

So^  if  an  executor  or  administrator  has  been  miilty  of  a  devastavit. 
3  Bui.  317.     1  Sid.  63.     1  Lev.  39.  24,5.     I  Sal.  98.     1  Vent.  S5S. 

So,  if  there  be  a  general  judgment  against  an  executor  or  admini- 
strator, and  he  brings  error ;  he  shall  find  special  bail  within  3  Jac.  8. 
R.lSid.d68.     1  Lev.  245. 

So,  where  a  cause  is  removed  by  habeas  corpus  or  certiorari,  special 
ban  shall  be  given.     1  Lev.  268. 

Though  the  cause  of  action  be  of  less  value  than  requires  bail  in  the 
superior  court.     1  Lev.  268. 

So^  where  the  plaintiff  has  privilege ;  as,  an  attorney,  &c.  Pr.  Reg. 
68.  But  now  an  attorney  that  sues  for  fees  shall  not  have  special  bail, 
if  the  cause  of  action  does  not  otherwise  require  it.  Pr.  R.  74.  By 
the  St  13  Car.  2.  2.  upon  an  arrest  by  attachment  of  privilege,  bail  may 
be  required  above  40/. 

So,  where  the  damages  are  uncertain  (c),  the  justices  at  their  discre- 


ma^  be  rcdaced  to  a  certainty,  as  in  assumpsit  or  covenant  for  payment  of 
mooey,  bail  is  of  course.  Barnes,  79, 80.  108.  —  2.  So  for  a  forfeiture  in  the  nature 
o(  ttipulated  damages,  given  for  the  breach  of  an  agreement.  6  T-  R*  !?•  2  East,  409. 
—  5.  And  under  a  contract  of  barter,  if  one  party  will  state  no  account,  the  other 
may  arrest  for  what  he  has  furnished.  5  Taunt.  259.  — 4.  And  formerly  in  actions 
of  trover  or  detinue.  6  Mod.  14.  Str.  1192.  1  Wils.  23.  335.  Say.  53.  Cowp.529. 
Vide  2  fiUc  1018.  1  Wils.  335.  Say.  Rep.  53,  —  5.  But  now  by  a  late  rule  in  all  the 
courts,  no  person  can  be  held  to  special  bail,  in  trover  or  detinue,  without  a  judge's 
order.  9  East,  325.  1  Taunt.  203.  —  6.  Bail  cannot  be  required  on  an  affidavit  of 
debt  for  goods  bargained  and  iold^  not  adding  delivered,  12  East,  398.  —  7.  Nor  in  an 
action  founded  upon  the  pro^onotary^s  allocatur  for  costs.  4  Taunt.  705. —  8.  Nor 
npoD  a  policy  of  msurance  for  a  total  or  partial  loss,  without  an  adjustment  or  express 
promise  to  pay  the  amount  5  Taunt  201.  1  Mars.  19.  21.  Vide  1  M.  &  S.  494. 
Tidd,  175.-— 9.  Nor  on  a  contract  made  abroad  not  bailable  there.  1  B.  &  P.  138. — 
10.  Nor  where  the  legality  of  the  demand  is  doubtful     Forrest,  153. 

(a)  Vide  supra. 

{b)  1.  Where  the  damages  are  altogether  uncertain,  as  in  assumpsit  or  covenant  to 
indemnify,  &c.  or  in  actions  for  a  tort  or  trespass,  there  can  be  no  arrest  without  a 
q>cdal  order  of  the  court  or  a  judge,  on  a  full  affidavit  of  the  circumstances.  Barnes, 
79.  sa  108, 9.  61.  Pr.  Reg.  63,  Barnes,  76,  Pr.  Reg.  66.  Ca.  Pr.  C.  P.  149.  —  2. 
Nor  is  it  osual  to  grant  such  order,  unless  where  there  has  been  an  outrageous  battery 
or  maybem,  or  the  defendant  is  about  to  quit  the  kingdom.  R.  M.  1654.  s.  9.  12. 
Vide  2  East  453.    2  B.  &  P.  282. 

tion 
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tion  may  arani  special  bail :  as,  in  batteiyi  if  it  appears  to  be  outrage- 
ous. Pr.  Reg.  72.     1  Sid.  276. 307. 

In  a  conspiracy,  or  felse  imprisonnient. 

In  slandering  of  a  title;  or  scandalum  magnafum*  Ray.  74.  2  Mod* 
215.     R.  SMod.41. 

In  other  action  upon  the  case.     Semb.  1  Sid.  276.     1  Lev.  89. 

In  covenant,  the  bail  shall  be  proportioned  to  the  breach  asugned. 
1  iSid.  63.  (c) 

So^  in  debt  upon  bond  for  performance  of  covenants.  1  Sid.  63.  I 
Sal.  100. 

So,  a  prisoner  discharged  by  the  stat.  of  insolvent  debtors,  shall  find 
special  bail,  if  he  be  afterwards  arrested  for  a  sum  above  100/.  R.  Mod. 
Ca.301. 

So,  after  a  capias  in  mthemam^  if  the  defendant  plead  non  cgnt,  he 
may  be  admitted  to  special  bail.     Sal.  581,  2. 

So,  if  the  principal  does  not  appear  at  the  return  of  the  process,  the 
bail-bond  for  appearance  shall  not  be  discharged^  till  special  bail  be 
given  to  the  action.     1  Sid.  386. 

So  in  debt  upon  a  recognizance  of  bail,  special  bail  shall  be  given* 
Per  2  J.  2  Mod.  Ca.  237.  (d) 

By  the  st.  12  Geo.  29.  in  an  action  above  10/.  the  plaintiff  shall  (e) 
make  affidavit  of  the  cause  of  action,  and  the  sum  sworn  to  shall  be  in- 
dorsed on  the  process,  and  the  sheriff  shall  take  bail  for  no  more.  {/) 

If  the  plaintiff  requires  special  bail,  he  ought  to  give  notice  of  it  to 
the  defendajit's  attorney.     Pr.  Reg.  70. 

And  notice  by  his  attorney  i^  sufficient,  though  the  roll  be  iiot 
marked.    Pr.  Reg.  71. 

And  if  no  notice  be  given,  nor  the  roll  marked  before  common  bail 
filed,  special  bail  strictly  cannot  be  required.     Pr.  R^.  73. 

And  the  marking  the  roll  was  only  to  shew  the  value  of  the  action, 
which  did  not  appear  in  the  latitat ;  but  now,  since  the  st.  13  Car.  2.  2. 
it  is  not  necessary ;  for  it  is  now  expressed  in  the  ac  etiam.  Pr.  Reg.  74. 

And  now,  if  it  appears  by  the  oc  etiam  that  special  bail  is  required, 

(o)  1.  A  party  cannot  be  Birested  and  held  to  bail  for  a  penalty,  but  only  for  the 
•ttm  teeored  by  it.  6  T.  R.  S17.  8  East.  409.  —  8.  Or  the  damages  actually  sus* 
taiaed.  Barnes,  109.  Say.  Rep.  109.  Doug.  449.  I  Taunt.  S47.  —  3.  Secut 
where  the  penalty  \t  in  the  nature  of  liquidated  damages.  1  Wils.  62.  3  Burr.  1351. 
1375.  Dou^.  449.  Vide  Barnes,  86.  sed  vide  Id.  108.  —  4.  Where  there  have  been 
mutual  dealings,  the  balance  is  the  debt.  4  Burr.  199S.  sed  vide  8  Camp.  194. 
5.  Taunt.  859. 

{d)  1.  But  the  contraiy  is  now  settled.  Tidd,  174.  —  8.  Nor  can  it  be  demanded  in 
debt  upon  a  bail.  R.M.  8  Ann.  (c)  K.  B. —  3.  Or  r^Ierin  bond.  1  Salk.  99.-^. 
Whether  brought  by  the  sheriiT  or  his  assignee.  6  T.  R.  336.  8  T.  R.  450.  —  5. 
Though  after  judgment  had  against  the  bail  in  such  action,  defendant  may  be  arrested 
in  an  action  on  the  judgment.    Butt  v.  Moore.    Tidd.  175-  n.    8  T.  R.  85. 

{e)  7 .  This  clause  is  merely  directory  to  the  sherifT;  and  does  not  avoid  the  bail  bond, 
where  there  is  no  affidavit  of  the  cause  of  action.  1  Burr.  330.  Sed  vide  8  N.  R. 
808.  Semble  contra.  —  2.  Or  the  sum  sworn  to  is  not  indorsed  on  the  writ  Ibid.  — 
3.  Or  even  where  the  bond  is  taken  in  a  penalty,  double  the  sum  sworn  to.  8  Wils.  69. 
1  Burr.  331.     1  H.  Bl.  76.    3  R  &  P.  109. 

(/)  1.  It  18  nevertheless  the  practice  to  take  the  bond  in  a  penalty  double  the  sum 
sworn  to  and  indorsed.  Gas.  P.  It  C.  P.  43.  Fort.  336.  Prac.  Reg.  C.  P.  67.  sed 
vide  3  Blk.  Com.  390.  —  f^.  And  the  sureties  thereon  are  liable  to  the  full  extent  of 
the  debt  and  costs,  not  exceeding  such  penalty.  8  Blk.  816.  1  H.  Blk.  76.  Tidd» 
828. 

the 
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t!he  defendant,  or  his  attorney,  shall  give  notice  to  the  plaintiff,  or  his 
^atoroejf  oTthe  names,  abode,  and  vocation  of  his  bail.  Mod.  Ca.  24.  (g) 
Alter  notice^  the  plaintiff  has  20  days  to  make  exception  to  the  baiL 
Mod.  Ca.  24.     1  Sal.  98.  {h) 

If 


(f)  1.  R.  fii.  16  Car.  8.  K.&  — S.  Formerly  the  defendant's  attorney  was  required 
to  m  notice  of  bail  in  the  K.  B.  to  the  plaintiff's  attorney,  before  it  was  put  in.  K.  IMU 
7  Jae.  1.  K.  B.  —  5.  And  the  plaintiff's  attorney,  on  such  notice  being  given  to  him^ 
was  obliged  to  attend  before  a  jud^e  to  accept  of  or  except  to  the  bail.    R.  M. 
SI  Car.  1.  K.  Bb  —  4.  But  notice  of  baSl  is  not  now  given,  until  after  it  is  put  in ;  and 
thoni^  rej^olarijr  it  should  be  £tven  before  the  time  for  puttiqg  in  bail  is  expired,  yet  if 
it  be  not  given  in  time,  the  plaintiff  cannot  after  notice  regularly  take  an  assignment 
^  tbe  bw4x>nd.    Tidd.  250.  —  5.  In  the  C.  P.  where  bail  was  put  in  in  due  time. 
the  defendant  formerhr  was  not  bound  to  eive  notice  thereof,  but  the  pkuntiff  roust 
lore  seardied  in  the  filacer's  book  ;  thougn  it  was  otherwise,  if  thby  had  not  been  put 
ia  m  due  time.    1  H.  BL  5S9.—  6.  But  now  notice  must  be  given,  from  which  time 
ealyisit  conndered  as  pat  in.    R.£.  49  G.  3.  C.  P.  1  Taunt.  616.  —  7.  The  form  of 
the  notiee  of  boil  in  town  is,  that  they  are  put  in.  — >  8.  Or  if  taken  before  a  commis- 
siooer,  (hatthe  bail-piece  is  filed,  with  an  affidavit  of  the  due  taking  thereof,  at  a 
jodge^s  chambers. — 9.  Or  in  actions  b^  ori^nal  in  K.  B.  or  C.  B.  that  the  bail  haa' 
faeen  allowed  by  a  judge,  and  the  bail-piece  and  affidavit  are  filed  with  the  filacer. —  lo. 
Hie  notice  in  either  case  should  be  properly  entitled.  —  l-l .  And  where  it  is  of  bail  pub 
in,  should  set  forth,  with  truth  and  certainty,  thdr  names,  de^ees,  or  mysteries,  and 
phces  of  abode,  that  plaintiff  may  have  an  opportunity  of  enquning  after  them.  —  lij 
nmi  will  be  rejected  for  a  false  addition,    s  Taunt.  173. —  13.  But  the  want  of  a 
deseription  to  the  bail  in  the  notice  is  cured  b^  excepting  to  them.    1  Taunt.  1 7.  Id. 
18.  a. — 14.  The  addition  of  manufacturer  is  sufficient.     5  B.  &  P.  549.  — 15.  A 
aehooiniaster  may  be  described  as  a  gentleman.     5  Taunt  759. —  16.  Where  bail  it 
known  by  the  addition  of  the  younger,  the  notice  will  be  insufficient  unless  that  ad- 
flfition  be  gjven.    5  Taunt.  854.    1  Mars.  586.  — 17.  The  parish  wherein  the^  live, 
^rithont  the  street  or  other  certain  place  of  their  residence,  is  too  vague.    Loff^  72. 
194. — 18.  Notice  as  of  Hatton  Street,  not  naming  a  parish,  sufficient.    Lofft.  418, 
— 19.  Description  as  of  Clapham,  insuffidenL    5  Taunt.  173.  —  so.  Description  as  of 
his  place  of  bunness  sufficient.     1  Price,  400.  —  21.  Where  the  description  of  the 
readence  of  the  bail  is  too  general,  the  extent  of  the  place  of  which  he  is  described, 
JBttSt  be  represented  to  the  court  by  affidavit.    S  Taunt.  554.  —  22.  If  the  bail  above 
are  the  same  persons  as  were  bail  to  the  sheriff  it  is  usually  so  expressed  in  the 
notice.    Udd,  251.  —23.  The  notice  must  be  served  on  plaintiff  or  his  attorney.  — 
24.  And  service  on  a  pkuntiff  whose  abode  is  unknown,  and  who  has  no  attornev,  may 
be^  affixing  the  rule  in  the  prothonotaiy's  office.    7  Taunt.  145.  —  25.  In  tneer- 
chequer  all  notices  must  be  given  and  received,  in  the  names  of  clerks  in  court ; 
but  ra  a  case  of  bail,  the  court  will,  on  an  objection  founded  upon  tbb  rule,  give 
Ibrdier  time  to  justify.  1  Price,  385. 

{k)  1.  In  K.  B.  the  exception  to  bail,  if  pt  in  in  due  time,  should  be  entered  in  the 
bul  book  at  the  judge's  chambers  by  bill,  or  in  the  filacer's  book  by  original,  within 
twenty  days  after  notice  of  bail  put  in  or  filed,  and  not  afterwards.  R.  M.  8  Ann. 
Kg.  2.  (a.)  K.  B.  R.E.  2G.  2.K.  B.  R.M.  16  Car.  2.  R.B.  I  Salk.98.  6  Mod. 
24.  2  East,  406.  R.  M.  8  Ann.  reg^  2  K.  B.  —  2.  If  it  be  not  entered  within  that 
time,  the  bul  becomes  absolute^  and  the  bail-piece  should  be  filed  by  the  defendant's 
attorney,  within  four  days  after  the  end  of  the  twenty  days.  R.  M.  16  Car.  2.  K.  B.  — 
9.  The  exception  being  entered,  notice  thereof  should  be  dven  in  writing  without  delay 
to  defendant's  attorney.  R.  M.  8  Ann.  reg.  2. Ja.)  R«  £.  2  G.  2.  R.  £.  5  O.  2. 
ffcg.  1.  7  T.  R.  26.  1  H.  BK  8a  106.  —  4.  In  C.  B.  it  is  a  rule,  that  in  all  cases  of 
occpdoo  to  bail,  such  exception  should  be  made^  either  in  the  filacer's  book,  or  in  the 
bul-pieee,if  taken  by  a  commissioner,  before  it  is  transmitted,  and  afterwards  abov^ 
in  dK  filacer's  book,  or  on  the  bail-piece.  Cas.  Pr.  C.  P.  33.  SS.  Barnes,  101.  — 
S.  Aad  notice  of  the  exception  must  also  be  ^ven  in  writing  to  the  defendant's  attor- 
siey.  Barnes,  88.  —  6.  By  the  rules  of  both  courts,  every  commissioner  is  required  to 
bave  %  book  kept  purposely  for  entering  exactly  the  names  of  the  defendant  and  his 
boil,  and  of  the  plaintiff,  as  it  is  in  the  bail-piece,  and  the  time  of  the  taking  thereof, 
and  the  name  of  turn  by  whom  sudi  bail  shall  be  trannnitted ;  and  also  in  K.  B.  the 
mame  of  the  attorney  for  the  defendant ;  and  the  phiintiff's  attornev  shall  be  at  liberty 
to  rnair  to  the  commitfioiier's  book  for  the  nam^  of  the  bail,  to  the  end  that  he  may 
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If  he  does  not  except  to,  or  does  accept  the  ball,  the  attorney  w^o 
put  It  in  shall  file  it  in  20  days  after  acceptance,  on  pain  of  40s.  By  rule 
Trin.  IS  Car.  2.  B.  R.     Vide  Rules  and  Orders  of  B.  R.  26. 

If  ({)  be  takes  exception,  the  defendant  must  (k)  justify  (/)  them  iii 

court 


inquire  of  the  sufficienc)'  of  them ;  and  if  they  are  found  intufficient,  he  may  except 
against  them,  within  twenty  days  after  the  iiaid  hail  u  tranimitcedy  and  notice  to  toe 
^aintiff  or  his  attorney  of  the  taking  thereof;  and  in  that  case  the  defendant  fAutt 
either  put  in  better  bail,  or  the  covnizors  of  such  bail  must  justi^  themselves  in  open 
court,  either  by  affidavit  taken  before  such  commissioner  that  took  the  said  bail,  or  by 
oath  made  in  court,  or  before  one  of  the  Judges  of  the  said  courts  respectively*  R.  T. 
8  W.  3.  ref.  3.  8.  4>  5.    K.  B.    R.  10  Mar.  5  W.  &  M*  s.  4,  5.  C.P. 

(t)  If  bail  above  be  not  put  in  in  due  time,  they  mutt  be  justified,  though  not  ex* 
cepted  to.    7  T.  R.  109.     7  East,  607. 

(it)  1.  Generally  speaking,  bail  are  not  in  a  condition  to  make  any  motion  to  the 
court  until  they  have  justified.  7T.R.  S96. —  9.  And  when  excepted  to,  are  con- 
sidered as  no  bail,  unless  ihey  justify.  7  EasL  580.  —3.  And  if  they  do  not  justify* 
court  will  order  their  names  to  oe  struck  out  of  the  bail-pieCe.  Say.  j£ep.  58.  1  Wifs. 
337.  —  4.  But  until  this  be  done,  they  are  liable  to  be  proceeded  against.  Say.  Rep. 
398, 9.  1  Taunt  497.  —  5.  And  if  it  be  not  done  until  after  proceedings  have  been 
had  against  them,  they  must  pay  the  costs  of  such  procediogs.  1  BIL  462.  4  Burr. 
9107.     7  East.  581. 

(/)  1.  In  K.  B.,  if  notice  of  exception  be  given  in  term  time^  the  defendant  shall 
procure  his  bail  to  justify  in  four  dajrs  exclusive  after  such  notice,  or  shall  add  other 
bail,  who  shall  justify  within  the  said  four  days;  but  if  such  excqition  be  entered  in 
vacation,  and  notice  thereof,  given  in  like  manner,  the  bail  put  in,  or  other  additional 
bail,  shalljustify  upon  the  first  day  of  the  subsequent  term.    R.  £.  5  G.  1.    Reg.  !• 
K.B.  R.T.  3  &4  G.  9.C.P.-*9.ln  C.P.  bail  shall  be  perfected  within  four  davs  after 
exception  taken,  in  default  whereof  the  plaintiff  shall  be  at  libertjf  to  proceed  upon 
the  bdl-bond.    9  H.  Bl.  5S, — 3.  And  of^  these  four  days,  the  first  is  reckoned  exdu- 
•ively,  and  the  last  inclusivelv.    9  H.  Bl.  35.    1  N.  R.  139.  —  4.  Previous  to  the  jnsti« 
fication  of  bail,  there  should  be  a  notice  setting  forth  that  the  bail  already  put  in  will^ 
on  a  certain  day,  justify  themselves  in  open  court,  or  that  one  or  more  will  be  added 
and  justify  themselves  as  good  bail  for  the  defendant  —  5.  And  if  the  bail  were  put 
in  before  a  commissioner,  that  they  will  justify  themselves  by  affidavit.— 6.  Rutin 
the  C.P.  where  bail  are  regularly  put  in  and  excepted  to,  the  defendant  need, 
not   describe  them  in  his  notice  ot  justification.      1  B.  &  P.  335.-7.  And  in 
that  court  the  want  of  a  description  of  bail  in  the  notice  of  Justification   is    waived 
by  the  plaintiff's  excepting  to  them.     1  Taunt.  17. — 8.  In  C.  B.  special  bail  are  allowed 
to  justify  themselves  m  open  court,  although  they  did  not  actually  become  bail  before 
the  time  that  notice  for  their  Justification  was  delivered  to  the  plaintiff's  attorney  or 
agent.     R.  M.  $7  G.  3.  C.  P.      I  B.  &  P.  660.     R.  M.  18  G.  3.  C.  P.      1  H.  B.  991. 
contra.  —  9.  It  is  held  that  they  may  even  justify  at  any  time  before  execution  issues^ 
though  final  judgment  have  been  signed.    9  Mars.  374.  —  lo.  Where  bail  has  been  put 
in  by  a  wrong  name,  a  misnomer  m  the  hail-piece  may  be  amended.    1  B.  &  P.  31. — 
10.  In  K.  B  ,  where  the  bail  abready  put  in  intend  to  justify,  one  day's  previous  notice 
of  justification,  or  notice  for  the  next  day,  is  deemed  sufficient,  unless  Sunday  inter^t 
vene,  and  then  notice  must  be  eiven  on  Saturdajr  for  Monday.    Tidd,  956.  —  11.  But 
where  other  bail  are  added  to  those  already  put  in,  there  must  be  two  days  previoua 
notice  of  justification,  one  inclusive  the  other  exclusive,  as  Monday  for  Wednesdays 
Ac  Ibid.    9  East,  435.  — 19.  In  C.  B.  two  days  notice  must  be  given  as  well  of  Justin* 
cation  of  orieinal,  as  of  added  bail.    Barnes,  89.  88.    9  B.  &  P.  30.  -^  13.  And  Sun- 
day is  not  reckoned  a  day  for  this  purpose.    Overton's  case,  Tidd,  956.  n.    Imp.  K.B. 
199,900.    Barnes,  303.  —  14.  If  the  time  allowed  for  justifying  expire  on  a  day  in 
term,  which  happens  to  be  Midsummer-day,  or  any  other  holiday  when  the  court  doet 
not  sit,  the  notice  should  be  for  the  day  thev  ought  to  justify,  to  prevent  anassigpnent 
of  the  bail-bond ;  and  the  bail  may  justify  tne  next  day,  as  a  matter  of  course.    Tidd^ 
S57. — 15.  Where  bail  abdVe  is  put  in,  and  exception  entered  in  vacation,  dde^Miant's 
attorney  in  K.  B.  must,  within  tour  days  after  the  exception,  give  notice  of  Jntltfica- 
tion  for  the  first  day  of  the  next  term ;  or  plaintiff  may  take  an  assignment  of  the  bail 
bond.    ^  East,  434.     1  Sel.  Pr.  164.  —  16.  But  it  is  otherwise  in  the  C.P.,  where 
noiice  of  justification  may  be  giyen  at  any  time  in  the  vacatioDi  lo  at  there  ^  two 
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«oiift{iii),  or  ebftage  diem  (it)  wkhiii  a  convenient  time  upon  notice; 
ferthe  ooort  requires  an  affidavit  of  aotice^butthereisnoaettimefiirit* 
Mo(LCa.24. 

Or, 

tdif^f  ootiee  bcfiire  the  jkst  day  of  the  nett  Urn.  Bamoi,  101%  —17.  And  in  that 
coyrt  tiro  days  aetice  of  Inil  if  not  jnoquirad  on  m  attachment,  but  reasonable  notice 
11  mScieBC.  s  JUk.  Il  la  <—  is.  So  where  hail  were  put  in  in  time^  but  did  notcome 
to  jnatfy  pmrmant  te  notiee^  and  defindant'i  attorney  gave  a  new  notice  for  the  nett 
diy»  C  P.  cave  the  bail  leave  to  justify  in  pavment  of  costs  of  the  first  attendsoicew 
M.  ComriflE  V.  Fottl^,  TEdd,  957.    Imp.  C.  P.  987.    Tidd,  aSd.  957. 

(si)  The  jastification  of  bail  is  either  in  person  or  bj  affidavit. -*•  s.  Where  the  bail 
■epntinhefiM»A  iii4ge  in  town,  whether  by  bill  or  origioal,  they  oiust  personally 
qipear  in  oovrt,  or  by  consoit,  before  a  judge  at  bis  chambers.  6  Moa.  94.  R.  £.  sG.Sm 
Rg.  1  0»)  K.  B.  '^B.  And  in  order  to  jurti^  themselves,  must  swear  that  th^  are 
beuiclLeepcrs  or  freehelden  and  respectively  worth  double  the  sum  sworn  to^  or 
WOOL  bqrond  that  ram,  if  it  exceed  looo/.  after  all  their  debts  are  paid,  or  over  and 
ahosre all  debts  or  deaaaads  doe  from  them  to  any  person  or  persons  whatsoever;  1^ 
not  being  aufficient  lor  bail  to  swear  they  are  worth  a  certain  sum  exclusive  of  th«r 
ddte.    4Taunt  704.-*4.  Bui  put  in  before  a  commissioner  must  justifjf  themsdves  in 
thesaaae  manner,  where  they  live  in  London  or  Westminster,  or  imhin  ten^ilea 
ihofeof.    fit.  4  &  5  W.  &  M.  c  4.  s.  9.  — >  5.  But  where  they  live  at  a  greater  distance^ 
they  may  be  justified  without  their  personal  attendance  by  affidavit  duly  tidien  before 
the  eoanaiflsioaer  of  their  being  housekeepers,  &c.    Id.  j.  9.    R.  T.  a  W.  g.  regi  % 
a  &    R.  £.  5  G.  9.  reg.  1  (b) X  B.~6.  Thil  affidavit  b  usually  annexed  to  the 
bail-pieoe,  and  a  copy  of  it  delivered  to  the  phuntifTs  attorney  at  the  time  of 
piJM  him  notice  of  the  bail-pieoe  beiii^  filed;  after  which,  if  an  exception  be  enterei^ 
which  aeldom  happens,  the  affidavit  must  be  produced  and  read  in  cour^  as  ajustificar 
liaaapoa  notice  mven  thereof  and  an  affidavit  of  the  service  of  such  notice.  Tidd,  967. 
*-  7.  In  the  king's  bench  where  the  same  persons  are  bail  in  more  actions  than  one,  it 
%saficieat  for  them  to  swear  that  they  are  worth  double  the  amount  of  the  sum  swqra 
to  in  that  action.    Ibid.  — 8.  But  iu  the  common  pleas,  the  affidavit  ought  to  state 
that  thnr  are  worth  double  the  amount  of  the  debts  in  all  the  actions  wnerein  they 
oAr  to  Moome  hoik    5  B.&  P,  S9. — 9.  When  the  bail  are  to  be  justified  in  court,  an 
aliilaiil  must  be  made  of  .the  service  of  notice  of  justification,  and  delivered  to  counsd 
in  the  king^a  bench*  or  a  serjeant  in  common  pleas,  with  instructions  for  liim  to  move 
to  justify  them.    Ildd,  967.  — 10.  And  the  judge's  clerk  attending  with  the  bail^iece 
or  the  wacer  with  his  bail4x>ok,  they  are  allowM  to  justify  as  a  matter  of  coune,  un- 
ie»  thnr  are  opposed  by  counsel  wvd  voce,  or,  if  taken  More  a  commissioner,  upon 
CRMS  afiidavitsi.    Ibid.  —  1 1 «  For  the  purpose  of  taking  the  justification  of  bul,  dec.  one 
ofthejudie^s  of  cthe  court  of  king's  bench  sits  during  term-time,  every  morning  at 
hall^past  moe  o'clock,nnd  no  bail  is  permitted  to  justifV  after  ten  o'dook.  R.T.35  U.  2L 
BL  Bb  — 19.  And  in  the  C.  P.  it  is  a  rule  that  bail  sfiall  justify  at  the  ntting  of  the 
coatt  asily^  and  at  no  other  tim^  excqiting  the  last  day  of  term,  when  baU,  who  may 
Inve  been  pfevented  from  attending  at  the  sitting  of  the  court,  shall  be  permitted  u> 
jaitify  at  tnejising  of  the  court.    R.  M.  51  G.3.    3  Taunt  569.— 13.  If  bail  justify 
m  tlwt  court,  without  the  observation  of  counsel  instructed  to  oppose  them,  the  court 
will  not  require  them  to  come  up  again  and  justify  de  nooo,    4  Taunt.  666.  —  1 4.  The 
mammon  grounds  of  opposing  bail  are,  first,  that  there  is  some  defect  in  the  form,  or 
inegnlarity  in  the  service^  of  the  notice  of  bail  or  justification ;  secondly,  that  the  pec* 
aeas^oftied  are  iiot.penonaUf  qualified,  or  allowed  to  be  bail;  and,  thirdly,  on  ao- 
caaat  of  their   insamMncy  in  point  of  property.    Tidd,  968.  — 15.  In  the  com* 
noa  picas,  it  ia  a  rule^that  a  fidse  addition  to  tne  name  of  the  bail,shall  be  considered 
as  a  i^Doad  of  flection.    9  Taunt.  173. — 16.  And  boil  by  affidavit  were  rejected  in 
that  coort,  on  ike  ground  that  one  of  them  was  described  in  the  notice  of  justification 
as  Ai^B.  geoemUy ;  but  in  the  affidavit  of  justification,  as  A.  B.  the  younger.    1  Mari. 
sae.— 17.  And  the  chief  qualification  in  both  courts  is,  that  they  should  be  hous^ 
or  fioeeholdanB;  but  if  they  are  housekeepers,  the  rent  of  their  houses  is  ioK 
^  thoii^  it  he  under  10/. ;  nor  is  it  aeeessary  that  tliey  should  have  been  as- 
to  the  poor'j  late.  — -  LB.  In  renect  of  property,  the  principal  ground  of  op-' 
JmhI  is,  that  they  are  not  worth  double  the  amount  of  the  sum  sworn  to» 
thoasnadponads  b^ond  that  sum,  if  it  exceed  looo^  after  payment  .of  aft 
ar  debts.  —  la.  Upon  this  ground,  bankrupts  may  be  olnected  to,  ,who  have  ,not 
~  '  sd  their  cectificates;  or  such  as  have  .been  twice  Daakropts,  aad  not  paid 
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Or,  by  consent,  the  defendant  may  justify  them  at  a  judge's  cfaamber* 
Mod.  Ca.  24. 


1 5s.  in  the  pound.  Mountain  y.  Wilkins,  Tidd,  268.  —  SO.  And  bail  have  been  re- 
jected, who  did  not  know  the  defendant  Tidd,  S68.  — ^^81.  Or  had  been  bail  before^ 
but  did  not  know  in  how  many  actions,  or  for  what  sums.  Lofit.  78.  1941  — 
S8.  But  it  seems  that  the  circumstance  of  not  knowing  the  defendant,  being  only 
a  mark  of  suspicion,  may  be  explained  away.  Tidd,  868. —  83.  And  a  person  was 
admitted  to  be  bail,  in  remct  of  mortgage  money  secured  on  an  estate  in  Ir^ 
]and.  Ibid.  —  84.  Where  the  bail  had  assumed  feigned  names,  the  court  of  com- 
mon pleas  ordered  them  and  the  attorney  to  be  set  on  the  pilloiy.  1  Str.  384.  — • 
25.  And  "  if  any  jpcnon  shall  acknowledge  or  procure  to  be  acknowledged  any 
recognizance  or  bail  in  the  name  of  another  person,  not  privy  or  consenting  to  the 
tame;  or,  before  a  commissioner  shall  represent  or  personate  another  person,  whereby 
he  may  be  liable  to  the  payment  of  any  debt  or  damages,  he  shall  on  conviction,  suffer 
death  as  a  felon,  without  benefit  of  clergy."    81  Jac.  1.  c.  86.    4  &  5  W.  &  M.  c.  4. 

—  86.  But  the  courts  will  not  vacate  the  proceedings  against  the  party  personated* 
until  the  offender  be  convicted.  T.Jon.  64.  l  VenL  501.  3Keb.694.  Ld.  Rd.  445. 
•»  87.  Nor  can  a  conviction  take  place  until  the  bail-piece  be  filed.  8  Sid.  90.  »- 
88.  Bail  may  be  asked  whether  they  have  not  been  in  the  pilloiy  for  perjury.  4  T.  FL  440. 

—  89.  And  where  a  man  who  had  offered  himself  as  bail  confessed,  on  being  examined 
by  the  court,  that  he  had  forsworn  himself,  he  was  presentljr  adjudged  to  be  committed 
to  prison,  and  to  stand  upon  the  pillory  with  a  paper  mentiomng  the  cause,  viz.  **  for 
false  bail,"  and  to  be  brought  into  the  court  of  K.  B.  C.  P.  and  exchequer;, and  this  upon 
liis  confession  was  recorded  in  court  without  other  proceedings  against  ciim.  Cro.  Car.  146* 
-»  30.  But  if  bail  have  sworn  to  a  false  account  of  their  property  without  the  privity  of 
the  defendant  or  his  attorney,  the  plaintiff*  has  no  other  remedy  than  by  indictment  for, 
perjur}'.  5  Taunt.  776.  —  31.  Where  the  bail  do  not  attend,  or  are  not  permitted  to 
justify  on  account  of  a  defect  in  the  notice  of  bail  or  justification,  the  courts,  as  a  fiivour, 
will  in  general  allow  them  further  time  to  iustify.  Lofft.  78.  187.  Tidd,  869.  et  vide 
1  B.  &  P.  660. — 38.  Unless  it  be  on  a  haoeas  corpus  or  writ  of  error,  in  which  case, 
on  account  of  the  delay,  this  indulgence  is  not  granted.  Tidd,  869.  —  33.  And  where 
bail  were  put  in  in  time,  but  did  not  come  to  justify  pursuant  to  notice,  and  the  de- 
fendant's attorney  gave  a  new  notice  for  the  next  day,  the  bail  were  permitted  to 
justify  on  payment  of  the  costs  of  the  first  attendance,  M*Cormick  v.  Foulg^,  Tidd,  869. 
Imp.  C.  P-  1B5.  —  34.  But  where  bail  are  refected  on  account  of  some  personal  in-  . 
sufficiency,  the  courts  will  seldom  allow  further  time  to  add  and  justify  others* 
Tidd,  870. — 35.  In  the  king's  bench,  when  a  motion  is  made  for  further  time  to  justify 
bail,  it  must  be  supported  bj^  an  affidavit  of  the  special  facts  alleged  in  excuse  of  the 
bail  not  attending  at  the  time  mentioned  in  the  notice  of  justification;  or  in  case 
further  time  be  given,  upon  suggestion  of  counsel,  then  the  bail  shall  not  be  permitted 
afterwards  to  justify,  unless  at  the  ^ven  time  such  an  affidavit  be  produced  as  before 
described.  Ibid.  —  56,  It  is  a  rule  in  that  court  that  where  there  have  been  three 
notices  and  two  changes  of  bail,  they  shall  not  be  allowed  to  justify,  until  the  plaintiff 

''Las  been  paid  his  costs.  Tidd,  870.  *-  37.  And  in  the  common  pleas,  bail  were  not 
permitted  to  justify  till  the  costs  of  a  former  opposition  were  paid  to  the  plaintifl^  though 
the  defendant  was  in  custody.  1  Taunt.  57.  —  38.  If  the  bail  do  not  justify  at  the  time* 
appointed,  and  no  further  time  be  given,  they  are  said  to  be  out  of  court.  1  Cromp.. 66. 
7  Mod.  50. — 39.  Though  bail  who  had  b^n  rejected,  are  sdll  competent  to  render 
the  defendant  in  the  king's  bench,  so  long  as  thev  remain  on  the  bail-piece.  Tidd,  870. 

—  40.  Though  it  is  otlierwise  in  the  common  pleas.  Ibid.  —  41.  M^en  the  bail  are 
allowed,  a  rule  or  order  of  allowance  should  be  drawn  up,  with  the  cleric  of  the  rules 
in  the  king's  bench,  or  secondaries  in  the  common  pleas,  and  a  copy  of  it  served  on 
the  plaintm's  attorney,  even  though  he  has  opposed  their  justification.  4  T.  R«  493. 
9B.&P.341.  3  M.&S.H5.— 48.  Aflter  which,  the  ball-piece  in  the  kind's  bench 
should  be  obtained  from  the  judge's  chambers,  and  filed  with  the  masters.    Tidd,  870. 

—  43.  This  should  r^larly  be  done  the  same  term  in  which  thejr  were  allowed. 
R.  H.  1650.  reg.  3.  K.  B.—  44.  And  in  filing  the  bail  in  that  court,  it  should  be  ob» 
terved,  that  every  bail  taken  on  or  before  the  continuance  day  is  a  bul,  and  to  be  filed 
in  the  preceding  term,  and  every  hail  taken  after  the  continuance  day  is  a  bail,  and  te 
be  filed  of  the  subsequent  term ;  but  where  new  bail  are  added  to  other  bail  taken  oa 
or  before  the  continuance  day,  the  new  bail  shall  be  taken  and  filed  as  of  that  tenn  ia 
which  the  first  bail  was  put  in.  R.  £.  5  G.  8.  r^.  1.  (b)K.  B.  Vide  1  Salk.  loa  — 
4«.  If  bad  hat  been  improperly  allowed,  the  court  will-set  aside  the  rule  of  allowanoeb 

.     .  Tidit 


What  baU  shaB  he  sugldenf.  S? 

Sb  in  vaiiatioii  for  necessity ;  but  then  be  ought  afterwards  to  justify 
f^  in  court  the  next  term.     Mod.  Ca.  24.  {o)  , 

'  So  in  error,  the  defendant  ought  to  except,  and  give  notice  thereof 
m 20 days;  and  the  exception  shall  be  entered  with  the  clerk  of  the* 
errors.    Mod.  Ca.  2S0. 
And  be  shall  also  serve  a  rule  before  execution.    Mod.  Ca.  230. 


Tidd,  871.  —  46.  Hie  bail-piece  bong  filed  in  the  king^s  bench,  or  bail  perfected  m. 
tbe  common  pleat,  an  entry  should  be  made  of  the  recognizance  on  a  roll  called  the 
rBpognixance'roll,  which  should  be  docketed  and  carri«l  into  the  treasury  chamber. 
Ibid. ---47.  And  this  should  regularly  be  done  before  any  proceedings  are  had  against 
tetail,  or  at  least  before  the?  are  called  upoh  to  plead.  Ibid.  —  48.  For  otherwise 
Acy  may  ]^ead  mU  Ud  record^  and  if  the  recognizance-roll  be  not  carried  in  till  after* 
varas,  it  seems  that  they  may  withdraw  their  plea,  and  the  plaintiff  must  pay  the  costs 
of  tt^  Ibid.  — 49.  In  the  fc.  B.  the  recognizance  of  bail  by  bill  is  entered  by  the 
jhindfTs  attorney  after  the  declaration,  with  a  memorandum  of  the  term  it  is  of.  Ibid. 
^SO,  But  by  original  it  is  entered  by  the  filacer  after  a  recital  of  the  process.  Ibid. 
—51.  And  if  in  a  joint  action  agunst  two  defendants,  the  recognizance  of  bail  be 
entered  by  mistake  m  an  action  against  one  only,  and  the  plaintiff  after  two  writs  of 
9an  facias  against  the  bail,  and  mkii  returned  to  them,  sign  judgment  {i^nst  the  boil, 
sod  take  out  execution,  the  court  will  set  aside  the  judgment  and  execution  for  irregu- 
laritT.  1  M.  &  S.  199.  —  52.  In  the  common  pleas,  the  filacer  enters  the  recognizance 
on  the  roll,  and  dockets  it.  Tidd,  S7l.  —  S3,  And  where  the  plaintiff  was  called  by  a 
iHnng  name  in  the  recognizance-roll,  that  court  would  not  rectify  the  mistake,  but 
gave  judgment  for  the  defendants  on  an  issue  of  nul  Uel  record.  3  Taunt.  26-5.  •— 
S4,  So  they  would  not  amend  a  clerical  error  in  the  spelling  of  the  plahitiff's  name  in 
the  recognizance,  without  the  consent  of  tbe  bail.  5  Taunt.  814,  —  55,  But  in  idre 
jMoat  against  bail  in  that  court,  if  there  be  a  failure  of  record  through  a  misprision 
of  the  officer,  the  court  will  permit  the  entry  of  the  recognizance  to  be  amended. 
1  Taont.  221.  et  vide  Ca.  Pr.  C.P.  74,75.  Barnes,  59.  Id.  415.  S^  vide  1  B.  &  P.  481. 
—56.  And  in  a  subsequent  case,  the  entry  was  amended  at  the  instance  of  the  bail, 
where  the  phiintiff's  name  had  been  mistated.  4  Taunt.  875.  Tidd,  266  —  272. 
•  in)  Where  the  bail  already  put  in  do  not  mean  to  justify,  others  should  be  added^ 
before  a  judge,  on  the  bail-pieoc  by  bill,  or  in  the  filacer's  book  by  ori^nal,  in  K.  B.» 
ar  In  C.  P.,  with  the  filacer  or  his'Clerk,  within  the  time  allowed  for  their  justification; 
and  if  there  be  not  time  enough,  defendant's  attorney  may  take  out  a  summons,  and 
obtain  an  order  for  further  time.     1  Cromp.  64,  5.  8S.  &c.    Tidd,  254. 

(o)  1.  But  a  doubt  having  arisen  whether  a  prisoner  could  be  bailed  in  vacation, 
it  was  enacted  by  the  statute  43  Geo.  3.  c.  46.  s.  6.  that  **  if  any  defendant  shall  be 
totm,  detained  or  chaiged  in  custody,  at  the  suit  of  any  person  or  persons,  upon  mesne  - 
process  issuii^  out  of  any  of  his  majesty's  courts  of  record  at  Westminster  or  Dublin, 
and  shall  be  imprisoned  or  detained  thereon  after  the  return  of  such  process,  it  shall 
«id  may  be  lawful  for  such  defendant,  in  vacation  time  only,  and  upon  due  notice 
thereof  given  to  the  attorney  for  the  plaintiff  or  plaintiff  in  such  process  to  put  in  • 
and  jostify  bail;  the  letter  of  the  statute  includes  the  power  of  putting  in  ball  before 
a  eommission,  as  given  by  the  stat.  4  W.  &  M.  ante  245;  and  see  observations  in  Tidd, 
infra,  before  any  one  of  the  justices  or  barons  of  the  court  out  of  which  such  process 
thall  have  issued;  who  may,  if  he  shall  think  fit,  thereupon  order  a  rule  to  issue  for  the  ^ 
allowance  of  such  bail,  and  may  further  order  such  defendant  to  be  discharged  out  of  • 
custody,  by  writ  of  tupertedeat  or^herwise,  according  to  the  practice  of  such  court, 
in  like  manner  as  the  same  is  and  may  be  done  by  an  order  ot  court  in  term  time.** 
-»2.  To  discharge  a  defendant  out  of  custody  on  diis  statute,  bail  above  roust  be  put 
in  before  a  judge,  and  notice  thereof  given  to  the  plaintiff's  attorney  in  the  usual  way  ; 
after  which  another  notice  should  be  giveii,  that  the  bail  will  justify  themselves  on  a 
certain  day  at  a  judge's  chambers,  and  an  affidavit  made  of  the  service  of  such  notice;  . 
and  when  tbe  baol  have  justified,  the  judge  will  order  a  rule  to  be  drawn  up  for  their 
allowance,  and  for  the  discharge  of  the  defendant  if  in  custody  of  the  marsnal,  or  for 
a  writ  of  supersedeas  to  issue  if  in  custody  of  the  sheriff  or  warden  of  the  Fleet 
priiOD;  and  tberepuon  a  rule  being  drawn  up  by  the  clerk  of  the  rules  in  the  K.  B.,  or 
secondaries  in  the  C.  P.,  and  a  writ  of  tupertedeat  issued  when  necessary,  and  delivered, 
to  the  sheriff  or  wardeoi  the  defendsnt  will  be  discharged  out  of  custody.    Tidd.  279.. 
Tidd,  872, 277. 

D  d  (K.  5.)  Reoiea 


^  BAIL. 

(K  5.)  Remedy  for  insufficient  baiL 

By  the  st.  S3  H.  6.  10.  if  the  sheriff  returns  a  eepi  corpus^  or  reddi* 
da  sej  he  shall  have  his  prisoner  at  the  return  day,  as  beiore  the  act. 

And  if  he  has  not,  the  sheriff  shall  beameropd  by  the  court,  upon  a 
rule  girm  to  bring  in  the  body.    Compl.  Att.  SI  1.     1  Sal.  99. 

The  first  amerciament  shall  be  405.,  and  if  he  has  not  the  body  then> 
the  plaintiff  shall  haveiin  habea»  eorpm*    Compu  Att.  311. 

If  he  does  not  return  the  habeas  corpus^  he  shall  be  amerced.  Comp, 
Att  SU. 

If  he  returns  languidus  in  personA^  the  plaintiff  shall  have  a  duces 
ieaim  licet  languidus.     Comp.  Att.  311. 

If  he  still  makes  default,  the  amerciaments  shall  be  encreased,  and 
repeated  Mies  quoiieSf  and  shall  be  estreated  into  the  crown-office,  and 
80  into  the  exchequer,    Comp.  Att.  811. 

If  there  be  an  exception  to  the  bail,  and  they  he  not  justified,  there 
ahall  be  an  amerciament  against  thesherif!^  notwithstanding  the  bail. 

Though  the  bail  to  the  sheriff  be  oflered  to  die  court.  Per  Holt, 
Mod.    Ca.  122.Cp) 

But 

«|"HWI|-  m     '  I  ■.     ■      ■»  II     I     ■  ■!  I       ■«   I      ■      I     ■■— ^i^— ■  I     !■   I      ■        I       ■   -      —ll.l  I  II  III  »■■» 

(p\  1.  If  there  be  no  bail-bond,  or  the  plaintifrbe  dissatiBfied  with  the  bail  taken  by 
tile  snerifisy  it  is  usual  to  rule  him  to  return  the  writ.  Gilb.  C.  P.  81.  R.  M.  6.  G.  2.  (a}« 
$  Saund.  61.  &  n.  — 9.  And  as  in  K.  B.  if  the  sheriff's  bail  become  bail  above,  the 
plaintiff  cannot  except  to  them,  after  he  has  taken  an  assignment  of  the  bail-bond  (though 
It  is  otherwise  in  toe  C.  P.)  if  the  plaintiff  in  that  court  be  dissatisfied  with  the  bail 
taken  bv  the  «herifi^  heean  only  proceed  by  ruling  him  to  return  the  writ  and  bring  in 
thebo^.    Tidd,  995. — 9.  But  a  rule  to  return  the  writ  cannot  be  had,  aftor  the 
plaintiff  has  taken  an  assignment  of  the  bail-bond,  if  valid ;  for  by  taking  such  assign- 
ment he  discharges  the  sheriff.  Gilb.  C«  P.  Si.  1  Salk.  99.  3  B.  &  P.  564.  -^  4.  Though 
If  the  bail-bond  be  void  it  is  otherwise.     1  Wils.  233.    Williams  v.  Jacques,  Tidd,  296. 
-^  5.  So  it  has  been  holden,  that  if  the  sheriff  appoint  a  special  bailiff  to  arrest  the  de- 
fendant, at  the  request  of  the  plaintiff  or  his  agent,  he  cannot  be  ruled  to  return  the 
'writ.    9  Blk.  952.  4  T,  R<  119.  — 6.  But  he  is  notwithstanding  responsible  for  the 
aafe  custody  of  the  deJfendant  after  the  arrest  made.    8  T.  R.  505.;  ct  vide.  2  £sp« 
<591. — 7.  The  rule  to  return  the  writ  is  a  side  bar  or  treasufy  rule,  which  expires  la 
four  days  after  service  in  London  or  Middlesex,  and  in  six  days  in  any  other  cit;^  or 
county.    R.  T.  6  G.  3.  K.  B.  3  Burr.  I9au    R.  M.  6  G.  s.  K.  B.— 8.  In  K.  B.  it  is 
obtuned  from  the  clerk  of  the  rules;  and  usually  taken  out  on  the  return  day  of  the 
writ  by  bill,  or  mtarlo  diepoii,  by  original,  in  older  that  it  may  keep  pace  with  the  time 
to  put  in  bail ;  but  it  cannot  regularly  be  taken  out  before,  though  dated  on  the  retnra 
di^,  or  quarto  die  post,  by  original.    1  T.  R.  SS2.    2  £ast»  242.    Tidd,  296*'— 9.  la 
the  C.  P.  the  sheriff  had  formerly  in  all  cases  six  days  after  service  of  the  rule  to  re.- 
torn  the  writ    R.  H.  8  G.  1.  C.  P.  •-«  10.  But  the  time  for  returning  it  in  town  cause* 
xvas  afterwards  reduced  to  four  days,  so  that  now  it  is  the  same  in  both  courts.    R.  H. 
tr  G.  3.  C.  P.    Barnes,  494.-*  11.  The  rule  to  return  the  writ  is  obtained  from  the 
secondaries  in  the  C.  P.,  and  usually  ttdten^ut  on  the  first  dav  of  term,  where  the 
process  is  returnable  on  the  first  return ;  or  if  returnable  on  the  second  or  any  sub- 
sequent return,  it  may  be  taken  out  on  the  return  dgy  of  the  process,  being  the  periods 
from  which  the  time  for  piitti^  in  bail  is  reckoned. '  Tidd,  297.  — 12.  But  by  20  G.  $• 
t.  37.  s.  2.  uo  sherijT  shall  he  liable  to  be  called  upon  to  make  a  return  of  any  writ  or 
process,  unless  he  be  required  so  to  do  within  six  months  after  the  expiration  of  hk 
office.  -*  1 3.  Upon  which  statute  it  has  been  holden,  in  caaaof  sherifis,  that  the  months 
are  hmar  months;  that  the  day  of  die  sheriff's  quitting  his  office  is  to  be  reckoned  as 
one;  and  that  the  sheriff  cannot  be  ruled  to  return  the  writ  after  the  expiration  of 
six  months,  though  requested  before.    Dou{^.  463.    2  Saund.  47.  m.    2  T.  R.  1.— 
14.  The  rule  to  return  the  writ  bein^  intended  to  bring  the  sheriff  into  contempt^ 
most  be  personally  served  updn  the  sheriff  himself,  or  his  under-sheriff.  Ca.  Pr.  C  P.  1 93. 
Pr.  Reg.  381.  — 15.  Except  in  London,  Middlesex,  and  Surrey,  where  service  on  the 
deputy  secondary  of  the  compters^  •hWiff's  deputy^  or  under  sheriff's  ogtat  ia  t9WP» 


miat  haa:shuU  be  sufficient:  89^ 

is  deoMJ  sofficient:    DoiisL  4Sa    s  T.  R.  551..— p  16.  In  K. B.'  where  the  nil^  ex— 
pira  la  ficafioi^  the  ihenf  yieed  not  return  It  till  the  first  day  of  .the  ensuing  term, 
and  lu»  the  whole  of  that  day  to  file  his  return.    5  East,  386.    1  Smith,  487.  -— 
J  7.  But  in  the  C.  P.  where  a  rule  to  return  a  writ  expires  in  vacation,  the  sheriiT  must 
fiit  it  at  the  return,  and  cannot  wait  .till  the  ensuing  terra,  the  C.P.  office  being  opea< 
daring  the  Tacation.     1  Taunt.  647.    1  Idiurs.  ^70^ — 18^  The  sherifi  beio^  rtQed  to 
retuni  the  writ,  dther  does  or  does  not  retumit. — 19.  And  where  the  writ  is  executed^ 
by  the  old  sheriff  while  in  office^  he  oucht  to  make  his  return  to  the  same,  and  hand 
such  writ  and  return  over  to  the  new.  sheriff  who  comes  into  office  before  the  retuni . 
day;  and  such  uew  sheriff  will  return  the  writ,  with  the  old  sherili'*s  return  thereon. 
—  20.  And  if  the  old  sherifl^  after  arresting  a  defendant,  sofier  him  to  escape,  and  go 
put  of  office  before  the  return  day,  he  is  answerable  for  the  escape.    4  East,  604. — 
SI.  If  there  be  no  return  it  is  a  contempt,  for  which  the  courts,  on  a  proper  affidavit, 
will  grant  an  attachment.    R.  M.  6  G.  2.  K.B^ — 21.  And  this  is  the  constant  mode 
of  proceecting  against  the  late  sheriff  as  well  as  the  present  one.    DougU  464.  — 
ft.  Bat  where  the  sbenfl^  on  being  ruled.to  return  a  writ,  gave  notice  to  the  plaintiff 
that  the  writ  was  lost,  and  that  toe  defendant  was  in  custody;  held  that  the  plaintiff 
should  have  proceeded  as  if  the  sheriff  hadc.retumed.  cvpt  corpus,  and  the  court  of 
C.  P.  set  aside  an  attachment  bsued  against  the  sheriff  for  not  returning  the  writ. 
1  Marsh.  289.  —  2.5.  The  writ  should  regularly  be  returned  by  the*  sheriff-  on  the  day 
on  which  the  rule  for  returning  it  expires;  and < in  default  thereof,  the  plaintiff  may 
more  for  an  attachment  on  tne  next  day..    R.  MiT  32  G.>  5.  K.  fi;    4T.  R.  496.^- 
si  Or  in  the  K.  B.,  if  the  rule  expires  on  the  last  day  of  term*  he  may  move  for  an 
attKhment  at  the  rising  of  the  court  on  that  day..    1 1  East,  591.  —  25.  And  the  rule 
for  the  attachment  is  regular,  though  the  sheriff  make  his  return  on  a  subsequent  day 
ia  vacation,  before  he  u  actually  served  with  the  rule.  Ibid.  —  26.  In  order  to  ascertain 
the  time  of  making  the  return  in  the  K.  B.  the  cuttat  breviumA%  required  to  indorae 
00  every  writ,  on  what  dav,  and  at  what  hour  the  same  was  filed. .  IL  T.  50  G.  a.  K.  B» . 
3  T.  R.  787.-27.  The  sheriffi  return  to  a  eapku  ad  respondendum  is  either  that  the 
defieodant  is  not  found  in  his  bailiwick,  or  that  he  has  taken  him;  and  in  the  latter 
caie  it  is  either  that  he  has  him  ready,  or  in  custody,  to  answer,  the  plaintifl^  or  by  way 
of  excuse,  that  he  is  sick  or  dead,  or  that  he  has  escaped,  or  been  rescued,  or  that  ihm 
sheriff  has  discharged  him  or  delivered  him  over  to  another  custody  by  direction  of  ' 
the  plaintifl^  or  by  order  of  the  court,  or  that  he  has  been  discharaed  from  the  arrest 
under  st  45  G.  3.  c.  46.  s.  2.  on  depositing  in  the  sheriff's  hands  uie  sum  indorsed  oa . 
the  writ,  with  ten  pounds  in  addition,  to  answer  costs,  &c.    Tidd^  j899. ! —  28.  Jf.the 
sheriff  return  non  est  inventuSf  where  he  has  or  might  have  taken  the  defendant,  he  is  . 
liable  to  an  action  for  a  false  return.    2  Esp.  475.  —  29.  And  if  he  return  eepi  corpus 
H  paralum  kabeOy  where  he  has  taken  the  defendant  and  let  him  go  at  large  without 
bail,  he  is  liable  to  an  action,  if  the  defendant  be  not  in  custody,  or  bail  above  be  not . 
pot  in  and  perfected  at  the  return  of  the  writ.   Gilb.  C.  P.  22.  Nov,  59. .  1  Mod.  228. 
3  Mod.  178. — 30.  But  where  the  sheriff  has  taken  bail,  he  is  not  liable  to  an  action  >. 
upon  the  return  of  eepi  corpus  et  parcUum  habeo,    .Cro.  £liz.  624.  806.  852/    Noy,  59. . 
1  Sd.  22. 459.     1  Vent  55, 85.     2  Sauud.  60.  154.     1  Mod.  55.  57.  227.     2  Mod.  85. 
177.  5Salk.514,315.  — -51.  If  the  defendant  reside  within  a  libertjr,  the  bailiff  of  ' 
which  has  the  execution  and  return  of  writs,  it  is  usual  for  the  sheriff  to  return,  that.-, 
be  has  made  his  mandate  to  the  bailiff  of  the  liberty,  who  has  given  him  no  answer, . 
or  has  returned  that  the  defendant  is  not  found  in  his  bailiwick,  or  that  he  has  taken . 
the  defendant  and  has  him  ready.    Off  Bre.  216.    Ret.  Bre.  168,  9.  -—32.  In  the  first 
case  the  plaintiff  is  entitled  to  a  non  omiltas  by  the  st.  Westm.  2;  c.  39*    Gilb.  C.  P.  26. 
.1  Barnard  K.  B.  282.    9  East,  550.  —  33.  In  the  second,  if  the  return  be  false,  the 
boififf  b  liable  to  an  action;  the  sh^ff  not  being  answerable  at  conunon  law,  for  the 
false  return  of  the  bailiff     Gilb.  C.  P.  50. — 54.  In  the  last  case»  the  ancient  mode  of 
proceeding  was  hy, distringas,    Gilb.  C.P.  51.     Brownl.  Brev.  Jud.  35.  —  35.  But  it 
seeois  the  pUuntiff  may  now  be  called  upon  by  rule  to  bring  in  the  body.    2  T..R.  5.  — 
36.  If  the  bailiff  make  an  insufficient  return^  he  is  liable  to  be  amerced  for  it,  and  not 
the  sheri£(  by  st.  27  H,  8,  c.  24  Gilb.  C.  P.  30. — 37.  Upon  the  sheriff's  return  of  eepi. 
cvpHs  etparatum  habeo^  if  bail  above  be  not  duly  put  in,  or  if  put  in  and  excepted  to, 
th^  do  not  justify  in  due  time,  the  plaintiff  has  bis  election,  either  to  take  an  assign- 
nest  of  the  bail*bond,  or  to  proceed  against  the  sheriff  bv  ruling  him  to  bring  in  tiie 
body.    Gilb.  C.  P.  SO.  —  58.  And  if  there  be  no  baiUbond,  or  the,  plaintiff  be  dissatis- 
fied with  the  ball  taken  by  the  sheriff,  it  is  usual  and  necessary  in  the  kind's  bench  for 
the  niaiatiff  to  rule  him  to  bring  in  the  body.    2  Saund.  61.  e.  —  39.  Tbis  is  a  four  or 
ox  oag  rule,  and  should  be  served  in  like  manner  as  the  rule  to  return  the  writ.    R.  M. 
,6  0^2.    R.  T.  6  G.  3.    3  Burr.  1921.     R.  H.  7  G.  3.  C.  P.  —  40.  In  the  K.  B.  it  is 
from  the  clerk  of  the  rules ;  but  in  the  C.  F.  it  is  ^y^n  \>y  the  filacer  who 
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iuued  the  procatc  oo  a  note  or  extract  of  the  writ  and  return  from  the  eiulot  hrmitrnfr 
nfter  which  the  rule  ii  drawn  up  by  the  (econdaries  and  lerved.  R.  T.  9  W.  &  M. 
reg.  l.C.P.  lnip.-C.P.905.  sio.  sil.  —  41.  And  t&erethouldbe  no  delay  io  pving 
the  rule.  T  T.K.452.  etvide3B.&  P.  151.  <.l  East, 467.  — 42.  The  intent  of  thi« 
rule  where  the  defendant  is  not  in  custody,  ii  to  compel  the  sheriff  to  put  in  and  per- 
fect bail  above.  R.  M.  G  G.  a.  (n)  K.  B.  1  Wils.  SG3.  1  H.  Bl.  £33, 234.  —  -13.  And 
it  cannot  in  general  be  taken  out  until  the  time  for  putting  in  bail  hoa  expired. 
£T.R.479.  g£Bst^S25.  Spieer V. Linnel, Tidd.SOI.  Imp.C.P.SIS.  SH.a276. 
1  Price,  5. 103. —  44.  In  K.B.  where  the  rule  to  return  the  writ  is  given  on  the  return 
day,  a  rule  to  bring  in  the  body,  dated  on  the  day  of  the  return  by  the  iherifT  of  txpi 
_corpui,  thoi)gh  issuing  afterwards  in  the  vacation,  is  irregular.  2  East,  S4 1.  —  45.  But 
where  the  writ  in  a  country  cause  was  returnable  on  the  first  of  June,  end  the 
•hens' was  niled  to  return  it  on  the  second,  and  on  the  aghth  he  returned  cepi  corput, 
upon  which  the  plaintiff  on  the  same  day  served  him  with  a  raie  to  bring  in  the  body, 
and  on  the  fifteenib  obtained  an  attachment,  the  comi;  helJ  the  proceedings  cellar; 
Although  it  was  objected  that  the  pberiffhad  all  the  eighth  to  return  the  writ,  and  con- 
•equently  tbttt  the  rule  to  bring  in  the'body  should  not  have  been  served  till  the  ninth ; 
for  in  t^s  case, the  time  for  putting  in  baitbadeTnired.beforetbeseTriceof  therule  to 
■  bringin  the  body.  Parkerv.Wali,Tidd,30I.  Goodwin  v. Montague,  Ibid.— 46.  Agree- 
ably to  which  it  is  now  settled,  that  in  all  cases  where  the  timefor  putting  in  bail  baa  ex- 
pired, the  sheriff  may  be  ruled  to  bringin  the  body  on  the  same  day  that  be  returns  lypt 
corjnu.  Reitv.  Sheriff  of  Middlesej,  Tidd,  3i».  — 47.  In  the  C.  P.  whwc  a  rute  to 
bring  in  the  body  expirea  on  the  la«t  day  of  term,  the  plaintifl*  is  at  liberty,  at  the  ris- 
ing of  die  court  on  that  day,  to  move  for  an  attachment  for  not  bringing  into  court  the 
bcKly  of  the  defendant ;  and  such  attachment  may  be  accordinEly  issued  on  the  fol- 
lowmg  day,  provided  twit  thell  not  then  be  perfected,  or  the  defendant  rendered  in 
thnr  discharge.  R.  T.  38  G.  3.C.  P.  —  4B.  When  the  sheriffis  called  upon  to  brine 
inthehoiiy,  he  must  either  bring  it  into  court.  Barnes,  392.  —  49.  Or  put  in,  ana 
perfect  bail  above,  within  the  time 'allowed  him  by  the  rule.  1  Wils.  2G2.  R.  H, 
6  Geo.  S.  (a)  K.  B.  2  8aund.  61.e.  —  SO.  Otherwise  it  is  o  contempt  for  which  the 
courts  will  grant  an  attachment,  on  an  affidavit  of  the  service  of  thenile,  and  that  no 
bail  baa  been  put  in,  or  that  bail  has  been  put  in,  but  not  perfeaed.  Tidd,  302.  — 
£1,  And  where  two  sheriffi  had  been  ruled  to  bringin  the  body,  and  then  one  of  them 
died,  the  court  granted  sn  attachment  against  the  surviving  sheriff  only.  Willie  v. 
Benwell.  Tidd,  302. —  S9.  But  the  contempt  is  not  incnrred,  tilf  the  day  is  oast  on 
which  the  rule  tn  bring  in  the  body  expires ;  for  the  sheriff  has  ihe  whole  of  iW  day 
to  bring  it  in,  and  therefore  an  attachment  cannot  be  moved  for  tilf  the  next  day.  Rex 
T.  Sbenffof£s»ei,dtedi«  7  T.R.  £38.  8T.  R.'4G4.  — 53.  And  after  the  defendant 
has  lurrrendered,  an  attachment  against  the  sheriff,  for  not  brinpng  in  the  body 
it  irregular,  though  the  surrender  be  not  made  until  after  the  rule  for  bringing 
in  the  body  has  expired.  Tidd,  302.  —  5*.  In  K.  B.  the  pluintifi'  may  move  for 
an  altadinient  against  the  sheriff  at  any  time  afler  the  expiration  of  the  rule  to 
bring  in  the  body;  and  if  the  attachment  be  obtained  berare  the  service  of  the 
rule  for  the  allowance  of  hail,  the  sheriff  is  fined.  Tidd,  BOS.  —  3S.  But  in  the 
C.  P.  and  exchequer,  though  the  rule  to  bring  in  the  body  has  expired,  yet  if  the  de- 
fendant justify  bail  before  the  attachment  agiunst  the  sheriff  is  moved  for,  it  is  in  time 
to  prevent  the  attachment.  1  H.BI.  9.  1  Price,  103.  :  et  vide  I  B.ftP.  325.  sEast, 
46B.  —  56.  And  that  court  will  never  allow  any  advantnge  to  be  taken  of  the  priority 

of  motion  on   the  same  day.     Ibid.    2  B.  &  P.  3S. ;   et  vide  1  B.  &  P.  334 

5T.  Therefore  if  bail  Be  brought  up  on  the  same  day  on  which  an  attachment  has  been 
obtuned  against  the  sheriff,  the  court  will  permit  them  to  justify,  and  set  aude  the 
attachment.     Ibid.  —  58.  But  tbeplaintiffin  such  case  is  entitled  to  the  costs  of  pre- 

Earing  to  move  for  the  attachment.  Ibid.  3  B.  &  P.  603.  —  59.  So  if  the  plaintiff  to 
as  incurred  the  costs  of  instructing  counsel  to  move  for  an  attachmeni,  before  the 
defendant  gives  notice  of  his  lurrender,  though  he  surrender  before  the  attacbment  ii 
C.  P.  will  order  the  cosia  of  those  instructions  to  be  paid  by  the  de^ 
ng  aside  the  attacbmeoL  l  Taunt.  56.  —  go.  In  counties  palatine, 
other  process  of  cohtempt,  issues  against  the  party  who  is  m  bult. 
the  chancellor  of  Lancaster.  —  G2.  The  bishop  of  Durham.  1  Sid. 
chamberlain  of  Chester.  —  64.  Or  their  officers.  Andr.  191.  and 
I  East,  131.  —  65.  If  they  refuse  to  make  a  mandate  to  the  sheri^ 
rrit  into  court,  after  he  has  made- his  return  to  them. —  66.  Or 
if  he  will  not  return  his  mandate,  or  bring  in  the  body  of  the  de- 
to  his  return  of  cwt  corpui.  Tidd,  303.  —  GT.  It  was  formerly 
to  proceed  against  the  late  sheriff.  Tor  not  bringing  in  the  body  by 
\  144.  145.  .2lJl.Pr.  Reg.  510.  5  Burr.  3716.  DougL  464. — 
ule  of  tbat  court,  where  any  tbeii^  bcfon;  hi*  going  out  of  of-s 
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iice,  ^)  arrest  any  defendant,  and  a  cepi  corpus  shall  aflerwards  be  returned,  be 

ibaUind  may,  within  the  time  allowed  bv  law,  be  called  upon  to  bring  in  the  body  br 

airfefor  that  purpose,  notwithstanding  he  may  be  out  of  office  before  such  rule  shall 

iw  granted.    R.T.  5lG.  5.  K.  B.    4T.  R.379.  —  69.  A  similar  practice  has  also 

obiaioed  in  the  C.  P.    Barnes,  lOS.  —  70.  And  in  that  court  a  sheri^  who  is  ruled  oa 

the  bit  day  of  term,  but  goes  out  of  office  before  the  next  term,  is  liable  to  an  attach^ 

ffleotfor  not  bringing  in  the  body.     1  H.  Bl.  629.  —  71.  The  distringas  against  the 

hte  sbcrifT  was  a  judicial  writ,  issuing  out  of  the  king's  bench  office  by  bill,  or  filaceKi» 

ofiee  by  original,  and  directed  to  his  successor,  commanding  him  to  distrain  the  late 

shcriir  by  his  lands,  &C.,  so  that  he  might  have  the  defendant's  body  in  court  to  ao* 

ever  the  piaintiC    Brownl.  Brev.  Jud.    Thes.  Brev.  and  Offic.  Brev.  tit.  Distringas^ 

—  72.  Thuwrit  must  have  been  made  returnable  on  a  day  certain  or  general  return, 
according  to  the  former  proceedings.  Tr>'e,  144, 145.  —  73.  And  must  have  lain  four 
feur  days  exclusive  in  the  sheriff's  office ;  but  it  need  not  have  been  left  there  before 
the  return,  it  being  deemed  sufficient  to  leave  it  on  the  return  day.  TIdd,  304.  •— — 
74.  Upon  the  6rst  (Sstringas,  the  sheriff  to  whom  it  was  directed,  levied  issues  to  the 
amount  of  40f.,  which  the  plaintiff  moved  to  increase ;  and  if  the  debt  were  small,  the 
coort  would  order  the  whole  of  it  to  be  levied,  with  costs,  upon  an  aHas  distringas; 
but  otherwise  the  plaintiff  moved  again  to  increase  the  issues,  and  sued  out  tLpluries 
a^tfrngasj  &c.,  and  when  issues  were  returned  to  the  amount  of  the  debt  ana  costs, 
the  plaintiff  moved  for  a  sale  of  them,  under  the  statute  10  G.  3.  c.  5a  5  Burr. 
S726, 7.  —  75.  The  attachment  is  a  criminal  process,  directed  to  the  coroner,  when  it 
bsues  against  the  jiresent  sheriff;  or  when  agamst  the  late  one,  to  his  successor.  Tidd, 
305.  —  76.  And  in  K.  B.  it  must  be  made  returnable  at  a  general  retnro,  though  the 
or%iaal  procesn  was  at  a  day  certain.  1  Str.  624.  — 77.  The  attachment  maybe 
Boved  for  on  the  htst  day  of  term.  1  Burr.  651.  —  78.  And  until  it  be  granted,  the 
nrooeedings  in  the  K.  B.  are  on  the  plea  side  of  the  court,  and  mnst  be  entitled  with 
the  names  of  the  parties.  Tidd,  305.  —  79.  But  as  soon  as  the  attachment  is  granted, 
the  pi4>cee<Bi^  are  on  the  crown  side,  and  from  that  time  the  king  is  to  be  named  as 
the  piwecutor.  3  T.  R.  153.  253.  7  T.  R.  439.  528.  2  East,  82.  12  Bast,  165. 
^  vide  2  B.  &  P.*  5 17.  —  80.  If  the  coroner  or  sheriff,  being  called  upon  by  rule,  ne- 
glect to  return  the  attachment,  he  may  be  attached  himself;  and  the  attachment 
ninst  die  coroner  should  be  directed  to. elisors,  named  by  the  master  in  K.B.  or  pro- 
tfionetaries  in  C.  P.  2  Blk.  91 1. 1218. — 81.  When  the  sheriff  is  fined  for  contempt, 
he  is  liable  in  like  manner  as  his  bail  upon  the  bail-bond,  to  the  payment  of  what  is 
leafly  due  to  the  pbintiff,  though  beyond  the  sum  sworn  to,  and  costs,  to  the  full 
extent  of  the  penalty  of  the  bond.    7  T.  R.  370.    8  T.  R.  28.    1  H.  Bl.  233.  543.' 

—  82.  And  he  cannot  relieve  himself  by  payment  of  the  debt  sworn  to,  and  indorsed 
on  the  writ,  sinee  the  st  43  G.  3.  c  46.  s.  2.  having  neglected  to  take  the  money  at 
the  time  of  the  arrest,  as  directed  by  that  act;  but  must  pay  the  whole  debt  and  costs. 
9  East,  316.  —  83.  Neither  can  he  be  relieved  on  the  ground  of  the  defendant's  death, 
after  the  contempt  was  incurred,  and  before  the  attachment  issued.  3  T.  R.  133.  — , 
84^  But  he  is  not  liable  b^ond  the  penalty  of  the  bond.  3  East,  604.  —  85.  And  if  a 
paftjf  has  a  right  to  enforce  payment  of  his  debt  against  the  sheriff,  he  must  pursue  it 
within  a  reasonable  time,  and  not  lay  by  so  Ions,  as  that  by  his  laches  the  sheriff  shall 
be  deptifed  of  his  remedy  over  agunst  the  debtor.  9  East,  467.  3B.  &P.  151. 
1  Taunt.  111.  —  86.  So  a eornofoit  for  payment. of  the  debt  and  costs  by  instalments, 
diicbaiges  the  sheriff,  notwittistandin^  a  co-temporaneous  agreement  that  the  right  of 
moving  for  an  attachment  against  him  should  remain  with  the  plaintiff  as  a  security, 
in  case  any  of  the  instalments  should  not  be  paid.  1  Taunt.  159.  and  see  4  Taunt* 
456.  5  Taunt.  319.  1  Mars.  59.  Wightw.  121.  —  87.  But  where  the  plaintiff,  at  the 
desire  of  the  sheriff's  officer,  forebore  to  enforce  an  attachment  in  the  first  instance, 
and  two  days  aflerwards  applied  to  the  sheriff  for  the  debt  and  costs,  C.  B.  held  that 
the  dieriff  was  not  discharged  by  the  indulgence  given  to  the  officer,  l  Taunt.  489. 
— 8S.  If  the  proDcedings  against  the  sheriff  are  irregular,  they  may  be  set  aside.  Tidd, 
306.<—  89.  u  regular,  may  be  stayed  by  the  favour  and  indulgence  of  the  court,  in 
Older  to  let  in  a  trial  of  the  merits  for  the  benefit  of  the  sherifi^  or  of  the  defendant* 
or  his  bail.  2  H.  Bl.  235.  Goodwin  v.  Montague,  Tidd,  306.  —  90.  The  practice  la 
thcK  caMs  is  to  move  for  a  rule  to  shew  cause,  why  on  putting  in  bail,  the  {iroceed- 
inp  against  the  sheriff  should  not  be  stayed ;  and  to  have  the  bail  ready  to  justify, 
wfica  the  mle  is  disposed  of.  1  B.  &  P.  334.  —  91.  If  the  plaintiff  has  not  lost  a  trial, 
the  ooat  wUi  set  aade  theproceedings,  upon  putting  in  and  perfecting  bail  above, 
and  p^nent  of  oosu.  4 1\  R.  352.  2  H.  B.  235.  —  92.  In  such  case,  however,  if 
the  aypHcariqp  be  made  on  behalf  of  the  defendant,  they  will  require  an  affidavit  of 
mtsntfi  at  if  made  by  the  sheriff  or  bail,  who  cannot  be  expected  to  swear  to  merits, 
aa  ttjoMt  u  required,  that  the  appliration  it  made  on  their  babalf,  without  oollusioa 
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But  the  most  usual  way  is,  that  the  sheriff  aaaigns  the  bail  bond  t9 
the  plaintiff,  (p) 

And 


^th,  or  indemnity  from  the  defendttnt  7  T.  R.  939.  5  M.  &  S.  S99.  £t  vide  1  N.R. 
1S5.^93,  If  a  trial  hat  been  lost,  the  court  will  farther  reauire  that  the  attachment  shall 
remain  in  the  ojBice,and  stand  as  a  securi^  to  the  plaintijflrior  the  sum  reco?ered.  Gravett 
V,  Williams,  cited  4  T.  R.553.  —  94.  oat  upon  setting  aside  a  regular  attachment,  on 
jMiyment  of  costs,  the  question  whether  or  not  the  attachment  shall  stand  as  a  seciuitv^ 
depending  upon  the  fact  whether  a  trial  has  been  lost,  it  is  for  the  plaintiff  who  seeks- 
to  qualify  the  rule,  to  shew  by  his  affidavit  the  necessary  facts,  such  as  the  day  of  the 
delivery  of  the  declaration.  Sec.  which  may  entitle  him  so  to  do.  S  Taunt.  606. — 
95.  When  the  sheriflThas  been  guilty  of  a  breach  of  duty,  in  dtschamng  the  defen^jbnt 
out  of  custody,  without  the  pbunttfTs  assent,  upon  his  own  undertaking  to  appear  and 
put  in  bail,  instead  of  taking  a  bail-bond,  the  court  will  not  assbt  him  by  staying  the 
proceedings  in  an  action  for  an  escape,  or  by  setting  aside  the  attachment.  7  T»R. 
i09, 059.  £t  vide  1  B.  &  P.  8S5.  1  Taunt.  1 1 9. — 96.  And  it  is  now  decided,  that  he 
cannot,  after  paying  the  debt  and  costs,  maintain  an  action  against  the  defendant,  tor 
money  paid.  8  East,  171.  — 97.  But  if  he  has  taken  a  baO-bond,  he  may  jesort  to 
the  defendant  or  his  bul,  by  putting  it  in  suit  against  tbera ;  though  in  general  the 
money  is  paid  by  the  officer,  on  issuing  the  attachment,  and  he  brings  the  action  on  the 
bail-bond  in  the  sheriff 's  name.  S  Saund.  61./ —  98.  Where  bail  above  were  put  in» 
but  not  justified,  and  the  sheriff  being  fined,  brought  an  action  on  the  bail-bond,  to 
which  the  defendant  pleaded  comperuU  md  diem,  C.  B.  on  motion  by  the  sheriff,  or- 
dered the  recognizance  of  bail  in  the  original  action  to  be  struck  off  the  file ;  though 
the  defi^dant  alleged  that  the  sheriff  was  fined  through  hb  own  neglieence ;  for  that 
should  have  been  the  subject  of  a  motion  to  stay  proceedings  on  the  bail-bond.  .1  Manu 
590.     Udd,  295—^08. 

(p)  1.  If  the  bail  below  be  sufficient,  it  is  usual  for  the  plaintiff  to  take  an  assigoment 
of  tne  bail-bond.  •—  S.  Which  it  seems  he  may  do,  even  after  service  of  the  rule  to  bring 
in  the  bodv.  Robinson  V.  Owen.  Tidd,  287.  Poidevin  v.  Harvey,  Ibid.  .7  B.  &  P^ 
564.  Wightw.  406.  But  Imp.  K.  B.  303.214,  contra.  —  2.  OrwooMgfor  an  at- 
tachment, Tidd,  287.  —  4.  But  after  he  has  med  out  an  attachment  against  the  sheriff^ 
he  has  made  his  election,  and  cannot  afterwards,  whilst  the  attachment  remains  iii 
force,  take  an  assignment  of  the  bail-bond.  Cunningham  v.  Chambers.  Tidd,  287.  •— 
5^  And  in  the  C.  B.  if  bail  above  be.  put  in  and  justified  in  due  time  after  the  sheriflT 
is  ruled  to  bring  in  the  body,  the  court  will  set  aside  proceedings  in  an  action  upon  the 
bail-bond,  commenced  previous  to  the  time  of  justification.  3  B.  &  P.  564.  —  6.  So 
that  the  plaiiltiff  in  that  court  is  not  at  liberty  to  proceed  upon  the  bail-bond,  pendiog 
the  rule  to  bring  in  the  body.  —  7.^  But  where  the  sheriff's  officer,  on  the  attachmeot 
being  lodged,  prevmled  on  the  i)laintiffi  to  withdraw  it,  and  take  an  assignment  of  the 
bvl-Dond,  which  the  plaintiffs,  in  order  to  relieve  the  sheri/^  accordingly  took  and 
commenced  an  action  thereon;  K.  B.  held  that  the  plaintifis  might  abaiMon  their  air 
tachment  in  this  case,  and  then  ^e  an  assignment  and  proceed  on  the  bail-bond.  15 
East,  215.  —  8.  And  in  the  exchequer,  where  the  attadiment  against  the  sheriff  baa 
been  set  aside  for  irr^;ularity,  it  is  no  bar  to  an  assignment  of  the  bail-bond.  Wightw. 
406.  —  9*  Before  the  statute  of  Ann  (recited  in  the  text)  the  sheriff  was  not  com- 
pellable to  assign  the  bail-bond.  1  Mod.  228.  — 10.  Though  if  he  had  not  ass^ned 
It,  the  court  would  have  amerced  him.  1  Sid.  So,  2  Mod.  84.  —  ii.  And  the  old 
way  was,  first  to  give  a  rule  for  the  sheriff  to  bring  in  the  body,  before  the  plaintiff 
could  take  an  assignment  of  the  bail-bond.  1  Salk.  99. — 19.  Anotlier  mischief  at 
common  law  was,  that  after  an  asaknment  of  the  bail-bond,  the  action  thereon  must 
have  been  brought  in  the  name  of  the  sberifi^  who  might  have  released  it,  and  therebv 
driven  the  plaintiff  into  a  court  of  equity.  Gilb.  C.  P.  2.  —  13.  To  remedv  which 
inconveniences  the  st.  4  &  5  Ann,  c.  16.  passed.  — 14.  Upon  whidi  statute  it  has  been 
said,  that  the  bail-bond  may  be  assigned  before  it  is  forfeited,  though  it  cannot  be  put 
in  suit  till  afterwards:  Barnes,  77. — 15.  And  it  is  a  rule  in  the  C.  P.  that  no  bail- 
bond  tiJ^^a  in  London  or  Middlesex,  by  virtue  of  any  process  issuing  out  of  that 
court,  returnable  on  the  first  return  of  any  term,  shall  be  put  in  suit  until  after  the 
fifth  day  in  full  term;  and  that  no  bail-bond  taken  in  any^  other  city  or  county,  by 
virtue  of  such  process,  shall  be  put  in  suit  until  after  the  ninth  day  in  full  term ;  and 
that  no  bail<^nd  taken  in  London  or  Middlesex,  by  virtue  of  any  process  issuing 
out  of  that  court,  returnable  on  the  second  or  any  other  sabsequent  retturp,  sb#U  be 
put  in  suit  uittii  after  the  end  of  four  daysiexclusiye  of  the  d^y  on  wlpch  Michpicoeesa 

shall 
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stall  bf  expressed  to  be  jretunwble;  and  that  no  bail-bond  taken  in  any  odier  dty  or 
counrf,  bf  virtue  of  such  last^nentioned  processy  shall  (be  put  in  suit  until  after  the 
end  ofe^t  daya»  exclusive  of  the  day  on  which  such  last-mentioned  process  shall  be 
expresed  to  l{e  returnable ;  upon  pain  of  having  all  proceedings  upon  such  bail-bond» 
to  the  contrary,  set  aside  with  costs.  R.  T.  SO  G.  5.  C.  P.  1  H.  Bl.  SSS^e.  £t 
vide  H.  9.  Ann.  reg.  4.  C.  P.  S  Blk.  1009.  —  16.  But  hi  K.  B.  it  has  been  holden^ 
that  if  the  fourth  day  for  perfecting  bul  be  the  last  day  of  term,  and  the  bail  be  not 
perfected  before  the  rising  of  the  court  on  that  day,  an  asncnment  of  the  bail-bond  to 
the  pLuntiff  in  the  evening  of  that  day,  is  regular.  8  1^  R.  4. — 17.  After  defeult 
Bade  in  putting  in  special  bail  in  time,  it  is  not  enough  that  bail  are  afterwards  put  in; 
but  plaintiff  may  take  an  assignment  of  thebail-b&nd,  and  proceed  thereon,  unless  the 
bail  be  also  justified,  though  not  before  excqyted  ta  7  East,  607.  —  18.  And  whera. 
the  defendant  had  neglectM  to  put  in  and  perfect  bail  above,  K.  B.  held  that  the  plain- 
tiir  was  not  out  of  court  by  omitdng  to  declare  in  the  original  action  within  two 
tenns  after  the  return  of  the  writ;  but  be  might  still  take  an  assignment  of  the  bail* 
bond.  2  Str.  IS6S.  Carmichael  v.  Chandler,  Tidd,  99a  Imp.  K.  B.  906.  ,Pr.  Reg. 
71. — ^19.  But  where  the  plmntiff  is  completely  out  of  court,  bjr  not  declaring  in  the 
omnal  action,  (in  K.  B.  within  a  year  after  the  return  of  the  writ,  in  C.  P.  boore  the 
end  of  the  vacation  of  the  second  term  idfter  it  is  returnable)  it  seems  that  he  cannot 
afterwards  regularly  take  an  assignment  of  the  bail-bond.  9  BIL  876.  4  Taunt.  715. 
— 9a  And  in  C.  P.,  though  the  assignment  of  the  bml-bond  be  regular,  as  being  taken 
while  the  action  was  pending,  yet  if  the  pbdntiff  be  afterwards  guilty  of  laches,  to  the 
prepufice  of  the  bail,  the  court  will  stay  the  proceedings  thereon.  5  B.  &  P.  991.  4 
Taunt  715.  —  91.  The  plmntif^  however,  may  proceed  against  the  bail,  although  the 
action  be  out  of  court,  if  it  do  not  appear  that  it  was  out  of  court,  before  the  plain- 
tiff took  an  assignment  of  the  bail-bond.  4  Taunt.  71 5.  —  99.  The  assignment  may 
be  made  by  the  high  sherifl^  or  by  the  under-sheriflf^  in  Air  name,  and  even  by  the 
under^enff^s  dm  in  his  office.  Harris  v.  Ashley,  Tidd,  990.  French  ▼.  Arnold, 
Aid.  1  Str.  60.  4  Camp.  56.  Sed  ^de  1  Str.  60.  10  Mod.  988,  contra.  — •  93.  And 
must  be  stamped  with  a  half-crown  stamp  before  die  action  commenced.  — >>94.  And 
as  the  asfignment  may  be  made,  so  the  action  may  be  brought  in  any  county.  9  Str. 
797.  9  Ld.  Rd.  1455.  —  25.  But  it  must  necessmily  be  Ivought  in  the  same  court 
vheBce  the  process  issued  on  whidi  the  bail-bond  was  taken,  otherwise  the  parties 
conld  not  nave  the  relief  intended  by  the  statute.  1  Burr.  649.  9  Burr.  1993. 
Barnes,  99. 117.  S  Wils.  548.  9  Blk.  858. — 96.  This  rule  applies  in  K.  B.  to  actions 
hnx^fat  on  the  bail-bond  by  the  sheriff  himself  as  well  as  his  assignee.  8  T.  R.  159. 
— 97»  But  it  is  otherwise  in  C.  P.  1  H.  B.  651.  —  98.  And  although  it  be  irrttular 
to  bring  an  action  on  the  bail-bond,  in  a  difl^rent  court  from  that  in  whi£  the 
origlaal  action  was  commenced,  yet  defendant  cannot  take  advantajge  of  this  under 
the  plea  of  son  mi  jfactum,  9  Camp.  596. -r  99*  MThen  the  plaintm  has  taken  an 
aaa^^toent  of  the  bail-bond,  he  cannot  proceed  in  the  orinnaf  action,  so  long  as  he 
Rtams  his  right  to  sue  upon  it.  Eaton  ▼.  Beattie,  Tick],  291.  2Smith«489.  4 
Taoat.  715. — 5a  The  proceedings  on  the  bml-bond  may  be  set  aside  if  iiT^lar;  or 
stiyed  if  regular,  upon  terms,  at  the  instance  of  the  defendant  or  his  bail,  in  order 
tfaattiieffe  may  be  a  trial  in  the  original  action.  Barnes,  74. — 51.  In  general  the 
irregularis  is  m  the  writ,  as  that  it  was  returnable  in  a  day  out  of  term.  1  Str.  599. 
— a&  (^  in  the  affidavit  to  hold  to  bail,  arrest,  bail-bond,  or  exception  to  hail,  or 
that  die  bond  was  put  in  suit  before  it  was  forfeited,  lldd,  291. — 55.  And  the 
aiunment  of  the  bail-bond  was  set  aside,  as  having  been  made  pending  a  rule  to  set 
aside  proceedii^  for  irregularity,  and  to  stay  proceeding  in  the  mean  time ;  the 
proceedingt  bemg  suspended  thereby  for  all  purposes,  till  the  rule  was  discharged. 
4  T.  R.  176.— 54.  But  the  courts  will  not  order  the  bail-bond  to  be  delivered  up  to 
be  canodled,  on  the  ground  of  a  misnomer.  5  T.  R.  579.  2  B.  &  P.  109.  —  3S,  Nor 
can  it  be  cancelled,  in  C.  P.,  because  a  defendant  has  been  arrested  on  a  special  eapiu 
iavhichy  as  well  as  in  the  affidavit  to  hold  to  bail,  the  initials  only  of  his  chrisrian 
name  were  inserted.  2  B.  &  P.  466,  —  56,  Or  because  the  place  where  the  affidavit 
to  bold  to  bail  vras  sworn,  is  not  mentioned  in  the  jurat.  1  B.  &  P.  105. — 57.  So  if 
a  BOD-commissioned  officer  has  been  arrested,  and  given  bail,  C.  P.  will  not,  after 
jnjgmentrecovefed  i^ainst  the  bail,  set  aside  the  proc^ings,  and  caned  the  bail  bond* 
4  Tanat.  557.^ — 58.  And  in  that  cour^  if  a  plaintiff  sue  out  writs  into  two  counties^ 
and  aiiert  the  defendant,  who  jrives  bail  to  the  sheriff  in  both,  the  plaintiff  may  r^Or 
lariy  pfoeeed  upon  the  first  btSL  bond.  9  Taunt.  67.  —  59.  In  order  to  stay  proceed- 
iiig^  QD  the  bidl4iond,  bail  alone  must  'first  be  put  in  and  perfected  in  the  origmal 
letioD.  Wils.  6. —  4a  And  wherever  the  defendant  is  gmlty  of  a  m»lect,  in  not 
pottiiy  in  bail  in  due  time,  by  which  the  baU-bond  becomes  fozfeited,  the  notice,  in 
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case  the  partj  teeatf  to  put  in  bail  (in  order  to  stay  proeeedingt  on  the  lNuI-bond> 
should  be  that  he  will  put  in  and  perfect  bail  on  such  a  day;  waen  the  phuntiff  ma^ 
oppose  the^  in  court,  without  its  being  a  waiver  of  the  ludl-bond.    Cowp.  769.  — ^ 
41.  Bail  above  being  put  in  and  perfected  the  court  should  be  moved  in  term  time>or 
an  application  made  to  a  judge  in  yacation,  for  a  rule  or  summons  to«tay  the  pro- 
ceedmgs  on  the  bail-bond,  on  payment  of  costs,  and  that  in  the  mean  time  all 
proceedings  be  stayed.    Tidd,  292.  —  42.  And  it  is  usual  to  draw  up  the  rule  for  the 
allowance  of  the  bail,  with  the  rule  or  summons  for  staying  the  proceedings,  and  serve 
them  both  together.    Ibid.  —  43.  In  C.  P.  notice  of  the  intended  motion  should  be 
given  to  the  plauitiff 's  attorney,  and  **  why  in  the  mean  time  all  proceedings  should 
not  be  stayed,"  otherwise  the  court  will  not  add  these  words  to  the  rule.    Imp.  C.  P. 
197, 198.  —  44.  Where  the  plaintiff  has  not  lost  a  trial,  the  court  in  term  time,  or  a. 
ju4se  in  vacation,  will  stay  the  proceeding  on  the  bail  bond,  without  an  affidavit 
of  merits,  upon  putting  in  and  peifecting  bail  above,  and  paying  the  costs  incurred 
by  theasugnment  of  the  bail-bond,  to  be  taxed  by  the  master  in  K.  R,  or  prothono- 
taries  in  C.B.    Tidd,  29 J. — 45.  And  also,  if  necessary,  as  the  state  of  the  cause 
require  it,  upon  receiving  a  declaration  in  the  original  action,  pleading  issually,  and 
taking  short  notice  of  trial,  so  that  the  cause  may  be  tried  the  same  term.    Ibid.  — 
46.  But  if  the  plaintiff  has  lost  a  trial,  the  court  or  a  judge  will  farther  require  the 
bail  to  consent,  that  the  bail-bond  shall  stand  as  a  security;  and  in  K.  B.  it  is  also 
necessary  to  have  an  affidavit  of  merits;  but  in  C.  P-,  on  motion  by  the  bail,  to  stay 
the  proceedings  on  the  bail-bond,  or  against  the  sherifi^  on  payment  of  costs,  the 
cOurt  do  not  require  the  bail  to  swear  to  merits ;  nor  is  there  any  distinction  in  this 
respect,  whether  a  trial  has  been  lost  or  not.    1  N.  R.  125.  —  47.  Where  the  applica* 
^on  is  to  set  aside  the  proceedings  upon  the  bail-bond  for  irregularity;  or,  if  regular, 
to  stay  them  upon  terms,  the  rule,  or  summons  and  affidavit,  snould  be  entitled  in  the 
original  cause.     Webb.  v.  Mitchell,  Tidd,  295 ;   et  vide  4  T.  R.  689.    8  T.  R.  456. 
Kettie  V.  Woodfield,  Tidd,  295.    5  B.  St  P.  118.  —  48.  But  where  the  application  is 
to  stay  the  proceedings  upon  some  irregularity  in  the  process  in  the  action  upon  the  bail- 
bond,  the  rule  or  summons,  and  affidavit,  ought  to  be  entitled  in  that  action,  and  not 
in  the  original  cause.    Webb.  v.  Mitchell,  Tidd,  295.    £t  vide  Willes,  <€l,    Barnes, 
i)4, .   1 B.  &  P.  557.  — 49.  And  when  the  rule  is  made  absolute,  or  a  judge's  order 
tdltoined  upon  the  summons,  it  is  incumbent  on  the  defendant  immediately  to  get  an 
SUMiiiKiii"  nt  thereon  from  the  master  in  the  king's  bench,  or  prothonotaries  m  the 
common  pleas,  to  tax  the  costs,  and  to  serve  a  copv  of  it  upon  the  plaintiff's  attorneys 
and  when  the  costs  are  taxed  to  pay  the  same  without  delay,  otherwise  the  rule  or 
order  will  not  operate  as  a  stay  of  proceedings.    Imp.  K.  B.  150.    1  Sell  201. — 
50.  After  the  proceedings  have  been  stayed  upon  the  bail-bond,  the  defendant  cannot 
plead  in  abatement  in  the  original  action.    2  Salk.  519.    Goss  v.  Harrison,  Udd,  294. 
2  B.  &  P.  465. — 51.  But  in  tiie  C.  P.,  though  it  was  formerly  usual  to  give  judgment, 
on  staying  proceedings  in  an  action  on  the  bail-bond,  when  tiie  bail  consented  that  it 
should  stand  as  a  security,  and  execution  only  was  stayed.    Barnes,  85.  —  52,  Yet  it 
IS  now  holden,  tibat  the  bail  in  such  case  are  at  liberty  to  plead  to  the  action  on  the 
bail-bond;  and  consequently  are  entitied  to  a  rule  to  plead,  and  demand  of  a  plea, 
before  judgment  can  be  signed  against  them.    1  N.  R.  65.  —  55.  The  sheriff's  bail  are 
liable  to  pay  what  is  really  due  to  the  plaintiff,  though  bevond  the  sum  sworn  to  and 
costs,  to  the  full  extent  of  the  penalty  of  the  bond.    Savage  v.  West,  cited  Cowp. 
71.    8  T.  R.  28.     1  East,  91.  n.    2  B\k.  816.     1  H.  Bl.  76.  —54.  And  each  of  them 
h  liable  to  his  own  costs  as  well  as  tiiose  of  the  ori^nal  action.    Tidd,  294.  —  55.  And 
where  several  actions  are  brought,  it  is  usual  in  suing  out  execution,  to  apportion  the 
^H?t  and  costs  in  the  original  action  amongst  the  different  defendants,  so  as  to  levy 
e  part  on  each,  together  with  his  own  costs.    Ibid.  —  56.  But  the  bail,  it  seems,  are 
not  liable  beyond  the  penalty  of  the  bond,  where  they  are  let  in  upon  terms  to  try 
the  cause,  the  bail-bond  standing  as  a  security;  although  the  debt  and  costs  exceed 
the  penalty  after  tiie  trial.    2  Smith,  554.  —  57.  If  the  plaintiff  die  after  the  arrest, 
and  before  the  return  of  the  writ,  the  court  will  set  aside  proceedings  on  the  bail* 
bond.    8  Mod.  240.  —  58.  And  where  the  defendant  dies  fanefore  the  plaintiff  could 
have  had  judgment  against  him,  if  there  had  been  no  deby  in  putting  in  and  perfecting 
bail,  the  courts  will  stay  proceedings  on  the  bail-bond,  upon  payment  of  costs  only. 
Cowp.  71.    Barnes,  61.70.99.  —  59.  But  th^  will  not  relieve  the  sheriff's  bail, 
upon  the  death  of  the  defendant,  where  the  plmntiff  mi^t  have  had  judgment  against 
him,  if  bail  above  had  been  put  in  and  perfected  in  time.    R.  M.  8  Ann.  reg.  I.  (c): 
Gilb,  K.  B.  562.    Cowp.  7 1.    Barnes,  99.  112.  —  60.  The  InuI  cannot  avail  themselves 
of  the  bankruptcy  of  the  defendant.    1  Burr.  244.  456.     Carmichael  v.  Chandler^ 
Ito.  IL  B.  208.     Sed  vide  Barnesi  105.— 61.  And  it  aeems  that  rendering  the- 

defendi^it 


IVhat  hail  shall  be  sufficient  4^ 

Andbjr  the  st.  4  &  5  Ann.  16.  at  tbb  request  and  costs  of  the  plaint 
tiff  (f  J  lie  shall  assign  it  to  him^  by  indorsing  ittinder  his  hand  and  seal 
iQ  tbe  presence  of  two  witnesses,  which  may  be  without  stamp^  so  as  it 
be  sttniped  before  sued;  and  when  forfeited  the  plaintiff  may  sue  it  iti 
Iks  own  name,  but  the  court  may  by  rule  give  relief  to  the  plaintiff  ot 
defendant,  or  to  the  bail,  as  is  reasonable;  which  rule  shall  be  in  the 
BSture  of  a  defeazance  to  the  bail-bond. 

And  after  the  assignment  accepted,  the  plaintiff  shall  not  proceed 
widi  the  amerciament  against  the  sheriff.     Per  Holt,  Mod.  Ca.  122. 

Bot  an  action  upon  the  case  does  not  lie  against  the  sheriff  for,  taking 
jDsafiBcient  bail;,  for. by  the  statute  he  was  compellable  to  take  sureties. 
R.  1  Rol.  92.  1.  50.  93.  1.  25.  807.  1.  50.  R.  Cro.  £1.  624.  460. 
Mo.  428.  R.  2  Sand.  60.  R.  1  Sid.  28.  4S9.  R.  1  Mod.  244. 
S  Mod.  83.     H.  1  Lev.  86. 

Iliough  the  defendant  does  not  appear  at  the  day.  Per  Holt^  Mod. 
Ca.122. 

Thoiu;h  the  party  will  not  accept  them.     1  Sal.  99. 

Yet  if  the  defendant  demurs  to  the  dedaration  in  such  action,  it  will 
be  against  him;  for  it  is  a  private  (r)  act^  and  the  defendant  ou^t  to 
plead  the  statute,  and  diat  he  took  sufficient  sureties  pursuant  to  it.  R. 
Cro.  £1.460.  Mo.  428.  Semb.  Cro.  £1.  624.  R.  2  Sand.  155.  R. 
1  Sid.  23.  439.     R.  1  Vent.  55.  85. 

And  in  such  plea  the  sufficiency  of  the  surety  is  not  traversable.  R. 
1  Mod.  228. 

And  an  averment  in  these  words,  {ijsdem  A.  4r  B.  habentibus  suffici' 
eniidj)  is  sufficient,  as  well  as^  quod  habuerunt.     R.  2  Sand.  60. 

So  an  action  for  an  escape  does  not  lie  against  the  sheriff,  if  he  takea 
ioRifficient  bail,  whereby  the  defendant  goes  at  large.  R.  2  Mod.  180. 
1  lllod.  228. 

So  an  action  does  not  lie  against  the  sheriff  by  the  bail,  for  taking  him 
at  bail,  when  he  had  no  Arediold.     R.  Ma  636. 

And,  though  the  st.  23  H.  6.  says,  that  bonds  in  other  form  to  the 


■^■* 


de^udant  to  the  king^s  bench  prison,  before  the  return  of  the  writ,  will  not  discharge 
bb  Ul  to  the  sheriiC  ..  Forster  v.  Hyde,  K.  B.  Tidd,  295..  Sed  vide  5  B.  &  P.  239.  — 
€2.  fiotif  the  defendant  or  his  bail  become  bankrupt  after  the  bond  is  perfected,  the 
pluDtiirt  demand,  being  proveable  under  the  commission,  is  barred  by  the  certificate. 
Cowp.25. — 63.  And  where  the  defendant  is  surrendered  hj  his  bail  above,  though 
vitboat  justifying,  after  the  time  allowed  them  for  justification  is  expired,  K.B.  vtrik 
itaj  the  proceedij^  on  the  bail-bond,  on  payment  ofcosts.  5  T.  R.  401. 554.  7T.R. 
S97.  539.  Vide  8  T.  R.  S22.     Tidd,  287%  295. 

(?)  By  48  G.  3,  c,  58.  if  any  person  shall  be  arrested  by  any  writ  of  capias 
•^  fnpinitndumf  issuing  out  of  any  court  of  record  at  Westminster,  or  out  of  the 
Wnox  court  of^  record  of  the  counties  palatine,  or  out  of  any  of  the  courts 
«  gmt  sesdons  in  Wales,  at  ike  not  qf  the  king^  and  the  sheriff  or  other  officer 
wi  take  bail  firom  such  person ;  such  sheriff  &c.  at  the  request  and  costs  of  the 
jVMeaitor  of  such  writ,  shall  assi^  to  the  king  the  bail-bond  taken  from  such  bail,  by 
>Bdoniog  the  same  and  attesting  it  under  his  hand  and  seal,  in  the  presence  of  two  or 
note  witnesses,  which  may  he  done  without  any  stamp,  provided  the  assignment  so  in- 
^loned  be  duly  stamped  before  any  suit  be  commenced  thereupon.  And  if  such  bail- 
hood  be  forfeited,  such  process  shall  thereupon  issue,  as  on  bonds  originally  made  to 
the  kiag;  and  the  court  m  which  such  bail-bond  is  put  in  suit  may,  by  rule,  give  relief 
to  the  defendant. 

if)  But  it  is  now  settled,  that  the  act  is  a  public  one,  of  which  the  courts  will  ju« 
whIx  take  jK^e.  without  its  being  q^ally  pleaded.  6  T.  R.  355 ;  1 5  East.  323 . 

^.  flherifi: 
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sherifi^  by  colour  of  his  office,  shall  be  Void,  yet  a  bond  by  sureties, 
who  are  not  sufficient,  is  not  vend  by  this  statute ;  fi)r  it  onty  aToids 
bonds  taken  in  other  form  than  the  statute  prescribes,  not  dimrent  in 
matter.  Semb.  oont  Cro^  El.  672.  R.  ace.  Cro.  £1.  808. 852. 862. 
Mo.  686.  (s) 

Yet  a  bond  to  appear  in  a  plea,  or  at  a  place^  di£ferent  from  the  re~ 
turn  of  the  writ,  is  void.  R.  1  Vent.  283,  4.  Vide  Reader,  (2  W. 
25.)  (t) 

So,  if  the  Judges  in  an  inferior  court  take  insufficient  bail,  an  action 
upon  the  case  does  not  He  against  them;  lor  they  do  it  as  judges,  and 
not  as  gaoler,  though  they  also  have  the  custody  of  the  gaol.  R. 
Hutt  120. 

But  if  the  bail  in  the  inferior  ofuri,  upon  an  habeas  corpus  to  remove- 
the  cause,  procure  others  whom  they  know  to  be  insufficient,,  to  be  ball 
in  the  superior  court,  an  action  lipon  the  case  lies  against  them.  R* 
Cro.  EL  714.    Vide  in  Action  upon  the  Case  for  Deceipt,  (A  4.) 

(K  6.)  Remedy  for  refusing  bail. — ^Vide  ante,  (F  5.) 

But  if  a  man  refuse  bail,  when  he  ought  to  lake  it,  an  action  upon 
the  case  lies  against  him.  R.  Cro.  Car.  196.  R.  2  Mod.  81.  R. 
1  Leo.  189.(t/) 

So  an  action  upon  the  st*  28  H.  6.  10.  finr  40/.  by  any  one  qui  tatn^ 
&c.     Cro.  El.  76. 

Or,  an  action  upon  the  same  statute  for  treble  damages,  by  the  party 
grieved. 

But  a  refusal  of  baS  does  not  subject  him  to  a  false  imprisonment  R« 
Cro.  Car.  196.     R.  2  Mod.  81. 

And  there  shall  not  be  an  action  upon  the  case  against  the  bailiff  who 
refuses^  but  against  thesheri£    2  Mod.  82. 

(L)  at  tobfit  time  bail  ffball  be  ailotoeb. 

Vide  ante,  (H> 

Bail  may  be  given  generally,  upon  an  appearance  by  the  deiendant* 
But  where  the  defendant  comes  in  custody,  generally,  he  shall  not  b^ 
admitted  to  bail,  till  the  return  of  the  writ. 

As,  if  he  be  taken  upon  a  capias  in  withernam  in  an  homine  repiegi'- 
ando,  he  shall  not  be  bailed  till  the  writ  be  returnable,  and  a  declaration 
demanded,  and  non  cepit  pleaded.     R.  Sal.  588. 

So  in  an  appeal,  the  ddfendant  ought  not  to  be  bfuled  till  the  return 
of  the  writ.     Sal.  582. 


(f )  Vide  tupra. 

{t)  Videsupnu 

(«)  1.  Gilb.  C.  P.  SO.  W.  Jones,  SSS.  1  Sid.  29.  2  Mod.  84.  ISO.  i  Vent.  9ff. 
6  X.R.  ^58,  —  8.  But  to  support  the  action  it  must  appear,  that  the  persons  tendered 
as  bail  had  suflElcient  within  the  county  where  the  arrest  was  made.  15  East,  520.  — 
3.  And  that  th^  dwell  therein.  Cro.  Elit.  808.  852. 862.  Nov,  99.  1  Sid.  96» 
s  Sound.  59.    1  Mod,  1^27.  239,    2  Mod.  85.  177.     Sed  Wde  Ld.  Rd.  425.     I  Salk. 

99.     6  Mod.  122. 


(M)  IpOtt 
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(M)  l^otn  far  ttie  bail  ffy^iX  tie  liable. 

IT  common  or  special  bail  be  given  in  B.  R.  by  the  course  of  the 
Cmrrt,  it  shall  be  common  {x)  bail  to  any  other  action  against  the  same 
defendant  in  the  same  term.  4  Inst.  179.  2  Cro.  449.  1  Mod»  16. 
2  Sho.  183.  335. 

So,  if  bail  be  filed  the  last  day  of  the  term  in  B.  R.  and  the  bill  be 
ttjdiay  of  the  same  term,  the  bail  shall  be  liable  upon  it.  1  Rol.  333. 
ISO. 

So  the  bail  shall  be  liable^  though  the  plaintiff  does  not  declare  within 
two  terms,  where  he  was  stayed  by  injunction,  if  he  declares  after  the 
injimction  dissolved.     R.  3  Mod.  274. 

So  bail  in  B.  R.  being  general,  and  not  for  a  sum  certain,  shall  be 
liable  for  the  whole  condemnation,  though  the  bail  to  the  sheriff  was  for 
a  less  sum.     Per  Pemb.  Ch.  Jus.  and  S^ndary.     Skin  70.  {y) 

If  judgment  in  the  original  action  be  for  the  defendant,  and  afterwards 
revened  in  error,  the  bail  in  the  orig^al  action  will  be  liable^  as  well 
«s  if  the  first  judgment  was  for  the  plaintiff.  R.  2  Cro.  95.'  Dub. 
2  Jon.  96. 

And  the  hail  is  not  discharged  by  removal  of  the  record  by  writ  of 
enrw.     R.  Mo.  850. 

If  there  be  bail  in  an  inferior  court,  and  afterwards  the  cause  is  re- 
moved by  a  habeas  corpus^  and  bail  filed  in  B.  and  then  remanded  by 
procedetido  the  same  term;  the  bail  in  the  inferior  court  will  be  liable,  as 
if  it  never  was  removed.  D.  cont.  generally.  1  Sid.  313.  R.  cont. 
2  Cro.  203*  Yel.  120.  Bro.  Mainprize  6.  But  it  was  R,  ace.  2  Cro. 
363.  and  s^d  there,  that  Bro.  shall  be  intended,  where  ii^e  procedendo 
Has  not  the  same  term.     R.  Mo.  836.     2  Bd.  286.  Ace.  1  Rol.  64. 


(j)  1.  Bot  Mr.  Udd  ftatas,  that  in  K.  B.  the  andent  coune  of  the  court  was,  that  if  a 
in  became  bnll  for  another  upon  a  latitat,  &c.  in  any  sum  of  money,  however 
triffiog,  he  was  (special)  bdl  for  turn  in  all  actions  iM'ought  by  the  same  plaintiff  during 
the  same  term,  were  the  sums  ever  so  ^reat  Cro.  Jac  449.  s  Sid.  163.  l  Mod.  16. 
— f .  And  that  to  rectlAr  this  eztnuirdinaiy  practice,  a  rule  was  made,  that  if  the  pbua- 
tifi  fhotdd  dechtfe  against  the  defendant,  upon  any  bail  by  him  put  in,  for  a  sreater 
sam  than  was  ezpredied  in  the  process  upon  which  Uie  defendant  was  arrested,  tf  en  the 
hail  so  put  in  snould  not  be  chaigeable  in  that  action.  R.  T.  22  Car.  2.  K.  B.  e 
Mod.  S67.    Tidd,  9SS. 

if)  I.  3  Keb.  1€.  —  2.  So  formerly  the  rule  was,  that  where  plaintiff  declared  for 
aad  recovered  a  greater  sum,  the  bail  were  totally  discharged.  6  Mod.  2S6.  1  Salkw 
lOS.iiifim(N)b— 13.  But  now  it  is  settled,  that  where  the  plaintiff  declares  for  or  recovers 
a  Mater  som  than  u  expressed  in  the  process  upon  which  he  declares,  the  bail 
shA  not  be  dischaiged;  but  be  liable  for  so  much  as  is  sworn  to,  and  indorsed  upon 
the  froeeas,  or  for  any  less  sum,  which  the  plaintiff  in  such  action  shall  recover,  toge* 
ther  with  the  coats  of  the  original  action.  2  Str.  922.  R.  £.  5  G.  2.  reg.2.  K.  B« 
hott,  545.  Doag^  530.  »  T.  R.  28,  9.  1  East,  90.  Peterken  t.  Sampson^  Tidd, 
sC6.tt.  6T.  R.9l7.-^4.  And  there  is  no  distinction  in  practice,  between  actiona 
coBimeiiccd  by  biU  and  bw  original  writ;  but  the  court  will,  in  either  case,  enter  an 
•wgfg/ai  upon  the  bail-pieoe,  li^on  payment  of  the  sum  sworn  to,  and  costs,  though 
lot  than  the  sum  acknowledged  to  be  due.  6  Bast,  312.  2  Smith,  402.  Tidd,  Sten, 
—  5.  Ther  are  liable;,  however,  jointly  or  severally.  Dougl.  530,  l  East,  86.  Id. 
91.1.  2Sailtfa,  409.  6  £a8t,319. — 6.  In  C.P.  too,each  of  the  bail  issepantdy  liable 
for  the  nm  recovered,  to  the  full  extent  of  the  penalty  of  the  recognizance,  being 
dooUe  the  amount  of  the  sum  sworn  to,  or  indorsed  on  the  writ  under  a  judge's 
ofder.  Bamesy  76.  l  B.  &  P.  205.  Tidd,  266.  —  7.  They  are  not  liable  for  causes, 
of  actioa  sot  apedfied  in  the  i^davit  to  hold  to  bail.  7  Taunt.  304.  i  B< 
i6N)re; 

(N)  Co 
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(N)  Co  todat  ttep  f^M  not  be  iiablt. 

But  if  a  cause  be  removed  hy  habeas  corpus^  and  afterwards  remanded 
by  procedendo  in  another  term^  the  bail  below  will  be  discharged.  R. 
2Cro.363.     2  Bui.  286. 

Or  if  it  be  remanded  after  the  but  below  discharged.     Yel.  120. 

So  bail  in  an  original  action  shall  not  be  charged  with  costs  in  a  writ 
of  error,  if  the  judgment  be  affirmed.  R.  1  Rol.  535.  K  40.  R.  2  Cro^ 
636.     R.  Cro.  El.  687, 8.  (z)  ' 

Nor  the  bail  upon  error  in  B.  R.  of  a  judgment  in  C.  B.  for  the  costs 
in  error  in  parliament  upon  a  judgment  idffirmed  in  B.  R.  1  Sal.  97.  For 
the  party  shall  give  new  bail  upon  error  in  parliament.     2  Mod.  Ca.  79* 

So,  if  bail  be  given  in  a  suit  by  A.  against  B.  they  shall  not  be 
charged,  if  A.  declares  against  B.  and  another  jointly.     R.  2  Jon.  188. 

So,  if  three  men  bring  an  action,  and  the  defendant  puts  in  bail  at  the 
suit  of  four,  they  cannot  declare/    D.  1  Mod.  5. 

So,  if  the  party  for  whom  bail  is  entered  be  misnamed,  the  bail  shall 
not  be  charged.     Seinb.  Cro.  El.  223,  (458>  9.)     Mo.  407. 

Or  the  declaration  and  judgment  be  for  a  larger  sum  than  was  con« 
tained  in  the  ac  etiam.     Mod.  Ca.  266.     1  Sal.  102. 

So,  if  there  be  bail  in  an  action  in  comitatu  Eborumy  upon  which  the 
plaintiff  declares  in  comitatu  civitatis  Eborum ;  though  the  judgment  be 

X*  t,  and  the  action  for  the  same  sum,  and  against  the  same  person  for 
m  bail  was  given,  the  bail  shall  not  be  liable.     R.  3  Lev.  235. 
So  in  an  action  against  A.  and  B.,  if  bail  be  given  by  A.  in  Michael- 
mas term,  and  by  B.  in  another  term,  they  are  not  chargeable.     Semb. 
Lat  183. 

Misprision  in  the  bail-piece,  or  reddidit  se,  shall  not  be  amended  to  be 
conformable  lo  the  writ.     Mod.  C)a.  309. 

But  the  declaration  may  be  amended,  to  make  it  agreeable  to  the  bail. 
Mo.  407. 

CO)  (CQfiat  tnfll  be  a  breach  of  tDe  tecognifance. 

If  aftier  a  bail-bond  for  appearance,  the  principal  surrenders  (a)  him- 

(s)  1.  6  T.  R.  S8S.  — S.  Nor  18  the  plaintiff  entitled  to  le?y  equitable  cost«y  out  of 
the  penalty  of  the  recognizance.  S  Str.  886.  1  Barnard,  K.B.  185.  — 3.  Nor  are 
they  liable  for  interest  on  the  judgment  in  the  original  action.    3  Taunt.  509. 

(a)  1.  The  defendant,  formerly,  could  not  have  discharged  his  bail  to  the  sheriff.by 
surrendering  himself  bdTore  the  return  of  the  writ.  5  Burr.  2683.  Dalt.  Sher.  556» 
—  8.  But  now  if  defendant  surrender  himself  to  sheriff  before  or  on  the  return  day  of 
the  writ,  the  bail-bond  may  be  cancelled ;  after  which  the  plaintiff  can  neither  pro- 
ceoi  against  the  sheriff  by  rule,  nor  can  he  sue  him  for  not  assigning  the  bond,  nor 
canhetakcanasngnmentofit.  6  T.  R.  753.  7  T.  R.  188.  1B.&P.  385.  Calla- 
way y.  Seymour,  Tldd,  830.  n.  —  3.  Yet  it  is  optional  with  the  sheriff,  whether  or 
mot  he  will  accept  the  surrender.  —  4.  Therefore  defendant  is  not  in  his  custody 
merely  by  surrendering  to  his  gaoler,  and  giving  him  notice  thereof  1  Bast,  383.  — 
5.  Nor  semble  is  rendering  defendant  to  K.  B.  prison,  before  the  return  of  the  writ,  of 
any  avail.  Forster  v.  Hyde,  K.  B.  Tidd,  831.  n, ;  sed  vide  3  B.  &  P.  888.—  6.  Where 
however  the  return  day  was  the  first  of  the  term,  upon  which  day,  before  twelve 
o'clock,  defendant  surrendered  to  the  county  gaoler,  and  the  under-sheriff,  who  lived 
seventeen  miles  o^  accepted  the  surrender  by  letter  next  day  i  it  was  held  sufficient. 
10  East,  100.  —  7.  Surrender  by  bail  below  after  bail  above  puf  in,  but  not  perfected, 
though  before  assignment  of  the  bail-bond,  if  no  discharge.    1  Price,  269. 

self 
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iclf  I0  ciutody  befoi^  the  day  ^r  appearance^  but  afterwftrds  does  not 
appor^the  bau  shall  not  be  excused.     Semb.  d  Mod.  88. 

if  diere  be  bail  in  C.  B.  and  afterwards  removed  to  B.  R.  and  debt 
Ikere  upon  the  reooffniaance^  it  is  su£Gicie!kit  to  say,  that  the  principal  did 
BOt  surrender  himsdf  to  the  Fleets  without  saying,  nor  to  the  marshal 
ofB.R.    2Cro.98.(&) 

If  the  plaintiff  in  error  does  not  take  out  a  scire  facias  ad  audiendum 
^erroreSi  the  bail  forfeit  their  recognizance;  for  they  are  bound,  that  the 
plamtiff  do  prosecitte  the  error  with  effect.     R.  1  Kol.  SS7.  1.5. 

Or  if  he  takes  out  a  scire  Jactas^  but  does  not  deliver  it  to  the  sheri£ 
&.lRoL3d7.  1.7. 

Or  does  not  assim  errors.     R.  1  Sid.  294>. 

If  a  man,  bailed  upon  an  indictment,  surrender  himself  to  the  Fleet 
in  discharge  of  bail  in  an  action,  and  is  afterwards  removed  by  habeas 
carpus  to  B.  R.,  and  there  escapes ;  the  bail  shall  not  be  excused,  unless 
be  vBs  svrrendered  in  dis<^arge  of  his  bail  upon  the  indictment.  1  Sal. 
105. 

(P)  (Miftat  not 

But  if  die  parly  appears  at  a  subsequent  day  in  the  same  term^  the 
hsil-bond  is  not  forfeited.     R.  1  Browni.  74>. 

Though  the  issue  be  upon  comperuit  ad  diem.     1  Brownl»  74. 

So,  if  the  condition  be  for  an  appearance  at  Westminster,  and  the 
tarn  bong  adjourned  to  St  Alban's  before  the  day,  he  appears  there* 
R.  Mo.  430. 

So^  if  he  puts  in  conmion  bail^  he  shall  plead  comperuit  ad  dien^* 

2Sd.8t 

(Q)  It)0b9  ti^e  tail  tffiaU  be  tellebeD.  (0 

(Q  1.)  By  act  of  the  court  (d) 

If  bail  be  given,  where  the  party  has  the  privilege  {e)  of  an  insolvent 

debtor  by  the  statute  {f)^  the  bail  shall  be  thereby  discharged  upon  mo- 

tioD.    Mod.  Ca.  22.. 

So 


{h)  A  recognizance  gi? en  in  an  action  against  two«  **  in  caM  tha  said  C.  and  D 
ikoud  lia{ipen  to  be  condemned,"  is  forfeited  by  the  condemnation  of  either;  for  that 
raeeto  the  ^lirit,  though  not  the  letter  of  the  recognizance.    4  M.  &  S.  35. 

(r)  1.  In  erimmal  cases,  bail  cannot  get  their  recognizance  discharged,  without  pay 
xBgcofts.   5  Burr.  1461. —  3.  The  deau  of  the  defendant  after  conviction,  and  before 
ttte  dmj  in  bank,  does  not  discharge  the  bail  given  pursuant  to  5  W.  &  M.  c.  11.  8  T.  R* 

4Q>. 

(d)  Hie  only  case  in  which  the  courts  will  interfere  on  behalf  of  the  bail  is,  where 
tbe  soirender  has  been  prevented  by  the  act  or  law  of  our  own  state.    4^  East,  ISP. 

(e)  If  a  privileged  person,  bdng  arreted,  cives  bail»  and  they  permit  the  plaintiff 
•  to  proceedMainst  them  to  judgment,  they  shall  not  be  released.    4  Taunt  557. 

.^  (/)  1.  Where  defendant  gave  a  eognowt  for  the  debt  and  costs,  payable  bv  seven 
instauneots,  and  afterwards  the  principal  was  discharged  under  an  insolvent  debtor's 
act,  which  related  to  a  certain  day,  when  three  only  of  thq  instalmenU  were  payable ; 
Cbe  bml  who  had  been  fixed  before  passing  the  act,  though  after  the  day  to  which  it  re- 
Wd,  were  held  liable  for  the  whole  condemnation  money.  8  East,  43d. —S.  The  bail 
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so  BAIL. 

So  wheri  thft  ImuI  btve  oontumed  for  ma&y  jrean,  Hfxm  a  eaine  f^ 
moved  by  habeas  corpus^  withoat  proiecutioi^  mey  may  be  disebtfgieiL 
¥t.Reg.SB.{g) 

So,  It  the  plaintaff  does  not  dedare  within  two  terms  after  bail  fflad> 
Ike  bail  may  be  4iscbatged^  Semb.  Fn  Reg.  65.  71.  1  Mod«  M. 
3  Mod.  274.  (h) 

Otherwise 

— • * —  --  ■.^--■-  -  _ ^ —  

are  ftischareed  where  piriocipal  is  made  a  peer  of  the  lealm.  Dougl.  45.«**7.  Or 
member  of  tne house  of  commons.  Lansridge  ▼.  Flood,  Tid<^  S74.  4T.  R.190.-^ 
4,  Or  becomes  bankrupt,  and  obtains  his  certificate  at  a;n3r  time  pending  the  action. 
1  Burr.  944,  S45. 436.  Cowp.  8S4.-«  5.  And  in  any  of  these  cases  entry  of  wttumerHmr 
will  be  ordered.  — .6.  But  in  icasef  of  bedcniptty,  court  wUI  net  rdieve  ^  hpil»  fiK»a 
the  debt  having  been  eontracted  while  defendipat  was  resident  in  a  foreign  coimlxy, 
and  before  ho  became  a  bankrupt  by  the  laws  of  that  country,  though  he  may  have 
dbtained  his  certificate  there.  8  T.  R.  609.  —  7.  And  where  defendant  became  bank- 
•^rupt,  and  plaiatUf  proved  his  debt  uader  the  commission,  but  did  not  otherwise  pr^ 
ited  ^nder  it,the  bail  w^re  bel4  liable,  though  plaintiff  had  leid  by  two  yean  before  ha 
brought  his  scire  faciat  against  them.  Hill  v.  Simpson,  Tidd,  275.  Sed  vide  S  Blk. 
1517.  —  8.  But  if  a  plaintiff,  after  judgment  obtamed,  prove  his  debt  under  a  com- 
mission of  bankrupt  sued  out  against  the  defendant,  and  also  proceed  against  the  bail, 
the  latter  are  thereby  entitled  to  their  discharge,  uader  st.  49  G.  3.  c.  191.  s.  14.  and 
(he  court,  on  motion,  will  enter  an  rxoneratur.  8  Taunt.  24i5. —  9.  Bail  however 
cannot  be  relieved  on  their  principal  becoming  bankrupt,  and  obtaining  his  certificate 
ipebdjiig  the  action  agttnst  him,  where,  (rom  a  ncgiect  to  plead  hit  oertincate,  judgment 
nas  gone  againbt  him.  3  Taunt.  46.  -*-  10.  And  where  bail  being  fixed  with  the  debL^ 
add  having  paid  it,  sued  the  principal  and  obtained  iudgment  after  a  commission  or 
bankruptcy  had  issued  against  him,  but  before  he  had  obtained  hb  certificate;  and 
lifber  he  had  obtained  it,  the  bail  in  the  second  action  applied  to  be  exonerated,  on  the 
•gf^iit»d  that  the  plaitatfC  ^e  bailin  the  origiaal  action,  mi^t  prove  under  theoom* 
mission  by  virtue  of  49  G.  3.  c.  181.  s.  8;  court  refused  to  interfere  summarily,  bat  left 
the  bail  to  their  audit  A  querela,  8  Mars.  37.  6  Taunt.  329. — 11.  IF  defendant  be 
sent  out  of  the  kingdom  under  the  alien  act,  K.  B.  will  exonerate  bail.  7  T.  R.  517* 
«—  IS.  Unless  they  are  indemnified,  or  have  money  in  their  hands  belongiag  to  de- 
fendant, sufficient  to  answer  plaintiff's  demand.  6  T.  R.  5a  52.  846. — 13.  Yet  bot 
where  principal  is  only '  in  custody  and  about  to  be  sent  out  of  the  countiy, 
whilst  ne  is  still  ia  this  eouotiiy.  iff  £ast.  457.  —  14.  So  an  eronerehtr  will 
be  entered  where   defendant  is  under  sentence  of  transportation  for  a  felony. 

6  T.  R.  847.  — 15.  Or  the  defendant  a  seaman,  beii^e  out  upon  bail  on  mesne 
process  for  a  debt  Under  80^,  is  impressed  into  the  lung's  service.    7  East,  405. 

^3  Smith,  556.  — 16.   But  where   defendant  was  in  custc^y    under    a   chai^   of 

Ibutdar  committed  in  Lreiand,  where  a  blM  was  found  by  the  grand  Jury  against  him» 

-aad  apflli^ation  had  been  made  to  the  secretary  of  state  to  send  him  ovef  there  ia 

order  to  take  his  trial ;  K.  B.  though  they  granted  a  habeas  corpus  to  bring  him  ap 

in  order  to  his  surrender,  would  not  without  actual  surrender  exonerate  Uie  bail. 

7  T.  R.  226.  — 17.  Bail  will  not  be  exonerated  from  the  principal  having  become  in« 
sane.  6  T.  R.  133.  Loifb,  617.— 18.  Nor  where  he  is  committed,  under  a  crown  ex* 
tent,  to  the  custody  of  the  sheriff    l  Mars.  166.    5  Taunt.  181.  503. 

(g)  1£  ihe-def^^idaiUy  sued  in  an  inferior  court,  removes  the  cause  to  a  auperior  court, 
•anKlputo  in  and  perfects  bail  therein,  the  bail  bdow  are  dischaiged.  It  the  plwmfjf 
removes  it,  they  are  dischai|;ed  insUaUer.    3  M.  &  S.  398* 

(A)  1.  That  is  where  plaintiff  does  not  declare  against  defendant  in  due  tim^  so 
that  the  cause  is  out  of  court.  2  N.  R.  404*  —8.  So  if  he  declares  against  hiai' for 
a  difibrent  oauseof  action  froai  that  in  the  process,  or  effidavit  for  beiL    S  £%st,305. 

3  Wib.  61.  8  H.  Bl.  278    2  B.  &  P.  358.     6  T.  R.  369.     7  T.  R.  80.     8  T.  R.  27.— 

^.  So  in  the  form  of  action.  7  T.  R.  80.  8  £w  A  P*  358.  --^4.  So  in  the  plaiatlff 't 
chiuacter.  sVf^^i.  6T.R.  86S.  sT.  R.4i6.-^5.  Yet wlieee the prooeedin^ 
are  by  biU,  a  variance  between  the  writ  aad  declaiation  ia  theamovnt  of  the  delqt^  is 
pot  a  ground  for  dischaiging  the  defondant  .on  coaunoa  kmd.  Secus  mhere  by  cnii- 
nal.  5T.  R.409^-*-6>  fioif  on  joint  bailahtepiiocessy  the  fhaatiil^  declares  severally^ 
thc^daration  My  vrill  be  set  aside,  and  set  the- bail eaoaeratod.  1  iLA  S.  55. 
—  7.  In  proceeding  1%  original  in  K.  B.,  deolariag  in  a-  diftnant  oeooty  from  that 
where  ^  action  m  broudit,  discheiiges  the  buh  S  Lev.:  8*5.  R«  £^  uG'  ^  K.  B. 
Barnes, lie.— a.  And  in  C.  B.  they  are  not  liaUe  where ebe  decfaratkm  cennsts  of 

several 


il(m  the  baUshaXl  be  relieved^  51 

ttttfuise,  if  die  {daintiff  was  stayed  by  inj  unction  19  chancery.     R* 
^lf«I.274.(«) 

Sf^  if  the  bail  be  expressed  by  irregular  proceeding,  the  court  upon  ' 
inoCioQ  will  relieve  diem;  as,if  the  proceeding  be  before  the  essoi^ 
day  of  the  term  next  after  the  term  when  the  process  was  returnable; 
Sat  the  defendant  had  aU  that  term  to  give  bail,  and  if  he  gives  it  before, 
ftfae  plaintiff  may  take  an  asaginment,  but  he  shall  not  proceed  before* 
Mod  Ca.  226. 

So  by  the  st.  4  &  5  Ann.  16.  if  an  action  be  brought  on  a  bond  or 
vther  security  by  the  bail  after  an  assignment  to  the  plaintiff,  the  court 
by  nde  may  give  relief  to  the  defendant,  or  the  plaintiff  in  the  original 
actaon^  or  to  the  bail,  which  rule  shall  be  in  nature  of  a  defeazance  to 
»ch  hail-bond  or  other  security. 

S(^  after  proceeding  against  the  bail,  if  the  defendant  will  accept  a 
dedaratioii  in  the  originid  action,  and  plead  to  issue,  and  all  this  before 
trid^Iosty  upon  payment  of  costs,  the  prosecution  against  the  bail  shall 
be  stayed. 

fiat  in  such  case  the  defendant  shall  plead  in  chie^  and  not  in  abate- 
ment.    Sal.  519. 

If  a  judgment  be  given  by  the  defendant  to  indemnify  his  bail,  execu-« 
tioD  shall  not  be  taken  out  till  the  bail  are  damnified,  though  llie  debt 
is  not  paid.     Mod.  Ca.  77- 

(Q  2.)  By  surreQder  of  the  principal.  —What  shall  be  a 
surrender  in  due  time.    Vide  post,  (R  3.) 

80  if  the  principal  surrender  himself  in  discharge  of  his  bail  (A;)  afl^er 

judgment^ 

— ^T — — —  r I  -1 —        —        -  -        I 

lerenl  counts,  unlen  the  plaintifr  recover  for  a  cause  of  action  specified  in  the  affip- 
^Tit  3  Taunt.  107«  — 9.  But  in  that  court,  the  declaring  iii  a  different  county 
ftom  that  in  which  the  wHt  issued,  is  not  deemed  a  waiver  of  the  bail.  R.  H.  28  G.  d. 
C.  P. .—  la  Nor  in  C.  B.  is  a  variance  between  the  writ  and  count,  the  ac  etiam 
bang  in  case  on  promises,  but  the  declaration  in  debt  is  not  a  ground  for  entering  an 
enaereimr  on  the  bdl-piece,  where  the  sum  sworn  to  is  under  4oL    1  H.  B.  310. 

(i)  Where  a  cogntwa  is  given  which  afiects  the  privilege  of  the  bail  to  surrender 
dwir  prindp^  such  cognooU  will  diik:haree  them  unless  given  with  their  consent ;  but 
where  their  dtoation  is  not  altered,  nor  their  rights  affected  thereby,  their  liability  >e- 
nains  unshaken.  5  T.  {L  S77.  1  Man.  850.  5  Taunt.  614.  1  Mars.  59.  5  Taunt. 
319.  4  Taunt.  455.  7  Taunt.  186.  8  Mars.  583.  7  Taunt  3S3.  16  East.  617. 
I  TiuDt  159. 

(k)  1.  It  is  not  necessary  in  either  court  for  the  bail  to  justify  in  order  to  render, 
even  after  they  are  excepted  to,  or  though  the  sheriff  has  been  ruled  to  bring  in'  the 
body.  Ashtonv.  King,  Tidd,  867.  R.  T.  55G.3.K.B.  5T.R.368.  Barnes,  111.117. 
3  BOc.  95S.  1179,  SO.  1  H.  B.  638.  Wardle  v.  Rowland,  Tidd,  267.  Imp.  C.  P.  186. 
—8.  And  on  an  exception  to  bail,  if  notice  be  given  of  other  bail,  only  one  of  whom 
JQsl^es,  and  the  nam^s  of  the  former  still  remain  upon  the  bail-piece,  tlie  first  ball 
nav  surrender  the  principal  in  K.  B.  5  T.'R.  633. ;  and  see  2  Bik.  1 179. — 3.  Even 
hiii  who  have  been  rejected  have  in  that  court  been  held,  so  long  as  they  remain  u^n 
the  bail-piece,  competent  to  make  a  surrender.  Tidd,  867.  •—  4.  But  in  C.  P.  it  is  a 
Tide  that  when  bail  above  are  excepted  against,  and  cannot  justify  themselves,  they  are 
cinMBdaed  as  no  bail,  and  therefore  cannot  render;  but  other  fresh  bail  may  be  put 
in,  and  before  any  exception  taken  to  them,  may  render.  3  Wils.  59.;  see  l  H.  Bl.  638. 
1  B.  &  ?.  33.  1  N.R.  137.  1  Taunt  163.  — 5.  And  in  that  court,  bail  surrepti- 
tbnsly  pat  in,  cannot  surrender  the  defendant.  3  Blk.  1179.  -*  6.  In  K.  B.'  bail  to 
die  sheriff  are  entiUed  to  the  benefit  of  a  render  made  without  justifying,  after  the 
Kgular  time  of  jnstificatiod  is  expired,  so  as  to  stay  the  proceedings  a^inst  them 
ttpoa  the  tail-bond,  upon  payment  of  costs.  5  T.  R.  401.  534.  7  T.  R.  589. 
S  M.R.  85. ;  vi^  7  X.  R.  897.*-  7.  But  in  C.  P.  if  plaintiff  has  Uiken  an  assignment 
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^  BAIL. 

jadgment  (2)^  and  before  a  capiat  (iti)  against  bun  be  returned' and 
£Ied  (n),  die  bail  are  excused  in  C.  B.  as  well  as  in  B.  R.    1  Leo.  B^m 

And  may  enter  an  exoneratur  upon  the  bail-piece ;  for  till  such  entry 
the  discharge  of  the  bail  is  not  complete.     1  Sal.  98. 

So  if  he  surrenders  himself  after  the  return  of  the  capias  filed, 
before  return  of  the  scire  facias  agabst  the  bail,  it  is  sufficient. 
R.  I  Rol.  S33.  1.  40  to  50.  334.  1.  22.  2  Bui.  260.  Lat.  150. 
1  Brownl.  65.  (o) 

Though  a  writ  of  error  was  brou^t,  and  determined  before  the  capias 
awarded.     R.  1  Rol.  333.  1.  55.    Poph.  186.  {p) 

So  if  the  first  scire  facias  be  returned  nichUf  and  the  bail  bring  in 
the  principal  in  the  morning  of  the  return  day  of  the  second  scire  faciasy 
or  before,  it  is  sufficient.  R.  1  Rol.  334. 1.  10.  Pr.  Reg.  64.  72. 
R.  cont.  Mo.  850.  3  Bui.  182.  R.  ace.  2  Rol.  *S67.  Cro.  El.  618. 
Cont.  Cro.  £1.  738.     R.  ace.  2  Cfro.  109.    Litt.  194.    Jon.  139.  (g^) 

Though 
1.   ■      I ■    ■     ■     11      ,  ,     ...  ..,..«■  1 1  -        ■   ■ 

of  the  bail-bond,  and  put  it  in  suit,  the  bail,  it  seems,  must  justify  before  thtiy  can  render 
defendant.  Tidd,  26S.  Imp.  C.  B.  184.  —  8.  The  sheriff  also  is  entitled  in  K.  B. 
^o  the  benefit  of  a  render  made  at  any  time  before  the  day  allowed  for  bringing  in  the 
Jbody  is  expired.  7  T.  R.  527.  s  T.  R.  464.  —  9.  But  if  he  be  once  in  contempt  far 
not  bringing  in  the  body,  that  contempt  is  not  purged  by  the  defendant's  rendering  on 
a  subsequent  day,  though  before  an  attachment  is  moved  for  ai^inst  him.  8  T.  R.  29. ; 
Bed  vide  1  H.  Bl.  9.     1  B.  &  P.  325.     2  B.  &  P.  58.     3  B.  &  P.  563.     Tidd,  267,  8. 

tf)  The  defendant  having  put  in  bail,  may  render  himself,  or  be  rendered  in  their 
discharge,  before  or  after  judgment.    Str.  198. 

(m)  1.  J^efore  the  return  of  the  ca,  ad,  Mr.  the  render  is  a  matter  of  right,  and  may 
1>e  pleaded.  1  Ld.  Rd.  156,  7.  Healey  v.  Medley,  Tidd,  270.  n. — 2.  But  afterwards^ 
4t  is  allowed  by  the  grace  and  favour  of  the  courts,  and  not  ejp  debUojmiiluB.  R.  T.  1 
Ann.  reg.  2. — 3.  And  therefore  a  subsequent  render  cannot  be  pleaded.  Healey  t. 
Medley.  Tidd,  270.  n.  Barnes,  106,  7.  —  4.  Though,  if  made  in  time,  the  bail  may 
be  relieved  by  motion.  Ibid.  —  5.  If  the  bail,  at  any  time  afker  the  return  of  the 
capiofy  render  the  principal  at  a  judge's  chambers,  and  he  be  committed  to  the  ti])staffy 
from  whom  he  escapes  or  is  rescued,  the  render  is  of  no  avail  6  Mod.  238.  R.  T. 
1  Ann.  reg.  2.  K.  B.    Tidd,  279. 

(fi)  Cro.  Eiiz.  738.    Ld.  Rd.  157. 

(o)  I.  Which  rule  was  afterwards  extended,  by  permitdng  a  render  upon  the  return 
of  the  first  sdre  faciiu,  if  the  camtu  were  returnable  de  &in  diem,  Cro.  Eliz.  618. 
—  2.  Though,  if  it  were  returnable  the  next  term,  the  bail  were  held  to  a  render  by 
the  return  of  it.    Id.  738.  —  3.  But  now  see  below. 

(p)  1.  Bail  are  not  allowed  four  days  to  surrender  their  principal  after  the  determi- 
nation of  a  writ  of  error  where  the  plaintiff  has  proceeded  by  subpcena,  and  error  U 
brought  before  the  ca.  so*  Wightw.  79.  —  2.  But  if  pending  proceeoings  agmnst  bail,  a 
writ  of  error  be  allowed,  the  court  will  give  the  bail  the  same  time  to  surrender  after 
•judgment  affirmed,  or  writ  of  error  non-prossed,  as  they  would  have  had  at  the  time 
the  writ  of  error  was  allowed ;  and  in  the  mean  time,  the  proceedings  against  the  biul 
will  be  stayed.  2  Price,  296.  —  3.  And  the  application  will  be  granted,  where  the  writ 
of  error  was  allowed  two  days  after  the  return  of  the  subpcena  ad  regp,  against  the 
.bail,  and  the  motion  not  made  till  five  days  after,  the  fourth  day  being  Sunday.    Ibid. 

(c)  1.  Accord  Sty.  Rep.  334.  8  Mod.  32.  —  2.  And  the  rule  now  is,  that  in  K.  B. 
render  may  be  at  any  time  before  the  rising  of  the  court,  on  the  return  day  of  tha 
second  scire  faciat,  or  of  the  first,  where  scire  feci  is  returned,  by  bill.  Ld.  Kd.  157. 
6  Mod.  238.  —  3.  Or  by  original  in  that  court,  as  well  as  in  C.  B.,  at  any  time  before 
the  rising  of  the  court  on  the  appearance  day,  or  quariadie  post  of  the  return  of  the 
.  tecond  scire  facias^  or  of  the  first,  where  scire  feci  is  returned,  and  not  afUr.  1  Wils.  270. 
4  Burr.  2134.  3  Burr.  1360.  1  Bik.  393.  R.  M.  1654.  s.  12.  Ca.  Pr.  C.  P.  5S. 
Barnes,  82.  2  H.  BI.  593.  —  4.  AndELB.  have  refused  to  enlaree  the  time,  on 
affidavit  that  principal  could  not  be  removed  without  endangering  his  life.  4  Bast,  102. 
'—  5.  Yet  this  seems  doubtful.  13  East,  355.  —  6.  And  further  time  was  allowed  where 
principal,  being  in  custody  under  process  of  another  court,  the  officer,  to  a  writ  of 
habeas  corpus  by  the  bai^  returned  that  a  removal  would  endanger  his  life.    16  £aa^ 
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HcfOD  the  hail  shaW  he  relieved.  SSt 

Thoogb  Ae  surrender  in  the  morning  was  only  to  the  tipstaff  (^),  and 
lie  he  not  brought  to  a  judge,  nor  committed  to  prison  till  post  meridiem^ 
R.  1  Rol.  334. 1. 30. 

And  if  there  be  an  entry  of  the  commitment  upon^  the  return- day, 
though  it  was  not  entered  tUl  afterwards,  and  it  appears  only  by  exami* 
nation,  that  it  was  in  the  morning,  yet  it  is  sufficient;  for  the  record 
bein^  that  he  was  conamitted  such  a  day^  the  court  will  intend  it  in  the 
norning,  to  save  the  bail.     R.  1  RoL  334. 1.  35. 

And  Uiough  the  bafl  appear  at  the  return  day  by  their  attorney^  yet 
the  surrender  may  be  accepted.     Semb.  2  Rol.  367.  382.- 

If  there  be  a  surrender  of  the  principal^  though  he  has  privilege^  the 
bail  shall  be  excused.     R.  Litt.  194.  (t) 

U  the  principal  surrender  himself  in  discharge  of  his  bail  in  B.  R.f 
or  be  brought  in  by  the  bail^  after  a  writ  of  error  pending  in  the  ex- 
chequer, which  is  a  supersedeas,  and  the  principal  cannot  be  committed 
in  execution  by  the  court,  yet  the  bail  are  excused,  and  the  marshal  of 
B.  R.  shall  detain  him  in  prison  as  a  pledge,  till  judgment  be  affirmed^ 
or  disaffirmed.  R.  1  Rol.  335.  1.  5.  R.  Mo.  850.  853.  R.  cont. 
Latl49.     Agr.3Mod.  87.     R.  Jon.  138.     Ray.  100. 

Otherwise  in  B.  after  error  brought,  and  there  allowed.  1  Rol.  334. 
L  40.    Hob.  1 16. 

But  in  B.  if  the  record  be  not  removed  before  the  return  of  the  writ 
of  error,  the  principal  may  surrender  himself  in  discharge  of  the  bail. 
R.Hob.  116-(tt) 

So  if  the  defendant  be  taken  by  an  extent  at  the  suit  of  the  king,  he 
may  be  brought  by  habeas  corpus  (x),  and  surrendered  in  discharge  of 
his  bail;  for  ine  suit  there  was  prior  to  the  extent.     R.  1  Sal.  353. 

IF 

9S9. —  7.  So  it  will  be  allowed^  upon  the  ground  of  the  unwarrantable  arrest  and 
detention  of  the  principal  by  a  foreign  enemy.  4  East,  189.  —  8.  So  in  the  case 
«4icre  principal  has  become  bankrupt,  the  time  will  be  enlarged  till  after  he  has 
fioiihedhb  last  examination.  3  East,  145.  1  Taunt  320.  — 9.  Nor  has  the  st.  49 
G.3.  c  131.  permitting  a  bankrupt  in  custody  in  execution  to  be  brought  before  the 
coonoisrioDers,  altered  this  practice.    1  Price,  74.    Tidd,  268,  9. 

ft)  Vide  sopnu 

(Q  1.  Formerly,  if  defendant  bad  become  bankrupt,  and  obtained  his  certificate 
before  the  bail  were  fixed,  the  method  was  for  the  bail  to  surrender  him ;  and  then 
for  the  defendant  to  apply  to  be  discharged,  upon  an  affidavit,  stating  his  having  be- 
cooie  bankrupt  since  tne  cause  of  action  arose,  and  obtained  a  certificate  of  his 
cooformity  under  the  commisdon.  Cowp.  824.  —  2.  But  of  late,  where  a  bankrupt 
it  deariy  entitled  to  his  discharge,  the  courts,  or  a  judge  on  summons,  to  avoid 
drooity,  have  ordered  an  eioneratur  to  be  entered  on  tne  bail-piece,  without  the  form 
of  a  regular  surrender  by  hb  bail.  Ibid.  Barnes,  104.  2  N.  R.  180.190.  Vide  8 
T.  R.  609. — 3.  And  this  was  allowed  on  motion  in  the  K.  B.,  where  the  certificate  was 
Bot  obtained  til!  after  the  return  day  of  the  ca.  ad  sa,  Cleveland  v.  Dickinson,  Tidd, 
272.  Sed  vide  Healey  ▼.  Medley.  Ibid.  —  4.  But  where  the  validity  of  the  commis- 
M  is  disputed,  the  court  will  direct  an  issue,  notwithstanding  the  certificate,  before 
nerameraiur  is  entered.  Willison  ▼.  Smith,  Ibid. —  5.  And  bail  catinot  plead  tho 
Ittikruptcy  and  certificate  of  their  prificipal  in  their  own  dischaige ;  but  must  apply 
for  T^ef  by  motion,     l  B.  &  P.  448.    Id.  450.    Tidd,  272. 

(a)  A  render  by  defendant,  having  removed  the  cause  from  an  inferior  court  by 
habeas  corpus,  at  any  time  before  procedendo  actually  issues,  is  sufficient.  16  East,  387. 

(x)  1.  Where  defendant  is  at  large,  he  may  come  in  and  render  himself,  or  be 
taken,  and  rendered  by  his  bail,  either  in  court,  if  sitting,  or  before  a  judge  at  his 
chambers.  6.  Mod.  331.  —  2.  And  the  court  or  judge  will  make  an  entry  or  minute 
of  the  render  and  commitment,  and  cause  the  defendant  to  be  sent  therewith,  in 
ionody  of  a  tipstaff,  to  the  EL  B.  or  Fleet  prison.    R.T.3AnD.  K.B.    Iidd,27i.— 
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»*  BAIL. 

If  the  defendant  be  m  custody  by  an  escape  varraat  ttpcn  the  st* 

1  Ann.  6.  the  bail  may  have  a  writ  to  the  sheriff,  &c.  to  detain  him  iit 
discbarge  of  the  bai],  who  shall  return  the  receipt  of  the  writ,  and 
whether  the  defendant  be  in  his  custody,  on  pain  of  SOL ;  and  on  such 
return  a  reddidit  se  shall  be  entered  on  the  bail-piece,  which  shall  be  «a 
effectual,  as  if  the  defendant  had  rendered  in  court. 

So  debt  shall  not  be  sued  upon  a  recognizance  in  B.  R.  against  bail^ 
if  they  surrender  the  principal  in  eight  days  aftet  foil  term;  whereby 
the  bail  has  equal  advantage  in  debt»  a3  ui  a  scire  facias.    Mod.  Ca«  132.. 

2  Mod.  Ca.  340. 

So  in  C.  B.  {y) 

And  if  tliere  be  an  action  in  B.  R.  upon  a  recognizance  in  C.  B^ 
the  bail  sliall  have  the  same  rule  as  they  would  have  in  C.  B*  Mod^ 
Ca.  132.  {z) 


S.  And  they  are  justified  in  searching  the  house  of  their  principa),  in  onter  to  hia. 
surrender,  though  it  turn  out  that  he  was  not  therein  at  tne  time.  S  H.  Bl.  ISO.— 
4.  But  where  defendant  is  already  a  prisoner,  he  must  be  brought  up  by  writ  of  habeas, 
corpus  cum  cauiA,  which  may  be  maae  returnable  immediate.  9  Burr.  1875. —  5.  A 
writ  that  will  be  granted  as  well  where  defendant  is  in  custody  on  criminal  as  on  civii 
process.  —  6.  Hence  where  he  has  been  taken  on  a  charge  of  felony,  or  for  a  misde-* 
meanour.  7  T.  R.  226,  15  East,  78.  —  7.  Unless  he  is  a  convicted  felon.  4  Burr.. 
2a54.  —  8.  So  it  will  be  granted  to  bring  up  principal  confined  as  a  lunatic.  3  Burr. 
549.  —  9.  But  not  when  in  custody  under  tne  alien  act,  and  on  the  eve  of  departure. 
13  East,  457.  —  10.  And  upon  this  writ,  court  will  either  remand  him  to  his  former 
custody,  or  commit  him  as  a  [prisoner  of  the  court  to  the  custody  of  the  marshal.. 
Tidd,  271.  -^  U.  In  K«  B.  it  is  a  rule^  that  under  every  commitment  should  be  entered 
the  state  of  the  cause  at  the  time  of  the  render;  if  before  declaration,  the  sum  sworn 
to  on  the  arrest ;  but  if  after  declaration,  these  words  should  be  added,  **  declaratioa 
filed  or  delivered,  issue  or  interlocutory  jud^ent  signed,"  as  the  case  is;  if  after 
final  judgment  in  debt,  the  debt  and  damages,  m  other  cases  the  quantum  of  damages. 
R.  £.  8  G.  3.  K.  B.—  IS.  In  C.  B.  the  filacer  attends  with  his  book  at  the> 
judge's  chambers,  and  takes  the  render.  —  15.  And  where  it  was  made  upon  the  last 
day,  the  court  ordered  the  hour  of  the  day  to  be  entered,  that  it  might  appear  whether 
the  surrender  was  made  before  the  risine  of  the  court.  Barnes,  69.  —  14.  As  it  must 
be.    2  H.  Bl.  593.    3  Burr.  ]360.    1  Blk.  393^    Tidd,  271. 

(y)  1.  In  k.  B.,  if  plaintiff  proceed  by  action  of  debt  on  the  recognizance,  the  ren- 
der may  be  made  by  the  space  of  ei^ht  entire  days,  in  full  term,  next  after  the  return 
of  the  latitat,  or  other  process  agaust  the  baiL  R.T.  1  Ann.  reg.  l.  K.B.  1  Salk. 
101.  1  Ld.  Rd.  721.  6  Mod.  132.  —  2.  Of  which  an  intervening  Sunday  must  be 
rcekoned  one.  14  East,  537. — 3.  And  if  there  be  not  the  full  number  of  days  in  the 
same  term,  they  must  be  made  up  in  the  following  one.  —  4.  Where  an  action  was 
commenced,  and  afterwards  discontinued,  and  then  the  bail  rendered  the  principal, 
before  the  bringing  of  a  new  action,  the. court  held  Uie  render  good,  it  being  before 
the  return  of  the  process  in  the  suit.  2  Str.915.  —  5.  So, 'where  plaintiff  sued  the 
bail  on  their  recognizance,  who  did  not  render  the  principal  within  eight  days,  and 
then  the  plaintiff  died,  and  his  executors  brought  another  action  against  tne  bail,  it  was 
ruled,  that  the  bail  had  eight  days  from  the  return  of  the  process  iu  the  second  action, 
to  render.  8  T.  R.  422.  —  6.  In  C  B.  the  render  must  be  made  before  the  rising  of 
the  court,  on  the  quarto  die  pott  of  the  return  of  the  process.  Ca.  Fr.  C.  P.  53. 
Barnes,  82.  2  H.  BL  593.  R.  M.  1654.  s.  12.  C*  P.  2  H.  Bl.  1 18.  —  7.  Which  too 
must  be  served  on  the  bail  four  days  at  least  before  the  return.  Ca.  Pr.  C.  P.  1 8. 
Pr.  Re^.  83.  Barnes,  62.  —  8.  And  in  that  court  the^  are  allowed  the  same  time  for 
rendefmg  the  defendant  on  an  attachment  of  privilege  as  on^  a  common  capiat, 
s  H.  Bl.  1 17. —  9.  And  if  a  bail  be  seized  with  process  upon  his  recognizance,  and 
die  before  the  quarto  die  poit,  and  fresh  process  issue  against  his  executors,  they  have 
until  the  quarto  die  post  of  the  return  of  the  second  wnt,  to  surrender  the  principal^ 
1  B.  &  P.  6 1.     Tidd,  269,  270. 

{z)  Qc  99  if  the  recbgnizauqe  had  been  taken  in  K.  B.    7  T.  R.  S53. 
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H<m  the  bail  shall  be  reGeved.  ti& 

SoindebC  upon  a  recognizance  of  bail^  the  baU  shall  liare  advantage- 
oFtbe  surrender  at  aay  time  before  the  return  of  the  latitat*  1  Sal«  IQl » 
Gtfth.515. 

If  the  principal  surrender  himself  before  the  return  of  the  icir^fadasy 
but  does  not  give  notice  (a)  to  the  plaintiff^  nor  enter  an  exQner<tH(t 
qxm  the  bail-piece,  and  upon  a  scire  feci  there  is  judgment  against  Uie- 
Ul^  thev  shall  not  be  aidea  upon  motio%  unthout  an  audita,  querela.. 
R.  1  SaL  101. 

Q30  Whatnot 

But  a  soirender  after  the  first  sore  facias  returned  sarefeciyMA  filed^ 
is  too  late.     1  RoL  334.  1.  5. 

Or  if  the  first  scire  facias  be  returned  nihil^  in  the  afternoon  of  the 
return  day  of  the  second  sdre  facias.     1  RoK  334*. L  30^    Yet  Cro. 
EL  618.  aajs,  that  a  surrender  before  judgment  in  the  second  sdrefacim^ 
is  sQjBSdent. 

Sea  surrender  after  a  plea  to  the  second  scire  facias  is  too  late,  and. 
aumot  be  made  without  the  consent  of  the  plaintifil    R.  Pal*  S9&* 

So  after  error  brought,  the  surrender  of  the  principal  does  not  dif* 
cfaaige  the  bail  in  error ;  for  their  recognizance  is,  to  prosecute  the  writ . 
oF  error  with  effisct,  or  pay  the  condemnation  with  costs.  R.  2  Cro.  402« 
iBaLl91.     1  RoL  392.     D.  3  Mod.  87* 

Yet  after  execution  against  the  bail,  the  principal  was  accepted  in  dis- 
diarge  of  the  bail ;  where  it  appeared,  Aat  the  principal  absconded^ 
befiffe  by  covin  between  him  aiMl  the  plaintifi.    R*  1  Bui.  43. 

(Q  4.)  How  the  surrender  shall  be  recorded. 

If  the  defendant  surrender  himself  in  discharge  of  his  baU,  it  ought, 
to  be  entered  upon  record.     1  Rol.  337. 1. 10.    Hob.  210. 

And  therefore,  if  a  surrender  be  pleaded,  he  ought  to  conclude,  that 
be  is  ready  to  aver  it  by  die  record.    Lat.  149.    Hob.  210.    Mo.  888. 

And  the  entry  ou^ht  to  be^  ^UQd  reddidit  se  in  eafonerationem  fBonu* 
captorum  suorum.     Hob.210L 

And  if  the  entry  says^  that  the  surrend^  was  in  court  die  nonjuridico^ 
it  B  void.      1  Rol.  392.     Poph.  186. 

And  upon  a  certificate,  that  the  defendant  is  in  custody,  the  master 
dt  Ae  office  writes,  reddidit  se,  upon  the  baiUpiece,  which  discharges  it. 
Pr.  R^.  64. 

Odierwise  the  bail  would  be  charged,  though  the  defendant  be  in 
pifam.    Pr.  Reg.  64.  (0) 

So 
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(■I  TIdeioifB. 

(I)  U  la  order  to  dnduuree  tbe  ball  in  K.  B.,  an  SMoneratur  must  be  entered  on  the 
UHmce.  —  2.  To  efict  which,  the  bail-piece,  if  not  already  got,  should  be  obtained 
iwBtfae  Judged  cbamtiera,  and  a  certificate  from  tibe  prison,  that  defendant  is  in  cus- 
^stp  which  tietng  carried  to  the  master,  he  will^ter  an  exoneratur  on  the  baiKpiece» 
iM  ifaoQldihen  be  filed«  Tidd,  973.  —  8.  For,  if  the  bwl-piece  be  filed  without  an 
"•iialw,  the  bail  remains  ImUe,  though  the  defendant  be  actually  in  prison.  R.  T. 
1^  Am.  wg.  t.  K.  B.  lSalk.98.  sModSSS.— 4.  Yet,  where  the  hairpiece  has  been  pre- 
*>*Brif  dttvm^  out  to  be  filed,  to  the  plaintiff's  attomey,who  neglects  to  file  it,  he  can- 
■Bt  pfoceed  sgabst  the  bail,  for  want  of  an  exmeraimr,  8  Mod.  880.  Barnes,  68.  — 
5.  And  where  the  tender  is  in  other  respects  r^ular,  the  court  will  order  an  ^xtmeratMr 
to  be  entered  on  the  bail-piece,  upon  paying  Uie  costs  ^at  have  accrued  subsequent  t6 
te icndo;    Sigr.  B^  7^8.    i  Burr. 409.—  6.  In  CB.  the  exonmUut  is  entered  in 
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So  if  the  baQ  sarrender  the  priiicipal  after  the  retora  of  the  eapiatp 
at  a  judge's  chamber^  and  he  escape  before  he  has  continued  two  day* 
in  custody^  the  bail  shall  not  be  discharaed.     Mod.  Ca.  f  38.  (c) 

So^  if  they  do  not  give  notice  (d)  of  the  surrender  to  the  plainti£^ 
they  shall  pay  the  charges  of  the  plaintiff  thenceforwaids,  before  their 
disdiarge.     Mod.  Ca.  238.  (e) 

But  the  surraider  will  be « good,  though  no  notice  be  given.  Mod* 
Ca.  288. 

And  though  he  escape,  or  he  rescued  after  being  two  days  in  the  cna- 
tody  of  the  marshal.    Mod.  Ca.  239. 

So,  if  he  escape  at  any  time  after  the  surrender  before  the  return  <^ 
the  writ.   Mod.  Ca.  238.  (/) 

If  the  plaintiff,  or  his  attorney,  be  in  court  at  the  time  of  the  surren-^ 
der,  he  ought  to  declare  his  acceptiance*or  refusal  to  take  him  in  execa- 
tion,  of  which  there  shall  be  an  entry  upon  the  record.  1  RoL  33T* 
1.  15.    Hob.  210.   Pr.  Reg.  66.     Cro.  El.  22.    1  Leo.  58. 

If  they  are  not  in  court,  he  shall  be  committed  till  the  plaintiff  or 
his  attorney  be  summoned  to  make  his  election.  1  Rol.  337*  1.  20*. 
Hob.  210.    2  Rol.  367.     Mo.  888. 

If  they  are  dead,  a  scire  facias  shall  go  against  the  plaintiff's  exe* 
cutor,  or  administrator,  to  make  election.  1  Rol.  337.  1*  25.  Per 
Hob.  210. 

And,  whether  the  plaintiff  or  his  attorney  accept  or  refuse^  shall  be 
entered  upon  the  record.     Hob.  210.     Mo»  888. 

And  such  refusal  does  not  bar  the  plaintiff  of  his  execution  by  cafitxm 
ad  stUisfaciendum  afterwards^    Per  Hob^210« 

(Q  5.)  By  the  death  of  the  principal. 

Vide  post^  (R.  5.) 

If  the  principal  die  before  a  capias  Bigmst  him^  the  ball  shall  be  ex.- 
cused.     R.  Hutt.  47.     Mo.  432.   Cro.  El.  597. 


the  filacer**  book,  ob  makiii^  the  render  at  the  judge's  chambers.  Imp.  C  P.  SSS^  5S€^ 
—  7.  And  in  K.  B.  entiy  or  the  render  must  be  made  in  marshal's  book  kept  at  SuB. 
office.  R.T.  3  Ann.  K.B.  1  Salk.272y9.  iStr.  1315.  1226.  8  Burr.  1049. 
2  Smith,  243. 

(c)  Videsopnu 

{d)  1,  The  defendant  being  rendered,  notice  thereof  should  be  g^ven.  without  delaj^ 
to  plaintiff's  attorney.  7  T.  R.  528.  8  T.  R.  223.  3  B.  &  P.  232.  ~  2.  And  in  K. 
B.  an  affidavit  should  be  made  of  the  service  of  such  notice.  R.  T.  1  Ann.  reg.  2. 
K.  B.  6  Mod.  238.  8  Mod.  28 1 .  4  Bac.  Abr.  420,  421 .  5  T.  R.  368.  8  T.  R.  222. 
— 3.  Secus  in  C.  B.  Imp.  C.  P.  556. — 4.  But  the  notice  need  not  be  givenbeforet  he 
rising  of  the  court  on  the  day  of  the  render.  Udd,  273.  5  East,  S95*  Vide 
2  Smith,  242.  ' 

(e)  1.  If  the  principal  be  surrendered  in  dme,  but  the  bul  omit  to  give  regular  no»^ 
tice,  in]  consequence  of  which  plaintiff  proceeds  upon  the  bail-boi^d,  bail  may  apply 
to  set  aside  the  proceedings,  on  payment  of  costs,  even  after  execution  levied,  and  the 
money  is  in  the  sheriff's  hands.  8  T.  R.  22S.  —  2.  If  plaintiff  proceed  after  due 
xiotice  of  render,  without  m^re,^  he  does  it  at  his  own  cost  and  peril,  since  the  rule  of 
K.  B.  Trin.  1  Anne,  is  unconditional,  and  not  on  payment  of  the  costs  due.  3  East, 
306.  —  3.  If  a  question  of  costs,  for  instance,,  turn  upon  whether  the  plaintiff  knew 
that  the  defendant  was  in  custody,  it  will  be  presumed  that  be  did  not,  woere  so  notica 
pf  surrender  was  givent    3B.&P.23a 

(/)  Yide  ffipxB, 


HfM  Hie  bail  shall  be  relieved.  S^f 

Sb^  if  error  be  brought  after  jadgment  before  a  capias,  and  the  prin- 
ctfMl  die  pending  the  error.     R.  Hutt.  47.     Dab.  Lat.  149. 

So,  if  the  principal  die  before  a  capias  against  him  be  returned  and 
Sl€d(g),  the  bail  shall  be  excused.  1  Rol.  536.  1. 15.  25.  449.  1.  4€U 
45,  53.  450.  1. 15.     R.  Jon.  139.  • 

But  the  death  of  the  principal,  after  a  capias  against  him  returned 
wan  est  inventus,  and  filed  upon  record,  does  not  excuse  the  bail,thou^ 
lie  died  before  a  scire  facias  against  the  bail,  and  if  the  bail  had  then 
brought  in  the  princifMil,  they  would  have  been  discharged.  R.  1  RoL 
536. 1. 15.  R.  Mo.  775,  6.  R.  2  Cro.  165.  1  Rol.  450.  1.  5.  Jon. 
189.    2  Jon.  228. 

So  the  death  of  the  principal  before  judgment  against  him^  is  of  no 
svBil ;  for  the  bail  shall  not  take  advantage  of  the  error  in  the  first  judg- 
jsent    Per  Gawdy;  Wray  cont.  2  Leo.  101. 

(Q  6.)  If  the  debt  be  satisfied  by  the  principal. 

Vide  post^  (R  6.) 

So,  if  the  principal  pay  OC)  the  sum  recovered  against  him,  after 
jiK^ment  or  before,  the  ban  shall  be  excused.  2  Lev.  212.  Cro.  EF; 
132.  233. 

As,  if  he  pay  it  to  the  sherifl^  being  taken  upon  a  capias  ad  satirfaci^ 
aubm.    Dub  1  Rol.  335. 1. 45. 

So,  if  error  be  brought,  and  pending  that,  the  principal  pays  the 
debt;  the  bail  in  error  shall  be  excusec^  though  the  judgment  be  after- 
wards affirmed.  Cont.  1  Rol.  385.  1.  10.  If  he  rdease  the  debt 
««-P«t,(Q7.) 

Bat  if  the  principal  after  judgment  pay  a  less  sum  in  satisfaction,  and 
tbeplaintiflT  accepts  it,  the  bail  are  not  discharged ;  for  a  less  sum  cannot 
be  a  satis&ction.   R..  2  Lev.  212.     R.  1  Rol.  335.  1.  50. 

So^  if  there  be  judgment  against  A.  in  trespass  in  B.  R.  and  judgment 
sgsinst  B.  for  the  same  trespass  in  C.  B.,  the  bail  for  A.  in  B.  R.  upon 
s  tcire  facias  against  them,  cannot  plead  the  judgment  against  B.  and 
sstis&ction  thereupon.     R.  1  Rol.  335. 1. 25. 

So  it  is  no  plea,  that  the  principal  has  paid  after  judgment^  if  they  do 
not  shew  a  payment  upon  record.    R.  Cro.  El.  132. 

Otherwise,  if  they  plead  payment  before  the  day  in  the  recognizance. 
Cro.  £1.  £83. 


(g)  If  defendant  cfie  after  the  return  of  the  au  io.,  but  before  it  is  filed,  the  bail  are 
mi    6  T.  R.  SS4. 

(k)  1.  As  to  whether  a  eogncyit  by  the  principal  dtschai|es  the  bail»  vide  supra.— 
S.Takiiw  bills  from  principal,  with  an  agreement  that  plaintifT  may  still  proceed,  does 
*ot  discisffge,  him.  7  Taunt.  1S6.  — 9.  But  plaintiff,  after  final  judgment,  bavins 
<ikca  biUs  payable  at  a  future  day,  in  satisfaction  of  the  dd>t,  the  cogrt  discharged 
the  Won  payment  of  costs,  though  the  application  was  not  made  till  the  fourth  term 
^judgment  si^ed.  S  Mara.  883.  7  Taunt.  383.  —  4.  It  is  no  ground,  howeyer, 
lor  taaaS^  adde  jud^ent  against  boil,  that  plaintiff  has  accepted  a  composition  firom 
pnBcittI,and  suspemled  the  execution  of  aca.  so.  which  had  been  issued  against  him; 
<hoi^  it  wot  witfaont  the  knowledge  or  eoBient  of  the  baiL    lMars.850.  3  Taunt. 

f 

(Q70If 


SB  BAIL, 

(0  %)  ll*it  be  released,  or  discharged. 

86,  If  the  pliainiiff  ih  the  original  fiction  lifter  judgment  releases  tbe 
debt,  and  all  judgments,  executions,  and  demands  to  the  defendant^ 
the  bail  shall  be  excused.     R.  1  Rol.  836.  1.  S5. 

So,  if  After  judgment  and  error  brought,  and  before  judgment  af- 
firing,  th^  plaintifflh  the  ori^nal  action  release  the  debt  to  the  ddend- 
Ibit,  and  afterwards  the  judgment  be  affirmed ;  the  bail  in  the  writ  of 
eh-6r  sfa&ll  be  excused.     Semb.  1  Rol.  B&5.  1.  20.     R.  i  Bui.  i32. 
±  Oro.  401.    Mo.  85^. 

So,  if  the  sheriff  release  to  the  bail,  after  a  bond  by  them  for  the  de- 
ffehdant^s  appearance,  t!bis  release  is  a  good  bar  in  an  action  upon  the 
bond  in  the  name  of  the  sheriff.     R.  2  vent  isi." 

But  a  release  to  the  btdl  of  all  demands,  before  judgment,  does  not 
discbarge  them.  R.  2  Bui.  231.  5  Co.  70.  b.  Mo.  469.  Cro.  EL 
579. 

So,  if  there  be  an  action  hy  an  administrator  durante  minorilaie^ 
and  bail  given  to  the  administrator,  and  after  judgment,  the  executor 
attains  the  t^eof  17;  this  does  not  di^chaige  die  bail,  iMit  the  plaintiffs 
mky  aiterwards  sue  a  9cire  facias  against  them.     R.  2  Lev.  37« 

(R)  J^toceeDing  agBfn0t  bail 

(R  1.)  By  scire  facias. — When  it  shall  issue. 

Vide  in  Pleader,  (J  L 1,  &c.) 

After  judgment  agauist  the  principal,  if  he  does  not  pay  the  condem- 
nation, nor  surrender  himself  to  prison,  a  scire  facias  (<;  goes  agaiiM 
the  bail.     Lut.  1269.  1279. 

And  ddi)t  does  not  lie  upon  the  recognisance,  but  only  a  scire  facias 
against  the  bail.  Ray.  14.  Cont.  1  fiol.  600. 1.  15.  but  there  error 
was  brought ;  and  afterwards  aoc.  R.  in  C.  B.  Trin.  13  Ann.  that  debt 
does  lie.  R.  Mod.  Ca.  159.  Debt  was  brought  2  Cro.  45«  97«  Vide 
ill  Deftt,  (A  8.) 

Yet  after  judgment  against  the  bail  in  «  sctt^faciaSf  debt  lies  upoB 
this  jikkment.     R.  1  Rol.  600. 1.  5. 

But  if  a  scire  facias  goes  against  the  bail  (£),  before  a  ccgnas  issued  (/) 

■  *     ■  -  - 

(t)  1.  On  staying  proceedings  in  debt  on  the  recognizance,  the  bail  must  pay  the 
costs  lA  that,  as  well  as  the  Mk  and  costs  in  the  onpnal  actioiiy  though  they  afiply 
-  'within  the  time  allowed  them  for  surrendering  the  prmcipal;  and  en  that  accottnt  it 
ts-in  general  mbre  adViseable  to  p^ooeedt  egoiitst  the  bail  by  debt,  dum  by  itxnfktAtu^ 
whbrmn  by  st  ft  &  9  W.  8.  e.  1 1.  no  oosttare  allowed,  unless  they  appear  and  plead^  m 
Mi^  demnrrer*— ^  S.  In  debt  too,  the  |ftiintiff  may  reoordr  damaged  for  the  deten- 
non  of  the  debt,  which  he  cannot  do  vBLJt^cfaciu*  aBurr.  179-1.  *—  ff.  But  as  a  eopy 
of  the  process  tdtnt  be  served  in  debt,  if  the  bail  be  out  of  the  trny,  or  the  phdhtlff  4lo 
pot  mean^  'Bfe  them  aotice,  he  most  proceed  in  tart  f&cuu  on  the  reoofenizanee. 

(if)  Thatii,  bnl  to  the  siction;  for  widi  respect  to  bail  in  error,  slaee  a  fender 
^ili  Acjl  etttue  di^m,  ther6  is  lio  ooeanon  to  ttie  ont  a  oa;'«ik  in  order  to  procebd 
against  them.    Tidd,  1047. 

(/)  The  ca.  mo.  should  be  directed  to  the  sheriff  of  the  county  where  the  origmal 
action  was  kid.    Ildd,  1043. 

against 
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•gainst  ibe  principal,  and  returned  (m)j  it  is  error.  R.  Cro.  Car.  481. 
1  Bo/.  353.  1.  SO.  D.  Lut  1278.  4  Leo.  36.  R.  Mo.  432.  Cro« 
H.  597-  Poph.  186.  (n)  ' 

Sof  if  the  capias  does  not  issue  regularly :  as,  if  it  was  abote  a  year 
after  the  judgment,  without  a  scire  facias,    2  Jon.  96. 

Yet  it  need  not  be  mentioned  in  the  scire  facias  that  a  capias  ad  saHs" 
Jadendum  has  issued.  D.  Lut.  1273.  Mo.  116.  Poph.  186.  Semb. 
ooDt.     R.  ace.  2  Cro.  97.     R.  Lut.  1281. 

And  if  a  capias  does  not  issue,  the  bail  shall  not  be  discharged,  with- 
out writ  of  error.    4  Leo.  36. 

Or,  by  audita  querela.     I  Rol.  309.  1.  5.     Cro.  El.  597*     Mo.  432. 

So,  if  a  capias  issues  against  the  bail  before  a  scire  facias,  it  is  error. ' 
B.  Cro.  Car.  561. 

And  though  a  custom  be  alleged,  to  charge  the  bail  in  eitecutioil 
apon  the  return  of  a  capias  ad  satisfaciendum  aoainst  the  princij^, 
widiottt  a  scire  facias  against  them,  it  is  void*  R.  Cro.  El.  185.  $ 
Leo.  29,  D.     Pal.  567. 

So,  if  a  scire  faciei  issues,  before  judgment  against  the  principal,  ft 
is  error.     2  Leo.  1 . 

And  therefore,  if  the  first  judgment  be  a  videtur  curia^  and  hot  by 
s  ccnsideratum  est,  the  scire  facias  gainst  thie  bail  is  erroneous,  fyt 
viiiturcurda  is  not  any  judgment.     R.  Cro.  £1.  145.     2  Leo.  1. 

And  thongh  judgment  be  afterw&rds  given  ^ain^  the  principal,  the 
judgment  in  the  scire  facias  stands  reversed.     Cro.  El.  215.    2  Leo.  i. 

not  error  in  the  judgment  Ag^nst  the  principal,  is  not  a  caifee  for 
refersal  of  the  judgment  in  the  scire  facias  against  the  b&il.  2  Leo. 
101.    R.  Cro.  Car,  481.  561. 

And  the  bail  cannot  join  with  the  prindpal  in  a  writ  of  error.  Vid« 
in  Abatement,  (E  15.)     R.  Pal,  567. 

Nor  can  they  have  a  writ  of  error,  iam  in  redditionejudicii,  figafuit 
the  principal,  quam  in  redditione  judicii^  against  the  bail^  etexecutiohh 
superinde.     Per  2  J«  Jones  cont.     Cro.  Car.  481. 

Otherwise,  if  the  writ  of  error  bv  the  bail  only,  recites  the  first 
judgment,  and  assigns  errors  in  the  judgment  against  the  bail  only. 
Cro.  Car.  481,  482. 

And  if  the  judgment  against  the  bail  be  bad  for  infimcy,  &c.  or  othev 
error  in  fiu:t,  the  bail  shall  tiike  advantage  of  it  by  audita  querela.  R. 
Yd.  155. 


(«)  I.  If  the  principal  be  already  in  cu8to4j  of  the  sheriff  in  another  action^  the 

aberiffwiii  not  be  justmed  In  returning  mm  est  ifwentus.    Tidd,  1043.    1  N.R.  351. 

^2.  But  otherwise  this  return  will  be  cood,  though  the  pluntiffknew  where  to  find 

the  defoidant.    Siltitoe  v.  Wallace,  Tidd,  1045.  — 3.  And  so  as  the  capiat  ad  Math- 

foeiadwH  be  regularly  sued  out  and  retdmed,  it  may  be  filed  at  any  time ;  the  filing 

bdng  mere  matter  of  form.    1  Lev.  285.  infira  (R  4.)—  4.  So  that  if  the  prindpal 

die  ifter  the  return  of  the  ca.  ad  ta.  and  before  the  return  be  filed,  the  bail  are  fixed, 

and  the  court  ¥dll  not  stay  the  filing  of  the  return  in  favour  of  the  bail.    Field  v. 

IxMlge,^  Tidd,  104J.    i6  T.  R.  S84.  -~  5.  The  proceedings  against  the  bail  may  be 

conneiiced  on  the  return  day,  or  by  origipal  on  the  qitario  die  pott  of  the  return  of 

<he  OS.  «.  agsdnst  the  phndpaL    8  T.  R.  6S8.    £t  vide  s  Ld.  Rd.  1567.     S  6tr. 

86e. 

(n)  W.  Jones,  29. 189.    Sty.  Rep.  88|.  288.  J27.    lid.  Rd,  1S$^    10 Mod.  967*  R* 
E.5G.2.  Teg.3.a.  K.B*  ^^ 

If 
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If  the  scire  facias  against  the  principal  after  Judgment  has  only  four 
days  between  Hketeste  and  return,  and  a  scire  facias  be  brought  against 
the  bail,  proceedings  shall  be  stayed,  upon  motion  by  the  bail.  2  Mod. 
Ca.  305. 

But  after  a  scire  facias  against. bail,  error  brought  of  the  principal 
judgment  is  not  a  supersedeas  to  the  proceeding  in  tne  scire  facias.  R» 
I  Rol.  371.     Poph.  186. 

(R  S.)  In  what  manner  the  scire  facias  shall  be  sued. 

If  bail  in  C.  B.  be  taken  by  a  judge  in  fleet-street,  which  is  in 
London,  and  afterwards  filed  at  Westminster,  the  scire  facias  issaeB- 
from  Middlesesu     3  Rol.  382.    Hob.  195,  6.     Sal.  600.  564. 

Or,  from  London.  R.  1  Rol.  891.  L  20.  35.  Al.  12.  Hob.  196» 
Sal.  600.  (o) 

But  a  scire  facias  upon  a  recognizance  of  bail  in  B.  R.  must  be  is 
Middlesex;  for  it  does  not  bind  tiU  filed*    R.  Sal.  600.  56^. 

So  it  shall  always  be  entered  as  taken  in  court.     Sal.  564/. 

If  there  be  bail  for  twjo  defendants  in  several  terms,  there  shall  not 
be  a  scire  facias  against  them  jointly.    Lat.  183.  (p) 

But  upon  motion  they  may  be  filed  both  of  the  same  term.    Lat.  18S» 

If  there  be  bail  in  York,  and  transmitted  to  Westminster,  the  scire 
facias,  may  be  in  the  one  county,  or  the  other.     R.  Lut.  1287. 

If  there  be  bail  in  C.  B.  and  afterwards  the  judgment  is  affirmed  in: 
B«  R.  the  rec(^n]zance  shall  be  removed  thither  by  certiorari;  for  the 
scire  facias  must  issue  out  of  the  court  where  the  judgment  was  given* 
R.  4  Mod.  104.  Vide  Pleader,  (3  L  3.) 
'  The  scire  facias  ought  to  pursue  the  recognizance;  and  therefore,  & 
vfuiance  from  it  is  error  (f);  as,  if  it  mistakes  the  sum.  R.  Cro.  EL 
855. 

So  it  ought  to  pursue  the  judgment.    Vide  Pleader,  (3  L  3.)  (r) 

And 


(o)  1.  It  ha^  been  laid  down  that  where  the  bail  it  enrolled  as  taken  in  Middlesex^ 
the  icire  fadas  idiall  be  in  Middlesex ;  but  where  in  any  other  county,  <ct./a.  may  be 
in  that  county,  or  in  that  in  which  the  enrolment  is.  S  Blk.  768.  Barnes,  96.  £07.  — 
S.  That  a  scire  facidu  on  a  bail«piece  remaining  in  liGddlesex,  must  be  sued  out  in 
Middlesex,  though  the  original  cause  of  action  was  in  London.  1  Burr.  409. — 3.  And 
lately,  that  the  scire  facias  is  properly  sued  in  that  county  in  whichnhe  recognizance 
is  recorded,  though  the  action  against  the  principal  by  original,  and  proceedings  thereon, 
were  in  another  county.    5  East,  461.    8  Smith,  14. 

[p)  1.  In  debt  the  plaintiff  may  brin^  one  action  against  all  the  persons  bound  in 
the  recognizance,  or  seyeral  actions  against  each  of  them.  Infra.  -«-  2.  But  one  scire 
facias  seems  in  all  cases  to  be  suffident;  and  the  recognizance  being  joint  and  several, 
the  execution  may  be  several,  though  the  scire  facias  was  joint.  Bac.  Abr.  tit.  Execu- 
tion G.    1  Lev.  sa5.     1  Sid.  339.    Tidd,  1044. 

( q)  Where  a  scire  facias  was  brought  against  three  persons -as  btui,  upon  a  recognizance 
acknowledged  by  them  and  the  principal  jointly,  the  writ  abated,  because  this  being 
founded  on  a  record,  the  pliuntiff  ougnt  to  set  forth  the  cause  of  the  variance  from 
the  record,  as  that  one  was  dead.    Aleyn,  Si. 

(r)  1.  After  setting  forth  the  judgment,  it  states  that  the  prindpal  has  not  paid  the 
debt  or  damages  recovered,  nor  rendered  himself  to  the  prison  of  the  marshal  or 
warden,  d  Salk.439.  3  Salk.3S0,  Ld.  Rd.  804.— s.  And  in  K.  B.  concludesby 
requiring  the  sheriff  to  make  known  to  the  bail,  that  they  be  before  the  king  at  Wtit- 
ninster  on  a  day  certain,  by  bill  or  by  original,  on  a  general  return  d»y,  wheresoever^ 
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And  if  a  recognizance  be  taken  before  commissioners^  &c.  it  ought,tQ 
ibeir  bcfw  it  was  transmitted,  and  the  record.     Lut*  1283. 

So  it  OQ^t  to  pray  execution;  and  therefore,  if  after  quare  exeadio 
tbe  words  Jim  non  debet  are  omitted,  it  is  bad.     Lut.  1282. 

So,  if  Uiere  be  a  recognizance  upon  an  original  in  the  county  of  Y. 
and  he  afterwards  declares  in  the  county  and  city  of  Y.  and  has  judge- 
ment upon  it,  the  bail  shall  not  be  charged;  for  though  he  may  change 
the  county,  yet  he  thereby  loses  the  bail.     R.  S  Lev.  235. 

But  if  there  be  a  recognizance  of  bail  upon  a  clausum /regit,  and  the 
action  is  by  an  executor  or  adoiinistrator^  whereby  it  does  not  appear, 
but  that  the  bail  was  in  an  action  in  his  own  right,  yet  it  will  be  wdl; 
fix*  it  is  the  usual  course  to  take  bail  upon  the  dausumjregit.    Lut .  1281* 

So^  if  it  pursues  the  recognizatice,  it  is  sufficient:  as,  if  A.  and  B» 
are  bail  for  C.  and  D.  only,  in  an  action  against  C.  D.  and  F.,  and  the 
xire/acias  says^  that  C  and  D.  have  not  satisfied  the  judgment,  it  is 
sufficient,  though  it  does  not  say,  that  F.  has  not  satisfied;  for  the  bail 
was  only  for  C.  and  D.,  and  it  is  enough  to  shew  that  they  have  not 
aatkfied ;  and  if  F.  has  paid,  it  shall  be  shewn  on  the  other  side.  R« 
2  Rol.  276. 1.  35. 

So,  if  it  does  not  say  that  C.  and  D.  nee  eorum  aliquis  has  satisfied ; 
|br  if  ^ther  has  paid,  both  have  satisfied  the  judgment.  R.  2  Rol.  276. 
135. 

So  it  is  not  necessary  after  recital  of  the  recognizance  to  conclude, 
jmttpaUt  per  recordum.    Lut.  1 282.  (5) 

(R  S.)  Fleas  to  a  6cir^^/&cia5.— Surrender  of  the  principal. 

To  a  scire  facias  the  defendant  may  plead,  that  the  principal  surren- 
dered himself  in  discharge  of  his  bail.  Vide  ante,  (Q2.}  Adm. 
3  Lev.  152. 

4c  to  diew  if  they  have  or  know  of  any  thing  to  say  for  themselves,  why  the  pldntiiT 
opcht  not  to  haye  his  execution  againftt  them,  for  the  debt  or  damages  aforesaid,  by 
tailor  by  original,  for  the  sum  acknowledged,  according  to  the  force,  form,  and  effect 
<£  die  recognixanee,  if  it  shall  seem  expement  for  him  so  to  da  Tidd,  1045, 1046. 
—3.  la  the  C  B.  the  bail  are  reauired  by  the  writ,  to  be  before  the  kin^s  justices  a^ 
Wfstmmster  on  a  general  return  oay,  to  shew^&c.  why  the  penalty  of  the  recognizance 
dioiild  not  be  made  of  each  of  their  lands  and  chattels,  &c.  Ibid.  —  4.  The  icire 
fiaoi  against  the  prtncipol  is  in  hoc  parte,  or  that  he  do  and  receive  what  the  court 
ihtll  consider  of  him  in  this  behalf.  —  5.  But  against  the  6ai/,  it  is  in. ex  ptvrte,  or  that 
they  do  and  recave  what  the  court  diall  consider  of  them  in  that  behalf.  1  Ld.  Rd.  599* 
S  Sialk.  599.  sed  vide  Ld.  Rd.  532.  —  6.  An  averment  that  although  plaintiff' recovered 
judgment,  is  equivalent  to  averring  that  he  did  recover.    Barnes,  431. 

(«)  1.  But  a  declaration  in  scire  faeias  against  boil  must  aver  that  the  recognizance 
is  01  raconL  8  N.  R.  103.  —  2.  Four  days  exclusive  between  the  teste  and  roturq  of 
the  tare  fadat  against  the  bail  are  sufficient  where  there  is  only  one  scire  faciai,  and 
where  the  proce^ings  against  the  principal  are  by  Irill.  4  T.  R.  663.  —  3.  Fifteen  days 
between  tne  teste  of  the  fost  and  return  of  the  second  sdre  facias  are  ^ufficfent. 
S  Str.  1139.  8  Blk.  929.-— 4.  The  summons  in  scire  facias  may  be  served  on  the 
ntum  day,  at  any  time  before  the  rising  of  the  court,  but  not  afterwards.  2  T;  R.  757. 
ai  explained  in  1  East',  86.  —  5.  To  fix  the  bail,  the  alias  scire  facias  must  lay  in  the 
^hoiirs  office  the  last  fonr  davs  before  the  return.  4  T.  R.  583.  13  East,  588. — 
.6.  And  in  EL  B.  it  is  sufficient  that  it  has  been  duly  entered  on  the  files  in  the  sheriff^s 
office,  though  no  entry  of  the  writ,  noticing  that  it  is  out,  has  been  made  by  the 
offico  in  the  scire  facias  book  kept  therein,  that  being  a  private  book  only.  3  East,  570. 
—  7.  The  return  by  the  sheriff*  of  sdre  facias  is  not  conclusive  upon  the  bail,  so  that 
tfaey  may  shew  that  they  have  not  been  duly  summoned.  2  T.  R.  757.  ^-*  8.  In  rules 
to  ifipear  and  plead  in  scire  fatias^  a  Sunday  does  not  county  though  it  be  not  the  last 
diy.    11  East,  271. 

That 


«2  BAIL. 

That  a  ct^ioi  ad  satisfaciendum  issued  agunst  him,  ilpon  wtuctt  titi 
wasfaken  !n  execution'     Ltit.  1270. 

And  he  need  not  say,  that  he  conlintied  in  executioo;  for  the  bail 
will  be  discharged,  if  he  was  ever  taken  in  execution.     Lut.  1273. 

And  to  this  me  plaintifF  ought  to  reply,  that  non  est  inventus  was  re- 
tamed  upon  the  capias  ad  satisfaciendum,  and  traverse  Aat  he  was 
taken  upon  it.     Lut.  1273. 

Or,  that  another  capias  ad  satisfaciendum  was  returned  turn  est  in- 
ventus, and  traverse,  that  this  writ  issued.     Lut  1273. 

Or,  if  fte  defendant  pleads,  a  capias  ad  satisfaciendum  returned  non 
tst  inventus,  and  a  taking  upon  a  testatum  Capias  ad  satisjaciendum ;  he 
IQ^y  reply,  that  no  such  testatum  capias  ad  satisfaciendum  issued,  widi- 
oi^t  ^  traverse.     R.  Lut.  1273. 

And  the  defe&dant  may  plead  a  surrender,  without  saying,  that  it  was 
before  a  capias  against  the  principal  returned;  for  if  it  was  not,  it  shall 
be  shewn  on  the  other  side.     R.  Jon.  1S9. 

But  the  defendant  cannot  plead,  that  the  plaintiff  had  the  principal 
in  execution  in  the  stannary  court,  whereby  he  could  not  sorrender  him ; 
for  the  bail  might  remove  him  by  habeas  corpus.  R.  Mo.  400.  Per  S 
Judg.     2  Rol.  136. 

So,  if  he  pleads  a  surrender,  he  ought  to  conclude,  prout  patet  per 
recordum.     R.  3  I-ev,  152. 

So  he  cannot  plead  a  surrender  in  debt  upon  a  recognizance,  yet  he 
shall  have  advantage  of  it.     1  Sal.  101.     Videante,  (Q  2.) 

(R  4.)  No  capias  ad  satisfaciendum  against  him. 

So  the  bail  may  plead,  that  no  capias  ad  satisfaciendum  issued  8g«nst 
the  principal  semndum  cwsum  curia,  Lut.  1285.  Tho.  262.  Vide 
ante,  (Rl.) 

And  the  capias  ad  satisfaciendum  ought  to  have  eight  days  between 
the  teste  and  returu  (t) ;  otherwise^  uppn  motion,  it  shall  be  superseded, 
but  they  shaU  not  be  holped  upon  demurrer.     R.  Sal.  €02.  (u) 

But  if  a  capias  ad  sati^aaendum  isqued,  it  is  well,  though  it  was  not 
delivered  to  the  sheriff  before  the  scire  facias.     R.  Lut.  1 287. 

So,  if  it  issued,  it  will  be  a  departure,  if  the  defendant  rejoins,  that 
there  was  «ror  brought  before  the  return  and  £iing.     R.  Mod.  Ca.  139. 

Se,  if  it  issued,  aiM  was  retnrncd,  though  the  ueturD  was  not  filed  be- 
^re  die  scire  Jacias,  it  b  good.     R.  1  Lev.  2S5.     S^inb.  2  Cro.  98. 

So,  if  it  be  tested  ^er  the  year,  and  no  scire  Jacias  appears,  R. 
U«d.  Ca.304. 

(()  I.  lalCB,  whoepcopeeiUiipareliybUl,  there  must  be  eight  daft  bftween  the 

■^.602.    Lcl.Rd.ll7T.     K.E.SG.2.  reg.  3B. 

D,  thu  being  a  epie  excealed  out  of  the  statute 

I.  —  S.AmCiDorderUx^BrgctliebBil.itiiiuft  lie 

ffice,    S  Salk.  699.    H.  E.  5  G.  3.  wg.  3  b.  K.  B. 

days  berore  the  retiuii.    13  Eaat,  588. —  5.  And 

(iroceedingi,  on  a  day  certain,,  or  generBi  return 

be  fifteen  daji  between  the  teste  and  return'of  the 

«t  be  tested  in  or  after  the  term  in  which  the 

ji^dgioent  ^oa  ligoed  i^^iiut  the  Euincipal;  and  therefore  where  it  was  tested  of  a 

noor  %ena,  the  court  set  aside  t^  jiroceediiies  sgunst  the  bail,    i  H.  Bi.  T4.    Imp. 

C.&..S39.— 8.  InC-P.  abo,  the  writ  must  Ite  in  the  sberiri  office  four  di^g  ezdi;- 

(ive,  before  it  a  returnable.    Ca.  Pr.  C.  P.  '34.    Barnei,  64.    Udd,  104S. 

(lOIABA  1177.  „       , 

4  (R  5.)  peaUi 


^• 


Proceeding  agiAist  hail  68' 

(B  f  0  Death  o£  the  pmnpipGl^ 

So  Jbemay  pl^ad,  ii^  the  prindpal  die$l  })f^^M.capUi$  v§^m^  Ppd 
filed  i^ainst  htm.  R.  Hutt  47.  Vide  ant^  (QlfO  A«c^  S  J4fi9«  IQl* 
M07.  Ptacedents,  1 77.     R.  Jon.  29.  139.    TJbMSt-  £«^-  SfiO^. 

Bat  the  defendant^  in  hi$  plea  oi^i  tp  sjt^w  (be  di^)^  (^  \i\$  d^^fh. 
R.  2  Cro.  97. 

And  the  cowt  regoire^  tba(;  the  defen^^Pt  do  ^w^r  tp  hh  pj^* 
^  Leo.  101. 

And  if  there  wa3  a^  o/ijfav  cag^^  the  plea  sjb^  i9»7>  th#  fae  4ied  tie- 
fore  the  return  of  anv  c/apit^s.    R.  $  Afpd.  ljS7« 

If  the  plaintiff  repfiep  tp  m^  l^ea,  he  ought t^  9he|Mr  ^hen  ih^f^aph^ 
iflniedy  and  traverse  tne  dying  before.     R.  Carth.  4^. 

(R  6.)  Satisfactioa  by  the  priacipale 

Sothebail  niMr^kad  payment  or  satisiaotion  if  the  judgnent  agaiaal 
iht  principal.     Vide  ante,  (Q  6.)     R.  1  &0I.  336.  1.  85.       ' 

As,  that  the  defendant  was  taken  by  a  capiat  ad  ^atis/bfiendumf  ind 
detained  qtwutpse  satiafaotaon,  prqtU  pet  breoe  ^  retomumj  S^.  Tho. 
ikitiSSS. 

But  payment  is  no  plea^  unless  he  allege  payment  upon  record.  R. 
S  Leo.  21 8.  |l.  Cto.  £1. 1 32.  Ckmt.  q^oad  the  >batl,  though  not  quoad 
the  party  JuBisdf.     Cio.  £1. 283. 

Unievhe  allegt  the  place  of  payment.    R.  1  Mod.  24.     1  yent4  49. 


(R  70  Pemurrer  fox  vadance. 

So  upon  a  scire  facias  against  bail,  if  there  be  ft  material  yarianc^  in 
die  leeognizanee  upon  record  and  the  recitel  in  the  .writ^  the  defendant 
aty  deBMUKl  cger,  and  afterwards  demur.   Lut.  1280. 

What  will  "be  a  variance,  vide  ante,  ^R^*) 

(&  8.)  N<sd  M  record. 

80  he  nuTM^ead  -md  iid  record  of  the  recogniz^mce  aforesaid,  "flho. 
Sat  285.     thea.  Brev.  265.     Off.  Srev.  28 1 . 

So,  if  the  ,scirt  facias  varies  from  the  judgment  tlie  defendant  quiy 
plead  md'tid  record,  (x) 

(B  9^)  By  aotion  of  d^bt 

80  debt  lies* upon  ft  reeogniaance  ^ven'by  bail.    Vide  Dett,  (A  3«) 
And  the  plaintiff  may  declare  agamst  all. the  bail  jointly^  or  e^ch  se- 
verally.     2  Mod.  Ca.  295. 

(R  10.)  Judgment. 

Hie  judgment  mon  «^5Cfrv  fadas^  or- d^t  brought  i^n  a  recogni* 
ttDoe  asainst  bail  shall  be,  quod  quarens  haheat  ^emecutionem^ 

But  the  judgment  against  the  bail  shall  not  be,  quod  dampna  recupe* 
'^  occasione  dUationis  exeadionisj   though  the  st.  8  &  9  W.  8«  gives 
costs  to  the  plaintiff  in  a  sdre  facias*     IL  1  Sal*.  208. 
^^ —  -      -  -f-      -  -       -i — ■ 

(;)  Nor  iImU  it  tOnfaaa*  agnnt  ImQ  be  amended.    Str..  1165.    Vldein  Amend* 

(R  11.)  How 


^  BAlLi 

("R  11.)  How  execution  shall  be^ 

'  If  there  be  judgment  against  the  principal^  and  after  a  capias  Against 
him  returned,  judgment  suso  against  the  bail,  the  plaintiiFmay  sue  exe^ 
cution  against  the  principal,  or  against  the  bail.     R.  2  Cro.  820. 

And  if  he  has  one  of  the  bail  in  execution,  he  may  afterwards  sue 
execution  against  the  other.     R.  2  Cro.  S20.     2  Bui.  68. 

And  though  there  was  a  scire  facias  agunst  both,  he  may  sue  execu- 
tion against  one  only.     R.  1  Sid.  839. 

And  if  he  has  execution  against  the  bail,  but  has  not  a  satisfaction, 
he  may  afterwards  have  execution  against  the  principal.  Semb.  cont. 
S  Cro.  820.  R.  ace.  2  Cro.  54*9.  R.  1  Sid.  107.  Cont.  2  Bui.  68. 
yide  Execution,  (H). 

But  if  the  principal  be  in  custody,  he  shall  not  have  execution  against 
the  bail.  2  Cro.  820.  R.  cont.  2  Jon.  75.  1  Vent.  815.  no  judg- 
ment* 2  Mod.  812.  but  there  it  appears,  that  only  one  of  the  prin- 
cipals was  in  execution.     2  Lev.  195. 

Or  if  the  principal  ever  was  in  custody.    Lut.  1273. 

.Yet,  if  there  be  execution  first  against  the  bail,  he  may  afterwards 
take  execution  against  the  principal,  and  have  both  in  execution  tege<* 
tber..   R.  1  Vent  815. 

Exefsution  against  the  bail  upon  a  recognizance  in  C.  B.  being  for  a 
sum  certain,  ought  to  be  hy  Jieri  facias  or  elegit,     2  Cro.  450. 

If  there  be  a  scire  Jadas  and  judgment  against  all  the  bail,  exbcation 
may  be  against  one  of  them,  without  the  others ;  for  it  follows  the  na^ 
ture  of  the  recognizance,  which  was  joint  and  several.  R.  1  Lev.  226* 
Vide  Execution,  (H.  —  I.  1,  &c.) 

So,  it  may  be  against  the  person  of  the  bail  ( y)  by  a  capias  ad  saHs-- 
faciendum^  as  well  as  gainst  his  goods.  R.  1  Lev.  226.  to  be  the  course 
of  the  court  in  B.  R.  Ace.  1  Rol.  897.- 1.  S5.  2  Cro.  450.  Vide 
Execution,  (C  9.) 

But  a  capias  ad  saiisfaciendum  does  not  lie  against  the  bail.  Lit. 
2SB.  Semb.  1  Rol.  600.  L  5.  R.  that  it  does  not  lie,  where  there  is  a 
judgment  in  a  scire  facias  upon  a  recognizance  upon  C.  B.  1  Rol.  897. 
|.40.     2  Cro.  450,  1. 

So  it  does  not  lie  against  bail  upon  a  recognizance  in  an  inferior  court. 
R.  1  Rol.  897.  1. 45. 

So  it  does  not  lie  against  Jmil  in  B.  R.  upon  a  writ  of  error  in  the  ex« 
chequer;  for  this  is  out  of  the  course  of  the  court.  R.  1  Rol.  898. 
Ji.  5.         , 

If  there  be  execution  oif  th6  lands  of  the  bail,  this  relates  to  lands 
which  he  had  at  the  time  of  the  recognizance  made,  though  they  are 
aliened  afterwards. 

And  this  in  B.  R.  as  well  as  in  C.  B.  Per  two  J.  Houg^t^  cont. 
Foph.  132.     2Cro.449« 


■<^>«M.B"*r****'""*— "*^^*'""^*" 


i/-,  ^ 


(y)  So  acaintt  bail  in  error.    Str.  822. 
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BAILIFF. 

^Tde  AccoMPT)  (AS.  —  E  4.)  —  Franchises,  (F  22.)  —  Justices 

OF  Peace^  (D  7.)  —  Lbet,  (M  2.) 


BANK  LE  ROY. 

Vide  CouRTSj  (B  1,  &c.)  —  Plsader^  (C  3.  8,  &c.  —  3  B  3.) 


BANKRUPT, 

(A)  djQljo  map  be  a  banltrupt.  p.  ^l^ 

(B)  Miijo  not.  p.  70. 

(C)  act  of  banftruptcp.  p.  73. 


(CI. 

(C2. 
(CS. 
(C4. 
(C5. 
(C6. 

(C7. 
(C8. 

(C9. 


What  shall  be. — Concealment  of  himself,  p.  73., 
Fraudulent  arrest,  &c.  p.  76. 
Continuance  in  prison,  p.  77* 
Fraudulent  outlawry,  p.  78. 
Non-payment,  &c.  after  suit.  p.  78. 
Escape,  or  covinous  bail.  p.  79. 
Protection,  or  bill,  for  delay,  p.  79. 
Fraudulent  conveyance,  p.  79. 
To  what  time  it  shall  relate,  p.  83. 


(D)  Coinmt00ion. 

(D  1.)  How  it  issues,  p.  87. 

(D  S.)  Who  shall  take  advantage  of  the  commission, 
p.  98. 

(D  3.)  Who  are  creditors,  p.  99- 

(D  4.)  The  power  of  the  commissioners  —  for  disco- 
very of  the  bankrupt,  p.  114. 

(D  5.)  And  of  the  bankruptcy,  p.  1 17. 

(D  6.)  For  discovery  of  his  estate  —  by  examination 
of  the  bankrupt  p.  117* 

CD70  Of  his  wife.  p.  119. 

(D  8.)  Orf  of  others,  .p.  120. 

(D  9.)  By  seizure  of  his  effects,  p.  121. 

(D  10.)  For  disposal  of  his  estate  —  what  lands,  and 
goods  —  all  his  real  estate,  p.  122. 

(D  11.)  Though  a  joint  purchaser  witn  his  wife,  &c. 
p.  124. 
Vocll.  *        *      F  (D 12.)  Though 


GG  BANKRUPT. 

(D  12.)  Though  conveyed  to  his  children,  or  tnjs- 

tees.  p.  125. 
(D  13.)  Though  seised  only  in  tail.  p.  125. 
(D  14.)  Though  he  has  only  an  equity  of  redemp- 
tion, p.  125. 
(D  15.)  Though  it  descends  after   his  bankruptcy. 

p.  125. 
(D  IG.)  AH  goods,  and  debts,  p.  125. 
(D  17.)  Though  he  has  only  the  disposition  by  consent 

of  the  owner,  &c.  p.  126. 
(DI8.)  Whatnot — Lands  sold  bona  ^de  before  the 

bankruptcy,  p.  1^9. 
(D  19.)  Or,  which  he  had  as  trustee,  p.  180. 
(D  20.)  Or,  upon  which  an  execution  was  executed. 

p.  132. 
(D  21.)  Or,  which  were  settled  upon  the  marriage  of 

a  son,  &c.  p.  132. 
(D  22.)  Debts,  and  goods,  &c.  p.  133. 
(D  23.)  In  what  manner  the  sale  ^all  be.  p.  133. 
(D  21'.)  Assignee    of  the   bankrupt — How  chosen. 

p.  134. 
(D  25.)  What  he  ought  to  do.  p.  136. 
(D  26.)  What  interest  he  shall  have.  p.  140. 
(D  27.)  What  power  to  discharge  debtors,  p    141. 
(D  28.)  How  the  assignment  shall  be  made,    p  145. 
(D  29.)  What  remedy  the  assignee  shall  have.  p.  146. 
(D  30.)  Distribution — shall  be  equal,  p.  152. 
(D  31.)  At  what  time.  p.  154. 
(D  32.)  The  advantages  of  the  bankrupt.-— He  shall 

have  information  how  his^estate  is  disposed. 

p.  155. 
(D  33.)  Shall  not  be  arrested  when  he  attends  the 

commission,  p.  156. 
(D  34.)  Shall  be  discharged  from  other  debts,  p.  157. 
(D  35.)  And  shall  plead  it  generally,  p.  160. 
,(D  36.)  Shall  have  a  share  of  the  net  produce*  p.  162. 
(D  370  ^^^  ^6  bankrupt  shall  have  no  adviataitage — 

unless  he  has  his  certificate  allowed,  p.  162 
(D  38.)  If  he  have  giv^en  extravagant  portion^  to  his 

children,  or  lost  at  play.  p.  166. 
(D.39.)  How  a  commissioner,  &c.  may  plead,  p.167. 
(D  40.)  Expences  of  the  commission,  p.  I67. 
(D  41.)  When  the  commission  may  be  superseded. 

p.  168. 

(A)  mto 


JVJu)  may  be  a  bankrupt*  <)7 

(A)  mfyti  map  be  a  baniirup^ 

By  the  St.  13  Eliz.  ?•  if  any  person  using  a  trade,  or  seeking  a  living 
liy  buying  and  selling,  become  bankrupt  {z\  the  lord  chancellor,  on 
complaint,  &c.  shall  by  commission,  assign  such,  &c.  who  at  discretion 
may  take  order  with  the  body,  lands,  and  goods  of  the  oSender  (<i)  for 
satisfaction  of  his  creditors^  rate  and  rate-like>  &c. 

By  the  statutes  13  Eliz.  7-  1  Jac.  15.  and  21  Jac.  19.  a  bankrupt  may 
be,  every  one  who  uses  the  trade  of  merchandize,  or  seeks  his  {b)  or  her 
trade  of  living  by  buying  and  selling. 

Though  it  be  a  very  inferior  trade,  if  he  gets  his  living  by  it 

As  a  vintner. 

Brewer. 

Dyer,  (c)     2  Cro.  585.  {d ) 

Though  he  does  not  sell  the  same  wares  which  he  buys,  but  converts 
them  to  saleable  commodities^  and  then  sells,  {c) 

•z)  1.  Whether  a  man  is  a  trader  witliin  the  bankrupt  laws  is  a  question  of  law, 
■otof  &ct;  the  court,  therefore,  not  the  jury,  are  its  ^biters.  Cowp.  752.^-2.  A 
tnder  maj  be  insolvent  without  beipg  a  bankrupt,  and  the  vertA,    Dougl.  92  n. 

[a)  An  act  of  bankruptcy  partakes  of  the  nature  of  crime.  See  the  four  first 
lUtutes.  Cowp.  598.  1  Blk.  441.  4  Burr.  2256.  Cooke,  ^22.  2  Bik.  Com»  47 J. 
3  Camp.  550. 

(6)  1.  A  person  who  deals  in  auter  iroU^  is  or  is  not  liable  to  be  a  bankrupt  upon 
sccount  of  such  dealings,  according  as. the  dealings  ^e  occasional  or  permanent. 
1  Atk.  101.  10  Ves.  120.  1  Mont.  15  n.  Cullen,  22.  2.  The  executor  of  a  trader 
bajh]^  the  same  articles  as  the  testator  dealt  in,  and  selling  them  entire^  may  become 
a  bankrupt.  I  Atk«  102.<— >5.  So  likewise  an  executor  trading  merely  for  the  benefit 
of  the  testator^s  children.  Cooke,  75.  5  Esp.  88.  Vide  ip  Ves.  no.— 4.  So  an 
ezecotor  continuing  the  testator's  trade  with  the  residue,  pursuant  to  the  will,  may, 
coww  tewMe,  become  bankrupt,  though  his  name  does  not  appear.  Ibid.  Cooke,  67. 
*75.  So  a  person  carrying  on  business  for  the  benefit  of  the  brother  and  sisters  of  hie 
wife,  inay  be  a  bankrupt  oa  account  of  «uch  dealings.    5  Esp^  88. 

(r)  Sed  vide  inffa. 

[d)  1.  Hie  publisher  of  a  newspaper,  buying  the  Whole  daily  impression  from  the 
pfoptietors,  re-selling  it  at  a  profit,  and  bearing  the  los»  of  such  as  remain  unsold, 
nay  be  a  bankrupt.  2  Mars.  23(>.  6  Taunt.  552. —  2.  Drawing  an4  re-^rawing  bills 
nv  or  not  be  a  trading,  according  to  circumstances.  1  Atk.  128.  Cowp.  751. 
1  Atk.  205.  —  5.  The  being  entrusted  with  other  men's  monies,  and  drawing  and  re- 
<lnnniig  biUs  of  exchange,  for  the  sake  of  profit,  is  a  trading.  1  Atk.  129.  Cowp* 
751.  Vide  15  Ves.  556.  2  Mont.  n.  I.  —  4.  And  it  seems  to  have  [been  consid^^, 
that  borrowing  money  abroad,  for  the  purpose  of  repaying  it  in  England,  at  a  certain 
fate  of  exchange,  and  repaying  it  by  bills  upon  bankers  in  London,  to  whom  foreign 
Uls  are  remitted  to  make  the  payment,  is  a  trading.    5  T.  R.  550. 

(')  1.  Manufiicturers  of  every  description,  who  purchase  commodities  and  manu- 
^eture  them  into  articles  for  sale,  may  become  bankrupt ;  such  as  bakers,  brewers, 
clodners,  coachmakers,  dyers,  glovers,  coldsmiths,  hosiers,  locksmiths,  milliners, 
ttdor&,  plumbers,  shoemakers,  smiths,  tailor:*,  watchmakers,  &c.  Ld.  Rd.  fiio.  741. 
148a  Stone,  120.  Hutt.  46.  2  Blk.  Com.  476.  Cro.  Car.  51.  Good.  12. 
2 Molsso.  >  Bea.  Lex  Mer«  488. 529.  2  Wik.  169.  1  Christ  48.  1  Atk.  141.  205. 
Cowp.  814.  4  Burr.  2148.  5  Mod.  550.  Cro.  Jac.^  585.  2  Sch.  8c  Lef.  4if;-  i  RoL 
Abr.  6apt  11.  — 2.  So  likewise  a  ship  carpenter.  Ld.  Rd.  741.  —  5.  Though  upon 
tkis  last  case,  Mr.  Christian  remarks,  that  the  report  is  imperfect  in  not  distinguishing 
^''cther  the  party  was  a  labourer  or  principal^  and  if  a  prmcipal,  whether  attached  as 
^^ctx  to  a  particular  ship,  to  which  also  his  dealings  were  restricted ;  since,  if  a 
■''sourer,  or  if  such  officer,  and  so  restricted,  he  could  be  no  trader.  1  Christ  48.  — 
^'  So  likewise  a  land  carpenter.  5  Mod.  155.  —  5.  So  may  a  butcher.  4  Burr.  2148. 
^6.  So  the  lessee  of  land  for  the  purpose  of  carrying  on  a  public  trade  with  its 

F2  produce; 
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As  a  shoemaker.     R.  Cro.  Car.  3 1 .     Cro.  El.  268.     SWn.  292^ 
An  ironmonger,  locksmith. 

A  salesman. 

A  dothier  who  buys  wool,  and  converts  it  to  cloths. 

A  tanner  and  baker.     S  Mod.  330.  .^  ,      ,         j 

Though  he  has  left  ofF  his  trade  (/)  for  some  time,  if  he  absconds^ 
&c.  for  debts  contracted  daring  (g)  his  trade.  Adm.  1  Sid.  411.  Semb. 

J  Lev.  17.     R.  Pal.  325.  (A)  ,      ^       ^         ,  ^    iv     v 

Or  for  debts  contracted  in  his  trade,  though  newly  secured  after  his 

leaving  off  his  trade,  (i)  i  .  .    .i     u     j     r 

Or  if  he  leaves  off  U^  trade,  but  puts  his  stock  into  the  hands  ot  an- 
other with  whom  he  is  partner  in  gain  and  loss.     R.  Pal.  325.  (*) 

Or 


«r^rl«re'  tKusthc  Icwcc  of  B  brick-gTOund,  vho  makes  bricks  with  the  soil  for  public 
S  A  ^n  held  to  be  a  trader.^1  T.  R.  34,    1  B.  C  C.  178  n     Cooke,  51.  53.^ 
but  iudOTcnt,  comme  semUe.  reversed.     1  Chnst.  575.  --  7.  And  Mr.  Montague  saj-s 
Sblt^whK  a  man  who  makes  bricksf  or  sale,  upon  land  demised  to  him  for  a  term  of 
Ws  and  scUs  them,  be  a  trader,  seems  to  be  unsetUed.    l  Mont.  10.,  refemng  ta 
?  T  R  34      Cooke,  52.    2Wil8.I72.    7  East,  446.— 8.,  Mr.  Christian  remarks,  that 
♦i,t*«,»lrrmPrtt  abovc  ouotcd  bciDg  rcvcrscd,  there  seems  to  be  no  case  to  prerent  the 
"i^S^^ZSoT^-  fS^^^  P"««pL^  established  by  7  East,  442.  whrch  seems  tp 
J^this-  If  a  fand-^wner  manufactures  the  produce  of  his  own  estate,  and  sells  it 
««A«.  «nv  shaoe  or  form,  without  the  addition  and  accretion  of  any  other  matenal 
SSmce  ;urcW,  he  is  «>t  a  trader.    1  Christ.  575.    Et  Vide  2  Ros^  426.  _ 
o   MTMontague  observes  farther,  that  what  deahne  by  the  holder  of  an  estate  in  its 
™^ufiictu«^rodnce,  that  is,  in  ks  immediate  produce,  mixed  with  other  purchased 
?««.*^i«iti  in  order  to  render  such  produce  marketable,  constitutes  a  trading,  sccmft 
«^  to  be'  finally  settled,     l  Mont.  9.    Vide  2  Mont  n.  G.  — 10.  It  has  been  held, 
that  a  brick-makcr,  taking  the  earth  of  the  waste,  for  which  he  afterwards  paid  a  con- 
rid«ti  "n,   and  selling  tfie  bricks,  ir  a,  trader.      1  B.  a  C.  173.    Vide  1  T  R.  34 
r\^kp  52     7  East,  442.  —  1 1 .  So  hkewise  the  owner  of  a  coaUmmc,  rending  the  coal 
iiXottecoal  boiiht  by  him,  at  market.  2  Wils.  160.   Vide  2  Rose,  424.  — 12.  And 
if  ft  oerson  attend  public  auctions  of  standing  timber,  and  at  different  times  purchase 
three  oarccls,  and  cut  some  of  the  timber,  and  strip  and  sell  the  barit  of  one  parcel, 
iml  the  tops  and  a  put  of  the  timber,  and  a  small  part  for  laths,  this  is  a  jtrading. 

^  r^  W    An  abandonment  of  the  act,  without  an  abandonment  of  the  intent  to  trade, 

does  not  terminate  the  trading.    2  Rose,  357.     1  Rose,  403.    15  Ves.  449.  495 

5   For  the  continuance  of  a  tradine,  once  established  to  haTe  existed,  is  to  be  pre-' 
umed     3  Camp.  233. — 3»  And  wnether  there  was  an  intention  to  abandon  trade,  i» 
a  miestion  of  fact  for  the  jury-    1  Rose,  403.^  4.  The  mere  circumsUnce  too  of  a 
nerson's  not  having  any  transactions  in  business  during  a  particular  period,  will  not 
^empt  him.  from  Uie  bankrupt  laws,  where  by  soliciting  orders,  &c.  he  evinces  hi^ 

intention  of  continuing  trade*    5  E».  235.  .    -^^  .,      .^^  a    •      *i, 

(a\  1  The  debt  neM  not  have  been  contracted,  provided  it  existed,  dunng  the 
tra£n«*  Palm.  323.  1  Vent,  5.  lLd.Rd.286.  2Str.  1211.  3  Wils.  13.  3Wils. 
•^2  jbougl.  295.  Cowp.  540.  1  Mont  2^  n.  —  2.  But  payments,  after  retiring 
from  trade,  made  upon  a  ffeneral  account,  must,  notwithstanding  a  continuance  of 
Ae  dwiwSby  the  creditor,  oe  applied  to  the  old  debt  Ld.  Rd,  286.  Comb.  468^ 
PMk&  64—^3  And  tiie  debt  roust  have  accrued  before  the  party  ceased  to  be  a 
r^der  Peakc,'64.  12  Mod.  157.  Ld.  Rd.  286,  287.  Comb.  463.  1  Mont.  26. 
(A)  An  act  of  bankruptcy  may  be  committed  after  retiring  from-  trade.    15  Ves.. 

**?iy  Poike,  64.     Hardw.  267.     2  Str.  1042.     ^^e  1 H.  B.  462.      2  M.  &  S.  123, 

9  Rose  4.    1  V.  &  B.  2  W. 

(ic\  1 .  A  dormant  partner  need  not  be  included  in  a  commission  against  the  firm, 
t?  Ves.  424.  1 7  Ves.  403.  6  Ves.  434.  Cooke,  9,  Sed  vide  3  V.  &  B.  126.  —  2.  And 
vhere  a  dormant  partner  shares  only  in  profits,  without  interest  in  the  properly,  he 
rnnnot  be  ioclwded.— 3.  If  three  are  in  partnership  together,  and  two  reside  at  jb 
distance  from  the  place  of  trade,  the  shutting  up  of  tne  house  of  trade  by  the 

managini; 


Who  may  ^  a  bankrupt.  6f| 

Or  if  lie  has  efiects  of  his  trade  in  his  hands,  and  upon  credit  of 
them  contracts  debts^  though  he  does  not  buy  more  goods.  R.  1  Ventr 
15^.  (i) 

Soy  a  feme  covert  merchant  may  be  a  bankrupt,  {m) 

By  the  st.  (n)  21  Jac.  19.  an  alien  or  denizen  may  be  a  bankrupt  os 
Tell  as  a  subject,  (o) 


■*»^ 


nuagiiig  putoer  makes  hrmself  only,  and  not  the  other  two,  bankrupt.  2  M.  &  1^ 
556.— '4.  The  partnership  is  severed  by  at:omniisston  against  one.  5Ves.  295. — 
3.  Hence  a  separate  commission  against  one  of  two  partners  was  established,  though' 
the  other  diedfbefore  the  assignment    Ibid. 

(/;  I.  A  party,  though  in  one  character  exempt,  yet  from  his  mode  of  dealing 
asnming  another,  may  in  this  last  become  a  bankrupt.  1  Str.  515. — 2.  Hence  a 
ianoer,  from  the  extent  of  his  dealings,  becoming  a  horse-dealer,  though  unlicensed, 
msy  as  such  become  bankrupt.  2  Rose,  58.  1  T.  R.  575.  —  5.  So  may  a  farmer,  If 
be  boy  horses  not  calculated  for  the  purposes  of  his  farm,  and  sell  them,  and  declara 
iusipteotion  to  become  a  horse-dealer,  and  to  take  out  a  lieence,  and  hire  a  person* 
ss  bis  horse.dealing  man.  I  Price,  80. «-  s.  So  may  an  innkeeper  who  sells  liquor 
iotfiflerently  to  any  person  applying  for  i  ,mnd  not  as  a  matter  of  favour.  1  T.  R. 
372.  Loilly  114.  5  Wils.  146. —  5.  So  may  a  victualler,  by  selling  out  of  his  house' 
I7  retell,  to  any  one  applying.  Cooke,  45.  Rose,  84. — a.  So  may  one  who  keeps 
sod  kills  more  pigs  than  are  required  for  his^  own  consumption,  with  the  view  of 
profit  from  a  resale.  1  Holt's  C.N.  P.  22K  Vide  2  N.  R.  79.  —  7.  So  one  who, 
uiii^  by  catchiug  and  selling  fish,  is  in  the  habit  of  baying  and  sdling  fish  at  sea, 
to  make  up,  and  assist  others  in  making  up,  a  sufficient  cargo  for  the  London  market; 
snd  he  once  purchase  fish  in  Holland,  and  sell  in  England.  5  Camp.  355.  Vide  2 
Rose,  427,  428. 

'«}  1.  That  b,  ^  feme  covert  sole  trader  by  the  custom  of  London,  l  Atk.  SO64 
3jBaiT.  1776.  I  Bik.  570.  Stone,  7.  52.  59.  66.  1G4.  Billing.  89.  Good.  16. 90« 
Vide  2  B.  &  P.  1 06.  —  2.  So  BLfeme  covert  generally,  where  the  coverture  is  suspended ; 
asl^'the  husband's  abjuring  the  realm.  2Hen.  4.  7.  a.  1  Hen.4. 1.  a.  2Blk.  1197. 
IT.R,  7. — 5.  Being  banished.  Co.  Lttt.  152,  155.' — 4.  Or  transpqvted  for  his 
crimes.  2  Blk.  1197.  Cooke,  45. —  5.  And  even  perhaps  where  he  is  in  alliance 
with  enemies  to  our  state.  Vide  Ld.  Rd.  i47.  1  Salk.  1 16.  —  6.  Is  ft  felon.  —  7.  Or 
aaootbw.  —  s.  But  under  no  other  circumstances,  is  the  relation  of  marriage  sus- 
P^oded  between  a  British  subject  and  his  wife ;  not  therefore  whefe  he  has  deserted 
ncr  and  gone  abroad.  1 1  East,  501.  —  9.  Where  he  has  abandoned  her  for  adultery. 
8T.R.  547.  Vide  1  B.&P.  558.  — 10.  Where  she  fives  apart  from  him,  with  a 
Kpante  maintenance  secured  by  deed.  8  T.  R.  545.  Vide  Green,  91. — 11.  Nor 
vbereshehas  represented  herself  as  a  single  woman.  4  Camp.  26.-— 12.  Nor,  as  it  • 
^MDs,  can  th«  wife  of  a  foreigner,  resident  abroad,  be  reckoned  ^f^  *oie.  3  Camp. 
iS5,  over-ruling  S  Esp.  554. 587,  and,  though  .not  m  terms,  1 B.  &  P.  357. 

(n)  K  In  addition  to  those  in  the  text,  the  following  occupations  are  by  tlatute 
M^edficaO^  made  liable  to  the  bankrupt  laws.  —  abanker,  5  G.  2.  c.  50.  s.59.  —  2.  And 
^person  is  such  who  receives  iponey  as  a  banker,  although  his  books  are  kept  in  a 
afferent  maofier  from  that  in  which  banker's  books  are  usually  kept;  andaltnougb, 
upon  his  receiving  any  large  sum,  he  pay  it  to  his  own  established  bsoiker,  upon  whom 
^  gives  dndb  for  the  payment  of  lane  bills  upon  him,  he  only  keeping  cash  to  answer 
floall  drafts.  1  Atk.  218.  129. —5.  And  though  he  does  not  keep  an  open  shop. 
I  Azk.  818,  —  4.  But  an  agent  to  a  regiment  is  not  a  banker,  l  Mont.  12. —  5.  So  a 
hrtiker  is  made  liable  by  SG,  2.  c.  30.  s.  59.  —  6.  And  it  seems  Jtliat  a  pawnbroker  is  a 
^'^'^  within  the  act.  1  Atk.  206 . —  7.  And  in  like  nunner  a  salesman  of  cattle^ 
)C3irist579.  -^  8.  So  A  factor  is  made  liable  by  st.  5  G.  2.  c50.  t.  59.—  9.  But 
9sm,  if  a  cattle  factor  be  a  factor  widim  th^  act.    Willes,  189.  j 

0»J  1.  These  mdividmls  are  liable  to  the  bankrupt  laws :  a  clergyman.  Cowp.  745. 
1  Ad[.  197.  —  2.  Anill^  trader.  %  Atk.  196.  4  Burr.  2066.  —  5.  A  lunatic,  upon 
^  Kt  of  bankruptcy  when  sane.  15  Ves.  590.  —  4.  A  member  of  parliament. 
lAtk.  197. 20O1.  HqgW  Abr.  915  4  G.  5.  c  53,  — *  5.  A  fofeigo  minbter's  servant. 
7AmLe,i2.  8.5. 
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So  by  the  st.  21  Jac.  19.  {p)  sl  scrivener  receiving  others  money  or 
estates  into  his  trust  or  custody,  (q) 

So  a  subject  who  travels,  and  in  a  foreign  realm  trades  hither.  R. 
1  Sal.  110.  (>•) 

So  a  man  who  trades  in  Ireland  and  sometimes  in  England.  2  Ver. 
162. 

Qii.  If  only  beyond  sea  ?     2  Ver.  162. 

(B)  (Kaijo  not. 

But  a  man  (s)  cannot  be  a  bankrupt  by  buying  and  selling,  if  his 
principal  means  of  living  be  not  gained  by  it ;  and,  therefore,  a  farmer,, 
though  he  buys  beasts,  &c.  and  afterwards  sells  them,  cannot  be  a  bank^ 
rupt ;  for  his  principal  meims  of  living  {t)  is  by  his  labour  {u),  and  not 

(p)  Not  rq)eeled  by  lo  Ann.  c.  15.     1  Atk.  141. 

(9)  1.  A  scrivener t  it  seems,  is  a  person  that  in  the  ordinary  course  of  his  dealing 
is  entrusted  with  other  men's  property,  to  lend  it  for  his  employer.  21  Jac.  1.  c.  15. 
6.  2.  1  Atk.  218.  2  Sch.  &Lef.  421.  3  Camp.  540.  —  2.  It  has  been  ruled  at  nisi 
prius,  that  be  is  one  who  carries  on  the  business  of  a  scrivener  eo  nomine.  1  £sp. 
N.  P.  C.  5S5,  —  3.  He  must  seek  to  gain  his  living  by  his  dealing.  1  Rose,  403. 
•^  4.  But  he  need  not  keep  an  open  shop.  1  Atk.  218.  —  5.  He  must  be 
entrusted  with  other  men's  property.  2  Mont.  n.  L.  1  Christ.  58.  —  6.  And  a  mere 
receipt  of  money  and  using  it  does  not  constitute  a  scrivener;  as  steward  or 
receiver  of  landed  property.  1  £sp.  C.  555,  —  7.  Nor  the  borrowing  money  upon, 
one's  own,  or  upon  borrowed  accommodation  bills,  and  payine  the  discount  for  them. 
Cowp.  347.  —  8.  Nor  does  the  frequently  taking,  by  a  clerk  of  the  custom-houes,. 
debentures  for.  merchants,  receiving  the  money  for  them,  whicii  he  keeps  in  his  pos- 
session, and  receiving  commission  with  the  receipt  of  the  money,  and  then  with  the 
money  so  received,  discounting  bills  or  notes  for  bis  own  benefit.  1  Esp.  555,  — 
9.  When  an  attorney,  is  entrusted  with  other  men's  monies  to  lend  upon  security,  and 
such  trust  is  incidental  to  his  occupation  of  attorney>  it  seems  that  he  is  not  liable  to  the 
bankrupt  laws,  from  his  seeking  to  gain  a  living  bv  transacting  such  loans ;  but  if  such 
trust,  and  seeking  to  gain  a  living  is  distinct  from  his  occupation  of  an  attorney,  he  is  a 
trader.  1  Mont.  18.  2  MonL  n.  N.  2  Esp.  555.  3  Camp.  534.  i  Holt,  N.  P.  C.  507. 
Id.  654.    £t  vide  2  Rose,  27.    2  V.  & B.  31.  175.    2  Sch.  &  Lef.  414. 

(r)  Any  one,  whether  native,  denizen,  or  alien,  trading  in  or  to  England,  though 

visiting  here  only  upon  occasions,  or  even  residing  entirely  abroad,  may,  by  committing 

-an  act  of  bankruptcy  here,  become  a  bankrupt.    St.  13  Eliz.  c.  7.  s.  l .     l  Jac.  1 .  c.  1 5. 

a.  2.    21  Jac.  1.  c.  19.  s.  15.    T.  Raym.  375.    2  Jones,  141, 142.    Salk.  1 10.    2  Vem. 

162.     Cowp.  598.     5T.  R.530.     1  Taunt.  270. 

(#)  1 .  These  individuak  are  not  liable  to  the  bankrupt  laws :  a  lunatic  upon  an  act 
of  bankruptcy  during  insanity.  6  Ves.  440.*—  2.  A  feme  covert  upon  a  trading  when 
gingle,  2  B.  C.  C.  266.  Cooke,  35.  —  3.  Still  less  upon  a  trading  during  marriage, 
unless  she  he  a  sole  trader  in  I^ondon,  or  her  husband  was  then  civUHer  mortuut.  Vide 
supra.  —  4.  An  infapt,  or  an  adult,  upon  a  trading  during  infancy.  Cro.  Jac,  454.  Ld. 
Rd.  443.  B.  N.  P.  3a.  154.  1  Atk.  146.  Sel.  Ca.  Ch,  46.  4  Ves.  163.  6  Ves.  601 . 
14  Ves.  602.  1  V.  &B.  494.  —  5.  Qwere,  Whether  one  attainted  can  be  made  a 
bankrupt.    H  Ves.  4  52. 

(i)  1.  It  seems,  that  no  occasional  dealings,  without  any  intent  to  continue  them, 
will  make  a  man  liable  to  bankruptcy.  6  Ves.  3.  Cowp.  745.  2  Blk.Com.  476. 
1  Vent.  270.  4  East,  346.  —  2.  But  such  dealings,  with  such  intent,  will.  1  T.  R.  573.  n. 

1  T.  R.  572.     6  Ves.  3.    4  Ves.  168.  —  3.  For  where  an  intention  to  deal  generally  is 
establibhed,  the  extent  of  the  trading  is  immaterial.      1  T.  R.  572.      Id.  573.  n. 

2  Taunt.  176.     1  Price,  20.     14  Ves.  603.     1  V.  &  B.  21 1.     l  Rose,  84.  —  4.  Which 
inteqtion  may,  aided  by  circumstances,  be  inferred  from  a  single  instance  of  buying 
and  selling.  Ibid.    1  Holt,  N.  P.  C.  221 . ;  et  vide  1  T.  R.  573.  n.  1 T.  R.  572.  6  Ves.  3. 
1  B.  C.C.  173. —  5.  Though  the  contrary  seems  to  have  been  held  formerly.    2  Blk 
Com.  476.    2  Keb.  487.    3  Keb.  451.     1  Vent.  29. 270.    2  Taunt.  176.     4  East,  346L 

(tt)  In  even'  case  (save  those  excepted  by  btatute),  where  a  Qian  buys  materials  and 
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by  htt  baying  and  seUiog.     Cro.  Car.  549.     By  the  at.  ^x)  5  Ann.  22. 
Per  Holt,  1  Sal.  1 10.    Per  two  J.  2  Mod.  Ca.  48.  (y) 
Nor  a  husbandman  or  labourer.     Cro.  Car.  31.  (z) 
Nor  an  innliolder.     R.  per  three  J.    Berkly  cont.  Cro.  Car.  54-9.  11. 

3  Mod.  329.     3  Lev.  309.    Jon.  437.    Carth.  150.    l  Sal.  109.  Skin. 

291.     Sbo.  96. 269.  (a) 
Nor  the  master  of  a  boarding-school.     3  Mod.  330.  (A) 
Nor  a  gun-founder;  for  he  works  for  the  service  of  the  army.    Skin.^ 

292. 
Nor  by  the  st  5  Ann.  22.  a  grazier  or  drover.     Cont.  before.    Jon.. 

So  a  man,  who  lives  by  buying  only  and*  not  selling,  cannot  be  a 
bankrupt. 
Or  by  selling  only,  (c) 

So, 


laUs  them  again,  without  charging  for  hia  labour  as  a  servant,  he  wi|l  be  a  trader,  and 
BHjbe  a  bankrupt ;  but  if  he  charges  for  his  labour  according  to  the  tine  he  is'  em< 
pkned,  and  only  sells  what  he  buys  to  the  masters  who  employ  him,  he  cannot  it 
should  seem»  be  considered  as  a  general  trader.    1  Christ.  48,  49.  * 

(x)  The  following  occupations  are,  %  slaiute,  specifically  exempted  from  the  ope- 
ntioo  of  the  bankrupt  laws:— No/rtrTOw,  graxier,  or  drover  of  cattle,  shall  be  deenred  a 
baakrupt.    5  G.  2.  c.  30.  s.  40.  —  2.  A  cowkeeper,  whose  ,cfealings  are  incidental  to 

either  of  these  three  occupations,  is  within  the  exemption,     l  Swanst.  64. 3.  And 

cowkeepins,  by  graiing  the  cows  and  selling  the  milk,  seems  not  to  be  a  trading.  1  Mont. 
«.—  4.  A  farmer,  who  occasionally  buys  hay,  com,  horses,  and  pigs  connected  with  his 
occupation  as  such,  is  within  the  exemption.    2  N.  R.  78.  —  5,  So,  likewise,  a  farmer 
hqjing  seeds  to  resell  mixed  with  his  own  growth,  and  buying  pigs  to  feed  upon  his 
stubbles  and  resell.    7  Taunt.  409.—  6.  A  fanner  is  not  a  trader  by  making  and  sellini? 
the  cheese  on  his  own  farm,  or  by  making  his  own  apples  into  cyder,  and  selling  it 
1  Mont  9.     CfK>ke,  60.  ---  7.  It  seems  to  be  decided,  that  any  buyer  and  seller  of  cow 
caires,  or  boroed  cattle,  is  a  drover,  and  cannot  be  a  bankrupt.    Willes,  588.    fi.  N.  P 
39.    11  East,  274.     1  Christ.  578. —  8.  To  buy  and  sell  sheep  constitutes,  it  seems 
part  of  the  business  of  a  drover ;  but  dealing  in  pigs  seems  to  be  a  distinct  trade 
1  Christ  .578-  —  9.  Being  a  reoewer^eneral  of  taxes  is  not  a  trading.     5  G.  2.  c.  36 
— 10.  Nor  is  the  circulating  of  exchequer  bilU,  See  the  several  acts  relating  to  exche- 
qaer  bills. 

(y)  I.  March,  34 ;   see  Good.  13.     2  Wils.  169.     1  T.  R.  34.     Cooke,  47.  ss,  ^ 
s.  But  nzlers  and  drovers  had,  previous  to  the  statute,  been  held  liable.    Cro  Car 
549.     Good.  15.212. 

(>)  1.  Cooke,  47.  SZ,  —  2.  It  seems,  a  bleacher  cannot  be  made  a  bankrupt.     1 
Christ 46.     1  Moot  17.;  but  Cooke,  43,  contra;  see  2  J^Iont  n.  M.  —  3.  Nor  acal* 
lAidcrer.     1  Christ.  46.  —  4.  Nor  a  dyer.    Ibid,  as  in  pi.  2«  —  5.  Nor  a  scavenger 
1  Rose,  379.     1  V.  &  B.  247,  vide  2  Mont  n.  £.  ^ 

Ca)  1. 4  Burr.  2064.  2  Wils.  382,  Cooke^  47.  SS.  Ld.  Rd,  286 ;  vide  1  Christ.  5a. 
—  2.  Nor  a  victualler.    Ibid. 

(b)  1.  A  schoolmaster  who  buys  books  and  clothing,  and  retails  them  to  his  scholars 
«  an  advanced  price,  is  not  a  trader.  Peake,  76  —  2.  Nor  a  schoolmaster  who  bu  vs 
and  dresses  provisisons  for  his  boarders.  3  Mod.  327.  1  Show.  96. 268.  3  Lev.  309 
Carth.  149.  Salk.  109.  3Keb.  451.  Vide  4  M.  &  S.  98.  —  3.  But  where  the  dealings  of 
a  (hssenting  minister  and  schoolmaster  were^  selling  school  books  to  his  scholars  and 
books  of  prayers  and  hymns  for  the  use  of  the  meeting-house  to  the  members  of  hiA 

coaoegation ;  doubts  were  entertained  whether  this  was  not  a  trkiding.     i  Mont  7. 

4.  "Ae  baying  fish  occasionally  by  a  fisherman  to  make  up  his  stock  for  market,  is  not 
a  tndio^    «  Rose,  424.  —  5.  Nor  is  the  buying  articles  by  the  owner  of  a  colliery 
and  scUfflg  them  to  his  pitmen.    2  Rose,  424.    Cooke,  58. 

{e)  1.  Unless  where  particular  employments  are  specified  by  statute,  there  must,  it 
ceeni^  be  both  a4Niying  and  selling  to  make  a  bankrupt  1  T.  R.  34.  Cooke,  S2.  7  East, 
4i3.  a  Smith,  445.  2  Sch.  &  Lef.  426.  —  2.  Not  a  buying  only,  or  a  selling  only,  but 
abiiyiiig4Bv'8elliB&    3  Keb.  451.    Cowp.  745.    Blk.  Com.  476«  -^  3.  Aad  not  a  buy- 

F<  ing 


72  BANKRUPT. 

So,  if  a  man  has  a  particular  emplovmeat  (d)f  in  which  he  buys  and 
sells,  he  cannot  be  a  bankrupt,  unless  it  be  a  general  trade;  as,  if  a  nuiil 
purchase  and  sell  lands,  (e) 

If  he  victuals  the  navy.     R.  1  Vent  270.  D.  1  Sal.  110.  (/) 

If  he  be  a  butler,  steward  to  the  king,  inns  of  court,  &c.  Skin. 
292.  (g) 

A  farmer  of  the  customs,  excise,  &c.  or  by  the  st.  5  Ann.  22.  the  re- 
ceiver-general of  the  taxes. 

Though  he  buys  several  things  by  this  means,  and  sells  the  surplus  (A), 
or  part  of  them  agaita.     1  Vent.  270* 

So  a  trader  cannot  be  a  bankrupt  for  debts  contracted  after  he  has  lefl 
off  his  trade.     R.  1  Sid.  411. 

Though  he  afterwards  becomes  a  trader  again.     1  Sid.  411.     1  Lev« 

17. 
Though  afier  leaving  off  his  trade,  he  sells  his  old  stock*     R.  1  Sid. 

411.     1  Vent.  29.(0 

By  the  st.  14  Car.  2.  24.  none  shall  be  a  bankrupt  for  his  stock,  in 
the  £ast-India  or  Guinea  company  or  fishing  trade,  or  for  selling  his 
dividend  received  therein  in  goods,  &c. 

And  by  the  st.  9  &  10  W.  3.  44.  no  member  {k)  of  the  East-India 
company  {I),  in  respect  of  his  stock  therein  only. 

So,  if  a  man  has  a  part  in  a  ship,  it  does  not  make  him  a  bankrupt, 
unless  he  freights  it.     1  Sid.  41 1.     1  Vent.  29.  (m) 

Or 


ng  and  selling  merely,  but  a  buying  and  selling  to  gain  a  Ikfilihood.  1  T.  R.  34.  Cooke, 
52.  —  4.  The  thing  bought,  too^  must  be  purchased  as  in  itself  an  article  for  trade,  and 
not  as  an  accessory  to  the  produce  of  land,  where  such  produce  is  intended  to  be  sold 
in  its  natural  shape.  1  T.  R.34.  Cooke,  52.  —  5.  Secus  where  the  produce  itself  it 
only  the  raw  material  of  a  manufacture,  and  used  as  such,     l  T.  R.  34.    Cooke,  52. 

(a)  Where  a  person's  income  arises  partly  from  buyiug  and  selling  in  the  way  of 
merchandize,  and  partly  from  buying  and  selling  not  in  the  way  of  merchandize,  it 
seems  that  he  is  liable  to  the  bankrupt  laws,  if  die  buying  and  selling  in  the  way  of 
merchandize,  is  collateral  to  the  dealing  not  in  the  wav  of  merchandize ;  but  that  he 
is  not  liable,  if  such  buying  and  selling  is  only  incident  thereto.    1  Mont.  17. 

(e)  2  Wils.  169.     5  Esp.  147. 

(/)  3Keb.451. 

Ig)  5  Keb.  451. 

(h)  If  a  person,  finding  that  he  has  bought  more  of  an  article  than  he  wants^ 
•ells  the  residue,  it  will  not  make  him  a  trader.    1 1  East,  276. 

(t  1.  1  Vent.  169.  1  Atk.  109.  —  2.  Nor  is  the  executor  of  a  trader,  by  disposing 
of  the  testator's  stocky  made  liable  to  become  a  bankrupt.  1  Atk.  102/ — 3.  Even 
tliough  it  is  necessary  for  him  to  purchase  ingredients  to  make  that  stock  marketabte. 
Cooke,  44  ;  vide  1  Atk.  102. 

{k)  The  trading  which  arises  from  bein^  a  member  of  a  corporate  trading  company 
seems  not  in  any  case  to  be  a  trading  withm  the  bankrupt  laws.    2  Mont.  n.  D. 

(i)  1.  Or  Bank  of  England,  st.  s  &  9  W.5.  c.  2a  5  G.  1.  c.  8.  s.  43.  —  2.  Or  Lon^ 
don  Assurance,  o^  Royal  Exchange  Assurance.  €Q.  1.  c.  18.  s.  6.  —  3.  Or  South 
Sea  Company,  9  Ann.  c.  21.  s«  42.  8  G.  1.  c.  21.  s.  12.  —  4.  Or  English  Linen  Coo^ 
pan^.  4  G.3,  c.  07.  s.  15.  Vide  15  Ves.  357.  —  5.  Or  semble  a  shareholder  in  the 
^Stationer's  Company.    LdRd.  851.    Cooke»69. 

(m)  1 .'  Nor  is  dedlng  in  hackney  coaches,  or  letting  out  horses  to  hire,  a  trading.  5 
Mod.  327.  4  Ves.  168.  —  2.  Nor  buying  and  selling  stock  on  one's  own  aocoun^ 
2  P.  Wms.  608.  2  Blk.  Com.  476.  CuUen  17.1  Mont.  8.  —  3.  Nor  is  an  underwriter 
a  trader.  15  Ves.  355.  -^  4.  Neither  the  owner  nor  farmer  of  an  interest  in  land,  by 
buying  and  selling  the  same,  or  the  immediate  produce  or  profits  thereof,  can  be  nuule 
ft  bankrupt.  2  Wilt.  169.  Loft.  323.  Cooke,  47.  S3.  61.  Vide  7  East,  447.  *^ 
5.  Hence,  making  bricks  from  tbe  produce  of  one's  soil,  whether  termor  or  freeholder, 
IS  not  a  trading.    2  Rose,  424.  -^  6.  And  where  a  Imdunakeri  n  a  laige  way  become 

by 
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Or  if  he  firdghts  it,  when  he  does  not  get  so  much  as  is  due  upon  the 
boC&MD  for  repairs.     R.  1  Sid.  411.     1  Vent.  29. 

If  a  man  commits  an  act  of  bankruptcy,  and  afterwards  pays,  or  com- 
pounds with  nil  his  creditors,  he  will  be  a  new  man.     R.  1  Sal.  110. 

(C)  act  of  bankruptcg^  (w) 

(C  1.)  What  shall  be.  —  Concealment  of  himself. 

By  the  St.  IS  £1. 7.  and  1  Jac.  15.  if  any,  &c.  depart  the  realm  (o)  of 
intent  to  defiraud  his  creditors,  being  subjects,  or  for  the  same  intent 

begin 

by  dcfife  tenant  for  life  of  the  land  whereon  the  kiln  was  wori^ed,  and  of  the  soil 
whereof  the  bricks  were  made,  he  was  held  to  be  no  trader.  7  Eas^  448.  3  Smi^h, 
445.-7.  If  a  penon  sells  stones  fiom  a  ouarry  upon  his  own  estate,  it  is  not  a  trad- 
ing. 1 V.  &  B.  45.  —  6.  Nor  is  the  working  as  a  lime-bomer  of  a  lime>kiln  upon 
one's  own  ftrm.  1  Rose,  916.  1  V.&B.  SCO.  —  9.  Nor  the  making  and  selling  of 
iQiim  upon  his  estate  1^  the  lessee  of  allum  works.  Cooke,  46.  60.  Vide  7  East, 
44T.— 10.  Nor  the  bimng  a  coal*mine,  working  it,  and  sellmg  the  cods.  S  WiU. 
169.—  1 K  A  person  who  buys  timber,  which  he  works  into  houses  that  he  builds  and 
kUs,  is  not  a  trader.  5  £sp.  147. —  is.  Nor  a  person  who  builds  a  theatre  to  he 
bdd  in  shares,  for  which  he  is  to  be  paid  according  to  measure  and  value,  he  being 
bimself  a  shaireholder.  '1  Cowp.  soa— 15.  Nor  one  who  erects  public  baths  upon 
lad  panted  for  this  poipose,  to  lumself  and  another  as  joint  tenants.  Ibid.— 14.  It 
hss  teen  said,  that  a  building  upon  a  man's  own  land,  for  any  puipose,  is  not  a  trad- 
ii^   S  Camp.  300. 

(s)  1.  As  to  the  lesal  eflfect  of  an  act  of  bankruptcy  apart  from  a  commission : — ^the 
party  may  sue  for  a  jsbt. — s.  Nor  does  an  act  ox  buikruptcy  by  the  vendee,  between 
dienle  and  deHveiy,  rescind  the  contracL  5  T*  R.  S51.  3  Ves.  255.-3.  Atradep 
had  conmitted  an  act  of  bankruptcy ;  goods  were  afterwards  sent  by  a  yendor  to  a 
pvticular  inn  as  ordcied,  whence  they  were  forwarded  to  a  packer's,  pursuant  to  a 
feaoal  order  of  the  trader,  to  send  all  goods  directed  to  him  there ;  the  packer,  ignor- 
*Dt  of  the  act  of  bankniptcy,  booked  them  to  his  account,  and  opened  tnem  to  ascer- 
taio  what  they  were:    The  asn^ees  were  held  entitled.    3  B.  &  P.  469. 

(o)  1.  The  mere  departure  mm  the  realm,  or  dwelling-house,  keqnng  house  or  ab- 
KDUne  himself  and  the  consequential  delay  of  a  creditor,  will  not  constitute  an  act 
oHiBokraiptcy,  without  proof  or  necessary  inference  of  an  intention  to  dcday,  at  depart* 
uf.  7  T.  R.  509.  I  Taunt.  S70.  Id.  273.  2  Ves.  &  Beam.  177.  l  Rose,  387.— 
2*  The  kar  of  arrest  concurriiw  with  other  motives  to  induce  a  departure;  such  de- 
fMitore  is  an  act  of  bankruptcy.  Holt,  1 75. — 3.  That  a  departure  from  the  realm  or  dvrel- 
fia»liOttse,  keeping  house,  or  otherwise  absenting  himself,  may  be  an  act  of  bankruptcy, 
de^  of  creditors  need  not  concur  with  the  intention  to  delay.  9  East,  487.  I  M. 
&  S.  676.  1  Taunt.  270.  Id.  273*  1  Mont.  48,  n.  (b).  Ibid.  14  Ves.  86.  Though 
Annerly  itused  to  be  considered  essential.  7  T.  R.  509.  8  T.  R.  166.— 4.  Where 
the  ddsying  of  creditor  is  the  neceuary  consequenct:  of  the  trader's  absentioghimself^ 
the  dcpvture  constitutes,  an  act  of  bankruptcy.  1  Camp.  279.  Vide  B.  N.  P.  39  > 
5*  ff  a  trader  depart  the  realm  to  avoid  a  criminal  prosecution;  or  in  defiance  of  such 
ntks  of  moralky,  as  to  manifest  a  neglect  of  the  interest  of  his  creditors,  he  commits 
«n  act  of  bankruptcy.  2  Mont,  note  2  C.  1  Camp.  279.  —  6.  If  a  trader,  when  pressed 
for  debts,  deport  the  realm,  it  is  presumptive  evidence  of  an  intent  to  delay  nis  cr^ 
(filon.  I  Camp.  279. — 7.  If  a  trader,  whose  residence  is  in  Dublin,  quit  England  to 
»v«id  bei^  arrested,  and  return  home,  he  commits  an  act  of  bankruptcy.  2  Taunt. 
iSC.— 8.  A  trader  resident  abroad,  having  come  to  England  for  a  tempmry 
pwpose,  commits  an  act  of  bankruptcy,  by  leaving  it  to  avoid  a  creditor. 
1  Tsaat  270.  1  Canm.  152.  Id.  80.  c.  ^-  9.  If  a  trader  depart  with  an  honest  inten- 
tioB,  compatible  with  business,  he  does  not  commit  an  act  of  bankruptcy.  1  Holt, 
176. —  la  Attention,  nrevions  to  his  d^arture,  to  the  interests  of  his  creditors  du- 
riitf  hb  absence,  is  aomissable  evidence  to  disprove  bankruptcy  by  departing,  the 
nuuB.  1  Camp.  279.  -—  1 1 .  If,  previous  to  a  trader's  departure  from  the  rwm,  he  ad- 
verttte  in  the  public  papers  that  ne  is  going,  and  that  the  ship  will  dear  for  sea  within 
the  nonth,  and  that  ne  will  tdke  charge  of  any  shipments ;  the  presumptions  are,  that 
^dipaitoreii  not  to  delay.   2  VeSk  &Beam«  177.  ^12»  Ifatiider,  having  a  house  of 
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begin  to  keep  his  house  (p),  or  otherwise  absent  himself  (j),   or  depart 

fiom 


trade  in  England  and  in  Ireland,  depart  from  England  to  Ireland,  without  leaving 
funds  for  the  payment  of  his  debts,  it  is  not  to  be  presumed  that  he  commits  an  act  of 
bankruptcv.  i  StarL  144.  —  17.  If  when  a  trader  quits  the  realm  he  leave  a  partner 
in  England,  the  presumption  that  he  meant  to  delay  his  creditors  may  be  removed. 
1  Campi  S79.  —  14.  A  trader  going  to  France  to  look  after  his  concerns  there,  doe* 
not  commit  an  act  of  bankruptcy,  though  his  creditors  be  thereby  delayed.     Holt,  1 75.- 

5  Vet.  576. 

(p^  1.  Vide  supra.  -—  2.  If  a  trader  not  having  any  house  of  his  own,  keep  in  another 
man  s  house ;  or  not  having  an^  house  keep  in  his  chambers ;  or  if  he  keep  on  ship- 
board; or  if  a  miller  keep  within  his  mill;  or  a  churchwarden  within  the  church  ;  or 
a  keeper  of  the  king's  castle,  within  the  castle;  it  seems  it  is  an  act  of  b«mkruptcy. 
Stone,  9.  Vide  2  Mars.  236.  6  Taunt  539.  1  M.  &  a  676.  2  T.  R.  62.-3.  Cir- 
cumstances amounting  to  an  act  of  bankruptcv,  by  keeping  house;  viz.  not  going  to 
his  counting-house, nor  into  the  town  near  which  he  Uvecl;  sending  for  his  papers  to 
hit  house;  not  going  out, except  taking  an  evening  walk  in  the  country.   16  Ves.  149. 

—  4.  If  a  trader  keep  at  home,  to  avoid  the  consequences  of  a  former  arrest,  he  com- 
mits an  act  of  bankruptcy.  Barnes,  160.  —  5.  An  order  to  be  denied  is  not  sufficient 
without  an  actual  denial.  Cooke,  74.  —  6.  The  intention  of  the  creditor  in  callmg  ia 
immaterial  3  Ves.  &  Beam.  129.  2  Rose,  67.  —  7.  It  is  not  necessary  that  the 
order  to  be  denied  should  be  confined  to  a  particular  creditor;  a  general  order  of  de- 
nial, followed  by  actual  denial,  is  sufficient.  Cooke,  94.  —  8.  A  general  order  of  de- 
nial, followed  by  an  actual  denial,  is  an  act  of  bankruptcy,' though  it  appear  that  the 
debtor  would  not  have  denied  himself  to  the  individual  creditor,  had  be  known  that 
it  was  him.  1  Taunt.  479.  —  9.  A  denial  to  be  seen  by  a  creditor,  without  a  denial 
of  being  at  home,  may  be  an  act  of  bankruptcy.  Cited  9  East,  491.  —  10.  A  denial 
when  the  trader  is  at  Lome,  is  sufficient,  though  he  is  seen  by  the  creditor.  1 5  Vef . 
451.  — 11.  The  denial  need  not  be  to  the  creditor  personally,  though  formerly  it  wat 
held  otherwise.  B.  N.  P.  39.  Green,  45.  — 12.  Denial  to  a  creditor's  clerk  is  suffi- 
cient Cooke,  83.—  13.  Denial  to  a  maidpservant,  who  went  by  appointment  of  the 
debtor,  upon  the  preceding  evening,  is  an  act  of  bankruptcy.  15  Ves.  449.  — 14.  A 
denial,  to  avoid  process  out  of  chancery  nnder  a  decree  for  a  debt,  will  be  an  act  of 
bankruptcy.  Supra.  —  15.  A  trader  withdraws  from  his  counting-house  to  bis  parlour^ 
for  the  purpose  of  avoiding  the  importunities  of  his  creditors.  'J*his  is  an  act  of  bank- 
ruptcy. 1  Camp.  271. —  16.  A  denial  to  several  persons,  whom  the  witness  believes, 
from  their  frequent  calling,  to  be  creditors,  is  evidence  to  go  to  the  jur}'.  1  Esp.  381. 
— 17.  A  denial  to  a  creditor  who  calls  for  payment,  but  does  not  ask  to  sec  the  debtor^ 
is  not  an  act  of  bankruptcy.  1  Camp.  271.  — 18.  If  a  trader  come  out  to  a  creditor 
end  say  that  he  is  not  at  home;  this,  comme  semble^  is  not  an  act  of  bankruptcy.  15 
Ves.  451. — 19.  The  denial  must  be  to  a  creditor  who  has  a  debt  at  that  time  due. 
A  denial  therefore  to  one,  having  a  note  payable  at  a  future  day,  will  not,  by  itself,  be 
«n  act  of  bankruptcy.  7  Vin.  6.  pi.  14.  —  20.  A  denial  is  always  open  to  explanation  ^ 
as  in  cases  of  sickness,  company,  particular  business,  or  the  lateness  of  the  hour ;  for 
the  mere  denial  is  not  amclutwe  evidence  of  an  intent  to  delay.  1  Atk.  201.  1  Burr. 
484.  B.  N.  P.  38.  — 21.  A  refusal  to  see  a  creditor,  merely  upon  the  ground  of  his 
calling  at  the  trader's  dinner  hour,  is  not  an  act  of  bankruptcy.  3  Camp.  349.  B.  N.  P. 
39.  —  22.  A  direction  to  a  servant  to  deny  die  trader  to  any  one  who  should  come 
whilst  he  is  at  dinner,  or  engaged  in  business,  is  not  an  act  of  bankruptcy.    Holt,  159. 

—  93.  It  is  not  an  act  of  bankruptcy  for  a  debtor  to  cause  himself  to  be  denied  to  a  cre- 
ditor calling,  by  the  debtoi's  appointment,  for  payment  on  a  Sunday.   2  Rose,  21.2  Ves. 

6  Beam.  311.  —  24.  A  denial  to  avoid  an  attachment  for  non-delivery  of  goods,  will 
not  be  an  act  of  bankruptcy,  as  it  is  only  to  evade  doing  a  duty.  1  Atk.  196.  Queere, 
as  the  Stat,  of  Eliz.  has  the  words  **  debt  or  dutf^,"  1  Mont.  49.  n.  (f.)  —  25.  Unless 
a  denial  to  a  creditor  is  in  consequence  of  a  direction  from  the  debtor,  a  subsequent 
epprobaXion  of  it  by  him,  will  not  make  it  an  act  of  bankruptcy.  1  Rose,  50.  17 
Ves.  416. 

(q)  1.  Supra.  —  2.  The  act  of  absenting  is  presumptive  evidence  of  an  intent  to  do* 
lay.  Green,  52;  see  the  note  in  3  Camp.  530.-^3.  It  seems  that  any  evasion  by  a 
trader  of  his  creditors,  is  an  absenting.  2  Mars.  236.  — 4.  The  words  *'  or  otherwise 
to  absent  himseli^"  in  ftat.  13  Eliz.  c.  7.  &  1  Jac.  1.  c  15.  are  not  confined  to  an  ab- 
senting from  the  dwelling-house,  or  any  particular  place.  9  Mars.  236.  6  Taunt. 
532.  —  5.  A  trader  who  is  in  the  habit  of  attcodiogHhe  Royal  Exchange,  and  who  re* 

tire* 
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firom  his  dwelling-house  (r),  or  take  sanctuary^  whereby  a  creditor^  bemg 
a  sobfect.  may  be  defeated  or  delayed  of  his  just  debt^  he  shall  be  ad- 
jodlged  a  bankrupt. 

And 


tires  from  Change  upon  the  approach  of  a  creditor,  and  desires  a  friend  to  tell  him  that 
he  is  not  there,  commits  an  act  of  bankruptcy  by  absenting  himself.    2  Mars.  236. 
6  Tannt.  532.  —  6.  A  trader  having  a  counting-house  in  town,  and  a  dwelling-house 
in  the  country,  left  the  former  (to  which  he  never  returned^,  taking  his  books  with 
him,  wad  slept  at  his  dwelling-house  a  few  nights,  when  he  finally  left  that  also.    Held^ 
diat  having  quitted  hu  countine-house  wi£out  the  Ofdmus  revertendi^  he  b^gan  to 
sbsent  himself  from  that  day,  within  the  stat.  of  £liz.,  and  thereby  committed  an  act 
of  bankruptcy.     1  N.  R.  234.  —  7.  A.  in  London,  is  in  partnership  with  B.  in  Kfsn- 
chetter.    A.  goes  to  Manchester,  and  after  remaining  there  two  days,  secretly  leaves 
the  Manchester  counting-house  with  B.     This  is  an  act  of  bankruptcy   by  both. 
3  Camp.  312.  —  8.  It  seems  that  a  trader  absents  himself  within  the  meaning  of  the 
bankrupt  laws,  who  disappears  after  sojourning  sometimes  at  one  place,  sometimes  at 
aoather,  in  consequence  of  not  having  any  house  of  his  own.    Billing.  92.  —  9.  A 
trader  went  into  a  back  shop  in  a  neighbour's  house  to  avoid  being  seen  bv  an  officer^ 
who  he  said  he  was  afraid  had  a  writ  against  him.    This  is  an  act  of  bankruptcy.    1 
M.  k  S.  676.  — 10.  A  trader,  upon  being  applied  to  for  payment,  leaves  his  house 
nader  pretence  of  getting  money,  but  goes  to  a  billiard  table  and  remains  there  the 
whole  evening.    l%is  is  an  act  of  bankruptcy.    2  £sp.  6SU —  11.  A  trader  renmrning 
abroad,  with  intent  to  delay  his  creditors,  commits  an  act  of  bankruptcy.   1  Stark.  147. 
4Canp.  289.     Sed  vide  supra. — 12.  If  a  trader  absent  himself  to  get  the  term  of  a 
creditor,  he  crommits  an  act  of  bankruptcy.    2  Str.  809. — 13.  Absenting  himself  to 
avoid  process  for  the  payment  of  ntoTM^,  is  an  act  of  bankruptcy.    2  Str.  809.    Bariies,, 
160.    ffillinghurst,  92.    Stone,  10.     1  Atk.  240.     1  Atk.  196.  —  H.  If  a  trader,  upon 
ahtfsiting  himself  from  his  house,  state  that  writs  are  out  against  him,  it  is  not  necessary 
to  shew  that  any  writ  had  in  fact  issued.    1  £sp.  334.  S.  C.  Mont. —  15.  A  trada: 
bang  arrested,  escaped  from  the  officer,  and  fled  into  the  house  of  anotlier  person, 
whoe  the  door  was  kept  fast,  and  the  officer  was  not  permitted  to  enter ;  and  be  con- 
tiaoed  there  until  it  was  dark,  having  declared,  that  though  the  debt  was  paid  iipoa 
which  he  was  arrested,  yet  he  was  afraid  of  being  opposed  by  some  other  creditor.  This 
is  ao  act  of  bankruptcy  bv  absenting  hunself.     1  M.  &  S.  338.  -y-  16.  A  trader,  by  se- 
cretly withdrawing  himself  after  having  been  arrested,  absents  himself  within  the  mean- 
ing of  the  bankrupt  laws.    Green,  52. — 17.  The  absendng  must  be  voluntary,  and 
oot  by  means  of  arrest.    Green,  52 ;  see  the  note  in  3  Gamp.  530.  —  18.  A.^trader's  ab- 
santing  himself  for  fear  of  being  arrested  by  a  writ  de  excommunicalo  capiendo,  or  to 
avoid  an  attachment  under  a  decree  in  chancerv  for  not  making  a  conveyance,  is  not 
an  act  of  bankruptcy.    Billing.  92. — 19.  Where  the  bankrupt  being  embarrassed, 
appointed  a  day  for  toree  of  his  principal  creditors  to  come  to  his  counting-house  and 
euuaine  his  books,  and  early  on  that  morning  he  left  his  house  and  went  to  a  public- 
boose  in.tbendshbourhood,  where  he  directed  his  clerk  to  bring  him  intelligence  of 
what  passed  with  his  creditors,  and  assign^  as  a  reason  for  so  doing,  that  he  ex- 
pected that  his  creditors  would  be  irritated,  and  that  some  harsh  language  might 
pass,  and  that  possibly  they  might  be  induced  to  arrest  him.    Held,  not  an  act  o€ 
bankruptcy.    4  Taunt.  603. 

(r;  1.  Departure  from  the  dwelling-house,  or  realm,  and  the  consequential  delay  of 
a  creditor,  not  an  act  of  bankruptcy,  without  proof  or  necessary  inference  of  an  inten- 
tioQ  to  delay  at  the  instant  of  departure.  2  Ves.  St  Beam.  177. —  2.  Pressure  of 
debts,  though  strong,  not  conclusive  evidence  of  that  intention.  2  Ves.  &  Beam.  177. 
—  3.  The  motive  must  be  inquired  into,  and  though  the  inference,  from  mere  depar- 
ture, is  against  the  trader,  yet  circumstances  may  explain  it  away.  7  T.  R.  509,  ated 
ibid.  1  Burr.  484. -~  4.  Act  of  bankruptcy  by  Quitting  the  dwelling-house,  with  the 
iaiention  of  delaying  a  creditor,  though  under  tne  impression  of  a  groundless  appre- 
Kensiou.  15  Ves.  449.  —  5.  The  departure  must  be  voluntary*  Sir.  809.  —  6.  A 
coopoUory  absence,  as  in  the  case  of  arrest,  will  not  be  an  act  of  bankruptcy. 
OttBk^SX  —  7.  The  length  of  the  absence  is  an  immaterial  circumstance.  Str.  809. 
^-^  That  a  creditor  should  have  called  is  not  required  for  the  act  of  bankruptcy  by 
ubiconding,  as  for  that  of  keeping  house.  As  to  the  reason  of  that  distinction,  if  the 
latter  can  be  established  by  other  evidence,  quarc.  14  Ves.  85.  —  9.  If  a  person  ^ 
living  at  an  inn  or  a  public-house,  wh<^ehis  business  requires  him  to  be  resident  for  a 
^$9  tmd  he  d^arts  from  that  house  to  delay  creditors^  it  is  an  act  of  bankruptcy. 

2  Taunt 
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And  if  he  has  no  constant  dwellings  if  he  absentfi  himself  from  his 
Usual  abode. 

If  a  miller  keep  himself  within  his  mill. 

A  churchwarden  within  the  church. 

And  therefore,  if  a  man  absent  himself  from  his  house  or  abode  for 
debt. 

Or  abscond  within  his  house  for  a  day  or  an  hour,  with  design  to  de- 
fraud or  delay  his  creditors.     R.  Pal.  S25. 

'  Or  denies  himself,  when  he  knows  that  a  creditor  comes  for  his  debt ; 
he  will  be  a  bankrupt. 

Or  upon  notice  of  process  or  execution  against  him  for  debt. 

Or  process  out  of  chancery  upon, a  decree  for  p&yment  of  a  debt 

Though  the  concealment  of  himself  be  only  for  a  little  time.     Pal. 

S25. 

Or  he  be  sued  only  as  surety  for  another.     Pal.  325. 

Otherwise,  if  he  absent  himself,  or  abscond  for  other  cause  than  to  de- 
fraud or  delay  creditors :  as,  if  it  be  to  avoid  an  arrest  upon  an  txccmn 
municato  capiendo. 

Or  to  avoid  the  service  of  process  to  enforce  a  decree  in  chancery. 

So,  if  he  absconds  sometimes  for  debt,  but  afterwards  appears  pub- 
lickly  and  openly  for  the  most  part  in  his  shop  and  upon  the  Exchange. 
Semb.  Cro.  El.  13. 

So,  if  he  absconds,  and  afterwards  goes  beyond  sea  and  trades ;  for 
this  is  evidence,  that  his  first  concealment  was  not  to  avoid  creditors. 
1  Sal.  110. 

Yet  if  he  trades  de  novo  after  a  manifest  act  of  bankruptcy,  this  doei 
not  purge  (s)  his  bankruptcy.     I  Sal.  110. 

(C  2.)  Fraudulent  arrest,  &c. 

So  by  the  st.  13  El.  7.  and  1  Jac.  15.  if  any,  &c.  suiSer  himself  wil^ 
lingly  to  be  arrested  for  money  not  due  for  goods  or  other  just  cause,  or 


9  Taunt  176.  —  10.  If  a  trader  goes  away  without  leavtng  any  directions  for  carrying 
on  his  business,  he  comnuts  an  act  of  bankruptcy.  3  Camp.  58a  l  Mars.  ISS.  --« 
1 1.  A  debtor  admitdng  and  seeing  a  creditor  camns  for  payment,  then  pretending  that 
he  is  going  for  the  money,  leaving  the  house  with  the  creditor  in  it,  commits  an  act  of 
bankruptcy.  Esp.  651.  —  19.  An  absence  to  avoid  an  attachment  for  not  performing 
an  award  tor  the  delivery  of  goods,  is  not  an  act  of  bankruptcy ;  sectu,  if  for  payment 
of  money.  Atk.  196.  —  19.  Where  a  debtor,  being  embarrassed,  appointed  a  day  for 
three  of  his  principal  creditors  to  come  to  his  counting-house,  and  examine  his  books, 
and  early  upon  that  morning  be  left  his  house,  and  went  to  a  public-house  in  the 
ndghbourhood,  where  he  diracted  his  clerk  to  bring  him  intelligence  oi  what  passed 
witn  his  creditors ;  and  assigned  as  a  reason  for  so  doing,  that  he  en>ected  that  his  cre> 
ditors  would  be  irritated,  that  some  harsh  language  might  pass,  and  that  possibly  they 
might  be  induced  to  arrest  him;  held,  not  an  act  of  bankruptcy.  4  Taunt.  603.—- 
14.  Act  of  bankruptcy,  by  leaving  his  house  to  avoid  a  creditor,  without  collusion, 
eomplete  Uie  instant  of  departure ;  and  therefore  not  aflected  by  subsequent  residence 
with  the  petitioninff  crecfitor.    1  V.  &  B.  45. 

(«)  1.  if  an  act  of  bankruptcy  be  e(|uiyocal,  circumstances  may^  be  called  in  to  ex- 
plun;  but  if  clear  and  unequivocal,  it  cannot  be  purged  or  explained  away  by  subse- 
quent circumstances.  Cro.  Eiis.  15.  l  Salk^  lio.  l  Burr.  467.  9T.R.  59.  Vide 
9  Blk.  Com.  485.  1  TauAL  479.— *  9.  A  denial,  therefore,  to  a  creditor  is  not  pui^ged 
by  Ids  bdng  admitted  in  contequenoe  of  his  importunity.    5Etp,iiS. 

suffer 
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sttSer  himself  to  be  arrested,  or  yield  himself  to  prison  {t\  of  intent 
to  definud  or  hinder  creditors,  he  shall  be  adjudged  a  banKrupt. 

So  by  the  st.  1  Jac.  15.  if  any  firaudulently  procure  himself  to  be  ar* 
rested,  or  his  goods,  money,  or  chattels,  to  be  attached  or  seques- 
tered, (if) 

And  therefore,  if  he  become  a  prisoner  in  the  Fleet  or  Marshalsea> 
be  will  be  a  bankrupt. 

So,  if  he 'Cause  a  voluntary  or  feigned  action  to  be  commenced  against 
him. 

But  he  is  not  a  bankrupt  if  his  goods  are  attached^  or  sequestered 
without  his  procurement ;  as^  upon  an  attachment  out  of  a  court  for  hit 
defiudt  or  laches. 

So^  if  A.  has  a  rectory  impropriate,  and  the  tithes  are  sequestered 
for  not  repairing  the  chancel. 

(C  3.)  Continuance  in  prison. 

So  by  the  st.  1  Jac.  15.  if  any  arrested  for  debt,  shall  after  the  arrest 
lie  in  prison  six  months,  (or  by  the  st.  21  Jac.  19.  two  months,)  or  more, 
upon  that  or  any  other  arrest  or  detention  in  prison  for  debt,  he  shall 
be  adjudged  a  bankrupt. 

Thou^  the  debt  be  of  what  value  soever,  for  which  he  shall  be  ar- 
rested. 

Though  bail  be  given  at  first,  and  he  lies  in  prison  afterwards,  but 
DOt  immediately  upon  the  arrest.     Ray.  481.     1  Sal.  109. 

But  the  arrest  must  be  lawful ;  and  therefore,  if  he  be  arrested  by  an 
executor  before  probate,  it  does  not  make  him  a  bankrupt.  R.  3  Lev» 
58.    1  Vent.  S70»  (x) 


(0  If  a  trader,  who  is  arrested,  have  money  sufficient  to  pay  the  debt,  but  go  topri- 
•00  to  force  his  creditors  to  a  composition,  he  commits  an  act  of  bankruptcy.    7  Vin. 

61. 

(k)  Attachment  and  sequestration  mean  that  sort  of  process  by  which  suits  are  by 
cnstom  commenced,  as  in  the  city  of  London;  and  do  not  relate  to  final  process. 
Cooke,  113.    Cowp.387.    Vide  3  East,  411. 

{»)  1.  That  lying  in  prison  for  the  specified  time  may  be  an  act  of  bankruptcy,  an 
intention  to  delay  creditors  need  not  concur.  9  East,  487.  —  S.  It  seems,  that  a  per* 
MB  does  not  commit  an  act  of  bankruptcy,  who  is  committed  in  execution  of  a 
erininal  sentence,  and  who^  durins  the  course  of  that  commitment,  is  cfaar^pd  with  a 
debt,  and  detained  for  upwards  of  two  months,  although  after  the  tocpiration  of  the 
seatenoe.  Goodinge,  36.  Ves.  168.  ^^  5.  Nor,  as  it  seeips,  does  a  party,  by  lying  ia 
prison,  for  two  months  upon  an  arrest,  upon  a  bond,  before  the  day  of  payment,  in 
order  to  oblige  the  debtor  to  find  sureties,  according  to  the  custom  of  London. 
Baling.  96.  Goodinge,  26. ;  vide  Cooke,  1 09.  — -  4.  Nor,  as  it  seems,  by  lying  in  prison 
fortwo  months  upon  an  arrest,  on  a  demand  arising  upon  a  contract,  where  the  proper 
ronedy  is  by  bill  for  a  specific  performance.  1  Atk.  147.  —  5.  Whether  the  lying  in 
prison  upon  an  arrest  by  an  executor  before  probate,  is  within  the  statute,  seems  to  be 
doubtfiil.  Freeman,  97*0.  1  Vent.  370. ;  vide  2  Lev.  57.  —  6.  A  person  is  arrested 
by  Thtue  of  a  warrant  directed  to  a  sheriff's  officer,  but  upon  account  of  illness  i% 
peruiiued  to  remain  a  few  days  in  his  own  house,  in  the  custody  of  the  officer's  fqUower, 
^  is  not  named  in  the  warrant,,but  who  keeps  the  key  of  the  house  in  his  possession; 
he  it  then  removed  to  gaol,  where  he  continues  for  the  remainder  of  two  months. 
Hddf^at'this  is  a  legal  imprinonmont,  so  as  to  constitute  an  act  of  bankruptcy. 

I  Mm.  469.  6  Taunt.  106.  4  Camp.  164.  —  7.  The  time  must  be  computed  from 
tile  commencement  of  imprisonment.  1  Camp.  509.  -*-  8.  And  since  in  computing 
tnoe  from  an  act,  the  day  of  doing  it  must  be  included,  the  day  of  the  arrest  must  be 
reckoned  part  of  the  two  months.  3  East,  407.  — •  9.  A  l^Ed  month  is  a  lunar  month, 
or  twen^-eight  da^s.  3  Atic.  346.  2  BIk.  Com.  141.  >—  lo.  And  a  commission  issued 
fifty-nx  dayi  iBclafively  after  the  arrest,  is  good.    4  Esp.  S3l.    3  East,  407.  —  1 1.  If 
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(C  4.)  Fraudulent  outlawry. 

So  by  the  st.  13  EI.  7.  and  1  Jac.  15.  if  any,  &c.  shall  suffer  bimself 

to  be  outlawed. 

But  an  outlawry  in  Ireland  (t/)  does  not  make  one  a  bankrupt*  (z) 
Nor  outlawry  hete,  unless  it  be  with  intent  to  defraud  creditors. 

Semb.  1  Lev.  13.  {a) 

Or  if  it  be  reversed  before  the  commission  issues,  (b) 

Or  reversed  for  default  of  proclamations  after  the  commission. 

(C  5.)  Non-payment,  &c.  afler  suit. 

So  by  the  st.  21  Jac.  9.  if  any,  &c.  being  indebted  to  any  person  or 
persons  in  100/.  or  more,  shall  not  pay  or  compound  for  the  same  in  six 
months  after  it  shall  grow  due^  and  he  be  arrested  for  the  same;  or  in 
nix  months  after  an  original  sued  for  the  same  debt,  and  notice  of  it 
given  to  him,  or  left  in  writing  at  his  dwelling-house  or  last  place  of 
abode^  he  shall  be  a  bankrupt. 

Thodgh  he  be  arrested  by  process  out  of  the  exchequer,  and  the  suit 
be  not  by  original. 

But  by  the  St.  10  Ann.  15.  this  description  of  a  bankrupt  after  20 
Aprils  1712,  is  void  and  repealed;  provided  no  act,  sale,  or  disposition 
of  any  bankrupt's  estate  upon  the  said  description,  by  force  of  a  com- 
mission before  the  said  20  April,  shall  be  avoided. 


the  trader,  after  bang  arrested,  find  real  bail,  and  afterwards  surrender  in  discharge  of 
•liis  bail,  and  lie  in  prison  two  months,  he  is  a  bankrupt  from  the  time  of  his  surrender, 
«nd  not  from  the  time  of  the  first  arrest,  l  Vent.  570.  2  Show.  512.  i  Salk.  109. 
1  Salk.  110.  Willes,  464.  1  Burr.  437. — 13.  But  in  the  case  of  a  mere  formal  bail, 
for  the  purpose  of  changing  a  prisoner  from  one  custody  to  another,  the -trader  is  a 
bankrupt  from  the  time  of  the  nrst  arrest.  1  Burr.  497. —  IJ.  If,  after  an  arrest,  the 
ti«der  IS  too  ill  to  be  immediately  removed,  and  he  remains  some  days  in  his  house^ 
and  is  then  carried  to  prison,  the  rehition  is  to  the  first  arrest.  4  Camp.  164. — 14.  A 
trader  is  arrested  upon  the  fourth,  and  is  allowed  to  be  at  large  till  the  eighth,  when 
lie  returns  into  custody ;  on  the  tenth  he  is  removed  by  habeat  corpus  into  K.  B.  and 
remains  there  two  months;  the  bankruptcy  has  rehition  to  the  eighth,  l  Camp.  509. 
^de  4  Taunt.  198.  —  15.  A  trader  who,  bring  in  prison  at  the  suit  of  one  plain ti£^  is 
(detained  at  the  suit'of  another,  commits  an  act  of  bankruptcy,  if  he  He  in  prison  two 
months  after  such  detainer,  although^  as  to  the  first  arrest,  he  is  discharged  within  two 
iiMnths.    2  Burr.  814. 

(jf)  1 .  The  act  of  bankruptcy  must  be  committed  in  England.  Dick.  553.  2  Vem.  156. 
1  Sialk.  1 10.  Cowp.  398.  1  Atk.  82.  5  T.  R.  530.  ^  2.  Though  evidence  in  proof 
of  it  may  be  drawn  from  matters  done  abroad.  1  Rose,  1 50. — 3.  As  a  consequence  oT 
^e  first  position,  a  fraudulent  grant  or  conveyance,  if  executed  abroad,  is  not  an  act 
of  banknjptcy.  5  T.  R.  530.  Dick.  535.  —  4.  Nor,  as  laid  down  by  the  principal 
position,  is  a  fitiudulent  outlawry  in  Ireland.  Stone,  172.  Billing,  94.  Good.  23.— 
^.  So  if  a  trader  depart  firom  England,  without  any  intent  to  delay  his  creditors,  but 
when  abroad  resolve  not  to  return,  though  for  the  purpose  of  avoiding  his  creditors, 
it  is  not,  it  seems,  an  act  of  bankruptcy.  -  1  Mont.  32. 

(«)  But  one  in  the  county  palatine  of  Durham  does.    Stone^  124.    Billing.  94. 
Good.  25. 

(a)  iKeb.  11.    2  Sid.  69.  IH.  176. 

(/f)  Scd  vid8  Cook€9  85. 

(C  6.)  Escape 
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(C  6.)  Escape,  or  covinous  bail. 

So  bj  the  St.  21  Jac.  19.  if  any,  &c.  being  arrested  for  100/.  or  more 
of  jost  debt,  sball  after  such  arrest  escape  {d)  out  of  prison,  or  procure 
Lis  enlargement,  by  putting  in  common  or  hired  bail. 

But  now  by  the  st.  10  Ann.  15.  every  act  which  relates  to  the  descrip-' 
don  of  a  bankrupt  by  procuring  his  enlargement  by  common  and  hired 
bail  is  repealed  from  the  20  April,  1712 ;  provided,  not  to  avoid  any  tfct, 
tale,  or  disposition,  &c.  on  a  commission  taken  out  before. 

(C  70  Protection,  or  bill  for  delay. 

So  by  the  st.  21  Jac.  19.  if  any,  &c.  by  himself  or  others,  with  hi« 
procurement,  obtain  any  protection  {e\  unless  a  person  lawftdly  pro- 
tected by  the  privilege  of  parliament. 

Or  shall  prefer  to  the  king  or  any  of  the  king^s  courts  any  petition 
or  bill  against  any  of  his  creditors,  to  enforce  them  to  accept  less  than 
the  just  and  principal  debt,  or  to  procure  a  longer  day  of  payment  than 
was  giTen  by  the  original  contract,  he  shall  be  adjudged  a  bankrupt. 

But  if  the  creditors,  upon  request,  enlarge  the  time  for  payment,  it 
does  not  make  him  a  tMBinkrupt. 

So,  if  any  one  be  protected  as  the  king's  servant.    R.  Skin*  21.  {f) 

(C  8.)  Fraudulent  conveyance. 

So  by  the  st.  1  Jac.  15.  if  any,  &c.  shall  make  or  cause  to  be  made 
any  fraudulent  grant  or  conveyance  (g)  of  his  lands  or  goods, whereby  cre« 

ditora^ 

(d)  1.  The  escape  mutt  be  of  such  a  nature  as  manifests  the  prisoner's  intention  to 
iQaaway,  md  thereby  defeat  his  creditors.  1  Burr.  437. —  s.  Hence  if  the  prisoner 
h  carried  bj  pennisBion  of  the  sheriff  through  a  diflerent  county  in  his  road  to  a 
jsdge't  cfaamDeTy  upon  a  habeu  corpus^  to  be  committed  to  another  prison,  he  doea 
not  eseape  within  tne  meaning  of  the  statute.  Ibid, — S.  It  seems  too  that  it  is  not 
m  escape  to  take  a  defendant  seized  upon  a  ca,  m.  to  a  lock-up  house.    4  Taunt* 

609. 

it)  The  granting  protections  has  fallen  into  disuse. 

(/)  Ambassadors  and  their  servants  are  not  priyil^ged  from  bankruptcy.  7  Ann. 
CIS.  s.  5. 

(g)  1.  Tlie  alienation  mnst  be  by  deed.  Burr.  S477.  Cowp.  117.  Ckiwp.  689* 
1  £^  68.  7  T.  R.  67.  8  Bro.  503.  —  9.  Which,  as  it  seems,  must  be  delivered  ab> 
tobtdv,  and  not  as  an  escrow.  17  Ves.  900. — 9,  A  fraudulent  judsment  and  ezecu* 
tioo,  tfaoogh  vmd  against  creditors,  is  not,  in  itself,  an  act  of  baiULruptcy.  Cowp. 
497.^4.  Nor  does  a  trader,  by  secretly  conveying  his  goods  out  of  his  house  to 
prereat  thrir  bein^  taken  in  execution,  commit  an  act  of  bankruptcy.  1  Ld.  Rd« 
TiS.-^S.  A  commission  cannot  issue  as  upon  an  act  of  bankruptcy  by  a  trader  resident 
sbroid,  but  subject  to  our  bankrunt  laws,  committed  by  an  assignment  of  his  eActs 
oecttted  sl>rocul.  5  T.  R.  530.  Dick.  $33,  1  Cowp.  401 .  — -  6.  Any  grant  or  conveyance 
vtich  a  court  of  equity  would  declare  fraudulent,  is  an  act  of  bankruptcy.  Burr.  478. 
4*1. — 7.  So  is  a  voluntary  conveyance,  void  under  the  statutes  of  bankruptcy,  ifi 
^vudolent.  1  Bsp.  68.  —  8.  So  is  a  grant  or  conveyance,  fraudulent  within  tne  sta- 
tutes of  Elisabeth  against  fraudulent  convcnrances.  Dougl.  88.  Good.  99. — 9.  So 
(all  CMcntiab  ooncurrine)  is  assignment  of  book  debts.  14  Ves.  186.  But  aiutre 
per  Mom.  i  toL  37.  n.  (k).  —  lo.  So  is  an  assignment  of  all  the  effects  for  the  oeno- 
fit  of  creditors,  with  a  proviso  to  be  void  if  all  the  creditors  do  not  ex^ute ;  but 
diat  in  the  mean  time  the  acts  of  trustees  shall  be  good.  4  Camp.  939. —  ii.  So 
Uewise,  notwithstanding  a  simple  proviso,  that  it  shui  be  void,  ir  all  the  creditors 
do  aoc  assent  to  it.  3  £sp.  999.  17  Ves.  194.  4  Bast,  OSU — 19.  So  is  a  grant  or 
'^Bv^eyaooc^  by  aa  insolvent  trader,  of  the  whole  of  bif  property  as  a  floating  security 

to 
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to  the  grantee^  for  all  sums  of  money  that  he  may  advance  on  any  bill  of  the  trader*!, 
if  ^e  trader  continue  in  poHesnon  upon  a  secret  trust  for  tha  grantee,  to  whom  he 
delivers  possesnon  on  the  eve  of  bankruptcy.    Burr.  827. — 13.  So  is  a  grant  or  con- 
veyance by  a  trader,  for  the  satisfaction  of  any  part  of  his  debts,  or  to  indenmify 
against  the  contingency  of  loss,  a  person  who,  previous  to  the  grant  or  conveyance, 
has  become  surety  for  the  trader,  if  made  with  mtent  to  give  the  grantee  a  preference 
in  the  event  of  a  bankruptcy.    3  Mont,  note  S.     11  East,  9<K).    Dougl.  88.    Vide 
Burr.  481.    1  T.R.  155. —  14.  So  is  a  bill  of  sale,  by  a  trader,  of  the  whole  of  his 
property  to  a  friend  who  iMivances  a  sum  to  pay  off.an  execution.      5  Esp.  8b.  — 
15.  So  18  a  grant  or  conveyance  by  a  trader,  under  an  arrest  of  the  whole  of  his  pro- 
perty to  a  creditor,  to  secure  a  sum  of  money,  which  the  creditor  advances  to  pay  the 
debt  for  which  the  trader  is  arrested,  and  to  pay  the  debt  due  to  the  creditor.    Dougl* 
289. — 16.  So  if  a  trader  being  in  custody  upon  an  arrest,  and  knowing  himself  to  £e 
insolvent,  give,  in  order  to  procure  his  release,  to  the  arresting  creditor,   a  bill  of 
sale  of  idl  his  Elects  and  stock  in  trade  to  satisfy  the  debt  and  pay  off  the  residue,  it 
is  an  act  of  bankruptcy.     7  East,  138.  —  17.  So  is  a  conveyance  of  land  by  a  trader, 
in  trust  to  sell  and  pay  an  urgent  creditoiv  vrith  a  further  trust  to  pay  debts  to  relatives 
not  pressing,  in  contemplation  of  bankruptcy.    3  Taunt.  241. —  18.  So  is  a  grant  or 
conveyance  by  an  insolvent  trader,  against  whom  there  u  an  existing  judgment  or 
decree,  to  a  person,  with  knowledge  of  such  Judgment  or  decree,  if  made  to  defeat 
the  creditor,  although  the  consideration  is  fuu  and  valuable.    !l  Mont,  note,  2  A.  — 
19.  But  no  grant  or  conversance  made  by  a  trader,  in  consideration  of  property  ad- 
vanced at  the  time  of  making  the  grant  or  conveyance,  is  an  act  of  bankruptcy.    £sp. 
OS.  —  20.  Nor  is  a  fraudulent  surrender  of  a  copyhold.    3Bro.  502.    Dougl.  88. — 
21.  Nor  is  an  agreement  whereby  an  insolvent  undertakes  to  pay  a  composition  by 
instalments,  and  authorizes  the  creditors,  in  case  of  default,  to  take  possession  of  afi 
his  goods.    3  Esp.  2SS8.  —  22.  And  where  A.  and  B.  are  partners  and  insolvent,  an 
assignment  to  B.  from  A.  in  trust  for  the  wife  of  B.,  who  is  the  daughter  of  A.,  is  no 
act  of  bankruptcy  by  B.,  though  a  party  to  the  deed.     1  Esp.  68.  —  23.  Quare,  whe- 
tiier  a  deed  executed  only  by  a  trader,  but  not  by  a  trustee  or  a  creditor,  is  an  act  of 
bankruptcy.     1  Holt,  15.  —  24.  Quare,  too,  whether  an  assignment  by  a  debtor,  of 
policies  of  insurance  on  his  lifb,  is  one.    2  B.  &  P.  230.  *-  25.  A  conveyance  by  a 
trader  of  all  his  e£Bscts  by  deed,  to  .the  exclusion  of  one  or  more  of  his  creditors,  is 
an  act  of  bankruptcy. "  2  Cowp.  632.  —  96.  Though  it  be  bv  way  of  security,  and  for 
valuable  consideration.    1  Burr.  467.    2  Burr.  827.    DougL  294.  — 27.  And  whether 
possession  be  delivered  or  not.    1  Burr.  467.    2  Burr.  827.    DougL  294. —  28.  And 
though  the  trader  was  under  the  arrest  of  the  creditor  to  whom  the  deed  was  executed. 
7  East,  138.  — 29.  And  though  the  trader  is  under  the  influence  of  the  fear  of  legal 
process  at  the  time  of  making  the  grant  or  conveyance.    Dougl.  S82.    7  East,  549. — 
30.  So  is  an  assignment  of  all  a  trader's  efects  for  the  benefit  of  all  his  creditors,  unless 
every  creditor  had  concurred.  B.  N.  P.  40.  4  Burr.  2240.    1  Cowa  123.  16  Ves.  148. 
—31.  So  is  a  grant  or  conveyance  by  a  trader  of  the  whole  of  his  property,  to  be 
equally  distributed  amongst  his  creditors,  for  the  satisfaction  of  part  of  his  debt,  un- 
less it  be  made  with  the  consent  of  ey&ry  creditor.     2  Mont,  note  U.  —  38.  If  a 
trader  call  a  meeting  of  his  creditors,  at  which  it  is  resolved  that  he  shall  assign  all  his 
property  in  trust  for -the  benefit  of  his  creditors,  with  an  intention  that  it  shall  be  a 
vahd  operative  deed,  for  the  purpose  of  the  trust;  and  if  between  the  time  of  such 
resolution,   and  the  time  of  actually  executing,  the  creditors  resolve,  without  the 
privity  of  the  trader,  to  procure  an  execution  of  the  deed,  for  the  express  purpose  of 
making  the  trader  a  bankruptt  and  the  deed  is  executed  accordingly,  it  is  .an  act  of 
baiAruptcy.    4  East,  230.  — « 33.  So  is  a  grant  or  conveyance  by  a  trader  of  the  whole 
of  his  property  for  the  satisfaction  of  any  part  of  his  debts,  or  to  indemnify  against 
the  contingency  of  loss  a  person  who,  previous  to  the  grant  or  conveyance,  has  become 
surety  for  the  trader,  unless  made  with  consent  of  every  creditor.     Cooke,  86. 
B.  N.  P.  40.    4  Burr.  2235.    8  T.  R.  521.    Burr.  477.    Dougl.  88.    Vide  1  Blk.  441. 
Cowp.  117.''629.    6  T.  R.  134.— '34.  Although  the  amount  of  the  debt  is  inconsi- 
derable, compared  to  the  amount  of  the  property  assigned,  and  the  trader  is  in  credit 
ot  the  time  or  making  the  grant  or  conveyance,  and  does  not  openly  fail,  till  many 
years  after  it  is  made.    Dougl.  88.  —  3S,  So  is  a  ^rant  or  conveyance  by  a  trader  of 
all, his  stock  in  trade,  or  of  so  much  as  to  inc|ipacitate  him  from  trading,  or  of  all  his 
household  goods.    1  Blk.  441,  —  36.  So  is  a  grant  or  conveyance  by  a  trader,  for  the 
satisfaction  of  any  part  of  his  debts,  creatine  an  insolvenqr.    1  Blk.  441.  —  37.  So  it 
seems  is  a  grant  or  conveyance  by  a  trader^  for  the  tatisfactipn  of  any  part  of  his  debts, 
of  so  much  of  his  proper^  as,  when  actually  transferred,  will  dbable  him  from  trading, 
unless  it  be  made  witii  the  consent  of  every  creditor.    9  Mont,  note  X.  —  38.  And  a 
colourable  exception,  or  an  exception  of  only  a  small  part,  will  not  make  a  grant  or^ 

conveyance 
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ditorsy  being  subjects,  may  be  defeated  or  delayed,  he  shall  be  judged  a 
bankrupt. 

And  therefore,  if  he  makes  a  grant  or  conveyance  fraudulent  within 
the.  St.  13  £1.  or  the  st.  27  £1.  it  makes  hiui  a  bankrupt  Vide  what 
conveyances  are  fraudulent  within  these  statutes^  Covin,  (B  2,  &c.} 

And 


•ooTcivnce  valid.     Burr.  477.    Vide  Burr.  827.      1  BIk.  562.  441.      4  Burr.  2235. 

Covp.  117.  629.  ~-:  89.  So  a  mortgage  of  two  leasehold  messuages^  and  all  the  trader's 

flock  in  trade,  but  his  household  goods  and  debts,  which  were  very  trifling,  were  not 

iododed,  was  considered  fraudulent,  and  an  act  of  bankruptcy,  as  being  an  assign- 

aeot  of  all  bis  stock  in  trade,  without  which  he  could  not  carry  on  business.    2  Blk. 

Bcp.  996.  —  40.  And  what  erant  or  conveyance  by  a  trader  for  the  satisfaction  of  any 

|tft  of  his  debts,  of  so  much  of  his  property  as,  when  actually  transferred,  will  not 

Usable  him  from  trading,  is  an  act  of  bankruptcy,  from  being  made  with  an  intent  to 

pfe  the  oantee  a  preference,  in  the  event  of  a  bankruptcy,  or  is  valid  from  being 

mde  with  any  otber  intent,  must  be  determined  by  the  particular  circumstances  of 

och  caie.   2  Blk.  996.  — •  41.  And  though  cases  have  occurred,  in  which  an  assignment 

^  deed  of  part  of  a  trader*s  effects  made  when  the  party  had  a  bankruptcy  in  contem- 

pbdoo,  was  not  an  act  of  bankruptcy.  2  P.  Wms.  427.  Burr.  480.  1  Blk.  44 1 .  Yet  their 

antborilytt  questionable,  see  3  Wils.  47.  Cowp.  124.  Dougl.  86.  Cooke,  94.  — 42.  On 

the  other  hand,  if  a  trader  executes  an  assignment  by  deed  of  part  of  his  effects,  and 

ddiren  potsession,  or  a  nominal  possession,  and  it  does  not  appear  that  he  had  his  bank- 

nplcy  in  contemplation,  the  assignment  will  be  good,  ^od  not  an  act  of  bankruptcy*     1 

Bar.  478. 4B 1.    7  T.  R.  67.  —  43.  Every  case  of  an  act  of  bankruptcy  by  deed,  proceeds 

spoil  die  ground  of  its  being  a  fraud  upon  the  bankrupt  laws.  2  Cfowp.  629.  —  ^4.  And 

valid  tnnsactionfl^  as  between  the  paraes,  may  be  fraudulent  by  reason  of  covin,  collusion, 

«  confederacy  to  injure  a  third  person.    1  purr.  474.-45.  Fraud  is  sometimes  a  mere 

■atter  of  fact,  and  sometimes  the  conclusion  of  law  arising  upon  ^acts.  Burr.  467.    Vide 

Burr.937.  2P.  WiDS.427.  Bl|f.44i.   Burr.2477.  1  T.  R.  155.    1B.&P.283.  7T.R, 

—46.  In  an  inquiry  whether  a  grant  or  conveyance  for  a  present  consideration  is  fraur 

doleat,  the  value  of  the  oroperty  withdrawn,  and  the  tangibility  of  the  substituted 

property,  are  proper  considerations  f^r  a  jury.    6  East,  259. — 47.  If  the  wprds  of  the 

jnat  or  convevance  are  general,  fraud  may  be  presumed.   2  Burr.  827.    4  Burr.  2235. 

Boir.  478.  3  Kep.  81 .  —  43.  So  if  it  is  falsely  dated.   2  Burr.  827.    1  Bos.  &  Pul  283. 

— 49.  So  if  it  is  executed  in  private.  2  Burr.  827.   Vide  Burr.  478.   3  Rep.  81. — 50. 

&)if  it  ismade  at  an  unseasooable  hour,    l  Blk.  362.    Cowp.  117.    Bos.  &  Pul.  582. 

U  East,  860. — 5t.  So^it  is  to  secure  a  larger  sum  than  is  actually  due.  2  Burr.  827. 

—52.  So  if  it  is  to  secure  an  unliquidated  demand.    2  Burr.  827. —  53.  So  if  the 

inoior  soppress  any  evidence  by  which  the  intent  of  the  grant  or  conveyance  may  be 

Afidstcd.    4  Burr.  2235.    Burr.  467.    Dou^l.  86.  —  54.  In  an  absolute  grant  or  coiv- 

vcjiBce  of  personal  chattels  by  a  trader  to  his  creditor,  the  non-delivery  of  exclusive 

povesdon  in  the  best  manner  which  the  nature  of  the  case  admits,  is  strong,  if  not 

coodusive  endence  of  fraud.    3  Rep.  81.     Burr.  467.    2  T.  R.  587.     5  T.  R.  239. 

2  A.  &  P.  6a    5  £sp.  22.     1  Camp.  332.  —  55,  And  possession  of  personal  chattels 

nut  be  delivered,  although  the  grant  or  conveyance  include  real  property  or  chatt^ 

nil  9  Rep.  81.    Burr.  467.    2  Blk.  996.  — -  56,  So  where  the  grant  or  conveyance 

is  sbsolnte  upon  the  face  of  it,  notwithstanding  it  is  understood  between  the  parties 

tbt  there  shall  be  a  condition  attending  it.    2  T.  R. 597.    See  7  T.  R.  67.-57.  A 

dditeiy  of  nominal  possession  of  property,  apparently  in  the  possession  of  the  grantor^ 

i»  not  sufficient,  when  actual  possession  can  be  delivered.    Burr.  827.    Dougl.  88.-^ 

is.  Bat  it  seems  to  be  sufficient  when  th/e  property,  b9th  before  aod  after  the  grant  or 

coBvcyaoce,  is  apparently  in  the  possession  of  the  grantee.    7  T.  R.  71.  —  59.  The 

<^ay  of  possession  is  only  presumptive  evidence  of  the  honesty  of  the  transaction. 

Bur.  467.    Dougl.  282.    9  East,  240.    5  Esp.  22.    7  East,  138.  *-  60.  If  the  grant 

or  ooQfcyiiice  is  made  upon  the  eve  of  the  bankruptcy^  fraud  may  be  presumed. 

4  East,  2 10. —  61.  On  the  other  hand^  a  srant  or  convej^ance  may  be  an  act  of  bank- 

nipccy,  akhou^  it  is  made  many  years  before  the  opnen  failure.  2  Blk.  996.  Dougl.  88. 

^  62.  If  the  grant  or  conveyance  is  made  voluntarily,  without  any  application  by  the 

^Dtee,  fraod  may  be  presumed.    1  Mont.  43.  —  63.  So  if  made  without  the  privity 

«  die  creditor..  2  P.  Wms.  427.;  vide  Cowp.  117.    4  Burr.  2235.-64.  So  if  thp 

ffp'ic*^  by  the  creditor  is  collusive  between  him  and  the  debtor.    4  Burr.  225c. 

Voi.II.  G  6T.R, 
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And  if  he  makes  a  (raudulent  grants  &c.  he  will  be  a  bankhipt,  though 
he  afterwards  appears  publicly  upon  the  e^cchange,  &c,  Semb.  cent. 
Hutt.  42.  (g) 

(C  9.)  To 

f     -  —  -  -  -  -  I. 

6  T.  R.  153.  —  €5.  So  if  the  grant  or  conveyance  ia  made  in  conseauence  of  a  trader's 
voluntarily  communicating  his  insolvency  to  the  holder  of  one  of  nis  bills,  and  before 
I  the  bill  is  due ;  and  of  the  holder's  then  pressing  for  payment,  and  promising,  in  the 

f  event  of  payment,  to  be  security  to  his  creaitors  for  so  much  ai  the  estate  will  produce, 

if  they  wui  agree  to  a  composition,  it  is  an  act  of  bankruptcy.     1  B.  &  P.  283. — 66.  So 
a  grant,  or  conveyance  by  a  trader,  of  part  of  his  property,  executed  in  consequence 
of  the  pressure  of  a  cremtor,  and  from  fear  that  hostile  measures  will  be  aaonted 
llgainst  him,  if  it  contain  provisions  in  favour  of  some  relations  of  the  trader's,  which 
are  voluntary,  and  to  »ve  them  a  preference,  in  contemplation  of  bankruptcy,  is  an 
act  of  bankruptcy.    $  Taunt.  24 1 .  —  67.  But  if  the  grant  or  conveyance  is  made  upon 
an  application  by  a  creditor  for  payment  or  for  security,  ft  is  not  an  act  of  bankruptcy. 
2  Mont,  note  Y.  —  68.  Though  the  trader  knows,  at  the  time  of  midcinft  it,  that  his 
failure  is  inevitable.    2  Mont,  note  Z. — 69.  It  seems  too,  that  the  knowledge  by  the 
creditor  of  the  insolvency  of  the  trader,  does  not  raise  a  presumption  that  the  grant 
OF  conveyance  u  an  act  bf  bankruptcy.    1  Ves.  280.    B.  &  P.  582.  —  70.  So  if  the 
grant  or  conveyance  is  made  in  consequence  of  an  application  by  the  creditor,  and 
from  the  impression  upon  the  mind  of  the  debtor  of  a  moral  obligation  to  give  security 
for  the  debt,  it  is  not  an  act  of  bankruptcy.    2  Mont,  note  Y. ;  sed  victe  3  Ves.  85. 
B.  &  P.  582.    11  East,  261.  —  71.  Nor  is  it,  because  the  application  by  the  creditor 
is  to  give  further  security  for  a  debt  secured  upon  an  instrument  not  pa^'able  till  a 
future  day.     B.  &P.283.  582.;   vide  1  T.  R.  155.    11  East,  260.  — 73.  Nor  be^ 
cause  Iqgal  process  was  not  threatened.    2  Mont,  note  Y.  —  73.  So  any  transfer  by  a 
trader  of  part  of  his  property,  made  under  an  apprehension  that  a  depee  of  fbree, 
civil  or  criminal,  is  about  to  be  applied,  is  valid.    1  Stark.  88.  —  74.  So  if  the  grant  or 
conveyance  is  made  in  consequence  of  a  well  or  ill-founded  fear  of  l^al  process. 
1 T.  K.  155. ;  vide  Dougl.  282.  —  75.  So  if  a  tnider,  under  the  apprehension  that  his 
creditor  will  proceed  against  him  for  foi^gery,  transfer  property  m  liquidation  of  die 
clebt,  and  two  days  after  such  transfer  he  commit  an  act  or  bankruptcy  by  dqwrtnre 
from  the  realm,  the  transfer  is  valid.     1  Staikie,  88.  —  76.  And  an  agreement  to  keefi 
execution  secret,  and  that  the  person  aaainst  whom  it  is  executed  shall  return  the  goods, 
is  not  an  act  of  bankniptcy,  where  tne  execution  itself  is  adverse,  though  it  is  void 
against  creditors.    Lofft.  121,  2.  —  77.  The  trader's  solvency,  at  the  time  of  die  ex- 
ecution of  the  grant  or  conveyance,  is  presumptive  evidence  of  the  honesty  of  the 
transaction,     lo  Mod.  489.    Cowp.  435.    Dougl.  88.  —  78.  So  is  the  gfuit  or  con- 
veyance, bang  betiefidal  to  the  general  creditors.    2  P.  Wms.  427.    7  T.  R.  67.  — 
79.  So  the  grant  or  conveyance,  being  made  in  consequence  of  a  prior  fkir  agreement. 
2  P.  Wms.  427.    Vide  Cowp.  117.     1  B.  &  P.  283.  —  80.  So  if  the  grant  or  con- 
veyance is  of  such  a  nature  as  a  court  of  equity  would  have  compelled  the  trader  to 
execute,  it  is  not  an  act  of  bankruptcy.     10  Mod.  489.   Burr.  478.    Dougl.  86.*— 
8 1 .  A  fraudulent  conveyance  cannot  be  read  to  support  the  commission,  if  unstamped . 
Peake,  168.  —  82.  If  three  partners  propose  to  convey  their  property  to  trustees  for 
their  creditors,  and  the  deea  is  incapable  of  being  executed  according  to  the  trast, 
unless  it  is  executed  by  all  the  three  partners ;  if  it  is  executed  only  by  one  of  the 
partners,  it  is  not  an  act  of  bankniptcy  by  him  who  executes  it.     15  East,  2 is. 
17  Ves.  202.  —  83.  Assignment  by  partners  by  deed  of  property,  proved  to  be  all 
their  property,  in  trust  for  their  creditors,  with  a  proviso  to  be  void  if  fdl  the  creators 
for  above  20/.  should  not  execute,  or  a  commission  of  bankruptcy  should  issue  within 
a  certain  time,  is  an  act  of  bankruptcy ;  not  where  the  deed  being  joint  and  not  several 
one  never  executed.     17  Ves.  jun.  193.  —  84.  A*  assigns  all  his  stock  by  a  deed  to 
which  B.  is  party,  B.  cannot  sue  out  a  commission  upon  this  act  of  bankruptcy. 
2  Camp.  49. 

(g)^i.  By  5  Geo.  2.  c30.  s.  24.  if  any  bankmpt  shall,  after  issuing  of  eomorissiotiy 
pav  to  the  person  who  sued  out  the  same,  or  otherwise  give  or  deliver  to  him  goods  or 
other  satisfaction  or  security^  for  hb  deb^  whereby  such  person  bis  and  receives  more 
in  the  pound  in  respect  of  his  debt  than  Uie  other  credttors ;  such  payment,  &c.  shall 
be  deemed  such  an  act  of  bankruptcy  that^  commission  may  be  susperseded,  and  an- 
other awarded.  —  2.  The  payment,  or  giving  sec»u%,  to  constitute  an  act  of  bank- 

10  niptcjr. 
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(C  90  To  what  time  (A)  it  shall  relatd. 

If  a  man  becomes  bankrupt  by  continuance  in  prison  for  two  months 
after  an  ^  arrest,  or  for  not  compounding  within  six  months,  or  by  a 
dischaige  upon  common  or  hired  bail,  by  the  st.  21  Jac.  19.  he  shall  be 
adjadged  a  bankrupt  from  the  time  of  his  first  arrest. 

So^  if  after  an  arrest,  he  escapes. 

If  upon  an  arrest  he  gives  bail,  and  afterwards  is  arrested  by  another, 
and  continues  in  prison  two  months,  he  shall  be  a  bankrupt  from  the 
first  arrest.     Per  Holt,   1  Sal.  111. 

So,  if  upon  an  arrest  he  gives  bail^  and  afterwards  surrenders  himself 
in  discharge  of  his  bail.     Semb.  per  Holt,  1  Sal.  111.  Vide  infra. 

If  a  bankrupt  gives  away  his  goods,  &c.  after  the  commission  issues, 
it  will  be  void.     R.  2  Co.  26.  a.  Vide  post  (D  16.) 

Though  it  be  for  satisfaction  of  a  just  debt.     R.  2  Co.  26.  a. 

So^  if  he  makes  a  gift  to  a  creditor,  or  a  diq)05itionof  his  goods^  &c. 
after  an  act  of  bankruptcy  committed,  and  before  a  commission  granted, 
the  gift,  or  disposition  will  be  void ;  for  by  the  st.  IS  El.  7.  the  oargain 
and  sale  by  the  commissioners.  Sec  shall  be  good  against  the  offender^ 
his  wife,  heirs,  &c.  and  all  claiming  under  him  by  any  act  after  he  first 
became  a  bankrupt.    2  Co.  2S.  (t ) 

But 


niptcy,  miiit  be  after  a  commisnon  has  issued.  1  Yes.  157.  5  Yes.  349.  14  Yes.  85. 
15  Vo.  462.  472. — 5.  The  obtaining  pavment  or  security  seems  to  be  an  act  of 
baibiiau^,  although  it  is  uncertain  at  the  time  whether  the  creditor  will  receire 
■OK  thgn  the  other  creditors.  1 5  Yes.  465.  —  4.  The  payment  by  the  bankrupt 
<if  ptrt  of  the  petitioning  creditor's  debt,  with  a  grant  of  security  for  the  remainder, 
« ooodition  that  the  oonmrission  died  away,  is  sufficient  evidence  of  bankruptcy, 
vitliont  proof  that  other  creditors  were  damnified.  Cooke,  95.  —  5.  The  knowledge 
bf<Me  ortwoof  ab6dy  of  creditors  diat  the  petitioning  creditor  receives  payment 
or  MtiifiMtioB  from  the  bankrupt,  is  not  sufficient  publicity  to  prevent  the  operation 
flf  the  statute:  there  must  be  a  general  comnranication.  15  Yes.  464.  —  6.  By 
46. 5.  c93.  traders  having  prtvil^e  of  parliament  deemed  bankrupts,  if  money  due 
■oc  paid,  &c.  in  two  months  after  personal  service  of  summons ;  and  their  persons 
Mly  privileged,  if  act  of  bankruptcy  committed.  —  7.  So  privileged  trader  must  ap- 
patr  to  process  ia  two  months,  or  deemed  bankrupt.  —  8.  So  privileged  trader  deemed 
^SBbupt  in  defisult  of  payment  of  money  within  eight  days  after  service  of  order  of 
c^uneenr  or  exchequer.  —  9.  If  the  affidavit  in  the  court  of  common  law  do  not  state 
poatifely  that  the  person  is  a  member  of  pariiament,  it  seems  that  it  is  not  sufficient 
to  constitute  an  act  of  bankruptcy.    S  Rose,  204.  — 10.  Semble,  it  ought  to  appear 

ri  the  deposition,  as  an  ingredient  of  the  act  of  bankruptcy  under  4  Greo.  3.  c.  3  J. 
the  snmmons  required  to  be  served  on  the  trader  M.  P.  was  taken  out  after  the 
aidint  was  filed  of  record.    S  Rote,  805. 

W  There  is  no  fictitious  relation  of  the  act  to  the  beginning  of  the  day ;  hence  the 
^  of  the  act  and  of  the  commission  may  be  the  same.    14  Yes.  80.    l  Y.  &  B.  54. 

(i)  The  rdation  to  the  act  of  bankrupt  in  this^  latter  pdnt  of  view  may  be  treated 
ikos: — 

^^  ■Ceagfal  rafef. 

^ccoiAf^ffJla/  ikaU  be  an  iMtwng  itftke  cammiMtUm  within  M0  »tat,  46  Geo.  c.  1.76.  and 
49  GefK  5.  e.  121. 

'^^if^l^h'^^iat  ^^  be  an  mtalvency  wthm  them. 

^MfffiUf— IfM  <MI?  be  a  momey  payment  within  the  tUOute. 

^i^t'-PaifmentM  hy  or  <m  behaff  of  ike  banknqst^  in  retpect  of  goods  told,  wAenpro^ 

^*ty    Pt^pmenti  by  or  on  behalf  of  the  bankrupty  in  respect  of  goods  sold,  when  not 
protected, 

G   2  Seventhly 


«4  BANKRUPT; 

But  if  a  iaan  upon  an  arrest  gives  bail,  and  afterwards  surrenders 
Iiimself  in  discbarge  of  his  bail,  he  shall  not  be  ^  bankrupt  from  the  first 

arrest; 


Sevenihfy — Paymenii  by  or  an  behajff  of  the  bankrvpt,  in  respect  of  bUb  of  exchange, 
when  protected. 

Eighthly — Pmfmenti  by  or  om  UMf  of  the  banimptf  m  reepect  ofWU  of  exchange,  when 
'  not  protected. 

Jji^nihiy^^Payments  to  the  banhrupt^  pohen  protected, 
Tenthly — Payments  to  the  bankrupt,  when  not  prUected^ 
JSleoemthiy^-^Purchasersfroim  the  bankrupt,  uAen  protected, 
Twelfthly — Purchasers  from  the  bankrupt,  when  not  protected, 
Thirteenthly — Other  disposUions  of  the  bankrupts  property,  u^en  protected, 
Fowieenthly — Other  dispositions  of  the  bankrupts  property,  when  not  protected. 
Fifteenthly — lAabOity  tf  third  persons  implicated  in  wuntthorized  transactions,'^  And 

First^General  Rvles, 

1.  The  general  rule  is,  that  the  commissioners  aatigDment  has  relation  to  the  act  of 
bankruptcy,  avoiding  all  intermediate  transactions.  —  2.  Avoiding  not  only  acts  m 
pais,  and  rescinding  every  contract  made  or  completed  after  the  bankruptcy,  but  a|so 
acts  upon  record,  and  l^gal  acts  done  by  the  bankrupt ;  so  that  if  execution  is  taken 
out,  alter  the  act  committed,upon  a  judgment  before,tne  execution  may  be  invalidated. 
9  Blk.  Com.  485.  1  P.  Wms.  9S.  Vide  8  Vem.  899.  1  Blk.  6i.  1  P.  Wms.  737. 
3  Lev.  58.  Skin.  21.  8  T.  R.  199.  —  3.  Which  relation,  in  the  case  of  bankrutcy,  by 
lying  in prisonh, as  reference  to  the  first  day.  I  Burr.  437.  2  Burr.  814.1  AtL  260.  WiUea, 
464.  Davies,  376.  2  T.  R.  141.  l  Ves.  &,  Beam.  52.  —  4.  It  seems  that  no  trans- 
'  action  can  be  invalidated,  by  relation  to  an  act  of  bankruptcy  previous  to  the  debt  of 
the  petitioning  creditor.  2  Maule  &  Selwyn,  479.  2  Rose,  71.  2  Mont,  note  6  £. — 
5.  And  when  the  execution  and  act  of  bankruptcy  are  upon  the  same  day,  the  priority 
may  be  ascertained.  4  Camp.  197.  8  Ves.  82.-*  6.  The  doctrine  of  relation  is  ,not 
favoured  by  the  courts.    2  Mont,  note  ^l^.  —  7.  Neither  is  the  avoidance  of  acts 

done  without  notice  of  the  bankruptcy.    1  Vem.  27.    1  Vea.  326.    1  Blk.  642. 

8.  Nor  will  a  court  of  law,  upon  motion,  render  any  assistance  to  enforce  this  rdation 
in  a  case  where  no  advantage  can  be  taken  of  it  by,  the  regular  course  of  law.  1  Blk. 
642.  —  9.  Its  severity  has  been  mitigated  by  several  statutes  *,  which  in  certain  situa- 
tions make  exceptions  to  the  general  rule  of  relation.  These  statutes  are,  1  Jac.  1. 
c.  15.  8.  14.  19  Geo,  2.  c.  32.  21  Jac.  1.  c.  19.  s.  14.  46  Geo.  3.  c.  135.  s.  1.  3. 
49  Geo. 3.  c  121.  8.  I.  3.  6^  Geo.  3.  c  137. — 10.  And  the  sum  of  th^  provittons, 
applied  to  two  classes  of  tran8actions,namely,  transactions  with  notice  of  the  act  ofbank- 
ruptcy,  and  transactions  without  notice,  is  as  follows  f  s  fVith  notice,  no  transaction  is 
valid,  not  even  the  single  csae  of  a  purchaser  for  value,  and  no  commission  issuing 
within  five  vears  after  the  act  of  bankruptcy.  7  Vin.  119.  Without  notice  %,  ail  tram- 
.  actions  (including  process  against  property X  dated  two  calendar  mouths  before  the  date 
of  the  commission,  are  protected;  and  transactions  of  a  particular  class,  though  done 
within  two  such  months,  are  protected  likewise,  namely,  all  payments  of  debts  to  the 
bankrupt, and  payments  by  the  bankrupt,  in  the  usual  and  ordinary  course  of  trade  and 


*  Compulsoiy  payments,  to  one  having  committed  an  act  of  bankruptcy,  by  judicial 
proceedings,  are  protected  by  common  law,  and  therefore  tbbngh  with  notice. 

t  Assuming  that  the  stat  of  the  .46th  of  the  king;  contains  no  implied  negatives 
retrenching  upon  the  statutes  of  James  and  George  the  second.  » 

t  The  issuing  of  a  commission  is  a  public  act,  of  which  all  are  bound  to  take  notice. 
Hitchcock  V.  Sedgvrick,  2  Vem.  156. ;  and  it  seems  that  knowledge  of  the  bankiTuptcy, 
by  an  agent  making  a  payment  for  a  company,  is  knowle^e  by  the  compel^. 
1  Mont.  547.  By  stat.  46  Geo.  3.  c.  135.  s.  3.  the  issuing  of  a  conunission,  though  it 
-he  afterwurds  superseded,  is  sufficient  notice  of  a  prior  act  of  bankruptcy,  if  an  act  of 
bankruptcy  were  actually  committed  at  the  time  of  issuing  such  commission, 

9  dealing, 
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tfiert;  for  the  statute  shall  be  intended  only,  where  he  continues  in 
pijioo  upon  the  arrest.     R.  1  Sal.  109.  Adm.  S  Lev.  58.  I  Vent.  370. 

Sanb* 

dolii^  ia  respecf  of  goods  sold  *,  or  bills  f  of  exchange  %  drawtiy  negotiated  or  ac» 
eeptea^  in  such  course^,  and  all  deHoeritM  to  the  bankrupt,  or  his  order,  otgootb, 
vires,  merchandizes,  and  effects,  his  property. —  II.  These  provisions  are  to  receivQ 
a  fiberal  construction,  semble.     7  T.  K.  715.    5  T.  R.  197. 

Snmify-^Wkat  $kaU  be  am  iumng  of  ike  conumaion  wiikm  the  dot,  46  Geo.  3.  c.  135. 

and  49  Geo.  3.  c.  ISl. 

12.  The  issuing  of  the  commission  means,  in  these  statutes,  merely  its  passing  tbd 
frett  seal    It  is  immaterial  whether  it  be  opened  and  acted  upon  or  not.  *  3  Camp. 

301. 

Tiirdfy — What  akall  be  an  insohency  wUktH  tkem, 

15.  To  inndidate  a  payment  made  hv  a  bankrupt,  more  than  two  months  before  the 
tkte  of  the  commission,  it  is  not  sufficient  to  snew,  that  the  creditor  had  renewed 
bifls  ibr  the  debtor,  in  consequence  of  the  inabHlit^  of  the  latter  to  provide  for 
tkm ;  the  insolvency  mentioned  in  the  statute,  meaning  a  general  inability  to  answer 
ogagements.  1  Camp.  49S.  — 14.  But  paying  oflT  one's  creditors  by  small  portions 
u  one  can  raise  mone^,  is  a  state  of  insolvency.  1 M.  &  S.  358. 353, 4,  5.  —  1 5.  Insol- 
fency  means  an  inabili^  to  make  one's  payments  as  usual.  Ibid.  — 16.  The  mere 
Uoooar  or  removal  of  a  bill,  is  not  notice  of  insolvency.    Ibid.  —  17.  An  arrest  is 

£:  endence  of  the  creditor's  knowledge  of  the  debtor's  insolvency.    S  B.  &  P.  399. 
etiamsB.&P.  396.  . 

Fknarthiy — What  shall  be  a  money  payment  vnthin  the  ttatutet^ 

18.  Doubts  seem  to  have  been  entertained,  whether  the  statute  extends  to  any  pay* 
neots  except  to  money  payments.  1  Mont.  540 ;  vide  infra,  in  the  case  of  payments 
t'bukmpts. —  19.  The  indorsement  by  a  debtor  of  a  bill  after  a  secret  actof  bank<* 
niptcv,  and  receipt  by  the  creditor  of  its  contents,  before  a  commission  issues,  is  pro* 
tected.    S  Yes.  550. 

T^Abf—PaymenU  by  or  on  behalf  of  the  bankrupt,  in  respect  of  goods  sold,  when 

^protected. 

SO.  Payment  by  a  trader,  after  a  secret  act  of  bankruptcy,  under  and  in  conequence 
of  so  arrest,  is  protected.  2  B.  &  P.  399.  confirmed  in  3  B.  &  P.  398.  but  see  Ld. 
EDeoborou^*8  judgment  in  l  M.  &  S.  350.  —7  Si.  Or  made  upon  bringing  an  officer 
vitfa  a  writ  into  his  shop.  2  B.  &  P.  398.  —  '22.  But  whether  a  payment  made  in 
coDse^ence  of  a  seizure  and  sale  of  effects  under  an  execution ;  or  a  payment  by  a 
trader  to  prevent  a  seizure ;  or  to  redeem  the  goods  after  seizure ;  or  to  redeem  his 
person  after  He  is,t]dken  in  execution,  is  a  payment  in  the  course  of  trade,  has  not  been 
decided.    1  Mont.  543. 

Suikfy^Paymeids  by  or  on  behalf  of  the  bankrupt  in  respect  of  goods  sold,  when 

not  protected. 

25.  Payments  by  a  bankrupt  protected  by  stat.  19  Geo.  2.  c.  32.  s.  1.  are  confined 
^  the  two  cases  tnerein  specified.  ,  5  T.  R.  197.  —  24.  And  also  to  payments  made 
by  the  bankrupt  himself,  or  his  authorized  agent,  excluding  payments  by  a  stranger 
opon  compulsory  process,  such  as  garnishment,  or  for  bankrupt's  accommodation. 
7 East,  154.  3  Smith,  156.  Seel  Stark.  147.  —  ^5.  Payment  upon  the  debtor's  so- 
ficitiDg  his  creditor  to  receive  the  money,  ieems  not  to  be  a  payment  in  the  course  of 

*  QMBrr,  whether  the  term  is  limited  to  the  description  of  goods  in  which  both 
parties,  or  either  of  them  deal.    See  1  Christ.  609. 

t  Qacre,  if  limited  to  bills  for  goods  sold  in  the  usual  course  of  trade  ?  Semble^ 
not.  Qirist610,  611. 

t  (butre,  whether  a  promissory  note  is  within  the  statute  of  George  the  second. 
Harwood  v.  Lomas,  11  £ast,  127.  See  Mr.  Christian's  reasons  for  thinking  that  it  is 
not    I  Christ  608. 

{  Which  last  words  n>ply,  in  Mr.  Christian's  judgment,  as  well  to  goods  sold  as  to 
twsdnvB,&c.    1  Chnstian,  609. 

6  3  *«^. 
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jBemb.  coat,  per  Halt,  1  Sal.  111.  R*  aoc.  S  Sho.  S53.  Ray.  479« 
R.  2  Sbo.  512.  525.  But  per  Sho.  there  dub.  per  2  J.  Nortti  cont* 
Skin.  22.     R.  per  toiam  curiam  ^  Jsa.  2.  Skin.  270. 

(D.)  Com* 


trade.  1  B.  &  P.  285.  — S6.  Money  paid  by  a  trader  to  a  carrier,  afler  a  secret  act 
of  bankruptcy,  for  the  carriage  of  gooas,  is  not  protected.  5  T.  R.  197.  —  27.  Reim- 
bursevent  or  acceptance  and  payment  of  bills  (by  a  factor  under  agreement  to  ad* 
Vance  money  upon  the  goods  consigned  to  him  by  a  trader  having  committed  a  secret 

act  of  bankruptcy)  by  sale  of  the  property,  is  not  protected.*   8  T.  R.  199. 

^8.  Where  a  debtor,  under  arrest  and  detainers,  sends  for  and  pays  all  the  respec- 
tive plaintiff's  save  one,  the  payments  are  not  protected.  3  B.  &  P.  237.  —  29.  IPay* 
ment  by  a  trader,  by  minute  portions  to  each  of  his  creditors,  is  not  in  the  course  of 
trade,  l  M.&  S.  345.  — 30.  And  the  payment  by  a  trader  of  interest  upon  an  over- 
due debt,  is  evidence  that  the  payment  is  not  in  the  ordinary  course.  Id.  p.  346.  ~- 
31.    Vide  etiam  3  Bro.  47.  a  case  of  a  loan,  and  not  a  payment. 

Seventhly — Payments  by  or  on  behalf  of  the  bankrupt  in  respect  of  bUls  of  ej^change, 

when  protected* 

32.  Payment  of  a  bill  upon  and  in  consequence  of  an  arrest  thereon,  after  a  secret 
act  of  bankruptcy,  is  a  payment  in  the  course  of  trade.  2  B.  &  P.  39$.  9  Ves.  515.  — 
83.  A  payment  by  a  trader,  after  having  had  time  given  to  him  for  payment,  but  not 
upon  an  over-due  security,  may,  as  it  seems,  be  protected  by  the  statute.  See  judg- 
ment of  Eyre,  J.  in  2  B.  &  P.  399.  —  34.  A  trader,  afler  a  secret  act  of  bankruptcy, 
gave  his  acceptance  to  a  creditor  for  a  pre-existine  debt,  and  placed  in  his  hands  as  a 
farther  security,  certain  policies  of  insurance ;  which  in  consequence  of  loss,  became 
of  no  value.  The  policy  broker,  at  the  bankrupt's  request,  gave  his  own  acceptance  to 
the  creditor,  to  induce  nim  to  give  up  the  policies,  which  acceptance  was  aflerwarda 
paid  to  the  creditor.  Held,  that  it  was  the  broker's  not  the  bankrupt's  property  which 
the  creditor  had  received,  and  therefore  could  not  be  recovered  by  the  assignejcs. 
7  East,  164.  —  3S.  And  note,  that  the  assignees  cannot  follow  through  the  hands  of 
bona  fide  holders  for  value,  bank  notes  received  for  the  bankrupt's  property.  13  East, 
130. 

JSighl/Jy — Payments  by  or  on  behalf  of  the  bankrupt  in  respect  of  bills  of  exchange, 

when  not  protected, 

36.  Vide  supra,  pi.  23,  24.  —  37.  If  upon  a  bill  becoming  due,  the  holder  a^ees  that 
it  shall  remain  with  the  drawee  at  interest,  who  some  time  after  discharges  it,  having, 
unknown  to  the  holder,  committed  an  act  of  bankruptcy  between  the  agreement  and 
payment  of  the  bill,  the  payment  is  not  protected.  2  T.  R.  648.  — -  38.  A  person  re- 
covered a  verdict  agsunst  a  trader  for  freight ;  after  which  the  trader  committed  a 
secret  act  of  bankruptcy^  and  then  prevailed  upon  the  creditor,  instead  of  immediately 
entering  up  judgment,   and  taking  out  execution,  to  take  a  bill,  drawn  by  the  trader 

upon  a  third  person.    The  pa}n)ent  of  the  bill  is  not  protected.     2  H.  B.334. 

39.  Bankers  are  not  protected  in  paying  a  customer's  drafts,  after  notice  that  he  has 
committed  an  act  of  bankruptcy.  2  T.  R.  113.  3  Bro.  3i3,  3  Ves.  757.  —  40.  And 
if  a  banker,  not  having  assets,  pay  an  acceptance  of  his  customer,  who,  after  having 
committed  a  secret  act  of  bankruptcy,  remits  the  amount  to  the  banker,  this  paymeot 
IS  not  in  the  course  of  trade.  3  Camp.  533.  1  Mars.  128.  5  Taunt.  444.  —  41.  A 
payment  to  meet  an  accommodation  bill  not  due,  is  not  a  payment  in  the  course  of 
trade.  2  Camp.  312;  at  N.  P.  and  in  bank. —  42.  Nor  is  the  acceptance  of  a  trader's 
bill,  made  payable  at  a  banker's,  within  the  statute.  5  Taunt.  444.  1  Mars.  128.  — 
43.  Nor,  comme  senile,  payment  to  meet  an  accommodation  draft  upon  a  banker. 
Ibid,  et  supra,  pi.  37.  —  44.  And  whether  a  note,  at  twelve  months  date,  with  interest 
half-yearly,  and  a  deposit  of  a  lease  as  a  security,  is  a  note  made  in  the  usual  course  of 
tnuie,  has  been  doubted.  1 1  East,  131. —45.  A  note  for  the  balance  of  an  account, 
consisting,  amongst  other  articles,  of  money  lent,  is  not  in  the  usual  course  of  trade. 
Ibid.  —  46.  Payment  of  a  bill,  diough  for  value,  before  it  is  due,  it  not  protected. 
S  Camp.  312.    sB.  &P.  398. 

IfhUUy — Pi^^ments  to  the  htnikruptf  whtn  protecUd. 

47.  An  act  of  bankruptcy,  not  followed  by  a  commisaoD,  does  not  diTtit  the  party'i 

rights 
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(D.)  Commf00fon* 

(D  1.)  How  it  issues. 

By  the  s$.  is  EI.  7.  enlarged  by  the  at.  1  Jac.  15.  and  21  Jac.  19. 
the  lord  chancel  lor^  or  keeper,  on  complaint  in  writing  that  any  is 

bankrupt, 


1^^;  aad  Myaient  to  him  under  process^  being  by  compulsion  of  law,  will  protect 
the  deteor»  though  he  knew  of  the  oankniptcy.  Secus,  a  voluntary  payment  s  T.  R. 
479.  5  Keb.  930.  616.  Freem.  349.  8  B.&  P.  998.  —  48.  Ihit  it  leems  that  a 
jofigneDt  must  be  recovered,  ttoce  otherwite  it  is  not  the  law  that  compels  the 
pijflwat.  Ibid.  I  Stark.  144« — 49.  And  ^e  recovery  must  be  bonA  JSde,  since  if 
there  be  any  fraud  between  the  parties,  by  the  debtor  colluding  with  the  bankrupt,  in 
nftring  a  judgment  to  be  recovered  for  the  purpose  of  making  a  payment  valia,  the 
debtor  b  haUe  to  pay  it  over  again.  8  T.  R.  479.  —  50.  The  giving  other  goods  in 
exchange,  is  a  payment  within  the  meaning  of  the  statute.  7  T.  R.  711.«— 51.  If  a 
oiaa  who  has  funds  in  his  hands  belonging  to  a  trader,  who  has  committed  a  secret  act 
of  bankruptcy,  accept  a  bill  for  that  trader,  without  knowing  of  ^ch  act  of  bank- 
nptcy,  he  may  apply  those  funds,  when  the  bill  becomes  due,  m  discharge  of  such  ac- 
fspiance,  though  a  commission  may  have  issued  in  the  interim.  7  T.  R  7ii.  — .i.^ 
5S.  And  where  A.  being  embarrassed,  sent  goods  to  B.  an  auctioneer,  for  sale;  within 
a  few  days  surrendered  liimself  to  prison ;  and  remaining  there  two  monthly  was  d^ 
davedaoankrupt;  the  goods  were  sold  whilst  A.  lay  m  prison,  and  the  proceeds 
were  paid  to  his  agent  by  B.,  who  had  no  notice  of  A.'8  imprisonment:  held,  that  the 
payment  was  protected.    5  Camp.  184.  sed  vide  a  Ves.  101.  5,  6.   8  T.  R.  141. 

Teniify — PaymenU  to  the  bankrupt^  when  not  protected, 

53.  Bqfment  to  a  bankrupt,  protected  by  stat  1  Jac.  1.  c.  15.  s.  14.  is  payment, 
after  an  act  of  bankruptcy,  of  a  debt  existing  prior  tq  it.  3  Bro.  47.  —  54.  And  a 
payment  to' the  bankrupt  after  he  is  in  prison  for  debt,  but  before  the  expiration  of 
tlie  two  months,  is  void,  if  notice  to  withhold  it  has  been  given  to  the  debtor  by  the 
attomej  of  thefiiture  assignees.  8  T.  R.  141.  —  55.  A  person  who  holds  propert^^  of 
a  trader  who  is  arrested  and  in  prison,  cannot  with  safety  pay  it.  And  if  he  oe  arrested 
by  the  trader,  he  will,  as  it  seems,  upon  bringing  the  deposit  into  court,  be  discharged 
npon  common  bail.    8  Ves.  101. 

SUventhfy^-Purchoierifrom  the  bankrupt,  when  protected. 

56.  An  act  of  bankruptcy  to  avoid  a  sale,  must  be  before  the  sale.  1  Lev.  15.  — — « 
57.  A  purchase  made  between  the  times  of  two  acts  of  bankruptcy,  committed  by  the 
vendor,  cannot  be  over-reached  by  a  commission  issuina  after  the  lapse  of  five  years 
after  the  first  act  of  bankruptcy,  but  within  five  years  of  the  last  act  of  bankruptcy. 

1  Lev.  13.  —  58.  Equity  will  not  assist  the  assignees  to  avoid  a  purchase,  either  of 
real  or  of  personal  property,  if  the  purchase  was  fair  and  for  value,  and  the  purchaser 
can  deCbia  himself  at  law.  8  Vern.  599.  ^  1  Vem.  87.  Skin.  459.  Forrest,  65.<»— 
59.  STaporchaser  without  notice  has  notaprior  legal  estate  in  him,but  only  a  better  title 
or  ng^  to  call  for  the  legal  estate  than  the  assignees,  equity  will  not  assist  thenu 

2  Vcrxk  599.  Forrest,  65.  —  60.  And  even  where  a  purchaser  had  been  guilty  of  roi». 
ooodoct  in  makinc  a  purchase,  by  giving  much  less  tnan  the  value,  for  the  purpose  q£ 
^'^rr^^  the  vendor's  creditors,  the  purchase  stood  as  securi^  for  the  money  ad- 
vaooed  1  Atk.  860.  —  61.  An  equitable  purchaser  is  within  the  statute  of  James. 
7  Tm.  119.  vide  5  £sp.  105.  4  Ves.  118.  9  Ves.  407.  8  Vern.  599.—  68.  A.  borrows 
4fiooL  B.|  and  deposits  title  from  deeds  as  a  security  for  that  sum.  He  afterwards 
tarns  further  advances,  and,  after  an  act  of  bankruptcy,  signs  an  agreement  subjecting 
the  deposit  to  such  further  advances.  B.  declared  to  be  entitled  to  d  lien  tor  the 
whole  amount.  1  Rose,  86.  —  63.  Court  refuse  to  interpose,  thoueh  under  very  sus- 
piciQiia  dfcumstances,  against  creditors  who  had  recdved  goods  lAer  a  secret  ad  of 
baokmptcy,  tbare  bmg  no  actual  propf  of  thdr  haying  had  notice  of  it  l  Eden,  1 58. 
and  seel  Vem.  87.  8km.  149.  Forrest,  65.  13Ves.183.  llVes.609.  l  Sch.^(cLef.l  58. 
-~  64.  If  lands  are  bargained  and  sold  by  a  trader  before  his  bankruptcy,  they  are  not 

G  4  distributable. 
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distributable,  under  a  commiMion  issued  against  bim,  merely  because  tbe  deed  is  not 
enrolled  till  after' tbe  bankruptcy.    Sir  W.  Jones,  80J.*-65.  If  a  trader  a^«e  to  pur- 
chase an  estate,  and  after  payment  of  part  of  the  pnrdiase^money  be  commit  an  act  of 
bankruptcy,  equity  will  not  compel  tbe  vendor  to  complete  tbe  purchase  upon  a  bill 
filed  by  tbe  trader.    14  Ves.  550.  —  66.  If  a  trader  agree  to  sell  an  estate,  and  with  a 
▼iew  to  the  sale  he  execute  a  deed,  which  is  an  act  of  bankruptcy,  equity  will  not 
compel  tbe  vendee  to  complete  the  purchase,  though  there  i*i  no  proof,  except  the 
vendor's  oath,  of  a  debt  to  support  the  commission,  nor  will  a  reference  to  enquire  as 
to  its  existence  be  directed.    14  Ves.  549.  —  67.  In  tbe  case  of  goods  at  sea,  if  the 
writings,  which  are  the  documents  of  the  right  to  tbe  property,  are  delivered  before 
the  bankruptcy,  even  without  indorsement  or  other  regular  assignment,  the  creditor 
has  a  Tight  to  retain  tbe  goods,  against  tbe  assignees.    1  Atk.  160.  —  68.  If  a  trader 
makes  an  assignment  of  gm>ds  at  sea,  as  a  collateral  security  for  a  debt,  and  undertakes 
to  indorse  the  bill  of  lading,  and  deliver  tbe  goods  upon  their  arrivat,  and  then  com- 
mits an  act  of  bankruptcy,  and  afterwards  indorses  the  bill  of  lading,  and  upon  tbe  V'  " 
rival  of  the  goods  tbe  creditor  obtains  possession  of  them,  the  transaction  is  good 
against  the  assignees.    3  T.  R.  485. — 69.  A.  ships  goods  for  Hamburgh,  and  makes 
but  the  bills  of  lading  in  the  name  of  S.  and  M.,  who  have  no  interest  ih  the  property ; 
and  deposits  these  bills  of  lading  with  B.  as  a  collateral  security  for  his  acceptance  of 
Ai's  drafts.    B.  pavs  his  acceptances,  and  A.  becomes  bankrupt.    B.  has  a  Iqgal  claim 
to  the  proceeds  of  tbe  cargo.    1  Camp.  554.  —  70.  If  a  bankrupt  draw  a  bill  payable 
to  his  own  order,  having  at  the  time  no  effects  in  the  hands  of  tbe  drawee,  or  if  having 
eflfects  he  draw  it  for  a  sum  exceeding  their  amount,  and  tbe  bill  be  accepted  for  bis 
accommodation,  his  indorsement  will,  in  the  former  case,  confer  a  good  title  as  to  tbe 
whole  sum  mentioned  in  the  bill ;  and  in  tbe  latter,  as  to  such  sum  as  is  not  covered 
by  the  effects.    3  East,?  17.    Willis  v.  Freeman,  12  East,  656.  —  71.  A  bill  delivered 
for  value  by  a  party  before,  may  be  indorsed  by  him  after  his  bankruptcy.    Peake,  50* 
£sp*  40.  —  72.  Though  a  disclosure  of  the  consideration  will  be  compelled,  or  an  issue 
as  to  notice  be  directed,  vet  a  disclosure  as  to  tbe  time  of  tbe  purchase  will  not. 
Anon.  Skin.  149.    Barwell  v.  Ward.     1  Atk.  261.    Collet  v.  Oe  Golls.    Forrest,  65^ 
»—  73.  Sec  3  T.  R.  1 J3.  —  74.  See  8  T.  R.  521. 

TwelflMi^ — Purchoierifrom  the  bankrupt,  when  not  protected, 

7^.  The  statute  of  James  protects  only  purchasers  without  notice.  Supra.  —  76.  A 
^ubse^Uent  act  of  bankruptcy  will  not  defeat  the  interest  which  creditors  acouire  in  tbd 
bankrupt's  estate  by  a  prior  act.     1  Salk.  108. —  77.  A  purchase,  made  after  various 

.  acts  of  bankruptcy,  may  be  over-reached  by  a  commission  issuing  within  live  years 
from  the  last  act  of  bankruptcy,  but  after  tbe  lapse  of  five  years  from  the  first.  1  Keb. 
72.  1  Keb.  11.  —  78.  Assignees  may  have  trover  for  goods  delivered  by  bankrupt. 
Upon  sale  or  return,  after  a  secret  act  of  bankruptcy.  2  Stark.  306. — 79.  If  a  traded, 
four  days  before  he  commits  an  act  of  bankruptcy,  assign  by  bill  of  sale  some  shares  of 
a  ship  at  sea  to  a  creditor,  who  does  not  comply  with  any  of  tbe  requisites  of  the  regi- 
ster acts  till  three  weeks  after  such  asugnment,  the  shares  so  assigned  are  distributable. 
^  East,  399.  —  80.  A  trader,  after  ^n  act  of  bankruptcy,  cannot  create  a  lien  upon  his 
property.    8T.R.  199.  —  81.  Where  a  trader  mortgaged  premises,  then  committed 

*  several  acts  of  bankruptcy,  and  afterwards  made  a  second  mortgage  tb  the  assignee 
of  the  first  mortgage,  the  mortgagee  was  not  permitted  to  tack  the  secohd  mortgage 
against  the  assignees,  though  without  notice,  and  though  hating  the  legal  estate. 
13  Ves.  103.  ancTsee  1 1  Ves.  609.;  see  Forrest,  6S»  —  82.  And  it  is  now  tbe  constant 
'practice  for  the  assignees  to  compel  a  redemption,  upon  payment  only  of  what  was 
advanced  before  the  bankruptcy.  Per  Lord  Redesdalein  1  Sch.  &Lef.  152.  —  83.  A 
transfer  of  deeds  from  a  depository,  in  whose  possession  they  constituted  an  equitable 
mortgage,  to  the  person  who  discharged  his  debt,  not  considered  as  an  assignment  from 
him,  so  as  to  over- reach  an  act  of  bankruptcy,  against  the  express  words  of  a  defeaz- 
Mnce  on  a  warrant  of  attorney,  stating  that  the  deeds  had  been  deposited  by  tbe  bank- 
rupt himself.  1  Rose,  268.—  84.  A  bond  assigned  as  security  for  money  paid  to  the 
use  of  a  person,  who  bad  committed  a  secret  act  of  bankruptcy,  cannot  be  retained 
against  tbe  assignees  under  the  bankrutc}'.    3  Ves.  757.  —  85.   See  2  T.  R.  1 13. 

Thirteentlilif — Other  dispotiiions  of  the  bankrupts  property,  when  protected. 

86.  When  tbe  execution  and  act  of  bankruptcy  are  upon  tbe  same  day,  the  priority 
'najr  be  ascertained.  4  Camp.  147.  8  Ves.  83. —  87.  Money  owing  out  of  England 
(as  in  the  plantations)  to  a  bankrupt,  may  be  attached  by  the  law  of  the  place,  after  the 
bankruptcy,  for  a  debt  due  before.    Dougl.  170. — 88.  Property  attached  in  Jersey 
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bankrapt,  by  commission  under  the  great  seal  shall  appoint  such  {k)  as 
be  thinks  fit,  &c. 

But, 


beiDg  by  the  laws  of  that  idand  vested  in  the  creifitpr  attaching,  upon  confirmation  bjr 
tbe  court  of  the  island,  in  the  case  of  a  bankruptcy  it  was  held,  that  the  creditors  at- 
tMhiog  were  entitled  to  hold  the  property  attacnea,  and  to  prove  for  the  residue,  where 
the  act  of  bankruptcy  was  subsequent  to  the  completion  of  the  judicial  act,  whether  on 
the  same  or  any  other  day;  but  where  the  act  or  bankruptcy  was  previous,  they  could 
not  bold  against  the  assignees.  8  Ves.  82.  —  89.  P.,  a  partner  in  two  bouses  of  trade, 
efig^ating  in  the  West  Indies,  where  his  partners  continue  to  carry  on  the  business, 
bat  bang  himself  readent  in  London,  receiving  and  disposing  of  consignments  from, 
sod  shipping  cargoes  to,  his  partners  abroad,  becomes  bankrupt.  On  bill  by  his  assig- 
nee! a^nst  a  creditor  of  the  two  firms,  having  attached  in  the  West  Indies  property 
Wooging  to  both,  for  an  account  of  what  he  had  received  by  means  of  his  attach- 
nents;  held  that  defendant  was  entitled  to  retain  what  he  had  received,  to  the  extent 
of  sstfefyii^  his  joint  debts,  and  to  account  only  for  the  overplus ;  different  from  the 
(ncs  where  the  bankrupt  was  the  sole  debtor,  and  where  the  trade  was  in  England 
only,  and  the  attachment  laid  in  London.  3  Mer.  S79.  —  90.  If  before  an  act  of  bank- 
ntftcff  a  trader  place  goods  in  the  hands  of  a  factor  for  sale,  the  latter  may  sell  after 
the  bankruptcy,  and  may  retain  the  proceeds  to  answer  his  own  debt  4  Esp.  '235. — 
91.  A.  draws  on  C.  in  favour  of  B. ;  C.  accepts,  in  expectation  of  goods  of  A.,  which 
do  not  come  to  his  hands  till  after  A.  has  committed  an  act  of  bankruptcy.  This  is 
Botsach  a  rec^ving  by  B.  of  the  proceeds  of  the  goods,  as  will  subject  him  to  an  ac- 
tion for  money  had  and  received  at  the  suit  of  A.*s  assignees.  1  Stark.  481.  —  92.  If  a 
trader  execute  a  power  of  attorney,to  execute  the  indorsement  of  sale  upon  the  register 
of  a  ship  when  she  returns  home,  and  he  becgme  a  bankrupt  bdbre  sne  returns,  the 
power  of  attorney  is  not  invalidated  by  the  bankruptcy.  1  Buck.  594.  —  95.  If  a 
debtor  gives  his  c^editor  a  draft  upon  the  executor  t^o  a  debtor  of  the  debtor's  and  the 
executor  takes  the  draft  into  his  possession,  and  promise  to  nay  it  when  there  are 
foods  for  this  purpose ;  though  the  debtor  become  bankrupt  before  payment,  the  cre- 
ditor is  entitlea.  1  Madd.  55.  ~  94.  If  a  trader,  after  a  secret  act  of  bankruptcy,  pay 
a  premium  with  his  son  upon  binding  him  apprentice,  and  the  transaction  is  without 
nod,  the  assignees  cannot  recover  it  back.  5  Lev.  58. ;  but  see  Skin  21  ;  see  8  T. 
R.  188.  d.  of  IaI.  Kenyon.  -^95.  If  a  trader  after  ah  act  of  bankruptcy  rent  premises, 
tbe  landlord  may  distrain  his  goods  .for  rent  in  arrear.  9  T.  R.  610.  — 96.  One  of  two 
joiot  debtors,  who  with  the  knowledge  of  the  creditor,  commits  an  act  of  bankruptcy, 
iBsy  gire  a  separate  securitjr,  so  as  to  enable  the  Creditor  to  prove  against  bis  sepa- 
nte  ertate,  under .  a  commission  which  issues  upon  the  debt  ot  a  petitioning  creditor 
eootracted  after  such  act  of  bankruptcy.    2  M.  &  3.  479. 

FwrteenMf — Other  dupomiiom  of  the  bankrupts  properijf,  when  noi  protected, 

97.  Injunction  against* proceeding  under  a  foreign  attachment  by  a  joint  creditor 
upon  a  separate  commission  of  bankruptcy,  over-reaching  the  attachment  by  relation 
to  the  act  of  bankruptcy.  9  Ves.  78.  —  98.  An  execution  over-reached  by  a  prior  act 
of  bankruptcy.  11  Ye&  84.^  Videst.  49  Geo.  5.  c.  15.  —  99.  If  after  the  assignment 
of  a  bankrupt's  estate,  a  creditor  knowing  it,  and  residing  in  England,  attach  the  monev 
<rf' the  bankrupt  abroad,  the  assignees  may  recover  it.  1  H.  B.  665.  4  T.  R.  1 82.  2  IJ. 
B.  402.  —  lOO.  Attachment  in  the  West  Indies  over-reached  by  bankrutcy.  1 1  Ves. 
83.  Vide  supra,  pL  98.  —  101.  If  a  trader,  when  abroad,  direct  the  proceeds  of  a  cargo 
to  be  remitted  to  his  agent  in  England,  upon  whom  he  is  in  the  habit  of  drawing  bills ; 
and  snch  proceeds  are  so  remitted  by  a  draft,  after  an  act  of  bankruptcy  committed  by 
the  trader,  andsbch  draft  arrive  in  England  after  a  commission  of  bankruptcy  has  issued 
agaiost  the  agent,  and  is  received  by  the  assiifuees,  they  are  entitled  to  retain  it. 
1  Stark.  150. —  102.  A  trader  gives  a  power  of  attorney  to  enable  a  creditor  to  re^ 
cctTe  money  for  his  own  reimbursen&ent.  Money  received  under  this  power,  a  ter  an 
act  of  bankruptcy,  cannot  be  retained  against  the  assignees  5£sp.  158. —  la?.  An 
award,  in  an  adversary  suit,  made  after  bankruptcy,  will  be  set  aside.  2  Vera.  229. 
Mr.  Raithbv's  note. 

(h)  1.  A  creditor  is  ineligible  as  a  commis»ioner.<  2  Rose,  570.  2  Mad.  292. 
1  Bock,  7a — 2.  In  a  country  commission  two  barri liters  resident  near  the  place  ^hall  be 
mserted  in  the  list  of  commissioners ;  and  no  quorum  commissioner  unless  a  barrister. 
^S^nend  Order,  12  August  1800. — 5.  Barristers  who  cannot  attend  for  20t.  are  not 
within  it.  i  Bioae,  58.  —  4.  No  London  commissioner's  name  shall  be  inserted  in  an^ 
country  commisdoni  without  a  certificate  from  such  commissionery  that  it  is  with  his 

consent. 


90  BANKRUPT. 

But,  ex  cautela,  the  chancelloiT^  before  the  commission  is  granted, 
usually  requires  a  petition  of  the  creditors,  and  an  affidavit  that  they 
believe  him  to  be  a  bankrupt.  (I) 

And 


consent.    General  Order,  «?  Feb.  1802.  — 5.  General  order  respecting  thei^qimite 
certiBcate,  upon  applying  for  particular  commissioners,  that  they  are  not  creoiton* 
1   Buck,    108,  —  6.    Commissioners    removed    for   misconduct,    but    no    cgstai 
14  Ves.  204. 
(/)  1.  The  course  to  be  pursued  by  ope  desirous  of  suing  out  a  commission,  is  thia  : 

—  2.  First,  be  must  search  whether  a  docket  has  been  already  struck ;  and  if  it 
has  not,  then,  •—  3.  Secondly,  he  roust  make  affidavit,  or,  being  a  quaker,  affirmation^ 
of  the  truth  and  validitv  of  hii  debt,  and  of  his  belief  that  the  partv  against  whom,  &c. 
is  a  bankrupt.  —  4.  Which  affidavit  or  affirmation  must,  if  the  creator  has  a  retidence 
in  L9ndon,  be  made  before  a  master  in  chancery;  if  he  reside  wholly  in  the  couQliyy 
then'  before  a  master  extraordinary.  Stat.  5.  Geo.  2.  c.  30.  s.  93.  1  Mont.  69.  — 
5.  Filing  the  affidavit  in  the  secretary  of  bankrupt's  office,  and  thereupon  enterint 
into  tjlie  bond,  is  called  striking  a  docket.  1  Mont.  72.  *-  6.  The  striking  of  a  docket 
is  justifiable  only  where  there  is  a  solid  ground  of  belief  of  bankruptcy.     16  Ves.  167. 

—  7.  The  striking  a  docket  is  to  prevent  the  bankrupt  from  wasting  bis  effects  before 
the  commission  issues.  1  Yes.  jun.  157.  3  Ves.  349. -—8.  A  docket  should  not  be 
struck  solely  to  prevent  the  issuing  of  a  commission  upon  the  petition  of  another. 
16  Yes.  145.  —  p,  And  the  practice  of  striking  it  to  induce  an  arrangement,  is  an  abuse> 
is  discountenanced,  and  will  not  be  aided.  6  Ves.  434.  Ibid.  16  Ves.  150.  18 
Ves,  898.  — 10.  Lord  Krskine's  general  order  of  29th  Dec.  1806(13  Ves.  207}ktoo» 
is  umed  against  it.  16  Yes*  145.  — •  1 1.  A  commission  sued  out  upon  the  petition  of 
only  one  of  two  j^ners  to  whom  a  joint  debt  is  due,  is  void.  1  Taunt.  477.-— 
12.  And  a  debt  owing  to  the  creditor  jointly  with  another  person,  who  does  not  ex*, 
pr^ly  concur  in  the  petition,  will  npt  support  a  commission,  i  Camp.  474.  l  Taunt. 
477.  — 13.  Where  the  petitioner's  debt  is  one  which  accrued  to  his  wife  dum  #o^  she 
must  be  joined,  l  M.  &  S.  176.  — 14.  As  she  ro^st  be  when  it  is  a  debt  due  to  her  tn 
outer  droU.    7  Vin.  66.    1  M.  &  S.  177.-*  15.  In  the  case  of  bankrupty  by  lying  in 

?rison,  the  docket  mi^  be  struck  before  the  two  months  expire,  l  Y.  &B.51.  —  16. 
'hough  swearing  the  affidavit  thus  prematurely  has  been  characterized  asperjurv. 
Ibid.  — 17.  No  docket  shall  be  strucic  but  between  ten  in  the  morning  and  three  in 
the  afternoon,  aqd  between  six  and  eight  in  the  evening.  Order,  13  April  1816.-^ 
18.  Nq  docket  is  to  be  considered  as  struck  until  the  same  is  entered  in  the  docket* 
book.  Orders  of  29  Dec,  1806,  and  13  April  1816. —  19.  Affidavits  are  frequently 
made  with  improper  precipitation.  6  Ves.  431.  14  Ves.  83.  15  Ves.  462.  One 
partner  may  swear  for  all.  19  Ves.  291.  —  20.  The  validitt/  of  the  commission  is  not 
made  dependent  upon  the  swearing  to  the  debt,  required  by  stat.  5  Gea  2.  thou^ 
its  onussion  may  affi>rd  a  ground  for  the  chancellor's  interference.  2  N.  R.  196.  —  21 . 
And  the  circumstance  of  the  debts  of  tl)ree  or  more  joint  petitioners  not  appearing  to 
aipount  to  200/.,  does  not  invalidate  the  commission,  however  it  may  rencfer  it  super- 
s^^eable.  Ibid.  *-.  22.  That  part  of  the  affidavit  respecting  the  debt  in  general,  not  men- 
tioning theparuculars  of  the  debt  1  Atk.  153.  l  Yes.  &  Beam.  214.  2  Rose,  1-^17.^. 
23.  And  affidavit  as  of  the  original  debt  is  good,  though  judgment  obtained  thereon* 
1  V.  &  B.  2 1 1 .  I  Rose,  288.  2  M  &  S.  1 23.  2  Rose,  8.  ---  24.  And  a  deposition  stating 
the  debt  to  be  due  before  and  at  the  time  of  the  issuing  of  the  commission,  is  sufficient. 
1  Stark,  458,  n.  ^-  25.  It  is  useful,  however,  that  the  existence  of  the  debt,  at  the 
time  of  the  bankruptcy,  should  appear  upon  the  deposition.  17.  Yes.  415. —  26.  That 
part  of  the  affidavit  wmch  states  that  the  deponent  believes  the  person,  against  whom 
the  docket  is  struck,  is  a  bankrupt,  is  not  required  by  any  statute,  out  is  a  salutary  prac* 
tice.  14  Yes.  88. —  27.  Any  solicitor  suing  out  a  commission  as  agent  only,  is  to  ii^ 
dorse  upon  the  affidavit  his  own  name,  and  the  name  and  place  of  residence  of  the 
person  for  whom  he  acts  as  agent  in  suing  out  such  comnussion.  Order  of  5  Not, 
1793.-^28.  The  affidavit  upon  which  the  commission  has  issued,  cannot  be  re-swom 
to  correct  an  error.  2  Rose,  369.  —  29.  See  title  Commission.— -30.  If  two  or  viore 
persons  apply  at  the  same  time  to  strike  a  docket  againf^  the  same  person,  and  both 
are  prepared  fortliwitb  to  issue  a  commission,  it  shall  be  determined  by  lot  to  whom 
the  commission  shall  issue.  If  only  one  ia  prepared,  it  shall  issue  to  him  who  is  pre* 
pared.  Order  qf  29  Dec  1806.  —  31 .  So  if  a  solicitor  receive  upon  Sunday  ipstruc* 
tions  to  strike  i^  docket,  and  upon  the  Monday,  before  the  office  is  open,  he  receive 
similar  instractioQs  ffqn^  another  client,  he^ould  draw  loti^aiiftwo  i^Ucationa 

were 
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And  by  the  st.  5  Aim*  2fl.  no  commission  after  25  April  1707,  shall 
be  awarded  on  the  petition  of  a  single  creditor,  unless  his  debt  amount 
to  lOOL  or  upwards;  or  of  two  creditors,  unless  their  debts  amount  to 
150/.;  or  of  three  or  more,  unless  their  debts  amount  to  200/.  or  up- 
wards.    So  by  the  st.  5  Geo.  24.  (m) 

And 


were  made  at  the  tame  instant.  13  Yes.  197.  —  3S.  There  is  an  order  that  the  strik- 
ing a  docket  shall  not  prevent  the  issuing  a  commission  upon  the  petition  of  another 
ercditor,  unless  the  party  striking  the  docket  seal  his  commission  in  four  days,  exclu- 
fire  of  the  day  of  striking  the  oocket ;  but  a  practice  has  prevailed  contrary  to  the 
terms  of  the  order ;  and  it  seems  doubtful  whether  the  court  will  interfere  in  any  case 
of  hat  practice  in  opposition  to  this  order.  Order  of  14  Feb.  1774.  6  Yes.  429. 
1  MonL  74.  —  35.  If  two  dockets  are  struck  at  different  times  against  the  same  person, 
and  commissions  issue  upon  each,  after  attempts  at  an  arrangement,  under  tlie  docket 
first  struck ;  and  the  first  commission  that  issues  is  upon  the  pocket  last  struck,  such 
ooflunission  has  been  superseded.  6  Yes.  434.  Ibid.  1  Mont  74.  —  34.  If  a  solicitor 
has  done  every  thing  which  by  him  ought  to  be  done  for  the  completion  of  the 
docket,  and  the  officer  omit  to^  make  the  entry  of  the  docket  in  the  docket  book,  a 
sobsequent  docket  has  not  the  priority.  1  Mont.  73.^35.  See  title  Commission. 
— 36.  If  a  petitioning  creditor  neglect  to  prosecute  a  commission  within  the  limited 
tiaie,  he  is  not  entitled  to  strike  another  docket  without  leave  of  the  court.  Order  of 
sDec  1788;  see  18  Yes.  298. — 37.  If  a  docket  is  struck  under  one  descriptioq, 
ud  another  application  is  made  with  a  different  description  of  the  sameparties,  it  is 
the  practice  of  the  office  to  receive  the  latter  descnption,  and  to  sufier  a  second 
Jacket  to  be  struck.  6  Yes.  434.  Ibid.  1  Mont.  74.  —  38.  No  holidays  are  to  be 
ka^  at  the  office,  except  Christmas-day,  Good-Friday,  and  days  of  General  Thanks- 
fiviog,  or  Fast.  Order  of  13  April  1816.  —  39.  All  solicitors  of  the  Court  of  Chan- 
Qoy  may,  from  ten  in  the  mommg  to  three  in  the  afternoon,  and  from  six  to  eight  in 
the  evening,  have  free  ac(:ess  to  the  docket  book,  upon  paying  one  shilling.  Orders 
^Dec.  1806 ;  and  13  April  1816. — 40.  No  additional  or  other  fees  above  the  usual 
aad  accustomed  fees  now  payable  for  the  transaction  of  the  sam^  business  in  office- 
hours  shall  be  taken,  received,  or  accepted  for  the  transaction  of  any  business  out  of 
the  said  office-hours,  or  upon  any  holiday.  Order  of  13  April  I8i6.  —  41.  The  court 
vill  not  wSer  the  person  who  strikes  u  docket  to  hold  to  the  injury  of  the  other  cre- 
ditors, any  security  or  property  which  he  obtains  from  the  persons  against  whom  the 
docket  is  struck.     15  Yes.  475.' 

{m\  The  doctrine  relative  to  the  petitioning  creditor  and  his  debt,  may  be  treated 
chos: 

Hrrfw — OfpersoneU  abUUy  and  ditabiiUy  to  peiUitm. 

Seeondiy, — Of  indiMuaU  who,  from  their  relative  situations,  are  and  are  not  competent 
to  petition, 

TUrdfy. — OJthe  sv^fi4;Aew!}^  and  insufficiency  ^  d^ts  in  relation  to  their  class  or  ds* 
scripOon. 

Fovl%,-— Of  the  amomd  of  the  debt, 

jr^Udy, — Of  the  sufficiency  and  insufficiency  of  debts  in  relation  to  the  time  ai  uMehihey 
accrued. 

Siathly, — Of  the  iuffidency  and  insifficiem^  of  debts  quasi  discharged. 

Seoewihfy. — Ctf  the  stridency  and  itutfficiency  of  debts  barred  by  the  statute  of  Mmita'^ 
turns. 

Bi^dhly. — Of  the  svffidency  and  insufficiency  of  debts  merged  by  a  defective  award. 

Niat%. — Of  the  sufficiency  and  insufficiency  of  debts  by  award,  pending  a  bill  to  set  U 
aside. 

TentUy — Qf  the  sufficiency  and  insufficiency  of  debts  forfeited  by  compounding  with 
banhjupl. 

And  Firsi'^C^  personal  ability  and  dMbikty  to  pe^iiti^. 

1.  A  factor,  though  not  del  credere,  selling  in  his  own  name,  nay  petition,  unl^ 
the  {nrindpal  bas  interfered.    4  Camp.  196.  — -  9.  As  may  an  axaoutor  bdbre  probate 

1  Buck. 


9«  BANKRUPT. 

1  Buck.  235.  9  Man.  425.  7  Taunt.  147.-^3.  Though  probate  should  beobti^iedl 
before  adjudication  by  the  commissioDert.  1  Buck,  supra.  —  4.  So  may  one  resident- 
in  a  hostile  country,  for  the  fair  purposes  of  a  licence  to  export  and  import  to  and  from. 
1  Rose,  S71,  —  5.  An  infant  cannot  petition.  3  Ves.  554.  —  6.  Ana  the  disability  of 
'  a  co-creditor  disables  his  companion.  3  B.  &  P.  113.  1  Camp.  48S.  2  Rose,  174. 
3  M.  &  S.  536.  *-  7.  As  where  the  co-creditor  stands  to  this  country  in  the  relation  of 
alien  enmitpr.  Ibid. —  8.  Or  where  the  debt  is  made  up  of  demands  due  to  several,  o£ 
whom  one  is  an  infant.  1  Buck,  42.  —  9.  The  sum  due  to  testator's  estate,  for  whidi 
the  executor,  having  been  ordered  to  pay  it  into  court,  is  attached,  is  sufficient.  Cooper, 
198.  —  10.  As  likewise  is  a  bill  drawn  upon  an  infant,  and  accepted  by  him  after  com- 
ing of  age.  4  Camp.  164. —  ll.  But  the  coming  of  age  will  not  make  a  debt,  con- 
tracted during  infancy,  sufficient.    2  Mont  note  O. 

Secondly — Of  indhiduaU  who,  from  their  relative  Miiuatioiu,  are  and  are  noi  competent 

to  petition, 

1.  An  attorney  who  has  not  delivered  his  bill  may  petition ;  but  after  commisnon, 
taxation  of  the  bill  is  of  course.    1  Rose,  312.     16  Ves.  166.     11  Ves.  163.     1  Staik. 
^78.  —  2.  So,  notwithstanding  an  order  that  it  shall  be  taxed  by  a  roaster,  and  all  pro- 
ceedinp  at  law  in  the  meantime  staid.  Moseley,  27.  Vide  Dougl.  195,  n.  I  Esp.  449. 
Dougl.  199.    1  Stark.  278.  —  3.  An  uncertificated  bankrupt,  unless  his  assigned  claim 
the  debt,  may  comme  senible,  petition.  2  Rose,  230.  —  4.  Order  by  Lord  Thurlow  that  s 
petitioning  creditor  neglecting  to  prosecute  one  commission  shall  not  have  another. 
J  8  Ves.  298.  —  5.  Proving  a  debt  under  an  existing  commission,  does  not  at  la#  pr^ 
elude  a  oetition  upon  an  act  prior  to  that  upon  which  the  existing  commission  issued; 
though  It  may  induce  the  chancellor  to  interfere.     1  N.R.  265.  — ^6.  A  payment  of 
the  whole  or  part  of  the  debt  to  a  creditor,  with  knowledge  of  an  act  of  bankruptcy,  b 
void ;  so  that  the  creditor  may  petition  in  respect  of  that  debt  for  a  commission  upon 
such  act  of  bankruptcy.    6  T.  R.  79. —  7.  A  B.and  C.  cannot  be  petitioning  credi-^ 
tors,  in  respect  of  a  bill  drawn  by  them,  and  accepted  by  the  bankrupt,  if  it  appeart 
that  A.  engaged  to  provide  for  the  acceptances  when  they  should  become  due,  altnourii 
such  engagement  were  made  in  fraud  of  his  partners.     1  Stark.  102.  —  8.  A  commis^ 
sion  cannot  be  invalidated  by  proof  of  the  requisites  to  support  a  previous  commiatioo, 
if  the  petitioning  creditor  had  not  any  notice  of  the  previous  act  of  bankruptcy,  when 
his  debt  was  (;pntracted.      Stat.  46  G.  3.  c.  135.  s.  5.    Vide  Esp.  595.    3  Esp.  219. 
9  East,  21.      14  Ves.  451.      15  Ves.  7.     2  M.  &  S.  127.  —  9.   A  creditor   is  not 
prevented  by  st.  49  0.3.  c.  121.  s.  14.,  from  having  proceeded  at  law.     1  Ves.  & 
B&aOf  215.  2  Rose,  8.  accord.    2  M.  &  S.  123,  leaves  the  point  undecided.  —  10.  Ab 
executor  may  petition  upon  a  debt  due  to  his  testator.     1  Atk.  100.    7  Vin.  66.  >- 
ll.  But  not   the  executor  of  a  bankrupt.     1  Atk.  100.  -^  12.  A  joint  creditor 
may  petition  for  a  separate  commission.    Willes,  467.     1  Cooke,  20.    Daviet,  460. 
1  Atk.   133.    3  Ves.  239.  9  Ves.  35.     15  Ves.  499.     16  Ves,  195.     Vide  1  V.  &  B.  65. 
1  Buck,  11. —  13.  A  commission  cannot  be  supported  upon  a  debt  due  from  one 
partner  to    another,   arising   out   of   a   partnership,   unless    upon    an    nocowat 
settled.     1  Mont.  21.  —  14.  Secus,  if  not  arising  out  of  the  partnership.  1  Stark.  144. 
— 15.  And  where  a  deed  was  prepared,  to  refer  to  arbitration  the  accounts  of  a  part- 
nership, and  all  matters  in  difference  between  each  partner,  which  was  executed  1^ 
part  only  of  the  firm ;  and  an  award  of  upwards  of  100/.  was  made  against  one  of  the 
executing  parties,  who  did  not  know  that  tne  other  parties  had  not  executed  it ;  it  was 
held  not  a  pood  petitioning  creditor's  debt.     15  East,  209.    Vide  17  Ves.  19S.' — 
16.  One,  having  received  a  dividend  under  a  composition  deed,  executed  after  an  act 
of  bankruptcy  of  which  he  was  ignorant,  may  petition.     Secus,  if  the  assignment  be 
the  act  of  bankruptcy  relied  on.     I  Stark.  262.    14  East,  197.  — 17.  But  one  who 
assents,  and  acts  under  a  deed  of  assignment  for  benefit  of  creditors,  though  he  does 
not  execute,  cannot  petition  upon  that  deed.    1  Mad.  598.  —  18.  Nor  can  a  trustee^ 
ip  a  deed  of  assignment  for  benefit  of  creditors,  petition.    1  Buck,  104. 

TTdtdly — Of  the  tujfficiency  and  insufficiency  of  debts  in  relatum  to  their  dots  or  de*^ ' 

scription. 


1.  A  debt  upon  an  account,  though  not  liquidated,  will  support  a  commission. 
2  Ves.  327.    4  Ves.  168.    Vide  1  Atk.  70. —  2.  So  will  one  arising  out  of  a  surety- 


n.  (i>  Vide  2  Ves.  407.  1  Atk,  147.  11  Ves.  164.  ^  5.  Hence  the  asdgnee  of  a 
bond  cannot  petition.  1  P.  Wms.  783.  2  Strange,  899.  14  East,  204.  —  6.  Nor,  as 
It  seems,  can  a  creditor  by  part  payment  for  an  equity  of  redemption,  where  the  onljT 
remedy  u  by  bill  for  specific  performance*    1  Atk.  147* 

Fourihfy* 


Chmmissian.  9S 

* 

Fourtkiy — Qf  the  amount  of  the  debt. 

1.  Tbe  debt  must  amount,  when  the  commission  issues,  if  owing  to  one  creditor  or 
firm,  to  100^ :  if  to  two  creditors,  150L  ;  if  to  three  or  more  to  200/.  St.  5  G.  5. 
C.50.  —  S.  And  the  purchaser  of  notes  for  lOO/.  for  less  than  their  amount,  is,  as  it 
ssems,  a  creditor  for  their  amount.  1  P.  Wms.  7K5.  l  Atk.  150.  —  5,  A  commission 
ned  by  three  or  more,  is  not  void  at  law,  from  the  debt  not  appearing  in  the  affidavit 
to  amount  to  sod.,  however  it  may  be  supersedeable.  3  N.  R.  200.  —  4.  Quare,  whe- 
tiier  a  oommisdon  sued  by  three  can  be  supported,  from  their  failure  to j)roye  a  debt  of 
tooL  notwithstanding  one  proves  a  debt  of  100/.    1  T.  R.  475. 

FyUfy—Of  the  sufficiency  and  imvfficiency  of  debts  in  relatum  to  the  time  at  which  they 

accrued. 

1.  The  debt  need  not  have  been  contracted,  provided  it  existed  during  the  trading. 
Palm.  380.  1  Vent.  5.  1  Ld.  Rd.  S86.  2  Str.  ISl  1.  5  Wils.  15.  5  Wils.  268. 
OoogL  895.  Cowp.  540..  1  Mont.  26,  n.  (s.)  Ibid.  —  2.  But  payments,  after  retir- 
ing Scm  trade,  made  upon  a  general  account,  must,  notwithstanding  a  continuance  of 
the  dealings  by  the  creditor,  be  applied  to  the  old  debt  l  Ld.  Raym.  286.  Comb. 
468.  Peue,  64.  —  5.  A  debt  must  have  accrued  to  the  petitioning  creditor,  before 
die  pnty  cetned  to  be  a  trader.  Peake,  64.  13  Mod.  157.  1  Ld.  Rd.  286, 7.  Comb. 
463.  1  Mont.  26.  — 4.  But  if  so  contracted,  it  is  sufficient,  although  it  have  since 
meiged  into  a  higher  security.  Peake,  64.  Hardw.  267.  2  Str.  1042.  See  1  H.B. 
468.  8  M.  &  S.  125.  2  Rose,  4.  1 V.  &  B.  212.  —  5.  SenUde,  that  a  warrant  of  at^ 
toney  b  dMium  in  presenH^  sufficient  to  support  a  commission,  though  it  appear  by 
the  defeasance  to  be  given  merely  as  a  secunty  against  the  running  acceptances  of  tbe 
conusor.  4  £sp.  194.  —  6.  Creditors  by  persons  securities,  pavi£le  at  a  future  di^, 
my  petition.  By  st  5  G.  2.  c.  50.  -^  7.  And  if  at  the  time  of  petitioning,  the  debt 
be  or  the  requisite  amount,  it  is  sufficient.-  15  East, 2 15.  —  8.  Which  security  need 
not  be  for  a  debt  contracted  in  trade.  2  Str.  121 1.  5  Wils,  15.  5  Wils.  262.  Cowp. 
54a  —  9.  But  a  debt  upon  a  verbal  contract  payable  at  a  future  day,  is  insufficient. 
Cooke^SS.  Peake,  54.  9  East,  499.  Ibid.  1  Camp.  355.  5V.&B.  129.  1  Camp. 
189.  I  Bodk,  55.  —  10.  Hence,  a  sale  of  goods  upon  an  unexpired  credit  does  not 
constitute  a  sufficient  debt  6  Esp.  SB.  9  East,  498, 500,  over-ruling.  Peake,  54, ; 
aid  see  4  East,  438.  1  Smith,  281.  4  Taunt.  200.  5  V.  &  B.  150.  —  1 1.  If  goods 
ne  sold  at  six  or  nine  months  credit,  and  the  purchaser  sa^s,  '*  six  or  nine  months  will 
do  (or  me,"  a  commission  oinnot  issue  between  the  sixth  and  the  ninth  month. 
5Tannt.558.  —  12.  So  a  person  who  sells  goods,  to  be.  paid  for  by  a  bUl  at  four 
months,  cannot  sue  out  a  commission  of  bankrupt. until  such  bill  has  been  given,  or  the 
fear  mon^  are  fully  expired.  1  Camp.  556*  — 15.  Hence,  too,  a  debt  payi£le  infuturo 
t^^the  custom  of  trade,  is  insufficient.  1  Mad.  72.  Ibid.  ^  Vide  1  Buck.  5S.  —  14.  It 
seeasa  doubtful  whether  a  commission  can  be  supported  against  any  party  but  the  accep- 
tor, before  the  bill  is^  dishonoured.  4  Camp.  245.  6  T.  R.  59.  Vide  infra,  (d).  —  1 5.  A 
bill  or  note  due  before  *,but  indorsed  since  the  bankruptcy,  is  sufficient.  1  P.  Wms.  785« 
Cooke^2l.  lAtk.75.  Wils.  155.  Cooke,  19,  Vide 7  T,  R.  498.  l5East,2l7.  l  Rose,  20. 
3  Str.'  949.  — 16.  A.  purchases  coals  of  B.  and  agrees  to  give  him  a  bill  of  exchange  for 
part  of  tbe  purchase  money,  payable  at  two  months.  Afteiirards  A.  sends  to  B.  a  paper, 
pofportix^  to  be  a  bill  accepted  by  him,  with  a  blank  left  for  the  name  of  B.  as  the 
drawer;  B.  ke^s  the  paper,  but  does  not  fill  up  the  blank  till  after  he  had  sued  out  a 
coomission  against  A.  Held,  that  the  bill  did  not  constitute  a  valid  petitioning  cre- 
ditor's dc^;  and  that  B.  having  elected  to  keep  the  bill,  could  not  prove  his  debt  as 
petitioning  creditor,ibr  goods  sold  and  delivered.  1  Buck,  54.  —  17.  A  judgment  for 
damages  in  a  suit  ex  contractu,  is  insufficient  by  relation  to  the  verdict.  14  East,  197. 
16  Ves.  856. — 18.  If  the  trustees  under  a  marriage  settlement  transfer-stock,  with  the 
privi^of  the  husband,  into  the  name  of  the  wife,  and  the  wife  aftenvards  sell  out  the 
stock,  and  permit  her  husband  to  receive  the  proceeds,  it  seems  that  the  trustees  xa^y 
be  petitioning  creditors  in  a  commission  against  the  husband,  from  the  time  of  the  sale 
by  the  wife,  and  recdpt  of  the  proceeds  by  the  husband;  but  not  fi'om  the  time  of 
their  timnsfier  to  the  wife.  1  Mont.  21.  — 19.  A  creditor  by  simple  contract  may  jpe- 
titkm,  notwithstandingacceptanpe  of  abpnd  after  a  secret  act  of  bankruptcy.  2  Str. 
1043.  Annaly,  867.  Peak^,  64.  B.  &  P.  $S^.  l  V.  &  B.  212.  1  Rose,  288.  2  M.  & 
S.  183.  8  lujce,  4. ;  see  Dallas's  American  Reports,  580.  —  20.  Notwithstanding  the 
St.  46  G.  5.  c.  155.  &e  debt  must  have  existed  at  the  period  of  the  act  of  bankruptcy. 
1  Camp.  489.  See  14  Ves.  80. 85.    l  N.  R.  265.  -721.  Even  previous  to  the  statute  it 

IS  sufficient  if  the  debt  vested  before  the  commission  was  sued  out.    Cooke.  24.— 


*  Whidi  drcumstaQoe  wmm  to  be  imraaterial,    1  Mpnt.  28.  n.  (1). 


94  BANKRUPT. 

And  before  the  cdtnmiision  granted,  tbe  tredfioFS.  petitioning  shall 
give  bond  to  the  lord  chancellor,  &c.  of  9001*  pebalty,  oh  condition, 
that  they  prove  {n)  their  debts,  and  the  party  a  bankrupt ;  and  On 

failure, 

2S.  A  debt  contracted  6fter  the  arre&t,  and  before  the  expimtion  of  th6  two  montJ^s, 
i»  not  sufficient  1  Mont.  S6.  n.  (a).  Whitm.  S2.  — «S3.  But  commission  supported 
upon  a  debt,  for  which  judgment  was  obtained  pending  th^  two  months  impriBOnmedt. 
iV.&B.  211. 

Sixthly — Of  the  sufficiency  and  ituuficiency  of  debts  quasi  discharged. 

1.  On  the  dishonoaref  an  accommodation  liiU  taken  in  payment,  the  oricinai  debt 
reyires  \  nor  is  notictt  of  dishonour  requisite.  1  T.  R.  405.  —  S.  If  a  debtor  for 
^oods  sold  give  a  bill  for  his  debt,  which  the  creditor  discounts,  and  upon  its  being 
dishonottred  when  dtie  after  the  bankruptcy,  be  pay  it,  he  may  issue  a  commission 
upon  the  debt  for  the  (oods.  1  Mont.  37.  —  34  But  an  execution  against  the  person, 
ducharges  the  debt,  l  Str.  655.  l  Atk.  141 .  8  T.  R.  126.  1  B.  &  P. 502.  1 T.  R, 
SS7.  Ibid.  See  Cutlen,  70.  4  Bsp.  194.  —  4.  Though  the  proceeding  under  a  ju%- 
ment,  not  agunst  the  pction,  has  no  influence.    4  £sp.  194. 

Seventhly — Of  the  sufidency  and  insufficiency  of  debts  Barred  by  the  statute  oj  Umka- 

tions» 

1.  A  debt  berred  by  the  statute  of  limitattons,  will  support  a  commission  against 
third  persons ;  but  the  baokrapt,  it  seems,  may  supersede  it,  unless  he  waive  the  objec- 
tion by  submitting  to  the  commission,  or  by  any  other  lui[ndwledg&eiit  of  the  debt. 
9  Str.  974.  contm,  Mosely,  57.  5  Biur.  262t.  Coolce,  11.  1  T.  R.  405.  15  Ves, 
491.  —  ji.  If,  however,  a  commission  issue  upon  a  debt  barred  by  tbe  statute  of  limi- 
tattoft^,  and  the  person  against  whom  it  issues  does  not  submit  to  it,  or  if  he  submit  no 
farther  than  be  is  compiled,  or  if  he  waive  the  objection ;  a  creditor  may,  as  it  seems, 
avail  himself  of  tbe  objection,  with  a  view  to  take  out  another  commission  upon  an- 
other debt.    15  Ves.  494. 

Eighthly — 0/  the  sufficiency  and  instffficiency  of  debts  merged  by  a  defective  award. 

If  a  debtor  submit  to  atbitration  all  matters  in  (difference  between  him  and  a  credi- 
tor ;  and  under  this  arbitration  an  award  is  made  which  is  in  force,  though  upon  its 
&ce  the  award  is  bad,  it  seems  the  creditor  cannot  issue  aeommissieti  upon  the  original 
debt,  when  after  issuing  it,  the  award  is  made  a  rule  of  court,  and  no  application  made 
to  set  the  award  aside.    1  Mont.  24. 

i^htthly — 0/  the  sugUAency  and  hmfficiem^  of  debts  by  awards  pending  a  hiU  ioset  it 

atuie, 

A  bill  to  set  Aside  an  award  upon  which  the  debt  arises,  has  no  influence.  1  Atk. 
240. 

TVaM/y-^Qf  the  sufficiency  and  insufficiency  oj  debts  forfeited  by  compounding  ttith 

bankrupt. 

The  conmiision  teems  to  be  supersedeable  only,  not  invalidated,  by  the  petitioning 
creditor  compounding  with  the  beidcrupt.    4  JSsp.  104. 

(n)  The  doctrine  respecting  the  proof  of  petitioning  creditor's  debt,  mar  be  treated 
with  reference  toproceedings.  Firsts  before  the  commissioners:  Secondly ^  on  other 
occasions;  and  rtrsty  with  reference  to  proceedings  before  the  eonmissioners  ; — 1.  He 
need  not  prove  a  debt  similar  in  its  nature  or  amount  to  that  upon  which  he  strikes 
the  docket  1  Y.  &K  215. — 2.  The  proof  may,  under  circumstances,  be  by  affida- 
vit. 1  Buck.  47. — 5.  One  partner  may  prove  for  all.  19  Ves.  291.  —  4.  Tfie  proof 
must  be  at  a  public  meeting.  2  V.  &  B.  374.  Queried  by  Mr.  Montague,  1  vol,  7^. 
li,  (p).^— 'Secondly 9  urith  reference  to  proceedings  on  other  occasions, — 1.  An  entry  in  a 
traaer^s  book,  macle  some  months  before  an  act  of  bankniptcy,  is  jprt^^/acf«  evidence 
of  a  debt  subsisting  at  the  time  of  the  bankruptcy.  2  Camp.  49.  Hafdw.  378.  — 
2.  So  a  promissory  note  bearing  date  before  the  bankruptcy,  is  prim&  facie  evidence 
of  a  debt  precedent  to  bankruptcy,  fiut  no  letter  or  declaration  of  the  bankrupt,  after 
the  bankruptcy,  is  admissible  m  confirmation  of  the  date.  1  Stark.  177. — 3.  When 
the  debt  is  upon  a  bill  of  exchange,  and  the  cofntnigSion  is  against  the  drawer,  there 
mist  be  evidisnce  that  it  was  indorsed  to  the  petition ing  crcciiterj  before  the  coaunis- 
sion  isned.    4  CaDfn  2«5,    6  T.R.  59,^4,  Xherefere,  where  the  debt  is  a  bill 

V  drawn 


Commission.  9o 

failuR^  the  bond  shall  be  assigned  for  the  benefit  of  the  ^aity  grieved,  (o) 
So  bjr  the  St  5  Geo.  24?.  (jp) 

The 

drawn  by  the  bankrapt  in  favour  of  A.,  and  indorsed  to  the  petitioning  creditor,  it 
Bust  be  shewn  to  have  been  so  indorsed  before  the  suin|  out  of  the  commission.     4 
Camp.  945. — 5.  If  the  debt  be  proved  to  have  once  existed,  its  continuance  will  be 
presumed.    2  Camp.  50. — 6.  Bonble,  that  upon  a  sale  of  goods  for  present  bill,  th^ 
jarjr  may  in  some  cases  presume,  that  a  bill  has  in  &ct  been  given.     6  £sp.  55. 
9  l^st,  498.  —  7.  If,  after  the  death  of  a  testator,  his  business  is  canned  on,  and  a  debt 
contru^ted,  and  the  debtor  acknowledge  that  he  is  indebted  loo/.  to  the  ekeeutors; 
tfab  is  not  sufficient  evidence  of  a  debt  to  all  the  executors,  without  shewing  that  they 
lUasKDted  to  carrying  on  his  trade.    1  Stark.  S4d.*-8.  The  petitioning  creditors 
debt  b  sufficiently  proved  by  entries  in  the  bankrupt's  books,  posted  by  himself  befbk% 
tfie  act  of  bankruptcy.    1  Camp.  576.  -^  9.  But  an  account  signed  by  a  bankrupt,  ii 
not  evidence  of  his  petitioning  creditor's  debt,  without  extnndc  evidence  that  he 
flgaed  it  before  his  bankruptcy.    4  Taunt.  56a—- 10.  An  acknowledgment  by  the 
bsiikrupt,  made  upon  the  day  the  act  of  bankruptcy  was  committed,,  or  at  any  time 
befcre  the  issuing  of  the  comimission,  is  sufficient  evidence  of  the  petitioning  creditor's 
dtbt    1  £sp.  168.    And  see  13  East,  913.  214.    9  H.  &  979.— 1 1.  Unless  upon  an 
attoted  instrument,   when  the  subscribing  witness  must  be  called.     Dougl.  2\B, 
5  T.  R.  506.  — 19.  In  an  action  by  the  bankrupt  agunst  the  petitioning  creditor,  to  try 
tile  ndidi^  of  the  commission,  proof  that  tbe  bankrupt  and  the  petitioning  creditor 
sttoided  me  second  meeting  of  the  commissioners,  ana  discussed  before  them  the  debt 
doe  to  the  petitioning  creditor,  and  produced  their  accounts;  and  that  the  bankrupt 
objected  to  part  of  the  petitioning  cmitor^s  account,  and  the  commissioners  ticked 
offsaehiteinsin  itasthey  allowed,  and  struck  a  balance  of  169/.,  was  held  evidence 
for  tbe  juiy  to  imply  an  admbsion  by  the  bankrupt,  from  his  own  conduct  and  demett- 
imrbttore  'tiie  commissioners,  that  such  a  balance  was  due,  but  ftot  of  an  adjudiea* 
lioD  hf  tiiemi  by  thdr  own  authority  as  commissioners,  or  of  an  award  made  by  them 
•i  aristnton.    fi  M.  ft  S«  26S.  — 13.  Hie  assignees  must  prove  the  petitioning  creditor's 
debt,  by  tiie  same  evidence  which  must  have  been  produced  iu  an  action  against  the 
benbupt.    B.  N.  P.37.    Dougl.  916.-^14.  Where  in  an  action  bj  assignees,  the 
defeadant  ganre  no  notice  under  stat  49  Oeo.  3.  c.  191.  s.  10.  of  his  mtention  to  dii- 
pole  the  petitioning  creditor's  debt,  the  debt  is  sufficientiy  proved  by  the  deposition 
of  die  petitioBiflg  creditor  himself,  appearing  upon  the  face  of  the  proceedings; 
thoni^  if  micJi  notice  had  been  given,  he  would  not  have  been  a  competent  witness  to 
flipport  the  commission  vMvoee.    2  Camp.  493.*— 15.  An  admission  made  by  a  pe- 
tibonhig  creditor  of  the  nature  of  the  clAim  upon  which  he  has  in  fact  sued  out  a  com- 
nmoofi,  may  be  givten  in  evidence  for  the  purpose  of  invalidating  the  commission  iii  a 
coHatcnl  action.    6  £sp.  121.  — 16.  Ana  in  an  action  agtunst  the  sherifi^  who  is  in- 
demnified bj  the  assignee^  decimations  by  the  petitioning  creditor  that  his  debt  is 
less  ttum  lOOi^,  b  admissible.    4  Camp.  38. 

(o)  1.  lliebondmustbegivenby  the  petitioning  creditor.  3  Ves.  554. — S.  Hence 
it  cumot  be  given  by  the  solicitor  to  a  commision  issued  by  an  infant.  3  Ves.  554.  •-» 
3.  When  a  husband  and  his  wife  are  petitioning  creditors,  tiie  bond  must  be  given  by 
Ae  hmbaiML  l  BL&  S.l76.-^4.  One  partner  may  execute  the  bond  for  all. 
Cooper  99.  2  Rose,  179.  19  Ves.  291.  See  2  Ros^  174.  -»  5.  The  assignment  is 
reiCncted  to  the  case  of  malice.  11  Ves.  415.-^  6.  And  was  refused  in  a  case  of 
stnngsaspicion  only*  IHd.  -*--  7.  A  creditor  aggrieved  by  the  issuing  of  a  fraudulent 
oonminoii,  is  not  entitled  to  an  asngnment.  2  Mad.  l,  accord.  3  East,  22,  t6fUta. 
-^8.  The  assignee  must  elect  between  the  bond  and  an  action  upon  the  case.  Swanst. 
9Ql— 9.  Tbe  flsrignees  of  the  bond  is  entitied,  under  a  general  assignment,  to  recover 
tiie  whole  penalty.  7  T.  R.  300.  3  East,  23.^-10.  And  where  the  chancellor  di- 
rected that  a  sum  recoved  by  the  petitioning  creditor  of  the  bankrupt  be  refunded 
to  in  iarignee  under  a  second  commission,  and  further  ordered,  that  the  bond  be 
migDodto  such  assignee;  held  that  tiie  assignment  of  tiie  bond  could  not  be  consi- 
dond  mereif  to  enforce  payment  of  the  sum  to  be  refunded.  3  East,  23.  —  1 1 .  Whete 
Ao  otaftusgio&  is  MpoTBeded,  and  the  petitionitig  creditors  conduct,  tiiough  improper^ 
is  Mittdh  as  wfH  justify  an  assignment,  the  bond  will  be  orda^  to  stand  as  a  security 
fortheoostt.  14  Ves.  600. ---19.  Thettsrigmnent  is  eonclutwe  of  malice.  Swanst 
^»   nves«4i5.    7r.  it.901« 

ip)  Thcseare  miscelhttieoittpdiits  relative  to  the  rights,  duties,  and  liablUties  <fi 
tiie  petitiuuii^  cnAtoati^l.  The  petitioning  creditor  is  ple<^;ed  to  the  validity  of  the 
tomnisaoB,  and  to  eveiy  aetthat  is  necessary  for  its  preserration.    2  Rose,  iBt.  386. 

—  2.  He 
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The  oommiMion  ought  to  be  granted  de  jure,  upon  the  petition  of 
creditorsy  &c.     2  Ca.  Cha.  191.     1  Ver.  158.  (?) 

But 


*—  2.  He  should  be  assbtant  to  the  ooromission  in  all  its  stages.     3  Rose,  986. —* 

3.  Orounds  of  Lord  Ro&slyn's  genual  order  of  36  Nov.  1798,  that  the  petitioning 
creditor  shall  attend  in  person  at  the  opening  of  the  commission.     17  Ves.  415.-— 

4.  His  attendance,  however,  may,  under  circumstances,  be  dispensed  with.  8  Ves, 
318.-^5.  He  roust  furnish  the  assignees  with  the  necessary  evidence  to  support  the 
commission.  3  Rose,  188.  386.  —  6.  And  hence  is  responsible  for  the  productioii 
of  a  bill  of  exchange,  upon  the  direct  proof  of  which  (lis  debt  was  established.  2 
Ros^  386.  —  7.  Until  the  choice  of  assignees,  the  petitioning  creditor  must  prosecute 
the  coinmission  at  hi»  own  ezpence,  which  expence  is  reimbursed  out  of  the  first 
monies  or  effects  received  by  the  assignees.  Stat.  5  Qeo.  S.  c.  30.  s.  35.  —  8.  And  aa 
by  this  statute  he  is  made  solely  liable  to  the  payment  of  the  expences ;  when  there- 
fore he  is  appointed  co-assignee,  an  action  for  these  expences  will  not  lie  against  all 
the  assignees  jointly,  s  Camp.  875.  —  9.  The  general  rule  is,  that  the  petitioning 
creditor,  and  not  the  solicitor  ne  employed,  is  liable  to  the  messenger  under  the  com- 
mission for  his  fees ;  it  being  known  that  the  solicitor  acts  not  as  a  principal  but  as  an 
agent  only,  and  the  messenger  having  the  means  of  ascertaining  wno  the  petitioning 
creditor  is.  8  M.  &  S.  438.  Holt.  376.  — 10.  An  exception  to  this  rule  happens, 
where  the  solicitor  agrees  with  the  petitioning  creditor  to  work  the  petition  for  a  gross 
•um;  when  bavins  received  sufficient  to  cover  the  messenger's  demand,  he  is  liable  to 
bim  as  for  money  nad  and  received.  3  M.  &S.438. —  11.  He  is  also  only  liable  to 
the  messen^r  for  necessary  expences,  except  bv  special  contract.  1  Stark.  363.  — - 
13.  Therefore  costs  of  messenger's  joyrfaey  to  the  Isle  of  Man,  are  not  recoverable 
a^nst  petitioning  creditor,  without  a  special  con^ct.  1  Stark.  363.— 13.  Expences 
of  a  previous  separate,  superseded  for  a  joint,  commission,  are  to  be  paid,  and  out  of 
Uie  joint  estate.  3  Rose,  2^. —  14.  Though  petitioner  had  notice  that  a  docket  was 
struck  against  all  the  members  of  the  firm.  1  V.  &  B.  61.  1  Rose,  434.  — 15.  Unless 
it  wasis&ued  against  good  faith.  1  V.  &  B.  61.  1  Rose,  433M34.  —  16.  On  his  de* 
claring  his  own  commission  to  be  invalid,  he  was  made  liable  for  the  costs  of  inquiriea 
occasioned  thereby.  3  Rose,  386. — 17.  Upon  suspicion  of  coUusion  between  bank- 
rupt and  petitioning  creditor,  to  invalidate  the  commission,  the  bill  of  exchange  upon 
which  it  issued  will  be  ordered  to  be  deposited  with  the  secretary  of  bankrupts,  not  to 
be  produced  except  for  some  legal  purpose.  — 18.  If  between  the  time  of  striking  the 
docket,  and  the  time  of  sealing  the  commission,  the  creditor  recdves  from  a  surety 
such  part  of  his  demand  as  to  reduce  it  below  100/.,  the  commission  cannot  be  supr 
ported.  I  Mont.  39. — 19.  But  composition  after  a  docket  struck^  not  followed  by  % 
eomrtission,  is  not  within  the  statute.  15  Ves.  473.  Vide  3  Ves.  349.  15  Ves.  463. 
—  30.  The  debt  is  forfeited  as  well  under  a  commission  founded  upon  any  other  act 
of  bankruptcy,  as  upon  that  particular  species  created  by  this  statute.  Cox,  61. — 
;il.  And  the  whole,  though  the  composition  extends  to  part  onW.  Cox,  61. — 
23.  The  knowledge  of  two  or  three  creditors,  will  not  save  a  forfeiture.  15  Ves» 
461.     1  Buck,  108. 

{q)  1.  The  commission  must,  under  the  ^neral  order  of  the  39th  December,  1806) 
l>e  sealed  at  the  first  public  seal,  though  within  the  seven  days.  19  Ves.  61.  1  Rosc^ 
^55 1  —  3.  It  may  be  sealed  in  the  nisht  to  prevent  an  ci^tent.  14  Ves.  87.  —  3.  The 
commission^  is  to  be  accounted  sealed  from  the  delivery  only,  i  V.  &  B.  39.  — 
4.  And  is  inoperative  before  delivery.  1  Rose,  380.  1  V.  &  B.  39.  —  5.  But  dcr 
iivery  to  a  messenger  is  in  effect  to  the  party.  1  Rose,  380.  1  V.  &  B.  89.  —  6.  The 
banuupt  mav  be  called  in  the  commission  by  the  name  himself  has  used.  3  Rose^  85. 
Sed  vide  3  Rose,  346.  —  7.  Or  by  the  name  he  once  went  bjr,  though  since  disused. 
3  Camp.  356. — 8.  The  variatipn  of  a  letter  in  his  name  is  fatu.  1  Rose,  314. 
8  Rose,  846.  —  9.  Unless  the  altered  pame  is  idem  sonant,  3  Rose,  80.  Sed  vide  supra. 
— 10.'  Order  for  a  commissipn,  with  an  alias  lu  an  uigent  case.  19  Ves.  877.  (the 
names,  however,  were  id.  son.)  — 11.  He  ipay  be  described  as  he  is  well  known. 
8  Mad.  11.  —  13.  "  Dealer  and  chapman"  is  a  sufficient  description.  3  V.  .&  B.  400. 
or  **  waterman."  3  V.  &  B.  399.  supported  as  thev  are  by  the  general  statement  of 
gaining  his  livelihood  by  buying  and  selling.  Vide  8  Mad.  13.  n.  Ibid.  •— 13.  His 
place  of  residence  should  be  correctly  described.  1  Mont  78. — 14.  To  support  • 
^oiDt  commission,  each  member  of  the  firm  must  become,  and  be  declared,  bankrupt. 
1  Atk.  97.  1  Cooke,  7.  -—.15.  For,  if  a  number  less  than  the  whole  become,  or  art 
;n«an(  tP  ^  made^  bankrupt,  separate  commissions  againit  ei^h  individuid  propose4. 
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"we  requkit^.  8  T.  R.  if^.-^lG.  Hence  a  joint  commission  igiuXitt  a  firm  of  two 
partners,  of  whom  one  is  an  infant,  4  Ves.  163.  6  Yes.  440.  or  resides  abroad. 
6  Ves.  434,  is  improper.  — 17.  The  d^th  of  one  of  the  firm  after  a  joint  commission 
taken  oot,  is  no  objection  to  its  proceMing.  Fbrr.  184.  1  Vefn.  154. —  18.  But  a 
eoounission  against  two,  of  whom  one  is  dead,  is  a  nullity,  tbid.— •  19.  Arrangements 
were  made  in  a  case  of  sereral  commissions  (joint  and  separate)  upon  the  bankrupty 
cf  several  firms  also  united.  1 V.  &  B.  160.  — ^20.  A  commission  against  A.,  described 
as  a  partner  with  B.,  is  separate.  Cox,  508. — ^Sl.  Now  the  joint  commission  alone 
stands,  and  is  iliadfe  snbserrient  to  the  purposes'  of  the  separate.  3  Yes.  jun.  69. 
15  Yes.  115. — S3,  Where  thei«  are  co-existing  (Commissions,  that  will  be  sdpported 
which  is  the  most  convenient.  £x  jparte  Layton,  6  Yes.  434.  —  S3.  A  docket  struck, 
bat  no  commission  issued  thereon,  shall  not  prevent  a  commission  by  another  creditor, 
applying  in  not  less  than  four  days.  By  order  of  1 2  Feb.  1774. — ^4.  Query,  if  this  order 
en  be  stfictly  acted  up  to ;  the  practice  opposing  it,  and  there  being  danger  of  fraud. 
6  Yes.  4«9.  —  85.  See  as  to  the  practice  where  the  fonrth  day  after  docket  struck  is  a 
hoGday.  13  Yes.  418.  — 26.  Commission  to  be  executed  in  London,  supersedeable 
for  want  of  prosecution,  after  fourteen  d&ys ;  country,  after  twenty-eight  days,  from 
its  date.  Orae^  of  ^6th  June  1 793. — 27.  And  the  practice  is  invariable  to  supersede 
•poo  tbe  30th  day,  upon  itn  application  made  the  89th,  unless  previons  notice  upon 
the  89th,  of  the  adjudication,  a  Rose,  190.-t-88.  Proof  of  the  act  of  bankruptcy^ 
vsnanting  adjudication ;  a  sufficient  proceeding  within  the  order.  1  Y.  &  B.  78.  — 
29.  And  notice  that  first  commission  b  to  be  proceeded  in,  prevents  second.  1  Rose,  85. 
^  30.  Necessity,  or  circumstances,  are  an  implied  exception  to  the  ofder.  7  Yes.  135. 
1  Rose,  380.  1  v.  &  B.  34.  3  Rose,  319. — 31.  But  the  strongest  proof  of  their 
eiistence  is'  requisite.  1  Y.  &  B.  43.  1  Rose,  380.*— 33.  The  case  where  through 
some  misanderstanding  the  feeK  were  not  left,  and  the  directions  siven  hot  complied 
vitfa.  1  Rose,  16d.-^  317.  The  case  where  this  happened  through  mistake  of  solicitor's 
ekfk.  1  Buck,  i.  — •-  34.  Hie  case  where  througn  neglect  of  the  bankrupt  office  clerk, 
the  entiy  was  not  made.  8  Rose,  323.  —  35.  The  commission  is  not  superseded  till 
file  iwpmtdtmt  issues.  6  Yes.  489.  —  3S,  And  second  commission  is  not  of  right,  so 
that  felt,  even  though  superseded,  may  revive. .  1  Rose,  380.  —  37.  The  first  cannot 
be  soperseded  without  petition,  and  the  writ  issiung];  a  note  of  what  has  passed  under 
tbe  &8t,  must  be  sent  to  the  chancellor;  affidavit  that  adjudication  within  the  time 
does  not  appear  fiom  the  Gazette,  is  sufficient  presumptive  evidence.  1  Y.  &  B.  34, 43. 
—  38.  After  a  commission  sealed,  three  commissioners  are  to  be  summoned,  by  a 
messenger,  to  open  it.  These,  upon  meeting,  reciprocally  qualify  each  other,  by  alter- 
nately administering  the  oath  prescribed ;  and  then  proceed  to  examine  the  proof  of 
pedtiQBing  creditor's  debt.  —  39.  The  commission  ordered  to  be  opened  after  delay, 
the  delay  ariniw  from  the  bankrupt.  3  Y.  &  B.  1 74.  —  40.  Neither  the  plaintiff*'s  nor 
defendant's  bankruptcy,  pending  a  suit  at  law,  abates  it.  8  Wils.  373.  Yent.  193. 
5  Mod.  38.  3  Wils.  538.  1  T.  R.  463.  8  T.  R.  45.  3  T.  R.  437.  8  Anst  977. 
18  Yes,  486.  —  41.  Hence,  if  it  happens  before  judgment,  the  suit  must  |>roceed  to. 
jodgment  in  the  bankrupt's  name.  1  T.  R.  463.  1 5  East,  622.  —  42.  And  in  the  case 
of  plaintiff's  bankruptcy  between  interlocutorv  and  final  judgment,  final  judgment 
waj  be  entered  and  execution  sued,  either  in  his  name,  or  there  having  been  no  pro« 
cceifinff  by  bankrupt  upon  tbe  interlocutory  judgment,  1  T.  R.  463.  15  East,  638. 
(preceded  by  a  icire  faeiat)  in  the  names  of  his  assignees.  8  Wils.  358.  3  T.  R.  437. 
— >43.  And  should  assignees,  after  declaration,  commence  a  new  action,  and  arrest 
defimdant  (which,  being  before  interlocutory  judgment,  is  regular,  Tidd's  Pract  185.) 
coort  will  not  discharge  his  bail  in  the  first.  15  East,  638. — 44.  The  jplaintifif's 
btakmptcy  pending  a  suit  in  equity,  does  not  abate  it.  1  Atk.  863.  1  Dick.  348. 
Cook^  545.  8  Anst.  460.  n.  1  Atk.  363.  Ibid.  4  Yes.  387.  accord.  8  Anst.  458.  n.' 
1  Atk.  363.  n.  conira,  —  45.  And  an  order  for  dissolving  an  injunction  niii  will,  unless 
Guise  be  made  absolute,  notwithstandinff  plaintiff's  bankruptcy.     1  Atk.  363. — 

46.  Bat  chancery  and  exchequer  practice  differ,  in  that  by  the  former  the  suit  becomes 
defecdve^  and  assignees  must  be  made  parties  by  bill,  or  supplemental  bill  in  nature 
of  revivor;  or  bill  will  be  dismissed.     4  Y6s.  387.  and  with  costs.     18  Yes.  486.-^ 

47.  Thoogh  in  a  case  of  small  value,  money  ordered  by  decree  to  plmntiff^  was,  upon 
fail  bankruptcy,  paid  oiit  to  assignees  on  theur  and  his  joint  petition.    8  Bro.  338.  — 

48.  Boakfnptcy  of  defendant  is  no  abatement.  8  Anst.  458.  —  49.  And  plaintiff 
tiierefbie,  cannot  dismiss  his  bill  without  costs.  8  Anst.  458.  —  50.  A  decree  for  a 
receiver  is  not  supeneded  by  a  commission.  3  Atk.  564. —  51.  An  executorshin,  with 
which  a  bankrupt  happens  to  be  invested,  is  untouched  by  his  bankruptcy.  1  Atk.  101 , 
-^$8,  Equity  will  not  interfere  to  restrain  the  bankrupt  from  recovering  his  property, 
wfaeo  the  conumssion  is  not  proceeded  in.  Cox.  84.  -~  $5.  A  commission  distinguished 
fiora,  or  asrimOatcdtOi  an  execution.    S^  1  Yem.  153.    l  Atk.  67.  153.    B  Yes.  68« 
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But  a  commisaioiiy  granted  (r)  before  an  act  of  bankruptcy  is  com-* 
pleted,  will  be  void :  as,  after  an  arrest  and  ioiprisonment,  and  witbin 
two  months  after  the  arrest.     1  Sal.  1 11 .  (s) 

By  the  st  21  Jac.  19.  no  purchaser  shall  be  impeached,  &c.  unless* 
a  connnission  be  sued  within  five  years  after  he  becomes  bankrupt.  Vide 
post,  (D 18.) 

Ajnd  therefore,  the  commissim  ought  to  be  granted  within  five  years^ 
after  the  act  of  bankruptcy.    Semb.  1  Lev.  18*     1  Ver.  158. 

But  if  there  are  several  acts  of  bankruptcy,  it  may  be  granted  within 
five  years  of  the  last  act.     R.  1  Lev.  IS. 

So  it  must  be  granted  during  the  life  of  the  bankrupt,  and  not  afiiar- 
wards.     2Ca.Ch.  143.  192.     1  Ver.  153. 

So  by  the  st.  7  Geo.  31.  a  creditor  on  a  security  not  due  before  the 
party  becomes  a  bankrupt,  shall  not  be  a  suffici^it  creditor  in  respect 
bif  such  debt,  to  join  in  a  petition  for  a  commission  of  bankruptcy,  until 
such  time  as  his  debt  becomes  actually  due  and  payable. 

(D  2.)  Who  shall  take  advantage  of  the  commission. 

By  the  St.  1  Jac.  15.  in  four  months  after  the  commission,  and  until 
distribution^  &c.  any  creditors  of  the  bankrupt  may  join  with  the  credi-* 
tprs  who  sued  forth  the  commission,  those  so  coming  in  contributing  (t) 
to  the  charges  of  the  said  commission,  and  if  the  creditors,  come  not  in 
within  four  montlis^  then  the  commissioners  have  power  to  distribute. 

And  all  the  creditors  may  come  in  before  {u)  distribution  made^ 
though  four  months  are  passed.     R.  Hutt.  38. 

So  by  the  st.  7  Geo.  31.  a  creditor,  whose  bond,  bill,  note,  &c. 
taken  on  sale  of  goods,  is  payable  at  a  future  day. 

And  till  the  four  mondis  are  passed  the  commissioners  cannot  make 
distribution,  though  they  may  sell  and  prepare  for  a  distribution  pre- 
sently upon  execution  of  the  commission,  within  the  four  months. 
R.  Hutt.  37. 


9  Ves.  S39.  15  Yes.  4S4.  17  Yes.  851.  406.  1  Y.  &  B.  66.  3  Y.  &  B.  107« 
15  East,  230.  -—  54.  A  mifttake  may  be  corrected  before  the  commisaion  has  beeo  acted 
upon.  10  Yes.  SS6. —  55.  But  not  afterwards.  10  Yes.  286.  13  Yes.  325. — 
S6.  Even  to  correct  a  clerical  error,  190.  —  57.  Alteration  in  the  description  of  a  bank- 
rupt, refused.  9  Yes.  S07.  —  58.  To  correct  a  vrrong  christian  name,  a  new  docket, 
bond,  and  re-swearing  of  the  affidavit,  ordered.  1  Rose,  85.  18  Yes.  480.— 59.  Alte* 
ration  of  the  teste,  and  re-sealing  of  commission  acted  upon,  to  let  in  a  subsequent 
act  of  bankruptcy,  refused.    1  Rose,  228.     18  Yes.  480. 

(r)  i.  If  the  act  of  bankruptcy  is  complete  before  the  commission  is  sealed,  though 
subseauent  to  the  docket,  it  seems  sufficient.  14  Yes.  so.  1  Yes.  J.  51.  —  2.  At  least  a 
commission  may  be  supported  upon  an  act  of  bankruptcy, by  lying  two  months  in  prison> 
upon  a  docket  struck  before  the  two  months  expire.     1  Yes.  J.  51. 

(i)  Nor  is  the  commission  rendered  valid  by  tne  party's  continuing  in  prison  during 
the  remainder  of  the  two  months.  4  Esp.  221.  8  T.  R.  507.  SedvJoeBea.  L.  M. 
498.     2  Show.  509.  512.     14  Yes.  80.  83. 

(i)  Creditors  may  prove  without  paying  contribution.   Stat.  5  Geo.  2.  c.  30.  s.  25- 

{u}  If  a  creditor  make  oath  of  a  certain  sum  beinf  due  to  him,  he  ought  to  be  ad^* 
mitted  to  prove  to  that  amount  for  the  purpose  of  cnoosing  assignees,  for  the  account 
may  afterwards  be  fully  investigated ;  unless  there  appear  to  the  commissionen  to  be 
anv  reasonable  ol^ection  to  the  fairness  of  the  debt,  and  then  the  commissioners  must 
only  suffer  the  creditor  to  claim,  till  he  makea  out  his  demand  to  their  satisfaction* 
1  Atk.  f  0. 

10  And 
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Aad  it  is  snffident  that  die  creditors  ofier  to  be  joined  and  contri* 
bntoiy  to  the  charge,  without  tendering  any  particular  sum.     Hutt.  38* 

Sof  after  a  distribution  of  part,  any  creditor  paying  contribution  may 
ooBie  in  for  that  whidi  remains.     R.  2  Ca.  Ch.  154. 

But  an  oflfer  of  creditors  to  join  with  those  that  procured  the  com- 
mission, is  not  sufficient,  without  an  offer  also  to  be  contributory  to  ^e 
diarges.     R.  Hutt.  88. 

And  the  charges  cc^liprehend  all  expences  of  die  execution  and  de- 
fiance of  the  commission^  as  well  as  of  the  issuing.     Hutt.  SB. 

And  if  the  creditors  refuse^  or  neelect  to  come  in  before  distribution 
Bade  after  fiwr  months,  they  shsifi  not  be  afterwards  aided.  R. 
S  Co.  26.  b. 

And  if  distribution  be  made  after  the  four  months  of  part  only,  the 
other  creditors  come  too  late.  R.  Hutt.  38.  R.  cont.  that  they  do 
not  come  too  late  for  the  residue.     2  Ca.  Ch.  154.  (x) 

And  they  ought  to  take  notice  of  the  commission,  it  being  of  record. 
2  Co.  26.  b. 

(D  3.)  Who  are  creditors. 

By  the  St  21  Jac  19.  (though  not  by  the  st  13  EL  7.  and  1  Jac.  15.) 
aBen  creditors  shall  have  the  same  benefit  of  a  commission  of  bankrupt^ 
as  a  subject  or  denizen. 

And  by  the  same  statute^every  creditor  (j/),baying  security  for  his  debt 

by 


(x)  1.  Proo(  after  dividend^  will  be  admitted,  and  satisfied  before  a  farther  dividend, 

iftbe  delay  is  accounted  for.    1  Sch.  &  Lef.  242.    1  Mad.  600.    1  Atk.208.    8  Bro. 

SOi — s.  It  seems  that  the  regular  mode  of  bdne  admitted  to  receive  former  dividends^ 

is  bypetidooto  the  Lord  Chancellor.    But  if  the  assignees  pay  former  dividendi 

withont  an  order,  to  any  creditors  who  have  omitted  to  prove  until  after  a  dividend^ 

thejrmttst  pay  all  such  creditors  in  the  same  manner.    2  Bro.  50.  —  3.  It  was  for* 

merly  considered,  that  after  distribution  actually  made  of  any  part  of  a  bankrupt's 

ettMe,  creditors  could  not  be  admitted  to  prove  their  debts,  unless  under  particular 

cvcBinstances.    Hob.  287.    Hutt.  36.    Good.  43.  --4.  But  since  (he  alterations  made 

bf  later  statutes,  as  to  the  time  and  manner  of  making  a  dividend,  except  where  there 

has  been  gross  laches^  a  creditor  will  be  permitted  to  prove  Ills  debt  at  any  time,  as  long 

at  any  thS^  remains  to  be  divided.     1  Atk.  208.  —  5.  Where  a  landlord  distrained 

for  lent,  and  fifteen  yean  after  the  date  of  the  commission,  when  the  assignees  and 

buknipc  were  dead,  applied  to  be  admitted  to  prove  a  debt,  which  deoended  upon  an 

aeeomt  aaid  to  be  settled  between  him  and  tne  bankrupt ;  the  Lord  Chancellor,  in 

coQsdention  of  the  lei^h  of  time,  and  circumstances  or  the  case,  dismissed  the  pe- 

titioiL  1  Af^  111. 6.  It  is  the  practice  without  an  order,  to  permit  creditors  to  prove 

at  a  MffTting  to  dechire  a  dividend,  and  in  the  first  place  to  direct  them  to  be  paid 
eqoal  to  those  who  had  proved  before,  and  then  to  direct  a  general  distribution  ot  the 

nudoe.    Co.  fit.  Laws,  521.  ,,    ,    ,  .,  .„    ^      . 

(5)  1.  Tboo^  surety  had  become  liable  before,  yet  if  he  had  not  paid  Ull  after  the 
priDdpaTt  bauruptcy,  he  could  not  have  proved.  Barnes,  1 13.  3  Wils.  262.  BIk.  794. 
Cowp^  5S5.  IT.K.599.  7T.R.364.  1  Bro.  384.  3  Wils.  13.  Blk.839.  3  Wils.  34(5. 
8  W^  528.  DougL  166.  1  Atk.  130.  1  H.  BI.  640.  4  T.  R.  714.  4  M.  &,&,  333. 
—  S.  Unlesetfae  sure^  had  taken  from  the  principal  a  counter  security,  payable  abeo- 
Infedy  at  a  day  certain.  Cooke,  157.  2  H.  Bl.  570.  Coeke,  158.  2  T.  R.  ioo. 
Id.  64a  7  T.  R.  97.-3.  Which  right  of  the  surety  to  prove  upon  his  counter 
•acuffky,  was  wbtequently  confined  to  where  the  surety  applying  to  prove  had  taken 
«» liii  own  bills,  or  paid  the  original  debt,  if  upon  bond,  fo  that  the  bankrupt's  estate 
lioiild  at  all  events  be  exonerated  from  the  origuial  debt.  Co.  Bt.  Laws,  149. 161. 
aad  see  4  Yes.  385.-*- 4.  And  whve  the  counter  security  was  conditional,  and  not 
Mated  bclbie  the  batikmptcy,  ke  could  not  have  proved  at  all.    2T.  R,c4Q. 
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d  §tr.  1 160.  —  5.  Seetu^  had  it  been  forfeited.    3  Bro.  50S.     7  T.  R.  97.  — '6»  But 
now»  sureties  for  bankrupt  paying  debt  after  commisaon  issued,  nm  prove  under  it, 
or  if  the  creditor  has  proved,  they  may  stand  in  his  place.  Stat.  49  Geo.  3.  c.  191.  i.  8. 
—  7.  The  surety  as  well  as  principal  in  the  grant  of  an  annuity,  is  within  the 
49th  Geo.  3.  c.  a  21.  s.  17.     4  TaunL  90.    But  see  4  M.  &  S.  933.  —  8.  When  the 
creditor  had  proved  under  the  commission  before  he  called  upon  the  surety,  the  sorety 
had  an  equitable  right  to  stand  in  the  place  of  the  original  creditor,  and  recdv^ 
dividends  upon  such  proof,    s  P.  Wms.  89.    1  Atk.  129.    6  Ves.  285.    Co.  Bt. 
Laws,  2ia  — 9.  And  upon  a  bill  filed  by  a  surety  in  a  bond  against  the  obligee,  to 
comTOl  him  to  prove  under  the  commission  against  the  obligor;  the  court  ordered 
the  defendant  to  prove,  upon  the  pluntiff's  bringing  the  money  into  court.    Co.  Bt. 
Laws,  21 1.  —  10.  And  where  the  nolder  of  a  bill  proved  it  under  a  commission  against 
the  person  who  uldmately  ought  to  have  paid  it,  before  he  called  upon  the  surety,  and 
be  received  dther  the  whole,  or  a  part  of  the  debt  from  the  surety ;  the  court  gave 
the  surety  the  benefit  of  the  holder  s  proof  under  the  commission.    2  P.  Wms.  89* 
1  Atk.  129.    6  Ves.  285.    Co.  Bt.  Laws,  210.  —  11.  But  this  equity  of  the  surety  to 
stand  in  the  place  of  the  holder  of  the  bill,  will  not  be  permitted  to  operate  to  the 
prejudice  of  such  creditor,  if  he  has  any  other  distinct  demand  upon  the  bankrupt's 
estate ;  and  therefore  any  diminution  of  bis  dividends  upon  such  distinct  debt,  occa- 
sioned by  the  surety's  standing  in  his  place,  and  receiving  dividends  upon  such  first-    , 
mentioned  debt,  must  be  made  good  to  him  by  the  surety  out  of  such  dividends. 
3  Ves.  243.  — 12.  Proof  by  the  creditor  on  behalf  of  the  surety  allowed,  surety  having 
paid.    6  Ves.  646.  — 13.  Proof  by  the  creditor  on  behalf  of  the  surety,  having  pdc^ 
may  be  compelled.  10  Ves.  414,— 14.  But  a  person  liable  with  others  upon  a  bill  of 
exchange,  cannot  raise  that  equity  by  payment  subsequent  to  ibe  proof  ot  the  holder, 
until  he  has  received  20^  in  the  pouna.     10  Ves.  414.  but  now  vide  supra.  -*  15.  The 
debt  of  a  surety,  payable  «fter  the  issuing  of  a  commission  against  him,  may,  by  virtue 
of  Stat.  7  Geo,  1.  c  31.  be  proved  under  it.  /  He  will  therefore  be  discharged  from  the 
debt  by  his  certificate.     1  T.  R.  17.  —  16.  A.  in  consideration  of  l/.  lOr.  7d,  received 
of  B.,  undertakes  in  writing  to  make  himself  liable  for  the  due  payment  of  a  note  upon 
which  C  was  then  indebtra  to  B.,  and  B.  thereupon  consents  to  furnish  C.  with  more 
goods ;  and  then  A.,  before  the  note  was  due,  becomes  bankrupt.    Held,  that  A.'a 
undertaking  was  intended  as  a  collateral  engagement  only,  in  case  C.  should  not  pay 
the  note  when  due;  and  therefore  was  notproveable.   Cowp.  46a  — 17.  Debt-accrued 
by  default,  after  bankruptcy  of  surety,  u  not  proveable.    15  Ves.  286.  —  18.  Hence, 
where  a  bond  conditioned  for  the  repayment  of  money  by  a  principal  and  surety,  has 
not  been  forfeited  till  after  the  bankruptcy  of  the  surety,  the  debt  cannot  be  proved. 
Dougl.  160.  — 19.  Proof  by  acceptor  of  accommodation  bill  as  a  party  liable,  within 
Stat.  49  Geo.  3.  c.  121.    Rose,  40.  —  20.  Proof  by  drawer  of  bill  as  a  party  liable, 
vrithin  Stat.  49  Geo.  3.  c.  121.,  from  being  first  liable  by  the  real  nature  of  tqe  tran-  ^ 
saction.  3  V.  &  B.  40. — 21.  Proof  by  a  partner  as  a  par^y  liable,  widun  stat.  49  Geo.  9. 
c.  121.    3  V.  &  B.  31.  —  22.  A.  and  B.  are  partners,  they  agree  to  dissolve  partner* 
ship,  and  B.  covenants  to  indemnify  A.  against  all  demands  owing  from  the  partnership. 
B.  becomes  bankrupt.    A.  is  obliged  to  pay  a  debt  owing  from  the  partnership ;  but 
he  may,  if  he  pleases,  come  in  under  B.'s  commission.    Clearly  as  the  law  stood  be* 
fore  Stat.  49  Geo.  3.  c.  121.  s.  8.  B.*s  certificate  would  not  have  barred  A.'8  claim, 
since  the  payment  by  him  having  been  made  after  the  bankruptcy,  he  could  not  have 
proved  under  the  commission :  but  that  statute  has  provided,  that  '*  where,  at  the 
time'of  issuing  the  commission,  any  person  shall  be  surety  for,  or  be  liable  for  any 
debt  of  the  bankrupt,  it  shall  be  lawful  for  such  person,  if  he  shall  have  paid  the  debt, 
although  he  may  have  paid  it  after  the  commission  shall  have  issued,  to  prove  his  de» 
mand  in  respect  of  such  payment,  as  a  debt  under  the  commission ;  and  every  person 
obtaining  his  certificate  shall  be  discharged  of  all  demands  at  the  suit  of  such  person,*' 
Ac.  &c.    Held,  that  B.  is  discharged  under  the  statute,  for  either,  1.  The  statute  con- 
templates equitable  as  well  as  1^^  liability ;  if  so,  then  A.  was  surety  for  B.,  since, 
though  at  law  A.  was  liable  as  well  as  B.,  yet  in  equity  B.  was  liable  alone,  and  A.  warn 
surety  for  him.    2.  Or,  the  words  "  liable  for  any  debt  of  the  bankrupt,"  are  laige 
enoi^h  to  coxnprehend  this  case.  .  2  M.  &  S.  195.    2  Rose,47.-—  23.  A  bail-bond  to 
the  sheriff,  forfeited  before  the  bankruptcy,  is  proveable.     1  Cowp.  25.-24.  Seau^  if 
not  forfeited  until  <^er  the  bankruptcy.    1  Burr.  456.  —  25.  A.  becomes  bail  for  B. ; 
A.  cannot  prove  as  a  creditor  under  a  commission  of  bankrupt  against  B.,  till  A.  baa 
actually  paid  the.  debt ;  and  if  B.'s  act  of  bankruptcy  be  prior  of  A.'s.  paying  the  debt, 
he  cannot  prove  at  all.    3  Wils.  262.    2  Blk.  794.  —  26.  Debt  and  costs  on  bail-bond 
(though  increased  by  two  writs  of  error)  paid  for  a  bankrupt  on  a  promise  of  indemnity, 
are  not  covered  by  the  commission  of  banknipt,  the  same  not  being  pud  till  after  the 
bcaBkruptcy,  though  Judgment  OQ  the  bail-bond  was  had  before.  2  Blk.  794.  3\^.86»» 

—  27, 
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by  jfldgmenty  statate,  recognizance^  specialty,  &c.  whereof  no  execution, 
or  extent  is  served,  and  executed  before  (2)  such'  time  as  he  became  ' 
bsnirupt,  shall  be  relieved,  &c. 

And  every  creditor  having  security  for  his  debt^  or  having  no  se* 
curity,  &&  or  having  made  attachment  of  the  goods  of  the  baimrupt  by 
the  custom  of  London,  or  elsewhere,  (a) 

U 
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»S7.  Bail  are  not  to  be  cooddered  at  sureties  for,  or  as  liable  for  the  debt  of  a  bank:- 
n^  wtthin  49  Geo.  5.  c  121.  s.  &  8  Mars.  19S.  6  Taunt.  5S9. — S8.  The  assign. 
■eeof  a  judgment  creditor  may  prove  under  stat  49  Geo.  3.  &  121.  the  credit  arising 
from  pmneot  since  the  bankruptcy,  of  bills  accepted  for  bankrupt's  accommodation. 
1  S4ite,*4.    7  Ves.  345. 

(«)  1  P.  Wms.  91.  757. 

(c)  1.  Proof  allowed  only  for  the  debt  itself^  upon  the  banknipt's  own  security.- 
€Vek449.  600.,  and  see  15  Ves.  472.  —  2.  On  proof  by  creditor  holding  securi^^ 
the  security  is  never  deducted,  unlets  it  be  upon  the  bankrupt'^  property.  1  Rose,  76.: 
18  Ves.  65.  —  3.  Rule  that  security  shall  be  sold  before  proof,  will  be  cautiously  re- 
ined; and,  in  this  respect,  the  general  benefit  of  creditors,  and  amount  of  the  debt, 
sre  material  circumstances.  2  Rose,  63.  1  V.  &  B.  518.  ^  4.  Proof  allowed,  without 
4eixr«ring  up  assignment  of  premises  bv  third  persons  as  sureties.  3  Mad.  373.  -— 
i.  Proof  allocable  to  full  amount  of  third  person's  security,  though  it  exceeds  the  debt, 
«o  as  only  ^Gr.  in  the  pound  is  received.  6  Ves.  449.  600,  —  6.  Proof  allowable  to 
fan  amount  of  each  of  several  securities  by  third  persons.  1 6  Ves.  65.  —  7.  Creditor's 
proof  upon  retaining  property,  not  to  be  refused  oecause  thereby  enabled  to  elect  him* 
sdf  sMttPee ;  if  he  does  so,  he  will  be  removed,  upon  a  prompt  application.  1  Rose,  324* 
—  8.  It  a  security  is  deposited  by  a  debtor  generally  to  indemnify  his  creditor  for  a 
bsbace  then  due,  and  tor  such  sums  of  money  as  shall  be  advanced  to  him,  and  at 
thetime  of  the  bankruptcy  of  the  debtor,  the  creditor  has  two  demands,  the  one 
prateable  under  the  commission,  and  the  other  not ;  he  may  apply  his  security  in  the 
fint  place,  to  reduce  that  demand  which  is  not  proveable  under  the  commission.  Co. 
Bl  Laws,  124.  Id.  126.  6  Ves.  94.  —  9.  If  a  creditor  obtains  goods  from  a  bankrupt 
a  few  days  before  he  fiuls,  and  on  suspidon  that  he  was  about  to  do  so ;  he  will  not  be 
siiswed  to  retain  the  goods,  and  to  prove  for  the  residue.  3  Bro.  46.  ^- 10.  Where  a 
pmon  takes  a  bill  without  the  name  of  the  party  from  whom  he  receives  it,  it  mav 


be  either  as  a  pledge,  or  a  purchase,  according  to  the  agreement  of  the  parties.  If  it 
is  taken  as  a  pledge,  it  must  be  sold ;  but  if  as  a  purchase,  it  liquidates  the  debt  to  the 
fail  amount  of  the  bill.  Co.  Bt.  Laws,  124.  1  Ld.  Raym.  442.  12  Mod.  241. 
Comjn's  Rep.  57. —  11.  Difierence  between  bills,  and  properQr  whose  value  is  only 
SKcrtainable  by  a  sale;  creditor  may  take  bills  at  their  amount,  and  prove  for  defi- 
deacy.  i  Rom,  324.  1  V.  &  B.  280.  1  Rose,  325.  —  12.  If  a  debtor,  by  way  of 
collateral  security,  delivers  a  bill  of  exchange  or  promissory  note  to  his  creditor,  with- 
out his  name  appearing  upon  the  paper,  it  must  be  disposed  of  as  a  pledge ;  and  the 
produce  ^iplied  to  reduce  the  debt,  tne  residue  of  the  demand  being  only  proveable 
nadcr  the  commission.  Co.  Bt.  Laws,  124. — 13.  Bill  drawn  by  vendee's  banker  at 
time  fflontha,  accepted  before  due,  siven  by  his  order  in  payment ;  upon  bankruptcy 
of  vendee,  banker,  and  acceptor,  bul,  being  a  pledge,  roust  be  made  available  first 
^nnrt  the  estates  of  the  two  last.  Cox,  194. — 14.  Sale  of  mortgaged  premises, 
tod  proof  for  deficiency,  u  provided  for  by  the  general  order  of  8th  March  1794. 
1  Bose,  444.  —  15.  Sale  ordoned  of  lease  not  assignable  but  assigned  without  licence, 
sod  proof  for  deficiency.  1  Rose,  432. — 16.  If  a  creditor  has  a  joint  security  from 
the  bankrupt  and  another  person,  he  is  not  obliged  to  deliver  up  the  security ;  being 
ottitled  to  recover  what  he  can  from  the  co-surety,  and  to  prove  the  whole  debt,  or 
«ch  part  thereof  as  he  has  not  received  at  the  time  of  the  bankruptcy,  and  receive 
dividaids  uiider  the  commission  upon  the  .proof,  provided  he  does  not  receive  more 
than  9Qa  in  the  pound  upon  the  whole  debt.  2  Atk.  527.  1  Atk.  109. — 17.  Sale 
of  a'ple^  of  joint  property  does  not  prevent  proof  against  the  separate  estates  of 
the  baakfupts,  if  there  is  no  other  joint  property.  2  Mad.  262.  — 18.  When  a  credi- 
tor oftn  to  prove  a  debt,  he  is  to  swear  whether  he  has  a  securiQr  or  not  :^  if  he  has 
a  several  security,  and  insists  upon  proving,  he  must  deliver  up  the  security  for  the 
benefit  of  the  creditors  at  large.  .  1  Atk.  104.  — 19.  Every  secunty  that  a  creditor  has 
far  his  debt,  mnsi  be  produced  at  the  time  of  his  provmg,  when  the  commissionera. 
idlmaiktbem  aa  having  been  exhibited.    Co.Bt.X4iwi»  119.— lo.  If  tbecreditoc 
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If  aa  executor  becomes  a  bankrupt  (i),  the  legatee  (c)  shaU  be  a 
creditor. 

So,  a  surety  for  a  bankrupt^  who  has  paid  the  debt*    R.  2  Cro.  137* 
Or,  the  bail  for  a  bankrupt,  who  has  paid  the  condeumation. 
Or,  a  debtee,  though  the  day  of  payment  is  uot  yet  come,  {d) 

So, 

-    m       -  -  - ^" — ' — — — ■ ■ - — 
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has  a  judgment,  he  ought  to  produce  an  o£Bce  copy  of  the  judgment  to  be  exhibited  ; 
for  upon  a  petition  to  have  the  proof  of  a  debt  admitted,  which  the  commissioners, 
had  rejected,  because  the  creditor  had  not  an  office  copy  of  the  judgment  to  exhibit, 
the  petition  was  chsmissed  with  costs.  Co.  Bt  Laws,  129.  1  Atk.  85.-— 21.  Penoit' 
sion  to  a  creditor  who  had  proved,  and  thereupon  given  up  his  seeumty,  to  retnu:t  hin 
proof,  refused.  18  Ves.  290.  —  22.  A  cretfitor  holding  seGurity,  has,' with  a  view  U^ 
the  choice  of  nssignees,  aright  to  have  the  security  taken  at  its  value,  and  to  prove 
.for  the  difference.  1  Rose,  322.  —  23.  If  creditor^  abroad  obtain  a  priority  of  payment 
out  of  the  bankrupt's  effects  there,  by  attachment  or  other  process,  and  a{^Iy  to  prove 
there  debts  here ;  they  will  not  be  permitted  to  come  in  under  the  commission  on  tlie 
tfone  footing  with  the  creditors  in  this  country,  unless  they  abandon  their  priorities  ob-^ 
tained  abroad.  Doug.  161.  1  H.  Blac.  665.  Co.  Bt  Laws,  301.  8  Ves.  82.— 
S4.  If  a  landlord  distrains  for  arrears  of  rent,  and  proves  his  debt  under  a  commissiptt, 
he  must  be  put  to  his  election,  to  waive  his  proot  or  bis  distress.  1  Atk.  105.  And 
Lord  Hardwick  intimated,  that  he  considered  the  landlord  was  not  barred  of  hia^ 
distress  by  having  proved  under  a  commisrion ;  that  he  mi|^t  waive  his  proof  after  he 
had  received  a  cuvidend,  and  upon  refunding  the  dividemly  be  allowed  to  resort  to 
his  remedy  by  distress;  for  a  landlord's  was  a  more  favourable  case  than  a  coibp 
men  creditor's,  who  had  often  been  aOowed,  upon'  refunding  a  dividend,  to  bfina  mt 
action  at  law  for  his  debt. —25.  If  acveditor  has  obtained  an  unfair  possession  of  the 
bankrupt's  property,  his  share  of  the  dividend  may  be  retained  until  he  gives  up  ikm 
property.    3  Bro.  46. 

(o)  1.  If  the  testator^s  property  cannot  be  distinguished  firom  the  bankrupt's,  proof 
mast  be  made  for  the  amount  due  to  the  testator's  estate,  and  in  strictness  a  banunpc 
ought  to  be  admitted  a  creditor,  for  that  which  he  is.  entitled  to  as  executor,  agaiDit 
his  own  estate;  but  the  court  will  secure  the  property  by  ordering  the  dividends  to  be 
paid  into  court,  or  the  bank,  subject  to  fiirth^  order.  1  Atk.  156.  2  Bro,  596.  Co* 
Bt.  Laws,  138.  —  2.  In  some  cases,  a  recover  has  been  appointed  by  petition  to  prove  ^ 
against  the  bankrupt's  estate,  and  receive  dividends.  1  Atk.  101.  Co.  Bt.  Laws,  U7« ' 
But  if  the  testators  property  is  considerable,  or  it  is  necessary  to  take  an  account  of 
the  assets,  the  creditors  of  the  testator  must  proceed  by  bilL  2  Bro.  596.  —  3.  Proof 
by  the  bankrupt  as  executor,  allowed,  in  reject  of  assets  exceeding  what  he  was  au» 
thorized  by  testator  to  trade  with^  1  Buck,  202.  See  10  Ves.  1 10.  —  4.  If  a  bank- 
rupt and  another  person  are  joint  executors  of  a  creditor  of  a  bankrupt,  and  there  is  ar 
suit  pending  in  the  ecclesiastical  court  as  to  the  executorship,  the  solvent  executor 
inust  prove  against  the  bankrupt's  estate ;  but  the  court  will  order  the  dividends  to  be 
paid  into  the  bank,  pending  tne  contest  in  the  ecclesiastical  court  3  Bro.  198«-*- 
5.  Proof  in  respect  of  trust  property  continued  by  the  bankrupt,  as  administratrix, 
in  trade,  allowed.  The  bankrupts  were  the  administratrix  and  the  partners  who  suf^ 
vtved  testator.  2  V.  &  B.  414.  —  6.  Where  K.  and  S.,  trustees  of  money  in  the  ftinds» 
sold  it  out  for  the  benefit  of  S.,  who  died  insolvent,  and  'K.  became  a  bankrupt;  tiie 
Lord  Chancellor  held,  that  the  person  interested  in  the  trust  fiind,  might  prove  asainit 
the  estate  of  K.  the  value  of  the  funds  at  the  time  of  the  bankruptcy,  althoi^  tiM 
estate  of  S.  only  was  benefited  by  the  breach  of  trust.  3  Bro.  196.  ^-  7.  Proof  against 
husband  of  executrix  allowed,  he  having  admitted  assets  in  answer  to  a  boil  filed  against 
them.    1  Sch.  ftLef.  173. 

(c)  1.  If  a  Icsgacy  be  given  to  A.,  payable  at  21,  or  marriage,  vrith  interest,  it  ii  a 
vested  legacy ;  and  if  the  executor  having  the  legacy  in  his  hi^ds  becones  a  bankrupt^ 
the  legatee  may  prove  it  under  his  commission.  2  Bra  305.  —  8.  Proof  by  legatee 
against  the  bankrupt  executor,  allowed  on  behalf  of  self  and  others,  widiout  previous 
application  to  commissioners,  with  direction  to  pay  dividends  into  the  bank ;  preef 
by  executor  having  committed  a  ikwutaoUf  precluded.    2  Rose,  419. 

(d)  1 .  Debts  not  due  at  the  time  of  the  act  of  bankruptcy  (now,  at  the  date  of  the 
commission,  hy  46  Geo.  3.  c.  135.)  are  not  proveabki  2  B.  &  P.  i.  —  2.  And  the  ilile 
to  decide  whether  a  debt  due  fixmi  a  bankrupt,  accrued  before  the  bankruptcy  or 
since,,  is  to  condder  whether  the  creditor  could  have  enforced  payment  be&re  the 
bankruptcy.  Ifhe  oouldaoC,  thedebtor  isnot  discbaraedby  the  certificate.  iT.IU 
569.    6  T«s.  814.-- 3»Aiatb«ry  being  tenaiik  for  life  oUsaeiiate^  vrith  fWUtfi^ 

son 
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So«  aa  executor,  though  he  has  not  a  probate  of  the  testament  before 
ihehankruptcy.     R.  2  Show.  253.     Ray.  479.  (^) 

So,  by  the  sU  7  Geo.  S 1 .  whereas  merchants  and  traders  in  goods 
often  sell  on  credit,  and  take  bills,  bonds,  notes  payable  at  a  future  day^ 
all  persons  who  have  given^  or  shall  give  credit  on  such  securities  to  any 
who  becomes  bankrupt,  on  a  good  and  valuable  consideration  bonajlde^ 
kc  shall  be  admitted  to  prove  their  debts,  &c.  and  to  have  distribution 
with  a  rebate  of  interest,  &c.  as  if  the  debt  was  payable  presently,  an^ 
not  at  a  future  day.  {/) 

Creditors, 


too  in  tail,  the  father  and  son  join  in  mortgaging  the  estate  for  the  debt  of  the  father^ 
The  fioher  becomes  bankrupt,  and  the  mortgaged  estate  is  sold  under  the  commission* 
The  son  cannot  prove  any  clebt  under  the  commisdon  in  respect  of  his  interest  in  the 
estate,  not  being  damnified'  until  after  the  bankruptcy.  Cox,  105. — 4.  The  statute 
46  6. 5.  c.  155.  is  a  remedial  law,  not  a  restricdve  one;  it  is  to  enable  those  to  prove 
who  could  not  prove  before,  not  to  impose  a  limitation  on  those  who  could.  And 
dbeteibre^  thouefa  the  words,  **  notwithstanding  any  prior  act  of  luuikruptcy,"  are  g6- 
Dcral,  diey  shau  not  be  intended  to  mean,  that  wnerever  there  has  been  any  act  of 
hanknqptcy  prior  to  the  contracting  of  the  debt,  a  creditor  shall  only  be  admitted  to 
pKOTe  his  dm  under  the  condition  therein  imposed.    2  M.  &  S.  479. 

{e)  U  Where  the  demand  rests  in  damages,  and  cannot  be  ascertuned  but  through 
tile  mtenroition  of  a  jury,  it  cannot  be  proved ;  thus,  for  mesne  profits,  or  a  breach  of 
corenant  to  do  an^  otner  act,exceptto  pay  money.  Oou^I.594.  6T.R.  489.  7  T.R.619. 
^2.  If  a  demand  is  partljr  liquidated,  partly  not,  as  the  dmerence  of  price  upon  a  re-sale, 
cmfitors  havinx  a  security  may  apply  it  first  to  the  former,  then  to  the  latter,  and 
may  prove  for  tne  residue.  6  Ves.  94. —  3.  If  a  demand,  in  the  nature  of  damages,  be 
capable  o(  being  liquidated,  and  ascertained  at  the  time  of  the  bankruptcy  taking 
place,  so  that  a  creditor  can  swear  to  the  amount,  he  may  prove  it  as  a  debt  under  the 
commission.  —  4,  As  in  an  action  of  assumpsit  on  a  quantum  meruU,  Dougl.  167. — 
5.  Or  if  a  bond  be  given  to  replace  stock  on  a  given  day,  and  the  bond  is  forfeited 
before  the  bankruptcy  of  the  obligor,  it  may  be  proved;  and  the  amount  to  be  proved 
tt  the  dividends  due  before  the  bankruptcy,  and  the  value  of  the  stock  at  the  day  the 
commission  issues.  Co.  Bt  Laws,  149.  7  Ves.  302.  —  6.  Or  if  money  be  paid  by  one 
partner  to  another  (who  afterwards  becomes  bankrupt)  for  the  purpose  ot  being  pud 
over  as  his  liquidated  share  of  a  debt  to  their  ioint  creditors,  and  it  is  not  so  applied, 
it  may  be  proved  by  the  solvent  partner  as  a  clebt  under  the  commission.  1  East,  20. 
—  7.  So  a  demand  in  trover,  if  ior  a  licjuidated  amount,  may  be  proved]  under  a  coro- 
mission.  Dougl.  168. —  8.  Damages  hquidated  by  a  security;  thus,  a  note  given  upon 
compromising  an  action  for  seduction,  are  proveable.  15 Ves.  289. — 9.  Where  a  bank- 
ing at  the  tune  of  his  bankruptcy,  is  indebted  in  an  ascertained  or  ascertainable  sum, 
it  may  beproved  under  the  commission,  and  is  discharged  by  the  certificate*  3  T.  R. 
539.  4  T«  R.  570.  — 10.  Equitable  demands  are  proveable.  1  Sch.  &  Lef.  48. 
5  V.  &  B.  40.  — 11.  Though  the  debt  be  contracted  after  the  bankrupt  quitted  trade, 
it  may  be  proved.    1  Ld.  Kaym.  287. 

(/)  1.  LordThurlow  held,  where  parties  had  engaged  in  writing  to  warrant  the  pay- 
ment of  a  Inll  in  like  manner  as  if  tney  had  indorsed  it,  that  in  order  to  enable  the 
holder  to  prove  his  debt  under  the  statute' of  rebate,  7  Geo.  1.  he  must  make  himself 
t  creditor  by  indorsement/  and  that  there  was  no  debt  proveable  under  the  provision 
of  tiiat  statute,  but  what  arose  upon  the  face  of  the  instrument.  S  Bro.  614. — 
2,.  Bat  Lord  Eldon  has  since  held,  tnat'a  letter  from  the  parties  upon  whom  bills  were 
drawn, ondertakipg  to  accept  the  bills,  was'clearlv  setded  to  be  an  acceptance  at  law; 
and  upon  the  assignees  declining  to  try  it,  he  madfe  an  order  for  the  bills  to  be  proved 
under  the  commission.  6  Ves.  9.  —  3.  Contingent  debts  are  not  within  the  st.  7  G.  U 
it  bcine  impossible  to  make  a  rebate  of  interest  upon  them  according  to  the  statute^ 
firom  ue  uncertainty  whether  they  would  ever  become  due.  Contingent  debts  ar^ 
therefixe,  in  the  same  situation  as  before  the  statute,  except  in  the  case  of  particular 
debts  prwnded  for  by  the  l<^slature.  2  P.  Wms.  396.  2  Ld.  Raym.  1 546.  Str.  866. 
1  AtL  1 13.  3  Wils.  270.  —  4.  The  statute  b  confined  to  debts,  for  whidi  a  written 
security  hat  been  jDven.  2P.  Wms.  395.  4£9st,438.  9  East,  498,  and  cases  therein 
rited. — 5.  It  a  b^  be  drawn  before  a  trader  becomes  a  bankrupt,  and  protesteli  after- 
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10*  BANKRUPT. 

Creditors^  by  judgment  statute,,  recognizance,  specialty  with  penalty^! 
&c.  attachment,  or  other  security,  by  the  st.  21  Jac.  19.  shall  noK 
he  relieved  upon  such  judgment,  &c.  but  for  a  rateable  part  of  their 
just  debt,  without  respect  to  the  penalty  contained  in  such  judgment^ 
statute,  recognizance,  specialty,  &c.  21  Jac.  19. 

And  by  the  st.  21  Jiac.  19.  the  commissioners  may  examine  ^y  upon 
oath,  or  otherwise,  for  the  discovery  of  the  truth  and  certainty  of  hiS: 
debt,  for  which  he  seeks  relief  by  such  commission. 

But  a  mortgagee  is  not  entitled  to  reltef  within  the  statutes  of  bank- 
rupts;  for  he  may  help  himself  by  bis  mortgage.     Ch.  R.  466. 

So,  if  a  bankrupt  purchase  lands^  and  part  of  the  money  is  not  paid^ 
the  land  shall  be  charged  with  it.     I  Ver.  267,  8. 

Nor  a  man,  who  has  goods  pledged  to  him  for  his  money,  before  the^ 
bankruptcy,  (g) 

Nor 


wards,  it  is  neyeiiheless  a  debt  proreable  under  a  commissioQ  ;  for  it  is  debUum  inpre^. 
senti  tolvendum  infutwo.  8  Stra.  949 . ;  and  cited  3  Wils.  16.  —  6.  A  bond,  payable  by 
instalments,gtven  in  consideration  that  the  obligee  would  many,  and  settle  a  small  estate, 
upon  a  servant  maid,  and  also  maintain  a  bastard  of  the  obligor,  is  within  7  Geo.  I. 
c.  31,  and  therefore  proveable  under  the  obligor's  commission.  Cowp.  742.  —  7.  By 
•tat.  49  Geo.  3.  c.  121.  s.  9.  it  is  enacted,  that  all  persons  who  shall  give  credit  upon, 
good  and  valuable  consideration  bondjide^  for  any  money  whatsoever  not  due  or  pay- 
able at  or  before  the  bankruptcy  of  the  person  credited,  may  prove  their  debts  under 
the  commission,  deducting  a  reoate  of  interest  for  what  they  receive,  to  be  computed, 
from  the  actual  payment  thereof,  to  the  time  such  debts  would  become  payable,  ac- 
cording to  the  terms  upon  which  the  same  were  contracted. —  8.  Money  due  upon  a 
judgment  for  mesne  profits  is  not  within  sect.  9.  of  49  Geo.  3.  c.  121.  Wightw.  16. — 
9.  By  St.  19  Geo.  2.  c.  32.  s.  2.  the  obligee  in  any  bottomree  or  respondentia  bond,  and 
the  assured  in  anv  policy  of  insurance,  made  and  entered  into  before  the  bankruptcy,^ 
upon  a  good  ana  valuable  consideration,  6onA^fide,  shall  be  admitted  to  claim  under 
the  commission,  and  to  prove  his  demand,  after  the  loss  or  contingency  shall  have  hap* 
pened.  — 10.  And  insurances  upon  lives  are  within  the  statute.  Dough  166.^- 
11.  But  a  debt,  upon  a  policy  of  insurance,  effected  during  peace,  where  the  loss  hap* 
pens  by  capture  after  the  commencement  of  hostilities,  is  not  proveable.  4  Mon.  Bt. 
Iaws,  App.  13.  —  12.  Apents  having  effected  policies  of  insurance  with  a  bankrupt, 
may  prove,  if  the  parties  mterested  are  abroad.    Stat.  49  G.  3.  c.  121.  s.  16, 

(g)  1 .  No  lien  upon  bankruptcy,  by  lying  in  prison,  can  be  created  after  the  first 
arrest.  2  Yes.  J.  286. — 2.  General  assignment  of  all  effects  an  act  of  bankruptcy ;  givn 
ing,  therefore,  no  lien.  2  Ves.  286.  But  a  lien,  under  a  previous  deposit  and  execution, 
was  held  not  a&cted.  2  Ves.  286.  1  Ves.  &  Beam.  518. — 3.  The  vendor  of  an  estate 
has  a  lien  for  the  purchase  money;  and  if  upon  a  re-sale  the  estate  produces  less,  he  may 
apply  the  proceeds  of  the  sale,  first  in  liouidation  of  the  diarges  of  sale,  and  then  of  the 
Where  a  person  agreed  to  sell  some  standing  trees,  to  be  cut  and  taken  away  within  a 
limited  tune,  and  to  be  paid  for  by  instalments  on  fixed  days;  and  thevendee  cut  and  took 
purchase  money,  and  prove  for  the  difference.  Co.  Bt,  Laws.  123.*  6  Ves.  94. —  4.  And 
away  part,  but  not  the  whole  of  the  trees,  within  the  limited  time ;  the  vendor  was 
held,  upon  the  bankruptcy  of  the  vendee,  to  have  a  lieq  upon  the  remainder;  and  to  be 
entidea  to  prove  for  the  amount  of  the  trees  taken  away.  4  Mo.  Bt.  Laws,  Appendix, 
16.  —  5.  Upon  the  bankruptcy  of  the  purchaser  of  a  chattel,  viz.  timber  felled,  whe-' 
ther  the  vendor  has  a  lieu,  and  may  prove  the  deficiency,  fueere.    12  Ves.  379. — . 

6.  Judgment  creditors  have  no  lien  upon  lands  articled  to  be  sold  before  a  bankruptcy, 
the  conveyanpe  to  which  remains  unexecuted  at  the  bankruptcy.    2  Rose,  192.  -— * 

7.  A  specialty  creditor  has  the  same  right,  under  (he  bankruptcy  of  the  heir  of  the 
debtor,  as  if  he  bad  not  become  bankrupt ;  and  may,  therefore,  follow  the  real  assets, 
or  their  specific  produce,  in  the  hands  of  the  asngnees.  The  subject  being  small,  re* 
lief  was  given  pn  petition.  5  Ves.  449.  —  8.  Deposit  of  a  mortgage  and  bond  by  die 
mortgagee,  without  notice  to  the  mortaigor.  The  uiortgagee  booming  bankrupt,  huk 
assignees  were  decreed  to  assign  accorduoj^ly.  9  Ves.  411.  —  9.  In  an  action  on  % 
prpmi8sp7  note^  the  pUuntiif  b^cmn^  tHukrupti  the  as^ee*  me  th^  defendant 


Commission*  105 

Kor  a  man^  who  lends  money  to  a  bankrupt  after  his  bankruptcy, 
aod  a  commission  against  him,  though  without  notice  of  it.  Per 
8-Com.  RawUnson  cont.  2  Ver.  157*  161.  {h) 

So 


notice,  after  judgment,  not  to  pay  the  debt  recovered  to  any  but  their  order;  the  at- 
torney nied  out  a  scLfa.  in  the  name  of  the  bankrupt,  the  note  having  been  deposited 
with  him  since  the  bi^uning  of  the  action,  to  secure  a  debt  due  from  the  bankrupt. 
A  rule  to  set  aside  the  tcL/a.  was  discharged.  8  Anst.  577.  —  la  If  a  candle-maker 
or  maltster  forfeit  the  single  duties,  and  then  become  a  bankrupt,  and  is  convicted 
a&er  the  assignment  of  his  estate,  the  double  duties  may  be  distrained  for  on  the  can- 
dles, malt,  utensils  and  materials,  in  the  hands  of  the  assignees.  Oougl.  411. —  , 
M,  Stock  secured  by  bond,  and  the  collateral  securities  of  real  estate,  to  be  replaced 
at  the  end  of  three  years ;  and  in  the  meantime,  the  dividends  to  be  paid  as  they  ac- 
cmed  due.  The  dividends  are  not  paid.  Afterwards,  and  before  the  expiration  of 
the  three  years,  the  obligor  becomes  a  bankrupL  Held,  that  the  obligee  was  entitled 
to  have  the  proceeds  of  the  sale  of  the  real  estate  immmediately  laid  out  in  the  pur* 
chase  of  stock,  without  waiting  the  expiration  of  the  three  years.  1  Buck,  188. — 
18.  A  packer  is  entitled  to  retain  goods  sent  him  to  pack  and  press,  against  a  demand 
Bade  for  them  by  the  assignees  of  a  bankrupt,  until  he  is  paid  the  price  of  packing, 
fod  any  other  debt  due  to  him  from  the  bankrupt.  •  1  .^k.  228. 

(Jk)  1.  Where  a  verdict  for  damages  is  obtained  before,  but  judgment  is  signed  after 
bankruptcy,  the  demand  is  not  proveable.     1 6  Ves.  856.     14  East,  197.    2  M.  &  S.  70. 
•!-2.  Where  judgment,  in  an  action  upon  the  case,  is  obtained  after  the  bankruptcy,  the 
costs  are  not  proveable.    5  Wils.  270.     1   Atk.  140.    S  Wils.  270.     11  Ves.  652. 
$  N.  R.  191.  iL     14  East,  210.    2  M.  &  S.  70.  accord.     1  H.  B.  29-    1  H.  B.  29, 
oantra.    See  2  N.  R.  190.    2  Str.  1195.    Cowp.  138.  —  J.  Wherejudgmentinan  ac^ 
OOQ  for  a  dd)t  commenced  before,  is  given  after  bankruptcy,  the  costs,  eomme  temblep 
^re  not  proveable.    2  Mont,  note  3  C— Cases  that  they  are  proveable,  are,  Str.  1 196. 
J  Wils.  41.     14  East,  200.    9  Blk.  1317.    2  Bro.  597.    1  H.  B.  29.— Case  that  they 
are  not  proveable,  is  Anon.  1  Atk.  140;  said^n  Burr.  2445,  to  have  been  over-ruled; 
see  1 1  Ves.  650.  —  4.  The  rule,  however,  has  been  laid  down,  that  costs  have  relation  to 
theiu4gment;  and  tl^erefiore,  that  if  a  judgment  maybe  proved  under  a  commission  of 
bankruptcj,  so  mav  the  costs.    2  T.  R.  26 1 .  —  5.  And  clearly,  if  a  party  become  bank- 
rupt after  final  judgment  is  signed  against  him,  the  costs  are  proveable.    2  T.  R.  261. 
11  Ves.  647.  —  6.  If  the  plaintiff,  after  a  verdict  found  for  the  defendant,  but  before 
jpdgment  signed,  become  bankrupt,  the  costs  are  not  proveable  under  the  commission. 
I  Man.  346.    5  Taunt.  240,  778.  —  7.  So,  the  costs  of  a  nonsuit  before  bankruptcy^ 
not  taxed  till  after,  are  not  comme  tembie  proveable.  .1  Mont.  180.    1  Mars.  346. 
5  Taont.  347,  havii^,  semUe,  over^ruled  1  B.  &  P.  134 ;  and  5  T.  R.  365,  haviQg  • 
been  decided  upon  Cowp.  138.  a  case  doubtful,  and  not  applicable.  — 8.  If  an  action 
becomoienced  after  the  bankruptcy,  for  the  recovery  of  a  debt  proveable  under  the 
eonmissiony  and  judgment  be  recovered  against  tbe^nkrupt,  the  costs  are  not  prove* 
ahle.«  Str.  1194.     1  Wils.  41.     II  Ves.  659.    Cowp.  138.    2  N.  R.  190.  — 9.  The 
easts  of  a  writ  of  error,  brought  upon  a  judgment  the  costs  of  which  are  proveable 
under  the  commission^  are  also  proveable.    6  T.  R.  282,    Str.  X196.  — 10.  The  cost* 
4i  mseire/acias  to  revive  a  jucument,  or  of  affirmance  on  a  writ  of  error,  are  a  debt 
bjr  relation  back  to  the  time  of  that  judgment;  and  are  therefore  proveable  under  the 
dffipndant's  commission^  if  the  judgment  itself  can  be  proved.     6  T.  R.  282.  —  1 1.  If, 
after  judgment  in  auumpgU  by  default,  and  inquiry  executed*  defendant  become  bankrupt, 
and  final  judgment  is  SMspendcd  by  an  injunction  dissolved  after  bankruptcy,  costs,  when 
taxed,  are  proveable,    3  Bro.  46.  — 12.  If  an  actipq  is  brought  qgainst  a  bankrupt  as 
executor  alter  the  cQmmission,  and  he  inci^rs  costs  of  suit  by  a  false  plea,  the  costs  are 
not  proveable  under  the  commission.    3  Bun*.  1368. — ^,13.  Qosts  upon  petition  or« 
dered  before,  but  taxed  after  the  bankruptcy,  are  not  proveable.  Cooke,  192.  —  14.  The 
eoftsof  a  suit  in  chancery  directed  to  be  paid  by  an  award  made  before  the  bankruptcy, 
but  not  taxed  until  afteiwards,  ane  not  proveable.    9  East,  318. —  15.  A  bond  (and 
wavraBt  of  attorney 3^  given  by  a  bankrupt  after  his  bankruptcy,  in  order  to  obtain  hia 
liber^,  extinguishes  the  original  debt  accrued  before  the  bankruptcy,  and  creates  a  new 
qpe,  which  cannot  be  proved  under  the  commission.    I  T.  R.  7 1 5.  — 16..  If  a  bond  h 
l^en  with  a  penaify,  and  there  is  a  forfeiture  of  the  penalty  at  law  before  the  bai&« 
qoptcf,  the  bond  may  be  provo)  under  a  commission.    As  if  a  ftither  gives  a  bond  to 
tfB  intended  son-inpJaw,  on  the  marriage  of  his  daughter,  to  pay  a  sum  of  mone^ 
9^  ikjle^  wd  jalerat  vpQp  pvti9uhHr.^  d^rii^  hb  life,  And  there  is  a  ^^^^^ 
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So  a  maiij  who  has  an  execution,  or  an  extent  served  or  executed 
upon  the  lands  or  goods  of  a  bankrupt,  before  he  becomes  bankrupt, 
needs  no  relief  by  a  commission  of  bankruptcy.  Semb.  per  st  21  Jac.  I^. 
Vide  post,  (D  20.) 

So  a  man  who  has  a  bond  from  A.  with  condition,  that  his  executors 
pay  400  /.  to  B.  if  (t)  she  surrive  two  months  after  his  decease,  shall 

not 

■  ~  ■  ■  ■----_..- 

of  the  condition  of  the  bond  by  non-pavment  of  interest,  and  the  father  becomes  a 
bankrupt,  such  bond  may  be  proved  under  a  commission ;  for  it  is  a  l^al  debt  at  the 
time  ofthe  bankruptcy  by  the  breach  of  the  condition,  and  not  depencting  upon  con- 
tingency.   Davies,  530»    1  Atk.  116.  —  17.  And  it  seems  that  if  the  arrears  of  the  in<- 
terest  lie  accepted  after  the  forfeiture,  it  is  not  a  waiver  of  the  forfeiture,  and  the 
bond  will  be  proveable under  a  commission.    See  1  Atk.  lis. —  18.  So,  where  a  bond 
k  given  by  a  nusband  to  pay  a  sum  of  money  in  his  lifetime  to  trustees,  to  be  laid  out 
upon  the  trusts  mentioned  in  the  marriage  articles,  and  the  husband  afterwards  con^ 
fesses  a  judgment  upon  the  bond;  if  the  nusband  becomes  a  bankrupt,  this  debt  mAy 
Ve  proved  under  his  commission.    Co.  Bt  Laws,  212.  —  19.  And  note,  that  a  boncf 
is  forfeited  by  breach  of  any  one  of  its  conditions  (where  there  are  several),  and 
therefore  proveable.    2  Rose,  416. —  20.  If  a  bond  be  payable  upon  demand,  and 
interest  has  been  paid  upon  it,  but  no  demand  of  payment  has  been  made,  it  may  be 
proved  under  a  commisrion.     Co.  Bt.  Laws,  146. — 21.  A  bond  given  to  replace  stock 
by  a  given  day,  forfeited  before  the  bankruptcy,  is  proveable.    Co.  Bt.  Laws,  149. — 
22.  If  not  forfeited  before  the  bankruptcy,  it  is  not  proveable.  8  Ves.  334.  —  23.  Bond 
to  secure  a  re-transfer  of  stock,  and  payment  of  dividends  in  the  meantime;  bank- 
ruptcy after  the   day  mentioned;  proof  admitted  for  amount  of  dividends  due 
before  bankruptcy,  and  value  of  the  stock  at  the  date  of  the  commission.     7  Ves.  301. 
— *24.  Proof  allowed  for  money  lent  u{>on  parol  engaeement  (failing  by  bankruptcy)  to 
give  security  to  replace  stock  upon  a  given  day.    9  ves.  115.  —  25.  If  an  annuity  ir 
secured  by  covenant,  and  bond  forfeited  by  non-payment  before  the  bankruptcv,  the 
creditor  may  prove,  or  proceed  at  law  for  a  breach  of  covenant.    7  Vin.  71.    Dougi. 
93.     10  Ves.  351.     1  Atk.  251.    Ibid.     1  Bro.  268.    Secus,  if  not  forfeited.    ^  bSe. 
1106.    See  now  the  statute,  infra,  —  26.  But  annuity  bond  considered  not  forfeiCedy 
where  an  acceptance  had  been  taken  for  arrears.    5  Ves.  708.    See  Dougl.  519.->^ 
S7.  Accordingly,  value  set  upon  annuity  secured  by  bond,  penalty  being  forfeited. 
14  Ves.  574.  —  28.  A  testator,  to  whom  a  bankrupt  was  indebted  1,200/L,  by  his  will 
fbigave  him  1,000 /.  part  thereof,  if  he  should  pav  to  his  sister  60/.  a-year;  but  if  he 
should  fail  in  so  doing  by  two  months,  the  executrix  was  to  call  in  the  1,200/.,  and  the 
sister  to  have  the  interest  thereof  for  her  life ;  and  if  he  should  punctually  pay  the  same, 
then  after  the  decease  of  the  sister  he  was  to  pay  200/.,  the  residue,  to  the  executrix. 
The  payments  had  been  several  times  in  arrear,  but  had  been  afterwards  paid,  and' 
the  sistei^s  receipt  taken  for  them.    Upon  petition,  the  Lord  Chancellor  admittml  the 
executrix  to  prove  the  1,200  A  for  the  benefit  ofthe  sister.    2  Bro.  609. — 29.  And 
where  a  debt  was  forgiven  In'  a  testator,  upon  condition  that  the  debtor  shouM  pay  an' 
annuity  to  his  sister;  but  if  he  failed  at  any  time  in  doing  so  bjr  two  months,  the  ex- 
ecutrix was  to  call  in  the  whole  debt;  and  default  was  made  in  the  payment  ofthe 
annuity,  and  the  debtor  became  a  bankrupt ;  the  L.ord  Chancellor  ordered,  thai  tb^ 
executrix  should  prove  the  debt.    2  Bro.  609. 

(t)  1.  Debts  depending  upon  a  contingency,  which  has  not  tAken  place  at  the  txaii^ 
ofthe  bankruptcy  (now,  the  date  of  the  commission,  vide  snpra,)  cannot  be  proved. 
S  P.  Wms.  395.  2  Str.  867.  1  Atk.  114.  3  Wih.  270.  3  T.  R.  435.  Dougl.  165,  n.  . 
accord. ;  diet,  in  2  P.  Wms.  497,  contra.  -^  2.  Ifence,  a  debt  payable  at  a  fotore  im-* 
certain  period,  is  not  proveable.  9  Ves.  no.  — 3.  So  a  borid  payable  npon  a  con- 
tingency,, which  does  not  happen  until  after  the  bankrupltcy,  is  not  proveable.  2  P. 
Wms.  396.-^4.  So  a  contract  to  replace  stock  npon  demand,  if  no  demand,  is  not 
proveable.  8  Ves.  337.  —  5.  So  in  tne  case  of  a(  covenant  in  a  mftrriage  settlement 
to  transfer  stock  upon  one  month's  notice  into  trustees'  names,  ^ith*  leav^  to  tmsteea 
to  forbeaf  notice  during  covenantor's  life ;  proof  refused,  l  Rosb,  32£f ;  1  V.  &B. 
176;  —  6.  So  in  that  of  a  covenant  within  seven  years,  or  upon  teqptst  to  convejr  lands 
of  »^eii  value;  bankruptcy  after  seven  years,  but  no  request ;  proof  reftised,  unlesi^ 
covenuBt  secured  by  penalty.  S  Ves.  S35. —  7.  So  a  contract  to  pBy  another's  debt" 
ufon  notice ;  if  no  notice,  is  not  proveable.  14  Ves.  I89.~r  8.  And  it  emtui  becomet 
boil  for  another,  and  before  he  is  fixed  is  made  a  bankrupt ;  or  if  hi  the  ca^  of  bail  io 
iSftor,  before  judgment  is  affirmed;  the  debt  is  cotttirif^t  at  tfte  tkiie'of  the  bank* 
niptcy^  and  cannot  be  proved  under  a  comiiiisaion  agamst  the  surety.    8  Stira.  1043. 

Vide 


CammisgiM.  f07 

Qol  bAve  distribution  ivitfatir  the  st.  7  Geo.  SI.  for  perhaps  die  money 
win  never  be  due.  Adm.  in  B<  R.  aild  afterwards  affirmed  in  error. 
Trin.  SGeo.  4.  Sparks  and  TuUy  (fc)  (reported  2d  Ld.  Ray.  1546, 
1570.  (/) 

(D  4.)  The 

?ide  supra. — 9.  So  where  tbe  contingency  upon  which  judgment  is  to  be  entered  up, 
onder  a  power  of  attorney,  does  not  happen  until  after  the  bankruptcv»  the  debt  is 
■ot  proreable.  8  T.  R.  dd6.  —  10.  A  note  is  sent  to  a  banker  with  a  letter,  stating 
it  to  be  a  security,  and  to  be  delivered  to  the  payee  upon  a  contingency ;  no  cause 
sif  action  aecmet  until  the  event  has  happened.  S  Stark.  95S. — ^  1 1.  One  hating  only 
acanse  of  action  cannot  prove;  because  the  damages  that  may  be  given  are  con- 
fldcred  ncreiy  as  contingent.  8  Ves.  335. — 12.  Therefore,  if  a  lessee  plot^hs  up 
Beadowgroiuid,  for  which  he  is  bound  to  pay  the  lessor  a  certain  sum  of  money,  as  a' 
Knaky ;  that  penalty  cannot  be  proved  as  a  debt*under  the  eommbsion ;  or  if  a  man  be 
bouad  in  an  obligation,  in  a  certain  sum  to  perform  covenants,  and  the  obligor,  before 
ke  becomea  a  bankrupt,  breaks  those  covenants,  the  obligee  cannot  prove  this  as  tf 
debt  under  tbe  commission.  Co.  Bu  Laws,  19S.  3  Wils.  270.  — 13.  But  if  there  be 
a  kpl  debt,  though  liable  to  be  defeated  afterwards  on  «  contingency,  it  may  be 
proved  under  a  commisBion.  8  T.  R.  389.  —  14.  And  in  the  case  ot  a  legacy  payable 
at  twenty-one  or  marriage,  it  is  a  vested  legacy,  and  may  be  proved  under  a  com- 
DiMaoQ  a^iast  a  bankrupt  executor.  8  Bro.  305.  —  1*5.  A  judgment  at  law,  with  a  de- 
ktsL  xe,  is  m  ddit,  notwithstanding  the  defeazance,  and  may  be  proved  under  a  com- 
niiMML    1  Atk.  117. 

(k)  I,  A.  purchases  an  annuity  of  B.,  secured  upon  lands  in  fee-simple,  falsely  re- 
pieKnted  to  be  of  equal  value  with  the  annuity,  and  under  that  representation,  not 
caraUed.  Upon  a  petition  to  prove  for  the  value  of  the  annuity,  tike  Chancelk>r 
give  liberty  to  prove,  without  prejudice  to  a  bill,  reserving  dividends.  1  Rose,  508. 
— s.  A  boo<i,  although  it  is  not  assignable  at  law,  may  be  proved  by  tiie  asdenee 
voder  the  commisiiion ;  the  assignor,  however,  must  join  in  the  dosositiontiiathehath 
BOt  received  the  debt,  or  any  part  thereof,  or  any  security  or  satisfaction  for  the  same. 
Cd.  Be  Laws,  .146.  — 3.  The  drawer  of  a  bill  accepted  before,  but  dishonoured  after 
Im  bankruptcy,  is  discharged  by  his  certificate.  1  East,  436.  3  Smith,  44 1 .  -^  4.  The 
^seoHOter  of  a  bill,  without  the  bankrupt's  name,  may,  or  may  not  prove,  according 
sshe  took  the  bill  as  a  pledge,  or  as  a  purchase;  in  the  former  case,  he  may;  in  the 
latter,  not.  12  Mod.  241.  Com.  57.  1  Ld.  Rd.  442.  3  Vesi  368.  10  Ves.  906. 
-*  5.  Guaranty  of  a  bill  expressly,  aa  if  surety  had  indorsed  it ;  bill  due  after  baiik- 
niptcy;  no  proof.  15  Ves.  288.  -—  6^  The  holder  of  notes  not  negotiable,  haviilg  re* 
cened  them  irom  an  intermediate  person,  cannot  prove  them  as  a  debt  against  thtf 
■aker.  2^Rci8cv  225.  1  Buck.  51. —  7.  The  indorsee  of  a  bill  assiened  since  thcj 
bsakniptcy,  can  only  prove,  as  indorser  coold^  at  the  time  of  the  banEniptcy.  Cox, 
*2i.  — 8.  Fetscion  by  assignor  of  a  bill;  writing  over  payee's  blank  indorsement  ^  |^ay 
to  A,**  andtnkingnp  bill  upon  acceptoi^s  bankruptcy,  to  prove,  dismissed  With  the 
•ffer.of  a.  case.  1  Rose,  2a — 9.  The  holder  of  the  caih  notes  of  a  bankrupt, 
though  issued  and  dated  before  the  bankruptcy,  cannot  prove  undar  the  commission, 
or  set  them  off  against  a  demand  due  fpom  him  to  the  bankrupt  urithout  proof  that 
he  took  them  before  the  bankruptcy.  6  T.  R.  57.  — 10.  If  the  licceptor,  or  other 
party  to  a  bill  become  baaierupt^  and  the  indorser  is  obliged  to  take  it  up  ih  conse* 
ficnceof  the  bankruptcy,  lie  muy  prove  the  bill  under  the  commission  against  die 
aceeptor,  although  it  was  not  taken  up  till  after  the  commission  was  issued.  Co.  Bt. 
Uwi,  165.  1  Atk.  129.  7  T.  R.  565.  1  H»  Bl.  640.  3  East,  72.  177.  2  Ifew 
Rep.  180.  3  Ves.  304.  accord.  4.T.  R.  714.  eontr& —  II.  Where  the  indorser  of  i^ 
Wl  of  excbnnge  became  bankrupt,  and  the  holder  proved  the  amount  under  the  com* 
mtasion,  and  mterwards  received  a  composition  from  the  acceptor  in  discharge  of  the 
^cbt,  without  the  consent  of  the  assignees  of  the  indorser;  it  was  held,  that  tbe 
holder  of  the  bill  bad  thenbby  discharged  tbe  estate  of  the  indorser,  and  that  the  proof 
of  hift  debt  sbonkl  be  expunged.  3  Bro.  1.  Cooke,  155.  — 12.  If  the  acceptor  of 
a  btU  of  exchange,  for  tbe  accommodation  of  the  drawer,  is  obliged  td  pay  the  amount, 
he  may  prove  the  debt  under  a  subsequent  oominisnon  against  the  drawer,  aitilotigh  he 
has  not  received  any  secorilyj  but  if  he  is  not  obligiRl  to  pay  the  amount  until  d^e^ 
tbe  bankruptcy  of  the  drawer,  he  oannot  prove  the  amount  under  the  commissioik 
1  Atk.  129.  3  Wilsi.  13.  346.  5^8.  7  T.  R.  364%  — 13.  And  a*  parol  pronuse  to  lA" 
damo^  the  accepOMi  fiK>ai  aU  costfr  and  demises  to  which  he  may  be  ptit  by  i^easoii  6f 
theaeaeptancef^ra  wfittenundertakiagftopay  the  bill  when  due,  wni  ndt  enabfe 
thewec^or  to  pvove,  if  tii&bill  is  fiot  pflidhefore  ttebanftru^y.     ^Wifef;  lA  iihL 

Co. 
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Co.  Bt.  Lawf,  ISS.  Dougl.  166.  See  49  6. 5.  c.  121.  i.  8.-^  14.  Counter  accepts 
ances  are  good  mutual  oonnderations  for  such  acceptances,  therefore,  if  two  traderv 
exchange  acceptances,  and  afterwards  become  bankrupt,  each  may  prove  the  other'^ 
acceptances  under  his  commission,  though  the  acceptances  of  neilner  be  due  at  th^ 
time  of  such  bankruptcy.  2  H.  B.  570.  7  T.  R.  565.  —  15.  If  two  traders  having 
exchanged  acceptances,  one  becomes  bankrupt,  whereupon  the  other  is  obliged  to  pajr 
the  acceptances  of  both,  and  the  bankrupt  obtains  his  certificate;  the  other  cannot 
recover  trom  him  any  of  the  money  so  paid;  for,  as  to  his  own  acceptances,  he  is 
bound  to  provide  for  them;  and  as  to  the  others,  they  were  proveable  under  his  com-^ 
mission ;  and  it  is  immaterial  whether  the  acceptances  exchanged  be  the  acceptances 
of  the  parties  themselves,  or  of  other  persons.  7  T.  R.  565.  S  East,  7S.-^ 
16.  Proof  by  bankers  upon  bills  remitted  upon  banking  account,  they  discharging^ 
their  own  acceptances.  8  Yes.  ^31.*- 17.  Cross  paper  between  two  bouses^  both  be- 
eome  bankrupt ;  as  between  the  two  estates,  no  proof  can  be  made  in  respect  of  the 
bad  paper,  or  the  excess  of  damage  eventually  sustained  upon  that  account.  4  Yes. 
S??.*— 18.  Cross  paper  dishonoured  upon  each  side,  both  parties  being  bankrupt;  a» 
between  the  two  estates  the  proof  was  confined  to  the  cash  balance,  without  r^ud  to 
the  dishonoured  Utis.  5  Yes.  833.  — 19.  Defendant  draws  a  bill  of  exchange  on  the 
plaintiff,  payable  to  the  defendant's  own  order ;  plaintifi*s,  on  his  request,  and  on  pro- 
mise  to  indemnify  them,  accept  the  bill,  which  falling  due  after  defendant  becomes  bank-* 
nipt,  thev  pay  to  avoid  a  suit  This  debt  is  not  proveable.  3  Wils.  347.  528.  2  Blk.  899. 
—  SO.  Ii  the  holder  of  a  bill  of  exchange  give  time  to,  or  take  security  from,  the  a^^ 
ceptor,  or  neglect  to  give  notice  of  non-acceptance  or  non-payment,  he  discharges  the 
drawer  and  indorsers,  unless  the  acceptor  had  no  efiects  in  his  hands ;  in  whidi  caae 
the  drawer  cannot  be  injured  by  the  want  of  notice,  and  the  bill  may  be  proved  under 
his  commission.  Co.  Bt.  Laws,  168.  —  21.  A.  and  B.  interchangeably  accept  accom* 
modaUon  bills.  B.'s  bills  are  discounted  with  C,  who,  upon  their  becoming  dne^ 
agrees  to  renew  them ;  but  A.  having  fallen  into  discredit,  C.  does  not  take  his  name 
to  the  bills,  but  draws  for  the  amount  on  B.  only ;  before  these  new  bills  become  doe^ 
A.  becomes  bankrupt.  Sentble,  that  B.  might  have  proved  the  bills  under  A.'s  commis- 
sion, this  beins;  a  pa;^ment  as  it  were  of  those  bills.  B.  having  arrested  A.  for  the 
amount  of  the  bills  paid  to  C.  after  A.  obtained  his  certificate,  the  court  discharml  A. 
on  common  bait.  2  Smith,  36.  -—  22.  If  an  acceptance,  for  the  accommodation  n>r  the 
drawer  of  a  bill,  be  mven  before,  and  renewed  after  he  has  committed  an  act  of  bank- 
ruptcy, such  renewal  is  a  continuation  of  the  same  suretyship ;  and  therefore,  if  a 
commission  of  bankruptcy  be  issued  against  the  drawer,  and  the  acceptor  afterwarda 

Ky  the  bill,  he  will  be  entitled  to  prove  the  amount  under  such  commission ;  thou^b, 
fore  the  renewal  of  the  acceptance,  he  had  notice  of  such  act  of  bankruptcy  havug 
been  committed.  13  East,  427.  —  23.  Bankers  residing  at  different  places,  mutually 
agreed  to  return  each  osier's  notes  weekly,  together  with  those  of  certain  other 
houses,  and  the  deficiency,  if  any,  was  to  be  made  up  by  the  one  in  advance  drawing 
a  bill  in  favour  of  the  other,  at  a  certain  date.  The  one  in  advance  is,  from  the  re- 
ceipt of  the  notes,  indebted  to  the  other  in  the  excess,  which  debt  is  discharged  by  his 
fUMeauent  bankruptcy,  notwithstanding  a  neglect  to  give  the  bilL  12  £a8t,605.->-> 
24.  It  a  bill  be  made  payable  to  a  fictitious  payee,  a  bond  fide  holder  for  a  valuable 
consideration  may  prove  it  under  a  commission  against  the  indorser. '  3  Bro.  238.  Co. 
Bt  Laws,  172  ;  and  see  3T.  R.  174.  Ibid.  182.  481.  1  H.  Bl.  313.  Ibid.  569.  2  H.  B. 
S88.  —  25.  Where  a  person  had  accommodated  another,  who  afterwards  becaaM  m 
Imnkrupt,  by  accepting  a  bill  of  exchange,  or  by  drawing  and  lending  him  a  promis- 
sory note,  and  had  received  as  a  security  a  bill  of  exchange  or  promissory  notej  upon 
which  the  bankrupt's  name  appeared ;  it  was  formerly  the  rule  to  permit  the  person 
holding  the  counter-paper  to  prove  it  under  the  commission.  Co.  Bt.  Laws,  157* 
Ibid.  160. —  26.  But  the  dividends  were  reserved,  until  it  appeared  to  what  extent 
he  had  been  damnified,  and  whether  he  had  exonerated  the  bankrupt's  estate  from  his 
own  paper.  Co.  Bt.  Laws,  162. — 27.  Mr.  Cook  states,  that  m  re  Bontu  a$id  Padmore^  Co. 
fitXaws,  161,  it  was  doubted  whether  the  proofs  ought  to  have  been  permitted  before  the 
party  applying  to  prove  had  taken  up  his  own  paper,  or  paid  the  original  debt,  if  he  were 
surety  in  a  bond ;  and  that  it  seems  now  to  be  the  settled  rule,  that  the  sure^  claiming 
to  come  in  as  a  creditor  must,  before  he  can  be  permitted  to  prove,  take  up  his  own 
bills^  or  exonerate  the  bankrupt's  estate  from,  the  original  debt.  —  28.  Cross  bill  of 
another,  given  by  payees  to  acceptor  for  accommodation,  not  indorsed  by  them,  con- 
sidered as  security ;  hence,  having  paid  his  acceptance  before  their  bankruptcy,  d- 
lowed  to  prove.  3  Mad.  117.  —  29.  Proof  by  the  owner  of  a  lost  bill  allowed^  but 
the  most  extensive  indemnity  to  be  settled  by  commissioners^  required.  6  Yes.  812.—- 
90.  If  an  award  be  made  before  bankruptcy,  it  creates  a  debt  at  law  which  aaay  be 
proved  under  a  coxususiioxu    Therefore,  where  a  trader  was  taken  up  oo  an  attache 
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ment  fot  not  perfonning an  award,  and  became  abanknipt,  and  obtdned  hii  certificate, 
he  wai  diadiarged  upon  motion.  8  Str.  1 1 52.  —  3 1 .  An  apprentioe  may  prove  for  the 
pnaaim  paid,  deducting  a  proportionate  part  for  the  time  he  has  lived  with  the  maft> 
ter.  1  AtL  149.  —  5S.  But  it  has  been  usually  recommended  to  creditors,  to  allow 
tfaesppreauce  a  gross  sum  out  of  the  bankrupt's  estate,  for  the  purpose  of  putting 
bin  out  to  another  master  for  the  rest  of  his  tune.     1  Atk.  260.  —  33.  Proof  by  the 

eto  which  the  bankrupt  was  indebted  as  overseer.    6  Ves.  811.  —  84,  If  a  col- 
of  taxes  become  a  bankrupt,  an  inhabitant  of  the  parish  may  prove  under 
the  commission,  lor  himself  ana  the  rest  of  the  parishioners ;  and  the^  form  of 
Ids  affidavit  should  be,  that  neither  he  or  the  rest  of  the  parishioners,  to  his  know- 
le^ge  or  belief  bad  received  any  security  or  satisiiMrtion.    l  Atk.  ill.  —  35.  Where 
dm  are  joint  collectors,  the   solvent  collector  should  prove.     Co.  fit  Laws, 
198. — 36.  Proof  allowable  iq  respect  of  an  order  in  chancenr  for  payment.    ^  Rose, 
196.  —  37.  Sdiool-money  for  the  education  of  the  bankrupt  s  son  was  payable  half- 
jesrif ;  the  bankruptcy  took  place  a  few  days  before  the  end  of  the  hal&year.    The 
debt  IS  not  proveable.    4  East,  438.  —  38.  Money  paid  to  the  assignees  of  a  bankrupt 
ai  flich,  under  a  mutual  error  and  mistake  of  fact,  may  be  recovered  back,  and  the 
wet  cannot,  and  therefore  need  not  prove  it  under  the  commission ;  it  never  was  a 
Mi  doe  firom  the  bankrupt's  estate.    2  T.  R.  645.  —  39.  Proof  by  the  banker  to  the 
fflmmiisionen*  estate,  himself  a  bankrupt,  will  not  be  allowed,  until  first  estate  has 
ken  satisfied  the  sums  received  by  banker.    19  Ves.  2S2.    2  Rose,  74.  3  V.  &  B.  130. 
—  40.  Bimd  fide  holder  of  an  unstamped  bill  will  not  be  allowed  to  prove,  though  the 
&ct  that  the  bill  was  drawn  in  England,  appears  only  firom  bankrupt's  examination. 
1  Rose,  68. —  41.  Ptoof  of  a  debt  barred  by  the  statute  of  limitations,  will  not  be  al* 
loved  \  and  if  admitted,will  be  expunged.  1 5  Ves.  479.  S  Rose,  245.  — *  42.  An  ill^al 
demand  is  not  proveable ;  as  one  tainted  w\|h  usuiy.  l  Atk.  125.  9  Ves.  489.  9  Ves.  84.  , 
Cooke,  187.  —  43.  A  creditor  having  discounted  a  note,  may  prove  its  whole  amount. 
But  conunissioners  have  established  a  rule,  (which  Lord  Hardwicke  approved  of,)  not 
toalknr  interest,  unless  it  is  expressed  in  the  body  of  the  instrument.     1  Atk.  150. — 
44.  An  assignee  or  indorsee  of  a  bankrupt's  notes,  bought  in  at  10«.  in  the  pound,  may 
prove  and  receive  dividends  for  their  full  amount.    1  P.  Wms.  782.  —  45.  Payment 
of  part  before  the  time  of  proving,  limits  the  proof  to  the  residue,  -r  46.  But,  not- 
vittutaading  part  payment  after  proof,  credjtor^may  receive  dividends  upon  the  whole 
bill,  so  as  tiMy  do  not  exceeds  20t.    1  Atk.  106.  109.  2  Ves.  1 13.  accord.    2  P.  Wms.  > 
407.   Ibid.  89,  contra.  —  47.  So,  dividends  declared  upon  a  bill,  though  not  received, 
■091  be  deducted  firom  indorser's  proof  under  another  commission.    6  Ves.  644.  •— 
48.  At  the  time  of  commission  issued  asainst  A.  by  indorsee  and  discounter  for  C.  of 
A  and  B.'s  acceptance,  die  debt  was  reduced  by  D.'s  payments  upon  account ;  indor- 
see was  allowed  to  prove  for  the  whole  debt,  and  held  a  trustee  for  C.  as  to  the  excess. 
1  Rose,  10.  —  49.  If  bills  are  proved  under  a  commission,  and  accepted  as  a  security, 
bf  a  person  who  discounted  them  for  the  bankrupt,  or  took  them  as  a  security  for  a 
general  balance,  or  for  a  debt  exceeding  their  amount,  and  any  of  such  biUs  are  afller- 
wards  duly  honoured,  or  in  any  way  fullv  satisfied,  they  must  be  deducted  from  the 
pn)o(  and  the  future  dividends  made  only  upon  the  residue  of  the  debt.    Co,  Bt. 
Laws,  155.  —  50.  So,  if  bills  of  exchange  have  been  given  as  a  security  for  a  peneral 
balance,  or  for  a  debt  exceeding  their  amount,  and  upon  a  baiAruptcy  the  creditor  baa  - 
proved  the  whole  amount  of  ms  debt,  excepting  such  bills,  if  dpy  of  them  are  duly  lu^ 
noured,  or  by  any  means  fullv  satisfied,  the^  must  be  taken  a  a  payment  pro  tanto, 
and  the  fbtujre  dividends  made  upon  the  residue  of  the  debt.    Co.  Bt.  Laws,  155.  — • 
51.  If  a  person  discounts  several  bills  for  another  who  afterwards  becomes  bankrupt, 
aad  the  holder  proves  the  aggregate  amount  of  the  bills,  excepting  them  as  a  security, 
aad  any  of  the  bills  are  afterwaras  paid  in  full;  the  amount  or  the  bills  paid  must  be 
dfdncted  firom  the  proof,  and  the  niture  dividends  be  paid  upon  the  reddue  of  the 
debt  only.    Co.  Bt.  Lawi^  155.  —  52.  Proof  (not  dividend  merely)  against  acceptor 
of  bill  nven  by  drawer,  since  a  bankrupt,  as  security  for  a  bill  discounted,  limited  to 
ongmaf  ddiL    5  Ves.  448.  —  S3.  Proof  by  bill-holder,  whether  indorsee  or  not,  ad^. 
sitting  that  bill  is  held  as  security:  subsequent  part  payment  by  others,  parties  to  bill, 
arast  ie  deducted  from  proof,  or  if  dividend  paid,  excess  refiinded.    2  Rose,  35.  — 
54.  Creditor  upon  bill  and  simple  contract,  proves  both;  then  receives  amount  of  bill 
from  others,  parties  thereto ;  dividend  limited  to  residue.    Cox,  201.  —  65.  A  trader 
in  Enelaad  (firected  his  correspondent  in  Philadelphia  to  draw  bills  for  payment  of  a 
swn  oi  n«m«r  due  to  him :  after  die  bankruptcy  of  the  trader,  some  of  the  bills  wer» 
proteated  and  returned  for  non-acceptance,  othera  for  non-payment ;  by  the  law  of 
Ffaiiadelphia,  the  drawer  or  indorsee  of  a  bill  of  £cchange  returned  for  non-payment, 
mast  pay  sudi  returned  bilL  with  20  per  cent,  advance  for  the  damage ;  the  drawer 
aeeordiiidy  pud  it.    Drawer  allowed  to  prove  the  20  per  cent,  under  the  commission 
acainat  tlie  trader.    Amb,  67,2.  —  56.  Navy  bills  were  d<^posited  with  a  firm,  who  gave 
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a  mU  ipecifyiiig  then,  and  promiiiDg  to  he  acoountable;  one  of  the  finn  soon  after 
became  a  baokrupt ;  the  pmoo  who  deposited  the  bills  wat  allowed  to  proTe  the  ^a* 
Itie  of  them  on  t»e  day  or  the  deposit,    l  Atk.  858.  —  57.  Sale  of  goods  to  consignor 
held  a  return,  and  no  proof  in  respect  of  then  under  the  terms  of  consignnient    28 
Ves.  9S4,^  1  Rose,  165.  —  SB.  Sale;  30  per  cent,  discount  upon  payment  within  a 
year,   which  was  not   done.      Discount  deducted,    upon  proor   against  vendee. 
3  Mad.    156.  —  59.  The   petitioners   sold   goods  to    a  bankrupt,   and    agreed^ 
if  prompt  payment  were  made,  to  deduct  35  per  cent,  from  the  price ;  the  ba^crupt 
did  not  pay  according  to  the  stated  times,  and  the  question  was,  whether  the  petition* 
ers  could  prove  the  whole  charge  for  the  goods,  or  roust  deduct  the  33  per  cent,  agreed 
to  be  taken  off  in  case  of  prompt  payment.    Aigued,  that  this  was  a  contract  to  ac- 
celerate payment,  rather  than  to  me  day  of  payment;  but  held,  that  they  could  not 
make  the  debt  more  than  the  reafprice  of  the  goods,  and  petition  dismissed.    Co.  Bt.. 
Laws,  191.  -—  60.  Deduction  of  payment  under  a  policy  against  a  contingency  inva- 
lidating securitT  giren  by  debtor.    S  Ro6e,4l0.     l  Mad.  573.  —  61.  Costs  incurred 
by  protesting  bills  before  an  act  of  bankprutcy,  may  be  proved  under  a  commission  ; 
not  those  incurred  after.     1  Atk.  140.    2  Bro.  597.  —  68.  Re-^xchange,  where  it  in- 
cludes  damages  and    costs   arising;  upon  protests  of  bills   after  the  bankruptcy, 
cannot,  it  seems,  be  proved ;   but  if  the  rei^xchange  is  onljr  the  value  in  sterling 
mone^  of  the   bill  payable  abroad  in  foreign  money,  it   is   proveable,  notwith- 
standing the  value  of  the  foreign  monejr  was  greater  at  the  time  of  re-drawing, 
than   at  the  time  of  negotiating  the  bill.      Co.  Bt.  Laws,  173.  —  63.   If  proof 
for  a  larger  sum  than  has  been  admitted,  the  excess  must  be  expunged,  ana  the 
dividend  pud    only  upon  the  residue.     Co.  Bt.  Laws,  1S4.  —   64.  So,   if  .proof 
has  been  admitted  upon  an  instrument  of  a  larger  amount  than  the  r^  debt, 
dividends  must  not  be  paid  to  a  greater  amount  than  the  debt.  *  Co.  Bt.  Laws,  157. 
6  Ves.  449.  600.  "^65.  And  if  the  consideration  of  bills  of  exchange  is  other  bills,  the 
dividends  must  be  retained  until  the  extent  of  the  claim  is  ascertained.    Co.  Bt.  Laws, 
160. — 66.  In  general,  interest  stops  at  date  of  commission,  unless  a  surplus;  wheir 
debts  ex  ccntradUt  though  not  bearing  interest,  recdve  it.     1  Atk.  79.     a  Atk.  527. 
14  Ves.  573. — 67.  Note  creditors  are  not  entitled  to  prove  for  interest,  unless  it  ia 
expressed  in  the  body  of  the  notes.    1  Atk.  150.    3  Bro.  436.  —  66.  And  if  a  credi- 
tor has  a  bill  or  note  carrying  interest,  he  may  receive  the  whole  interest  due;  bnt  a 
crtditor  by  specialty  cannot  have  interest  beyond  the  penalty  contained  in  his  security. 
1  Atk.  75.  S  Ves.  jun.  295.  3  Bro.  489.  Id.  495.  s  Ves.  301.  —  69.  Interest  not  allowed 
upon  the  balance  of  account  stated.    S  Cox,  si 9.  —  70.  There  is  a  plain  distinction 
between  debts  that  carry  interest  and  a  special  deposit  of  Koods  and  stock;  in  the 
former,  the  interest  shall  be  continued  down  to  the  date  of  the  commission ;  in  the 
latter,  it  stops  from  the  time  of  the  deposit;  a  calculation,  made  of  the  value  of  the 
whole  entire  thing  deposited,  both  principal  and  interest,  be  it  stock  or  eoods,  accord- 
ing to  the  market  price  at  the  time  of  the  deposit;  and  interest  is  not  diowed  to  run 
on  as  in  the  case  of  a  simple  ddi)t.    1  Atk.i<S59. —  71.  Interest  not  allowed  beyond 
the  date  of  commission  to  mortgagee,  proving  for  dcficiencj^.    4  Ves.  1 65.    Cooke,  181. 
—  7S.  But  if  the  mortgc^  is  sufficient  to  answer^both  pnncipal  and  interest,  the  as- 
signees cannot  redeem  without  pmng  interest  to  the  dme  of  redemption.    7  Vin.  lie. 
— -  73.  In  common  cases,  value  or  annuity  to  be  aseertained  by  theprice  paid  and  time 
of  enjoyment,    s Rose,  358.    1  AtL  251.— 74.  Stipulated  price  of  redemption  of 
annutty  no  criterion  of  value.    1  Mer.  10.  127. 724. — 75.  Mode  of  valuing  an'annuitj 
granted  to  an  infirm  life,  since  convalescent.    1  Rose,  290.  —  76.  By  stat.  49  Geo.  3. 
c.  121.  s.  17.  it  shall    be  competent  to  any  annuity  creditor  of  any  person  against 
whom  a  commission  of  bankrupt  shall  issue  after  the  passmg  of  this  act,  whether  the 
same  shall  be  secured  by  bond  or  covenant,  or  bond  and  covenant,  or  t^  whatever 
assurance  or  assurances  the  same  shall  be  secured,  and  whether  there  shall  or  shall  not 
be  or  have  been  any  arrears  of  such  annuity  at  or  before  the  time  of  the  bankruptcy^ 
to  prove  under  such  commission  as  a  creditor  for  the  value  of  such  annuity,  which 
value  the  commissioners  shall  have  power,  and  are  hereby  required  to  ascertain  ; 
and  the  certUkate  of  every  bankrupt  under  whose  commission  such  proof  shall  be  or 
might  have  been  made,  shall  be  a  discharse  of  such  bankrupt  against  all  demands 
whatever  in  respect  of  such  annuity,  and  tbe  arrears  and  future  payments  thereof, 
in  the  same  manner  as  such  certificate  would  discharge  the  bankrupt  widi  respect 
to  any  other  debt  proved,  or  which  mi^t  have  been  proved,  under  the  commis- 
sion.--77.  Fraud  upon  pant,  by  grantee's  attorney,  of  annuity,  void  for  want 
of  memorial;   proot  limited  to  the  nonev  advanced,   with  leave  to  file  a  bin 
fi»r  an  equitable  lien  upon  the  fivnd  and  the  dq>osit.    19  Ves.  SSS.  —  78.  Where 
a  creditor  agreed  with  his  debtor  to  take  a  composition  to    be  paid  by  instaU 
ments,  and  after  payment  of  the  first  instalment  tae  debtor  became  a  bankrupt; 
I.ord  HardwidLc  thought,  thivt  the  creditor  ought  to  be  adantted  to  prore  tbe  n^^iole 
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of  the  oiigioal  deb^  and  not  the  amount  of  the  composition  only ;,  and  said,  that  the 
general  rule  of  equity,  with  respect  to  composition  of  debts,  in  the  ca&e  of  commpn  ere* 
dkoa  and  debtors,  had  been  nghtly  laid  down.  ^  £^.  Cr.  Ab.  28.  s.  3.    1  Vera.  2ia. 
2  T.kep,  24. ;  that  the  court  would  not  dispense  with  the  point  of  time  in  composi* 
tioos;  for  where  a  creditor  agreed  to  take  less  than  his  debt,  so  that  it  be  paid  pre- 
cisely at  the  day,  and  the  debtor  failed  of  payment,  he  could  not  be  relieved.    2  Atk. 
527.  —  79.  Where,  under  a  composition  deed,  no  fund  is  appropriated  for  the  divi- 
dends, a  creditor,  party  thereto,  not  having  received  them,  cannot  upon  bankruptcy 
t^ve  them  out  of  the  estate,  and  prove  the  residue,  but  must  come  in.  pari  p^ftu, 
vith  the  others.    8  Ves.  84.  —  80.  If  in  a  composition  deed,  release  is  to  be  void  upon 
default  in  payment,  and  de&ult  is  made  before  bankruptcy,  creditors  may  retain  in* 
ttnlitiPnt^B  paid,  and  prove  for  the  residue  of  original  debt    1  Rose,  281.     19  Ves.  99. 
SecMi,  if  no  default  before  bankruptcy,  since  then  th^  can  only  prove  for  instalmei^a 
unpaid,    l  Rose^  455. — '81.  Assignment  in  trust,  to  pay  creditors  who  should  ex«h 
cute  the  deed;  and  covenant,  if  not  naid  in  full  out  or  fund  within  two  years,  to  pay 
deficiency  within  a  month.:  upon  bankruptcy  within  the  two  years,  creditors  heldi^i^ 
tided  to  prove  deficiency,  after  application  of  fund,  subject  to  rebate.    14  Yes.  194* 
—82.  Proof  by  a  creditor,  with  wnom  a  co-debtor  had  compounded,  expunged.    6 
$  Yes.  146.  —  83.  If  the  acceptor  of  a  l}ill,  or  the  maker  of  a  promissory  note,  ofEsr  to 
ooiDpound  the  debt  with  the  holder,  and  the  holder  accede  to  the  composition,  without 
the  previous  assent  of  the  other  parties  to  his  executing  the  composition  deed,  hm 
thereby  disc^barges  all  the  other  parties.    3  Bro.  1.    Co.  Bl  Laws,  171.    11  Ves.  410. 
—84.  The  holder  of  a  bill  of  exchange  or  promissory  note,  is  entitled  toprove.tha 
amount  andnat  all  the  parties  to  ^  it,  under  tneir  respective  commissions,  and  to  ro^ 
ceive  dBvidends  under  each  commiasion  upon  the  whole  amount,  until  he  has  recdved 
twenty  shillings  in  the  pound.    I  Atk.  109.  —  85.  Whether  they  be  principals  or  sur&> 
ties.    10  Ves.  416.    2  Rose.  197. —  86.  And,  thouffh  the  instrument  is  by^  way  of 
tecority  only.     2  Rose,  87.  —  87.  But  dividends  declared  upon  proof  against  one 
party  to  a  security,  must  be  deducted  from  subsequent  proof  against  another;  not- 
withstandiog  the  proof  was  subsequent  from  a  present  inabilitv  to  substantiate  it,  and 
thoo^  a  chim  had  been  previouaiv  entered,  and  affidavit  of  defendant  made^  to  be 
kid  before  commissioners  at  their  noct  meeting.    2  Rose,  1 97. — 88.  The  holder  for  m 
faloable  consideration  of  a  bill  of  excbance,  or  promfssory  note,  drawn  by  way  of  ae» 
conunodation,  is  entitled  to  prove  the fullamount  against  all  the  parties  to  it.    But  if 
the  holder  has  received  it  as  a  securi^  for  n  less  sum  than  the  amount,  he  can  only 
prove  wainst  the  estate  of  the  person  from  whom  he  received  it,  the  exact  sum  due  to 
lam;  anhough,  as  against  all  other  parties  to  the  bill  or  note^  he  may  prove  tbo 
whde  amount,  and  receive  the  dividends,  provided  such  dividends  do  not  amount  in 
the  whole  to  more  than  twenty  shillings  in  the  pound  upon  the  sum  for  which  it  waa 
paid  or  deposit^  with  him  as  a  security.    Co.  Bt  I^aws,  157.  S.  C.  3  Bro.  237.  contm 
i  Yes.  448.    But  order  reversed,  6  Yes,  600.  449.  —  89.  Acceptor  for  honour  of 
drawer  should  resort  to  him  first,  if  orwnal  acceptor  (the  bankrupt,)  had  no  e^ets* 
5  Ves.  574.  —  90.  4-  obliged  to  pay  a  bill  which  be  had  procured  to  be  discounted 
for  BL,  who  did  not  indorse,  may  prove  under  B.'s  commission,  deducting  recdpta 
•ndcr  acceptor's.    5  Mad.  117.  —  91.  Bill  at  three  months,  g^ven,  pursuant  to  order* 
b^  dditoPs  banker  to  creditor,  and  accepted ;  creditor  proved,  and  received  dividend 
s^nst  drawer  and  acceptor:  he  may  prove  also  against  debtor,      l  Buck,  215.    And 
see  10  Ves.  204.  — :  92.  A  creditor  by  bond  is  entitl^  to  prove  his  demand  against  all  the 
parties  to  it,  and  to  receive  dividends  upon  the  whole  sum  upon  each  estate,  until  he  re- 
ceives 20#.  in  the  pound ;  and  if  he  receives  more,  h$  must  account  for  the  surplus.  But 
if  the  creditor  has  received  any  part  of  the  debt  before  he  proves  under  the  commission, 
he  can  only  prove  and  receive  mvidends  for  the  residue  due  to  him.  l  Ack.  109. 2  Ves.1 19. 
-« 95.  As  to  the  right  of  pledgee  for  advances,  to  prove  anuost  eatate»  aa  well  of 
donnant  partner  as  ostensible  owner,  see,^  1  Rose,  297.  -^  94.  Arrangement  in  favour 
of  creditor  against  estate  of  guarantor  of  instalment  from  joint  debtor,  also  bankrupt. 
1  Buck,  2J9-  —  95.  If  a  trustee  will  sufier,  a  co<trustee  to  detain  a  sum  of  money 
belong^  to  the  trust  estate,  they  are  both  liable,  and  if  both  become  bankrupts,  the 
dnjU  may  be  proved  acainst  both  estates.    3  Bro.  ill.  —  96.  No  eauity  for  one  en^ 
aged  for  the  whole  debt,  proving  only  part,  to  stand  in  the  place  or  the  payee.    10. 
Yea.  420.  —  97.  Asdgneefor  value  of  a  note  handed  over  by  debtor  to  assignor,  his 
creator,  with  a  written  acknowledgement  to  be  accountable  to  him  for  it,  also  as- 
aijgiied,  entitled  to  have  the  amount  made  an  item  in  the  account  between  the  debtor 
and  craditor,  and  stand  in  the  tatter's  place.    $  Sch.  &Lef.  112« — 98.  Surety  .en- 
titled to  ffividends  upon  debt  proved  by  satisfied  principal.  2  Rose«  354,  — 99.  Surety 
by  boiid  for  advances  generally,  but  under  a  limited  penalty,  not  liable  beyond  that 
aiBoiuiv^4  payiog  that  sum  is  entitled  to  a  proportion  of  the  dividend,  und$r  the> 
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proof  by  ttie  creditor  to  a  greater  amount  under  the  bankruptcy  of  the  principal  debtof. 
lOVes.  4092;  *^  1^  ^^^  455.— 100.  Surety  not  entitled  to  the  benefit  of  proof 
against  other  estates,  upon  a  disdnct  security.     12  Ves.  435.  —  101.  A.,  to  discnarge 
a  debt  due  from  him  to  B.,  procures  his  banker  C.  to  direct  his  correspondent  and 
partner  D.  to  accept  a  bill  drawn  by  B.    Before  the  bill  was  due,  C.  and  D.  became 
oankrupt ;  C.  being  indebted  to  A.  more  than  the  amount  of  the  bill.    B.  proved 
against  the  estate  of  D. ;  but  afterwards  received  the  whole  from  A.    A.  not  iiaving 
proved  against  the  estate  of  C.  in  respect  of  the  bill,  is  entitled  to  stand  in  the  place 
of  B.  against  the  estate  of  D.,  whose  proof  having  been  expunged,  was  reinstated  for 
the  benefit  of  A.    6  Ves.  285.  — 102.  W.,  carrying  on  a  separate  trade,  is  also  in  part« 
nership  with  G.,  under  the  firm  of  G.  &  Co.     W.  in  his  separate  character  beinc 
indebted  to  G.  &  Co.  gives  that  firm  a  bill  of  exchange  drawn  by  O  &  Co.  and 
accepted  b^  him.    G.  £  Co.  being  largely  indebted  on  a  drawing  account  to  P.  &  Co.» 
pay  the  Inll  to  them,  who  indorse  it  to  D.  &  Co.    O.  &  Co.  compound  with  their 
creditors,  W.G.  &  Co.  and  F.  &  Co.  become  bankrupts.  D.  &  Co.  by  the  composition, 
and  by  proving  under  the  commbsion  of  W.  and  F.  &  Co.  receive  20 «.  in  the  pound 
upon  the  bill.    Held,  that  although  G.  &  Co.  were  only  indebted  to  F.  &  Co.  m  re- 
spect of  their  acceptances,  and  which  F.  &  Co.  had  not  taken  up  when  they  became 
bankrupts,  yet  that  the  assignees  of  F.  &  Co.  were  entitled  to  stand  in  the  place  of 
D.  &  Co.  in  respect  of  the  proof  made  by  them  under  W.'s  commission,  to  the  ex- 
tent of  the  diviaends  paid  to  D.  &  Co.  under  F.  &  Co's  commission.    1  Buck,  237.  — 
107.  The  holder  of  a  bill  is  compellable  to  prove  against  acceptor  for  the  benefit  of 
drawer.    6  Ves.  734. — 104.  Accommodation  bills  upon  the  banKruptcy  of  the  drawer^ 
were  fully  paid  by  the  acceptors  to  the  holder ;  who,  having  a  further  demand  under 
the  commisnon,  proved  for  the  whole,  including  the  bills ;  he  may  take  out  of  the 
dividend,  upon  the  bills,  the  proportion  he  would  have  received  upon  the  residue  of 
bis  debt  beyond  the  bills,  if  tne  debt  for  the  bills  had  been  expunged :  the  rest  of  the 
dividend  on  the  bills  belonss  to  the  acceptor.    3  Ves.  243.  —  105.  A.  drew  bills  to  the 
amount  of  3,000f.  on  B.,  wnich  were  indorsed  by  C.  for  the  accommodation  of  A. ;  all 
the  parties  became  bankrupts,  at  which  time  C.  was  indebted  to  A.,  on  a  distinct  ac« 
count,  in  2,000/.  The  assignees  of  A.  proved  the  debt  of  2,ooo/.  under  C.^  commission, 
and  the  several  holders  of  the  bills  also  proved  the  amount  under  C.'s  commission,  and 
recdved  a  dividend  of  8«.  in  the  pound.    The  court  directed  the  assignees  of  C.  to 
retain  the  dividend,  on  the  said  proof  of  2,000/.,  forjthe  benefit  of  the  general  creditors^ 
and  expunged  the  proof  of  the  said  2,000/.    Cox,  394.  — 106.  A.  and  B.  bankrupts  s 
proof  in  respect  or  n  cash  balance  due  from  A.  to  B.,  but  the  dividends  retained  to 
rdmburse  the  estate^>f  A.  what  it  should  over-pay  upon  a  distinct  transaction ;  an  ad- 
vance of  bills  from  A.  to  B.   some  of  which  were  dishonoured.      11  Ves.  404.— 
107.  Where  a  bankrupt  bought  his  own  stock  of  his  assignees,  and  sureties  joined  in 
security  for  the  consideration,  and  the  bankrupt  continued  to  trade  for  four  yeazs» 
and  then  died  without  having  obtained  his  certincate,  and  having  contracted  debts  sub* 
se^ent  to  his  bankruptcy ;  Lord  Camden  held,  that  the  subse^ent  creditors  were  to 
be  preferred  to  the^crecfitors  under  the  commission.    Amb.  630. --108.  But  Lord 
Eidon  observed  upon  this  case,  that  very  great  difficulties  occurred,  and  that  it  had' 
never  been  considered  as  of  very  high  authority.    If  the  bankrupt  purchased  the  stock 
for  himself  with  the  money  of  a  third  person,  the  equity  ought  to  have  been  admini- 
stered accordingly;  if  it  was  notpurcnased  with  the  money  of  a  third  person,  it  was 
purchased  with  that  which  was  the  property  of  the  assignees ;  and  then  the  sale  was 
^ritfaout  consideration.     15  Ves.  116. —  109.  Proof  refused  in  default  of  disclosure  as 
to  receipt  and  application  of  money  chaiiged  with  by  bankrupt,  though  tendency 
of  answer  to  criminate,  was  objected.     11  ves.  521. —  110.  By  stat.  I  Jac.  I.e.  15. 
8.  4.  it  shall  be  lawful  for  any  creditors  of  the  bankrupt,  within  tour  months  after  the 
commission  is  sued  forth,  and  until  distribution  is  made  by  the  commissioners,  to  par* 
take  with  the  other  creditors,  &c. ;  and  if  the  creditors  come  not  in  within  four 
saonths,  then  the  commissioners  have  power  to  distribute.  —  HI.  Creditors  must  prove 
tbeir  debts  at  a  pa&fic  meeting  of  the  commissioners.  —  112.  By  2)  Jac.  1.  c.  19.  s.  9^ 
the  commissioners  are  empowered  to  examine  upon  oath,  or  by  any  other  wavs  or 
Botens  as  to  them  shall  seem  meet,  any  person,  for  the  discovery  of  the  truth  and  cer- 
tainty of  tlie  several  debts  due  to  the  cieditors  seeking  relief  under  the  commission.<— • 
118.  The  usual  proof  is  the  oath  of  the  creditor.    1  T.  R.  369. :  which  is  binding,  un- 
kM  the  bankrupt  or  the  other  creditors  object  to  it,and  then  it  b  examined.  But  if  no 
crfgection  is  made  in  a  reasonable  time  such  proof  hv  oath  is  conclusive.     1  Atk.  77.— 
114.  The  form  of  a  creditor's  deposition  is,  that  the  debt  was  due  and  owing  before 
ti^  date  of  the  commission.    2  Bos.  &  Pull.  1. — 115.  In  extraordinary  circumstances^ 
the  oath  of  the  creditor  may  be  dispensed  with.    As  where  a  creditor  resided  abroad, 
wd  therefore  had  been  preyented  from  having  the  accounts  between  him  and  the  baak- 
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rapt  lyidaled  and  adjusted,  «nd  from  the  drcuinstaiioe  of  his  rending  in  Grenada, 
it  was  naptMoble  to  make  proof  of  his  debt,  or  settle  the  accounts,  at  a  meeting  ad- 
Tcrtised  for  the  proof  of  debts,  and  declaring  a  further  dividend  of  the  bankrupt's 
cflfecti :  upon  petition,  the  Lord  Chancellor  ordered,  that  the  commissioners  should 
be  at  IjQm^  to  receive  such  proof  of  the  debt  claimed  by  the  petitioner  under  the 
eonunission,  as  he  should  be  advised  to  make^  toiiioiU  requiriti^  ike  oaih  of  the  peU- 
After  in  proof  of  such  debt ;  and  the  petitioner  should  be  admitted  a  crecutor  under 
the  ccymmission,  for  what  should  be  so  proved  to  be  due  to  him,  and  be  paid  a  divi- 
dend or  dividends  in  respect  thereof,  rateably  and  in  equal  proportion  witn  the  rest  of 
the  bankrupt's  creditors*    And  that  any  meeting  for  making  a  dividend  under  th« 
commission,  should  be  postponed  for  six  weeks  from  the  date  of  the  order.    Co.  Bt« 
Laws,  191.  — 116.  Creditors  living  remote  from  the  pliice  of  meeting,  may  prove  their 
debts  by  affidavit;  or,  being  quakers,  by  affirmation.    Stat.  5  Geo.  2.  c.  50.  s.  26.— 
117.  Tlie  petitioning  creditor  must  prove  in  person*    Supra.  — 118.  B.  joined  A.  in 
a  bond  to  C;  B.  was  surety.    A.  became  a  bankrupt.    C.  made  an  affidavit  of  his 
ddit  lor  the  purpose  of  exhibiting  it,  but  did  not  exhibit  it  under  the  commission.  He 
then  ^led  upon  B.  for  payment,  and  received  payment    An  application  was  made 
by  B.  to  be  aomitted  to  prove  under  thu  affidavit.    Lord  Eldon  said,  that  had  he,  be* 
nre  ps^yment,  made  a  claim,  and  had  there  been  any  difficulty  in  proving  the  debt, 
such  stt  no  meeting  of  the  commissioners  for  some  months,  and  there  were  a  particular 
iffida:vit  stating  alTdiese  ftcts,  he  would,  upon  an  application  to  the  great  seal,  order 
the  eomnusaoners  to  receive  such  proof.    It  stood  over,  to  inquire  more  particularly 
into  the  fiicts»    Mo.  Bt.  Laws,  458. »- 1 1 9.  Proof  by  creditors  resident  abroad  may  be 
by  affidavit  sworn  before  a  magistrate,  and  attested  by  a  notary  public.    Stat.  5  Geo.  2. 
c  30.  s.  26.  ^*  If  a  collector  of  taxes  prove  a  debt  for  taxes,  ne  must  produce  his  ap- 
pointment or  deputation,  that  the  commissioners  may  judge  of  the  legalitv  of  it. 
Green,  116. — 120.  A  receiver  of  a  company  is  the  proper  person  to  prove  a  debt  dne 
from  a  bankrapt  to  the  company ;  and  his  appointment  under  the  common  seal  of  the 
cosDpany  must  be  exhibited  to  the  commissioners.    Green,  117.^12l«  A  corpora- 
tion may  prove  Jyy  the  affidavit  of  a  person  authorized  by  a  general  power  of  attomejr 
oader  their  common  seal.    Swanst.  10.  — <  122.  But  they  cannot  prove  by  their  derc 
witfaont  warrant.      18  Ves.228;  but  S.  C.  1  Rose,  142.  is  reported  as  contra. -« 
127.  Creditor  on  bill  swears  to  2,500^  as  entitled,  but  proof  allowed  for  1,200/.  only* 
U,  previous  to  allowance  of  his  right,  he  receives  part  payment  from  another  party, 
proof  most  be  anew,  and  for  the  residue  only,    l  Cox,  509. — 124.  Creditors  in  Scot- 
and  are  within  stat.  5  Geo.  2.  c  50.  s.  26.    2  Cox,  8.  —  1 25.  Cetttd  que  truti  must  join 
is  the  proof  of  debts;  and  the  trust  deed  should  be  exhibited  to  the  commissioners* 
Green,  149.    Cox,  510.;  vide  Cooke,  211. — 126.  In  the  case  of  a  bond  bemg  as* 
fl|ned,  tlie  assignee  and  assignor  must  join  in  the  deposition,  that  thev  have  not  re« 
ceived  the  debt,  or  any  part  thereof,  or  an^r  security  or  satbfiiction  for  the  same.    Co* 
Bt  Laws,  146.  — 127.  A  guardian  of  an  infimt  will,  upon  petition,  be  permitted  to 
prove  a  debt  due  to  the  imant.    1  Atk.  251.    2Bro.  105. — 128.  If  a  nwrv  agent  be 
bsakrapt,  one  of  the  admirals  may  prove  on  behalf  of  himself  and  of  the  crew* 
4Mo.  Bt  Laws,  78.—  129.  In  the  case  of  lunacy,  the  proof  may  be  b^  a  friend* 
1  Rooe,  587.  —  15a  Questions  rmecting  the  proof  of  debts,  may  be  nused  in  the 
intter  of  the  bankrupt    2  Sch.  &  Lef.  228. — 151.  Fraud  is  a  ground  for  expunging 
a  proot    19  Yes.  260.  2  Rose,  1 86.  — 152*  Examination  before  commissionaii^  upon 
inqmiy,  is  not  sufficient  to  ground  an  order  for  inquirv  touching  the  validiQr  of  a 
prooC    1  Buck,  242.    5  Mad.  515.  —  155.  The  ofias  proiandif  in  relation  to  usurious 
tnuaactions^  lies  in  bankruptcy  upon  the  creditor;  and  if  it  fails,  the  debt  is  wholly 
ezpunmL    5  V.  &  B.  14. — 154.  Petition  for  an  issue  to  try  the  validity  of  a  dd)t 
provednpon  the  ground  of  the  bankn^t's  deposition  as  to  usury,  refused.    1  Mad*  46* 
-*155.  Since  a  verdict  is  not  conclusive  of  the  demand,  when  impeached,  the  com- 
iMBiooen  are  bound  to  inquire  into  its  driiumstances.    1  Rose,  1 92.— 156.  An  award 
aaide  afber  bankruptcy;  proof  upon  it  expunged,  and  account  directed  before  commisp 
aonen.    1  Rose,  149. — X57.  Proving  under  the  commission  does  not  estop  a  creditor 
horn  impeaching  the  commission  in  an  action  brought  against  him  by  the  assignees. 
1  Eip.  106.    Vide  supra.  —  1 58.  If  a  creditor  cannot  ascertain  his  debt  with  certunt¥, 
mffiaent  to  enable  him  to  swear  to  it,  or  is  not  able  in  other  respects  satb&ctoruy 
to  mbstantiate  it ;  or  where  the  agent  of  a  creditor  cannot  produce  nb  authoritv,  and 
B  many  other  cases  vriiere  there  appears  a  probable  foundation  of  a  demand,  though 
not  Bomdently  made  ont,  it  b  usuaI  for  the  commissioners  to  soffisr  a  daim  to  be  en* 
tcred ;  bot  that  will  not  entitle  the  party  to  a  dividend,  which  he  cannot  receive  with« 
oat  completely  proving  his  debt    Co.  Bt  Laws,  255.— 159.  And  in  case  of  debts, 
■accrtatD  in  point  of  liquidation*,  as  between  two  merchants  in  balancing  accounts,  the 
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(D 4.)  The  poifrer  of  thfi  commissionersa  (m)  —For  discoveiy 

of  the  bwikrupt. 

By  the  st.  IS  EL  ?•  the  comtfiisaionersi.  o«    major  part,  hare  fiiU 
power  to  take  order  by  their  discretion  with  the  body  of  the  bankrupt, 

wherever 

imiUer  rests  upon  adaim,  to  aBcertain  the  sum  that  wat  dne  at  the  tiooe  of  the  bank* 
ruptcy.  J  WU».  37 1 .  —  1 40.  If  a  claim  is  not  substantiated  in  reasonable  time,  the  com- 
roiMioners  may  strike  it  out,  and  they  generally  do  so  before  a  divid€»d  is  declared, 
unless  sufficient  reason  is  offered  to  tbera  for  prolonging  the  tune ;  but  the  creditor  U 
notwithstandina  afterwards  at  liberty  to  prove  bis  debt,  and  receive  hit  share  upon  any 
future  dividends.  However,  iu  such  cases,  where  there  has  not  been  ^poss  laches,  the 
lord  chancellor  will  make  an  order  that  such  creditor  shall  be  paid  his  proportion  of 
the  first  dividend  out  of  the  money  in  the  assignees'  hands,  upon  condition  that  it  doea 
not  break  in  upon  any  (brmer  dividend.  Co.  Bt.  Laws,  955* — 141.  A  creditor^  bj 
having  a  claim  entered,  has  the  advantage  of  a  dividend  being  reserved  upon  his  claim,, 
and  of  bein^  entitled,  as  soon  as  his  debt  is  ascertained,  and  his  proof  admitted,  actu^ 
ally  to  receive  such  dividend  equal  with  the  rest  of  the  creditors,  without  the  trouble 
and  expence  of  an  application  for  that  purpose  to  the  lord  chancellor.  CulL  Bt. 
Laws,  160. — 142.  The  creditor  cannot  proceed  at  law  for  the  credit  found  by  the 
commissioners,     l  Rose,395.r 

(/)  1 .  Assignees  are  not  compellable  to  refund  to  mortgagee,  rent  paid  to  them  afVer 
notice  by  mortgagee  to  pay  to  nim.  l  Rose,  444. — 9.  Where  it  was  referred  to  a 
master  to  settle  what  was  due  to  the  creditors  under  a  commission,  and  upon  pa^ 
ment  by  the  bankrupt,  the  commission  to  be  superseded;  the  \<ad  chancellor  held, 
that  tfaie  creditors  were  entitled  to  interest  firom  the  date  of  the  master's  report,  to  the 
day  of  payment,  as  in  the  common  case  of  a  reference  to  the  master  in  a  cause,  to 
state  what  is  due  for  principal  and  interest.  1  Atk.  244. —  5.  A  creditor,  upon  at- 
tending to  prove,  is  protected  from  arrest;  and  plaintiff  will  be  ordered  to  discharge 
him;  and  sdl  parties  will  be  subjected  to  costs.  2  V.  &  B.  373.  3  Rose,  24.  — 
4.  Though  the  court  will  fiivour  creditors  as  much  as  it  can,  it  must  be  where  they 
have  a  supoior  ripht  to  other  persons,  l  Atk.  187. —  5.  Majority  of  creditors 
present  at  an  advertised  meeting,  may  bind  the  otherv.  Stat.  5  Geo.  2.  c  30.  s.  34,55. 
— 6.  Wheitt'  a  meeting  of  cr^tors  is  properly  advertised,  and  seme  do  not  think 
proper  ta  attend,  the  majority  in  value  who  are  present,  have  a  right  to  bind  those 
who  are  absent,  l  Atk.  106.  —  7.  If  the  majority  in  value  of  the  creditors  who  are 
present,  at  a  meeting  duly  called  for  the  purpose,  refuse  to  permit  the  assignees  to  in- 
stitute a  suit  in  equity,  ir  is  said,  that  any  creditor  may,  at  the  peril  of  costs.  Bamard- 
iston's  Rep.  30.-:— 8.  Gaoler  refusing  to  shew  bankrupt  committed  to  a  creditor, 
foifeito  100/.  Stat.  5  Geo.  2.  c.  30.  s.  19. — 9.  Creditor  swearing  falsely  forfeits  dou- 
ble his  debt.  6  Geo.  2.  c.  30»  s«  29.  — 10.  A  debtor  cannot  resist  payment  on  the 
ground  that  he  has  notice  that  the  creditor  is  insolvent,  and  that  he  is  consequently 
Hable  to  be  called  upon  again  by  the  assignees,  in  case  it  should  appear  that  an  act  of 
bankruptcy  had  been  committed.  3  Camp.  131.-^  11.  Injunction  for  a  debtor  upon 
ao  interpleading  bill.    See  1  Rose,  180.    1  Buck.  273. 

(m)  nefoUaunng  are  mitcellaneous  poinii  relaUve  to  eommiuioner§  : 
1.  Commissioner^  must  act,  though  in  a  doubtful  case.  13  Ves.  424.  —  2.  When  a 
person,  as  of  a  given  character,  and  under  certain  circumstances,  is  brought  within 
the  bankrupt  laws,  the  adjudication  of  the  commissioners  ought  to  proceed  ufton  di- 
rect evidence  before  them,  that  the  person  is  of  the  character  and  within  the  circum- 
stances required ;  and  not  upon  a  deposition  incorporating  the  substance  of  an  affida- 
vit^ in  which  (in  another  court)  those  essentials  have  been  attested.  2  Rose,  203.  ^ 
3.  An  appeal  lies  from  the  determination  of  the  commissioners,  to  the  great  seal,  by  pe- 
tition. 1  Atk.  151.  1  Atk.  77« — 4.  Though  the  evidence  produced  at  the  first  meeting 
is  all  erporie,  yet  it  is  both  the  practice  and  the  duty  of  the  commissioners  to  inquire 
minutely  into  the  fairness  of  the  petitioning  creditor's  debt,  and  the  manner  in  wnich 
it  arose,  as  well  as  the  facts  of  trading  and  bankruptcy.  Cooke,  105.  — 
5.  The  jurisdiction  of  the  oonwiissioners  is  l^al  and  equitable.  1  Atk.  77.  —  6.  Com- 
missionen  doubting^  upon  just  grounds,  the.  fairness  of  a  debt,  may,  notwithstanding 
the  creditor's  oath,  reiect  it,  or  admit  it  only  as  a  claim.  1  Atk.  70.  Ibid.  221. 
II  Ves.  521.  -<-  7.  And  the  creditor's  remedy  is  by  petition  to  the  great  seal  for  leave 
to  prove.  2  Vcs^  666*  —  8.,  As  it  likewise  is,  and  npt  by  bill,  where  a  proof  has  im- 
ptoperly  been  admitted.    Cooke,  130.  ^  9.  Commissioners  are  not  authorised  to  ex. 
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whenever  found,  in  his  house^  or  elsewhere,  by  his  or  her  imprison- 
meoty  &c. 

And  by  the  st,  13  El.  7.  and  1  Jac.  15.  if  the  bankrupt  withdraw,  and 
on  warning  three  several  times  left  at  the  house  of  his  most  usual 
abode  for  a  year  last  past,  do  not  appear  before  the  commissioners^ 
the  major  part  of  them  may  make  him  to  be  proclaimed  in  the  queen's 
name  five  market  days,  near  the  place  of  his  body,  to  appear  at  a 
time  appointed,  and  if  he  does  not  then  appear,  he  shall  be  out  of  the 
queen's  protection,  and  the  commissioners  may  send  a  warrant  to  ap- 
prehend him. 

And  by  the  st.  13  EI.  7.  if  any  person  conceal  him  so  proclaimed,  he 
shall  suffer  such  fine  and  imprisonn^ent  as  the  lord  chancellor  shall 
think  meet.  ' 

Ajid  by  the  st.  21  Jac.  19.  the  major  part  of  the  commissioners,  or 
any  by  theur  warrant,  may  break  open  the  house  of  the  bankrupt,  and 
seize  his  body,  &c. 

By  the  st.  4  &  5  Ann.  17.  on  certificate  (n)  under  the  hands  and  seals 
of  the  major  part  of  the  commissioners,  that  such  commission  is  issued, 
and  the  party  is  found  a  banVupt,  any  judge,  or  justice  of  peace 
mfty  grant  a  warrant  to  apprehend  him,  and  commit  him  to  the  county 
g»ol,  of  which  the  gaoler  shall  forthwith  give  notice  to  the  commis'- 
siooerB,  that  they  by  warrant  may  remove  him  43efore  them,  &c.  Re- 
vived by  the  St.  5  Geo.  24. 

And  if  the  bankrupt,  in  80  days  after  notice  of  the  commission  left  at 
his  usual  abode,  and  published  in  the  Gazette  (which  time  the  lord  chan- 
cdlor,  &c.  five  days  before  the  time  of  such  surrender  may  enlarge  not 
ezceeding60  days)donot  surrender  himself  to  some  of  the  commissioners, 
and  submit  to  be  examined,  he  shall  suffer  as  a  felon.  Enlarged  by  the 
st  5  Geo.  24.  and  5  Geo.  2.  SO.  ' 


a  proof.  1  Rose,  456.--<-  10.  The  course  is  to  petition  for  an  order.  ]  Mont. 
3257 — 11.  If  the  creditors  do  not  direct  how  the  mone^  arising  from  the  bankrupt's 
estate  shall  be  paid  in,  the  commisRioners  are  to  give  directfons  for  paying  the  same. 
St.  49  Geo.  5.  c.  >S1.  s.  9.  —  12.  They  may  direct  the  money  paid  in  to  be  laid  out  in 
excheqaer  bills.  Stat.  49  Geo.  3.  c.  181.  s.  7. —  IS.  Commissioners  are  not  nutho- 
riied  to  cUseharge  a  prisoner.  1  Rose,  260.  —  14.  They  will  be  controlled  when  act- 
i^  bmmd  their  duQr,  by  being  charged  with  costs.  15  Ves.  295.  —  15.  Where  the 
commmioaers  took  more  than  20«.  a-piece,  and  spent  lar^  sums  in  feasting  at  the 


■othority  are  haUe  to  an  action.  4  Inst.  277.  l  i>alk.  348.  2  Blk.  1 144.  2  Str.  880. 
2  WHs.  382.  3  Keb.  1  Vent  323.  Show.  102.  —  1 7.  Hence  they  are  liable  in  tres* 
pa«  Sat  committing  a  bankrupt,  having  made  a  satisfactory  answer.  2  Blk.  1 14I.  — 
18.  No  action  lies  against  commissionerB  for  a  oonimitroent  bad  from  a  mere  formal 
defect  in  the  warrant.  Comb.  —  19.  Compijssioners  in  bankruptcy  have  no  autho- 
rity Co  Imid  the  bankrupt  by  an  adjudicaUoo,  that  upon  inspecting  the  accounts 
betweca  him  and  a  creditor,  he  stands  indebted  to  the  creditor  in  so  much.  If,  how- 
ever. Us  conduct  and  demeanor  before  the  commissioners  is  such,  whence  an  assent- 
upon  his  part  to  their  estimate  and  mode  of  calculation  can  be  inferred,  that  will  fur- 
nish evidence  of  an  admisaon  by  him  that  he  stands  indebted  accordingly.  The  rea- 
son of  the  rule  is,  that  they  are  not  arbitrators  of  his  own  choosing,  and  that  he  comes  ^ 
before  diem  by  compulsion  and  in  mUum,  2  M.  &  S.  265.  —  20.  Commissioners  are 
<BfMf4  fiftmi  porchastfig,  whether  for  themselves  or  others.  10  Ves.  381.  —  21.  Com- 
misnonen  may  sue  assignees  for  the  costs  of  defending  actions.  16  VesL  235.  — • 
ss.  Commissioiiers  in  the  country  can  upon  no  account  be  allowed  more  than  20f. 
2Bro.50. 

(a)  ComimsBioners,  in  their  certificate  to  judge  or  masistrate,  for  apprehension  of* 
babnuit,  need  not  mentbn  the  cause  of  their  summoning  him.  lAtk.  240.  Coc^e,  109. 

I  2  By 
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By  the  st  5  Geo*  24.  any  jadge,  baron^  or  justice  of  peace  by  war* 
rant,  &c.  may  apprdiend^  &c.  ut  supra.  And,  if  the  gaoler  su£Per  an 
escape,  he  forfeits  500  /.  {o) 

(D5.)  And 

(o)  1.  Bankrupt  to  surrender  at  the  third  meeting,  within  the  forty-two  dajre,  or  at  the 
enlarged  perioct.  Stat.  5  Geo.  2.  c.  30.  s.  2, 5.  —  2.  Commissioners  are,  within  the 
forty-two  days,  to  appoint  three  meetines  for  bankrupt's  surrender  and  conformi^. 
Stat.  30.  Geo,  2.  c.  30.  s.  2.  —  3.  Upon  the  party  being  declared  bankrupt,  commit- 
sioners  may  call  upon  him  to  surrender  within  the  allotted  time ;  or  upon  suspicion 
that  he  is  embezzling  his  effects,  or  leaving  the  kingdom,  may  require  his  imme<Uate 
appearance  before  them.  1  Atk.  240.  —  4.  Chancellor  may  enlarge  time  for  bank- 
rupt's surrender,  not  exceeding  fifty  days.  Stat.  5  Geo.  2.  c.  30.  s.  3.  —  5.  The  grounds 
for  enlarging  the  time  for  bankrupt's  surrender,  are  surprise  and  accident.    Cox,  48. 

—  6.  The  lord  chancellor  can  only  enlarge  the  time  for  surrender,  for  forty*nine  daya 
after  the  expirauon  of  the  forty-two  days  appointed  by  the  commissioners.  Amb.307. 

—  7.  Order  for  surrendering  to  pass  last  examination  must  be  made  six  days  before 
expiration  of  fort^rsecond  day.  i  Rose,  311.  —  8.  Upon  a  due  surrender  biein^  pre* 
vented  by  commissioners'  non-attendance,  the  court  will,  upon  bankrupt's  petition, 
10  Yes.  183.  appoint  another  day.  1  Ves.  195.  —  9.  Court,  in  its  discretion,  will  order 
acceptance  of  surrender  after  the  usual  time.  2  Bro.  49.  6  Ves.  445.  12  Yes.  496. 
— 10.  Though  assignees  object.  Ibid.  1  Mad.  248.  2  Rose,  381. —  11.  After  the 
expiration  of  the  tin^e  allowed  by  the  act  for  the  bankrupt's  surrender  is  expired,  an 
order  of  the  lord  chancellor  for  the  commissioners  to  take  the  bankrupt's  surrender 
and  examination  does  not  protect  him  from  a  prosecution,  and  amounts  to  no  more 
tlmn  a  sort  of  declaration,  that  the  lord  chancellor  does  not  see  reason  to  think, 
that  if  prosecute,  he  would  be  convicted ;  and  that  the  opinion  of  the  court  was, 
that  the  bankrupt  had  no  intention  of  keeping  out  of  the  way  fraudulently.  2  Bro.  47. 
6  Yes.  445.  14  Yes.  40.  15  Yes.  1 19.  —  12.  It  is  not  mandatory  upon  him ;  and  he, 
therefore,  not  guilty  of  contempt  by  disobeying  it.  14  Yes.  40.  15  Ves.  1.  —  l^.  The 
omission  to  surrender  must  be  wilful  to  make  it  felony.  Amb.  307.  — 14.  In  a  case 
of  favourable  circumstances  the  lord  chancellor  refused  to  aid  a  prosecution  for 
felony  in  not  surrendering,  by  ordering  the  clerk  of  the  commission  to  attend  at  the 
Old  Bailey  with  the  proceedings  under  the  commission,  and  left  the  prosecutor  to  so 
on  in  (uch  maimer  as  the  law  prescribes  to  prove  him  a  bankrupt  and  a  felon,  within 
the  intent  and  meaning  of  the  act  of  parliament.  1  Atk.  222.  — 15.  Commissioners 
may  certify  to  a  judge  of  the  superior  courts,  or  to  a  justice  of  die  peace,  that  the 
party  is  become  bankrupt ;  and,  upon  such  certificate,  the  judge,  &c.  is  required  to 
grant  his  or  their  warrant  for  apprehending  and  committing  the  bankrupt  to  gaol. 
Stat.  5  Geo.  2.  c.  30.  s.  14. —  16.  Upon  judges'  or  magistrates'  commitment  upon 
commissioners'  certificate  of  bankruptcy,  bankrupt  to  be  removed  by  commissioners* 
warrant.  Stat.  5  Geo.  2.  c.  30.  s.  14.  —  17.  If  the  summons  to  the  banknipt  be  general 
^  to  attend,"  and  the  certificate  to  the  judge  or  magistrate  to  obtain  his  apprehension, 
mentidn  only  a  certain  cause  for  the  summons,  still  the  validity  of  the  commitment  is 
not  thereby  affected.  1  Atk.  240.  — 18.  If  any  bankrupt  taken  under  the  commis- 
sioners' certificate,  and  the  warrant  thereon,  shall,  withm  the  time  allowed  by  the 
statute,  submit  to  be  examined,  and  in  all  things  conform  as  if  he  had  surrendered, 
«uch  bankrupt  shall  have  the  same  benefit  of  the  statute  as  if  he  had  voluntarily  sur- 
rendered. Stat  5  Geo.  2.  c.  30.  s.  15. — 19.  By  the  5  Geo.  2.  c.  30.  s.  1.  the  bank- 
rupt is  required  to  disclose  and  discover  all  his  effects,  and  estate  real  and  personal, 

.  and  how  and  in  what  manner,  to  whom  and  upon  what  oonuderation,  ana  at  what 
time  or  times  he  hath  disposed  of,  assigned,  or  transferred  any  of  his  goods,  wares, 
merchandizes,  monies,  or  other  estate  and  effects,  and  all  books,  papers,  and  writingi 
relating  thereto,  of  which  he  was  possessed,  or  in  or  to  which  he  was  anyways  interested 
or  entitled,  or  which  any  other  person  had  in  trust  for  him  or  for  hift  use,  at  any  time 
before  or  after  the  issuing  of  the  commission ;  or  whereby  he  or  bis  family  have  or 
may  expect  any  profit,  possibility  of  profit,  benefit,  or  advantage  whatsoever ;  except 
only  such  part  or  his  estate  and  effects  as  shall  have  been  really  and  bond  fide  sold  or 
disposed  of  in  the  way  of  his  trade  and  dealings,  and  also  such  sums  of  money  as  shidl 
have  been  laid  out  in  the  ordinary  expences  of  his  family.  The  bankrupt  is  required 
upon  his  examination,  to  deliver  up  tt>  the  commissioners,  all  such  ^art  of  his  goods, 
wares,  merchandizes,  money,  estate,  and  effects,  and  all  books,  papers,  and  writings 
relating  thereto,  as,  at  the  time  of  his  examination,  shall  be  in  his  possession,  custody, 
or  power,  the  necessary  wearing  apparel  of  himself,  bis  wife  and  children,  only  jexcepted. 
And  if  he  M^ceal  any  part  of  his  property  to  the  amount  of  twenty  pounds  with 
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(D  5.)  And  of  the  act  of  bankruptcy. 

AAer  the  commission  issued^  the  commissioners,  or  the  major  part, 
ODgfat  to  examine  (p),  whether  he  be  a  bankrupt ;  for  the  st.  21  Jac.  19. 
ays,  after  any  person  shall  by  the  commissioners^  or  major  part  of  them, 
be  adjudged,  and  declared  {q)  a  bankrupt 

And  by  the  st  4  &  5  Ann.  17.  the  commissioners  may  call  before 
them  any  person,  who  they  believe  can  give  account  of  any  act  of  bank- 
ruptcy, and  examine  him  thereto  on  oath,  or  otherwise ;  and  if  he, 
having  his  charges  paid  or  tendered,  refuse  to  appear,  or  to  be  sworn, 
ind  answer  all  questions,  &c.  they  may  commit  him  without  bail  till  he 
submit,  &c.     Revived  by  the  st.  5  Geo.  24. 

Provided,  none  be  obliged  to  travel  above  20  miles  so  to  be  examined. 
Revived  by  the  st  5  Geo.  24. 

(D  6.)  For  discovery  of  his  estate.     By  examination  of  the 

bankrupt. 

By  the  st  1  Jac.  15.  the  major  part  of  the  commissioners  may  exa- 
mine (r)  the  bankrupt  (5}  on  such  interrogatories  as  they  shall  think 

meet, 

intent  to  defraud  his  creditors,  he  is  guilty  of  felony  without  benefit  of  clergy.  -*- 
20.  The  estate  of  a  bankrupt  convicted  of  'felony,  by  secreting  hb  property,  is  to  go 
to  the  creditors.  Stat.  5  Geo.  2.  c.  30.  s.  1.  -—  21.  An  uncertificated  bankrupt  going 
aineptitiously  beyond  sea,  and  refusing  to  assist  his  assignees  in  getting  in  his  debts,  is 
guilty  of  non-conformity,  and  cannot  be  discharged  under  the  insolvent  debtors'  act 

ip)  1.  It  seems  that  the  commissioners  cannot,  urider  any  circumstances,  be  per- 
mitted to  receive,  as  evidence  of  the  act  of  bankruptcy,  an  affidavit  made  before  a 
aaster.  S  Rose,  359.  over*ruling  1  Rose,  298. —  2.  And  the  chancellor  will  not, 
upon  account  of  the  absence  of  the  witness,  order  a  deposition  of  an  act  of  bankruptcy 
under  a  separate  commission,  to  be  received  as  evidence  of  an  act  of  bankruptcy  under 
a  joint  commission  afterwards  issued.  2  Rose,  339.  over-ruling  i  Rose,  298.  —  3.  If 
the  evideace  of  the  act  of  bankruptcy  amount  to  the  evidence  of  the  person  aeainst 
vhom  the  commission  i&ued,  it  is  not  sufficient.  13  Ves.  325.  —  4.  The  certificate 
of  the  clerk  of  the  papers,  with  a  deposition  of  its  being  signed  bv  him,  is  the  usual 
proof  given  of  the  act  of  bankruptcy,  by  lying  in  prison  two  months,  l  Mont.  90.  — 
5.  The  deposition  proving  an  act  oi  bankruptcy,  by  departing  the  realm,  should  state 
an  intention  to  delay  creditors,  or  circumstances  whence  that  fact  is  a  necessary  in* 
fereooe;  and  though  a  departure  in  embarrassed  circumstances  is  strong  evidence  of 
SQch  intention,  yet  it  is  not  conclusive.  1  Rose,  397.  2  Ves.  &  Beam.  399.  —  6.  And 
note,  that  equity  will  not,  for  the  purpose  of  founding  axommission,  compel  a  trader 
to  discover  whether  he  committed  an  act  of  bankruptcy;  although  it  will  compel  a 
<Bscovery  as  to  the  trading.    4  Bro.  434. 

Iq)  1.  If  sufficient  evidence  is  given  to  satisfy  the  minds  of  the  commissioners  that 
the  party  is  a  bankrupt,  they  then  declare  generally  that  he  was  a  bankrupt  at  the  time 
the  commission  issued.  1  Atk.  71.  1  Atk.  78.  1  Atk.  119.  —  2.  Notice  in  the 
Gazette  may  be  dispensed  with,  where  there  is  a  bond  JSde  intention  to  prosecute  the 
commission. ,  1  Buck,  81. — 3.  Notice  in  Gazette  suspended  from  swearing  to  solvency, 
and  denying  bankruptcy.  1  Rose,  259.  —  4.  But  operation  of  the  commission  in 
other  respects  continued.  1  Rose,  336.  Vide  1 7  Ves.  513.  1  V.  &  B.  350. — 5.  Notice 
stayed,  there  not  being  a  sufficient  act  of  bankruptcy  upon  the  proceedings. 
17  Ves- 41 4. 

(r)  1.  Commissioners  may  examine  the  bankrupt  verbally  or  in  writing.  Stat.  5 
Geo.  2.  c30.  s.  16. —  2.  Previous  to  which,  they  were  restricted  to  written  intei^ 
rogatories.  5  Mod.  368.  2  Str.  880.  —  3.  The  examination  is  to  be  upon  oath ;  un- 
lew  of  aquaker,  and  then  upon  affirmation.  Stat.  1  Jac.  1.  c.  15.  s.  6,7.  9.  5  Geo.  9. 
c.  30.  s.  1.  —  4;  Formerly,  if  the  bankrupt  was  in  ejeeeuHan,  the  commissioners  were 
•Uiged  to  attend  him  in  prison  to  take  his  examination;  but  now,  if  bankrupt  is  in 

I  ^  execution 
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meet,  touching  his  hnds,  goods,  debts,  books  of  account,  &c.  or  his 
secret  grants,  or  eloining  ot  them,  &c.  {t) 

And  if  he  refuse  to  be  examined,  or  answer  fi|lly»  they  may  conunit 
him  till  he  conform,  (u) 

And 
•-  ■  I.I  ---  --  — — — ■ — ■ — - — ■ 

execution  at  the  time  of  bis  last  examination,  the  gaoler  or  keeper  of  the  prison  must, 
and  is  indemnified  in  so  doing,  bring  faim  up  upon  commissioners  warrant,  the  same  at 
where  he  is  in  custody  upon  mesne  process.  Stat  49  Geo.  3.  c.  ISl.  s.  13.  —  5.  The 
expences  of  bringing  him  up  are  payable  out  of  the  estate.  Stat.  5  Geo.  2.  c  30, 
s.  6.  —  tf.  The  commissioners  may  examine  him,  touching  his  lauds,  tenements,  goods, 
chattels,  debts,  bills,  bonds,  books  of  account,  and  such  other  thines  as  may  tend  to 
disclose  his  estate,  or  his  secret  grants,  conveyances,  eloigning  of  his  lands,  tenements, 
goods,  money,  and  debts,  as  they  shall  think  meet. —  7.  The  commissioners  may,  of 
their  own  authority,  enlai^e  the  time  for  the  examination  of  a  bankrupt,  who  has 
surrendered  within  the  forty-two  days.  2  Burr.  1122.  8  T.  R.  475.;  or  within  the 
enlarged  time,  which  the  chancellor  may  have  appointed.  4  Ves.  691.  —  8.  Gene- 
rally, the  chancellor  will  not  interfere  respecting  the  commissioners  mode  of  con- 
ducting the  bankrupt's  examination.  5  V.  &  B.  94.  —  9.  For  a  latitude  of  examina- 
tion conduces  to  justice.  3  T.  R.  17.  Dougl.  257.  8  Ves.  331.  —  10.  Upon  extra- 
ordinary occasions,  however,  he  will  limit  it  to  a  particular  mode,  or  to  particular 
points,  1  Atk.  204,  205.  —  11.  The  bankrupt  objecting  to  the  commissioners'  inter- 
rogatory, must  demur  to  it;  whereupon  the  chancellor  will  decide  it  by  petition. 

1  Atk.  199. 

(t)  If  the  bankrupt  is  in  prison,  the  assignees  are  required  to  appoint  one  or  more 
persons  to  attend  nim  from  time  to  time,  and  to  produce  to  him  his  books,  &c.  in 
order  to  [irepare  his  last  examination ;  a  copy  of  which  he  must,  upon  their  application 
for  it,  deliver  to  the  assignees  or  their  order,  ten  days  at  least  before  such  last  examinfr* 
tion.     5  Geo.  2.  c.  30.  s.  6. 

(t)  Admission  by  bankrupt  of  a  loss  of  more  than  SL  at  play,  will  not  be  expunged, 
though  creditor  consented.    Cox,  49. 

(tt)  1.  A  bankrupt  not  answering  to  the  satisfaction  of  the  majority  of  the  commia- 
sioners,  their  lawful  questions,  may,  by  their  warrant  signed  and  sealed,  be  committed 
to  such  prison  as  they  may  think  fit,  until  he  submits  himself.  Stat.  1  Jac.  1.  c.  15. 
8.  8.  5  Geo,  2.  c.  30.  s.  16.    2  Burr.  1122.    6  T.  R.  118.     1  Ves.  326.     11  Ves.  511. 

2  Rose,  217. —  2.  Nor  b  it  an  excuse,  that  the  answer  will  subject  him  to  a  fine  or 
penalty.  1  At.  196.  Cooke,  437.  —  3.  A  positive  answer  is  not  therefore  necea- 
sarily  satisfactory.  1  Rose,  407.  2  V.  &  B.  244.  8  Ves.  3S8.  —  4.  And  a  gene- 
ral answer  to  a  particular  Question  is  insufficient.  2  Blk.  919.  2  Burr.  1132. 
1215. — 5.  Though  this  results  from  the  tendency  of  a  full  answer  to  criminate 
him.  1  Rose,  407.  —  6.  An  answer,  however,  to  the  best  of  his  remembrance, 
asserting  his  inability  to  answer  farther,  w  ill  do.  3  Wilson,  420.  2  Ch.  Ca.  72. 
Leach,  361.  —  7.  Commissioners  dm  not  commit  for  prevarication;  since  he  might 
still  give  a  full  answer  at  last.  2  Str.  880. — s.  Qmsre,  if  in  committing  the  bankrupt  they 
ought  to  be  influenced  by  extrinsic  evidence.  1  Buck,  264.  —  9.  Bankrupt  may  be  com- 
mitted for  not  submitting  to  be  examined.  Stat.  1  Jac.  1.  c.  15.  s.  8.  — 10.  Or  for  refusing 
to  be  sworn.  Stat.  1  Jac.  I.  c.  15.  s.  8.  — 11.  Or  to  sign  his  answers.  Stat  5  Geo.  2. 
C.30.  s.  16. — 12.  Commissioners  may  compel  bankrupt's  attendance,  notwithstanding 
he  has  passed  his  last  examination.  1  Atk.  240.  2  Blk.  1188.  — 13.  So,  refusing  to 
attend  assignees  after  certificate,  be  may  be  committed  by  commisdoners  upon  their 
warranL  Stat.  5  Geo.  2.  c.  30.  s.  56. —  14.  Upon  a  commitment  for  not  answering 
either  at  all  or  unsatisfactorily,  the  particular  question  must  be  specified  in  the  war- 
rant Stat.  5  Geo.  2.  c.  30.  s.  17. —  15.  The  warrant  must  pursue  the  words  of  the  , 
statute;  and  in  this  particular  the  superior  courts  have  been  very  strict. in  their  con- 
•tniction.  2  Str.  880.  Salk.  551.  2  Ld.  Rd.  851. — 16.  The  commisaoners'  order 
committing  the  bankrupt  may  be  made  in  his  absence.  13  Ves.  361. — 17.  And 
though  subsequent  to,  may  bear  date  the  day  of  the  examination.  13  Ves.  361. — 
18.  If,  in  the  order  of  commitment,  the  recital  of  the  previous  examination  incor- 
rectly states  the  admissions  upon  which  the  question  was -founded,  this  vitiates.  ^  18 
Ves.  237. — 19.  A  bankrupt  being  committed  by  the  commissioners  for  not  answering, 
it  appeared  from  the  questions  put  to  him,  the  commissioners  had  stated  facts  of  which, 
they  were  informed  by  the  deposition  of  the  messenger,  but  the  deposition  was  not 
set  forth  in  the  warrant,  nor  did  it  thereby  appear  to  have  been  read  to  the  bankrupt 

at 
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And  if  he  commit  pe^ry,  to  the  damage  of  his  creditors^  to  the 
▼aloe  of  10/*,  being  convicted,  he  shall  be  pilloried,  and  lose  one  of  his 


B^  the  at.  8ft  lac.  19.  if  a  bankrupt  be  fomid  to  hare  fraudu- 
leotij  cppiwygd  away  goods  or  lands  to  the  value  of  20/.,  and  do  not 
diaeovery  flno,  if  he  can^  deliver  to  the  comralsaoners  all  the  estate  and 
goods  so  ooQvejed,  and  be  thereof  convicted  upon  indictment,  &c.  he 
flhall  be  pilloried,  and  lose  one  ear. 

By  the  st.  4  &  5  Ann.  17.  if  a  bankrupt  on  examination  do  not  fully 
and  truly  discover  all  his  eflfectM,  books,  &c.  and  how  disposed,  and  de- 
liver np  idl  in  his  power,  &c  he  ^mll  sufier  as  a  felon.  So  by  the  st. 
3  Geo.  12.  a  bankrupt  against  whom  a  conunission  issued  on  or  before 
S6  Jme  1T16|  at  whidi  time  tike  former  act  expired.  So  by  the  st. 
6  Geo.  24*  and  5  Cfeo.  2.  80. 

So  by  the  st.  5  Geo.  24.  if  he  conceal,  destroy,  &c.  any  of  his  effects 
to  the  value  of  20/*  or  any  books  of  account^  bonds,  &c.  of  intent  to 
ddraud  creditors.  —  So  by  5  Geo.  2.  SO. 

8o^  if  after  his  certificate  he  refuse  to  attend  the  commissioners,  or 
the  court,  to  make  outany  d^bt,  &c.  having  14  days  notice,  and  2s.  6d. 
per  diem  allowed  him,  he  shall  be  committed. 

(D7.)  Of  his  wife. 

So  by  the  st.  21  Jac.  19.  the  commissioners  may  examine  on  oath 
the  wife  of  any  one  found  a  bankrupt,  as  to  the  estate  or  goods  of  the 
bankrupt  concealed,  or  disposed  by  her,  or  any  other;  who  refusing  to 
appear,  or  be  examined,  or  not  disclosing  the  truths  shall  forfeit  the 
same  penally  as  any  other  person  should  in  the  like  case. 

Bat  before  this  statute  the  wife  could  not  be  examined  by  the  com- 
misaioDers  against  her  husband.     1  Brownl.  47* 


Atbettme  of  his  examinatioa.  Held  that  the  commitment  wab  tut>staatially  insuf- 
fioent,  tmd  tliat  the  coon  could  not  commit  the  bankrupt  under  5  Geo.  3.  c.  Ja 
i.  17.  1  BudL,  264.  —  20.  A  commitment  upon  two  grounds,  of  which  one  is  unwar- 
notable,  has  been  held  altogedier  bad.  1  P.  Wms.  610.  —  21.  Though  of  this  ther9 
vedoabts.  2  Blk.  1 141.  —  22.  A  commitment  for  mitbefuiviour  is  bad.  2  Blk.  982. 
1I44.---83.  8o  for  prevarication.     2  Str.  880.  — 24.  So^JiU  he  shail  be  discharged 

our 

a 

cause. 

i  Rose,  396.  2  Rose,  400. — 27.  If  commissioners  commitment  be  defective  in  form, 
judge  upon  habeas  corpus  to  re-commit.  Stat  5  Geo.  2.  c30.  s.  18.  —  28.  Habeas 
eerpm  is  the  appropriate  mode  of  dischai^ng  the  bankrupt  from  commitment  b/ 
oomminioiiers.  Dick,  67.  1 1  Yes.  425.  1  Rose,  407.  -—  29.  And  the  court  will 
not 00  out  of  the  return  to  the  writ.  5Mod.  368.  1  Rose,  407.  11  Yes.  SU.*-".- 
30.  If  the  6ctB  did  npt  warrant  the  commitment,  the  remedy  is  by  action. — 31.  Pe- 
tidonis  not  the  appropriate  course  for  obtaining  bankrupt's  discharge  from  commilr 
■ent  bv  oommissioners.  i  Atk.  240.  8  Yes.  330.  10  Yes.  106.  18  Yes.  237.— 
3S.  Oroer,  upon  petition  of  bankrupt  committed  by  commissioneis,  to  bring  him 
fpia  before  them.  18  Yes.  294. — 33.  A  party  committed  by  commissionen  of 
bnkrupt^  must  send  them  word  when  he  will  submit  and  answer.  1  T.  R.  6154.  -.- 
M.  Wbereopon  tbiy  must  appoint  a  meedng,  and  at  the  expeoce  of  the  estate. 
sBro.  48. 


14  (t)  8.)  Or 
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(D8.)  Or  of  others. 

So  by  the  st  1 3  El.  7.  the  commissioners  may  send  («)  for  any  persoM 
suspected  to  have  any  goods  or  debts  of  the  bankrupt,  or  to  be  in- 
debted to  him,  and  may  examine  {y)  them  on  oath,  or  odierwise,  about 
the  truth  and  certainty  thereof:  and  if  any  refuse  to  be  swom^  or  dis- 
close not  the  whole  truth  (s),  on  proof  thereof  before  the  oommifr- 
sioners  by  witness  or  otherwise,  he  shall  forfeit  double  the  value  of  the 
goods,  or  debts  concealed,  to  be  levied  by  the  conmiissioners  on  his 
or  their  lands  and  goods^  &c.  for  the  benefit  of  the  creditors,  in  the 
same  manner  as  they  may  order  the  lands  or  goods  of  the  bankrupt 
himself. 

And  by  the  st.  1  Jac  15.  the  commissioners  (a)  may,  by  warrant  (b), 
&c.  commit  the  party,  refusing  to  appear,  or  to  be  sworn,  and  an.> 
swer  such  interrogatories  (c)  as  diall  be  ministered  to  him  (d),  without 
bail  (^),  ill  he  submit  to  be  examined^  &c.  —  So  by  the  st.  5  Geo.  24. 
as  to  acts  of  bankruptcy. 

And  such  person  convicted  of  wilful  perjury,  &c.  or  any  convicted  of 
suborning  them,  shall  suffer  such  punishment  concerning  perjury  as  in 

5  El.  9.  (/) 

Provided  the  commissioners  allow  the  witnesses  sent  for,  such  costs  as 
th^  think  fit.  (g)  And  by  the  st.  5  Geo.  24.  they  are  not  obliged  to 
go  above  20  miles,  (t) 


■^■■•1  ■ 


fx)  So  they  may  examine  any  person  jiresent  at  their  meeting.    5  G.9.  c.  30.  s.  16. 
j/)  1.  Chancelior  will  not  interfere  with  the  commissioner8°  mode  of  examining  a 
witness.    9  Ve&  513.  —  2.  It  is  an  indulgence  to  allow  witnesses  examined  bv  com- 
missioners the  assistance  of  counsel ;  and  is  in  commissioners'  discretion.   1  Atk;204. 

(z)  Commissioners  of  their  own  authority  may  examine  and  make  parties  confess 
the  infirmity  of  their  title.    13  Ves.  189 

(a)  1.  Order  enforcing  attendance  of  witnesses  upon  commissioners^  will  be  made 
upon  disobedience  to  their  summons.  6  Ves.  781.  11  Ves.  8.  14  Ves.  451. 
17  Ves.  379. .  1  Rose,  39.  1  V.  &  B.  74.  2  Rose,  330.  1  Buck.)  258.  —  2.  Order 
for  attendance  of  witnesses  upon  opening  the  commission,  limited  to  the  proof  of  some 
specific  fiict.  1  V.  &  B.  4  K — 3.  Leaving  order  where  witness  resided  when  summoned^ 
ordered  to  be  good  service,  l  Buck,  258.  —  4.  Commissioners  order  upon  bankrupt, 
passed  his  examination  and  certificated,  to  attend,  enforced.     14  Ves.  449. 

{b)  1.  In  determining  to  grant  the  warrant,  the  commissioners  must  act  together, 
though  they  may  afterwards  sign  separately.  8  East,  319.  —  2.  Their  order  to  make 
it  oat  must  be  taken  to  include  their  direction  as  to  the  persons  to  whom  it  should  be 
directed.  8  East,  319.—  3.  It  may  issue  upon  disobedience  to  the  first  summoni. 
8  East,  319.     16  Ves.  236. 

{c)  1.  Commisdoners  may  commit  a  witness  refusing  to  sign  his  answer,  not  having 
a  reasonable  objection.  Stat.  5  Geo.  2.  c.  30.  s.  16.  —  2.  So  for  disobeying  thdr  first 
summons!    8  East,  319.  over-ruling  2  Blk.  1035. 

(d)  1.  A  witness  must  give  an  account  of  what  he  knows  of  bankrupt's  e£EecU,  as 
well  before  as  after  the  bankruptcy.  1  Ld.  Raym.  99 ;  see  3  Keb.  837. —  2.  But  he  is 
not  bound  to  answer  any  thin^  which  tends  to  criminate  him.  5  Mod.  309.  Comb.  391. 
■i-^.  Commissioners  may  require  witness  to  sign  his  answers.  Stat.  5  G.  2.  c.30.  s.  16* 

(e)  A  party  committed  by  commissioners  is  entitled  to  a  habeas  corjnu.  Sl  5  G.  f . 
c.  30.  s.  18.    Dick,  479. 

(/)  1  Jac.  1.  c.  15.  s.  9.  11.    5  G.  2.  c.  30.  s.29. 

(g)  1.  Upon  commissioners  summoniiw  a  witness,  his  expences  need  not  be  ten- 
dered or  even  ascertained  beforehand;  though  want  of  means  would  prevent  an  at> 
tachment  for  non-attendance.  2  Rose,  75.  2  Rose,  345.  l  Mer.  188.-—  2.  There- 
fore  notwithstanding,  the^  may  arrest  him  for  disobedience.  8  East,  319.  — 3.  Wit- 
nesses are  entitled  to  their  costs  and  charges.  Stat,  l  Jac. i.e.  15. s.11.  —  4.  And 
summoned,  though  by  a  parol  order  of  commissioners,  may  have  assumpsit  for  cofti 
directed  by  them  to  be  paid,    i  £sp.  €4. 

By 
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By  the  St.  4  &  5  Aifli.  17-  in  case  the  bankrupt  do  not  surrender 
KiTmaplfj  and  conform)  Sec  all  peirsons,  who  have  accepted  any  trusty  or 
concealed  any  real  or  personal  estate  of  the  bankrupt,  shall  in  30  days 
after  notice  of  the  commission,  discoypr  such  trust  and  estate  in 
writing  to  one  of  the  commissioners,  and  submit  to  be  examined,  &c. 
or  forfeit  100/.  and  double  the  value  of  the  estate  concealed,  to  be  re- 
cofvered  by  the  assignees  for  the  benefit  of  the  creditors,  with  costs,  &c« 
And  any  person  voluntarily  discovering^  &c.  in  60  days  after  the  time 
allowed  to  the  bankrupt  to  surrender,  shall  have  SL  per  cent,  from  the 
assignees,  of  the  neat  proceed  of  what  shall  be  recovered  by  such  dis- 
covery. —  Revived  by  the  st.  5  Geo.  24. 

But  a  commitment,  till  he  conform  to  their  authority^  is  void.  R. 
1  SaL  348. 

Or,  till  discharged  by  due  course  of  law.     R.  1  Sal.  S5K 

(D  9.)  By  seizure  of  his  effects. 

By  the  st.  IS  £1. 7*  if  any  detain  goods>  lands^  or  debts  of  a  bank- 
rupt finandulently,  &c.  he  shall  forfeit  double  the  value  of  them,  to  be 
levied  in  the  same  manner  as  the  forfeiture  for  concealing  such  goods, 
8ic.  on  examination^  &c.  and  to  be  employed  for  the  benefit  of  the  ere- 
ditors,  or  if  they  be  piud,  then  a  moiet)^  to  the  queen,  and  a  moiety  to 
the  poor^  &c. 

.Ajid  by  the  st.  21  Jac.  19.  {k)  the  commissioners  or  any  by  their 
warrant  may  break  open  the  house  (/),  chambers,  warehouse^  shop^ 
doors,  or  trunks  of  the  bankrupt,  and  seize  his  geods,  money  or  other 


So  by  the  st.  4  &  5  Ann.  17.  on  'certificate  from  the  commissioners, 
of  the  commission^  and  that  the  party  is  found  a  bankrupt,  any  judge 
or  justice  of  peace  may  grant  a  warrant  to  seize  any  goods,  bool^  writ>- 
ingSy  or  other  real  or  personal  estate  of  the  bankrupt.  —  So  by  the  st. 
5  Geo.  24. 

And  by  the  st.  5  Ann.  22.  if  the  bankrupt,  or  any  other  by  his  con- 
salt  or  privity,  remove^  conceal,  destroy,  or  embezzle  any  goods  or 
efiects,  whereof  the  bankrupt,  or  any  in  trust  for  him,  is  j[)osse8sed,  to 
the  ybHuc  of  ^0/.  or  any  books  of  account,  writings,  &c.  of  intent  to 
defraud  his  creditors,  such  bankrupt  shall  suffer  as  a  felon.  —  So  by  the 
St.  5  Geo.  24.  and  5  Geo.  2.  30. 


(t)  1.  Witnesses  summoned  to  attend  'commisuoners  of  bankrupt,  are  prijileg^ 
from  arrest,  during  their  attendance,  etiam  eundo  ei  redeundo,  2  Blk.  1142.— 
s.  Though  summoned  upon  their  own  importunity.  1  Atk.  54.  —  5.  Or  even  though 
not  summoned ;  at  least  morando  et  redeundo,    1  V.  &  B.  316. 

(i)  5G.2.  C.30.  S.  14. 

(/)  1.  They  cannot  break  ^open  any  other  than  the  bankrupt's  house  to  search  his  for 
goods.  2  Show.  247.  —  2.  And  where  a  messenger,  under  commissionerB'  warrant,  at- 
tempted to  seize  the  bankrupt's  goods  in  the  possession  of  the  master  of  a  ship,  who  re- 
fused to  deUver  them,  lord  chancellor  doubted  whether  he  could  make  an  order  in  aid 
<yf  their  warrant.  He,  however,  made  an  order  for  delivery  of  goods,  upon  pavmentof  . 
freight  and  indemnifying  matter  against  bill  of  lading  sent  to  consignees.  Molloy,  253. 
9£q.  Ca.Ahr.9S. 


(D  10.)  For 
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disposal  of  his  estate.    Wi 
All  his  real  estate. 


Bj  the  St  13  £1.  7.  the  ougor  part  of  the  commisgioiiers  have  full 
power  by  their  discretioii  to  take  order  with  all  {m)  a  baakrupf  s  laQds(»)^ 


(m)  Iliese  are  general  mlet  upon  the  question  what  passes  under  Ibe  oommissioo^ 
1.  Every  descripnon^  of  personal  propotjr  to  which  the  bankrupt  is  legally  or  equi- 
tably entitled  at  the  time  of  the  bankniptc]r,  or  to  which  he  ma^  become  entitled  pre- 
nous  to  pUaining  his  eertificafeey  may  be  assigned  by  the  commissioners.  94&3S  Hen.  8. 
c.  4.  s.  1.    19  Euz.  c.  7.  s.  2  &  1 1.     1  Jac  1.  c.  1 5.  s.  19.    SI  Jac  1.  c.  19.    5  Geo.^' 
c.  80.  —  2.  Hence  all  interasts,  legal   and  equitabli^  pass  under  the  assignment. 
9  Ves.  85.    1  V.  &  B.  547.  — 3,  So  whatever  possibility  of  interest  Uie  bankrupt  is 
entitied  to  in  his  own  right,  ma^  be  assigned  oy  the  commissioners.    3  P.Wms.  132. 
«— 4.  And  in  fine,  every  species  o^ropen^  whereof  by  possibility  a  profit  may  be  made, 
acquired  by  a  bankrupt  Wore  his  certificate,  passes  to  his  assignees.    3  Smith,  58- 
7  East,  59.    9  B.  &  r.  S6S.  —  5*  Therefore,  a  nght  to  bring  a  real  action.   2  H.  B.  444. 
-^0.  Devise  to  such  of  the  childien  of  A.  as  should  be  livlne  at  his  deatfi.    A.  had 
imei  amongst  others,  K  who  became  bankrupt,  and  obtained  nb  certificate ;  then  Ai 
died;  and  assignees  were  held  entitled  to  B.'8  interest.    9  P.  Wms.  132.--* 7.  But 
where,  after  the  bankrupt  obtains  his  certificate,  an  estate  descends  to  him  as  heir  at 
law,  h  is  not  such  a  possibility  as  can  be  assigned  by  the  commissioners:  there  must 
be  a  penona  demgnata,  it  must  be  a  posdfaiii^  that  can  be  asagned  or  released;  such 
as  the  bankrupt  can  disclose  upon  his  examination.    Amb.  994.    These  are  muceikme- 
cutpomU. — 8.  Where  a  chattel  is  made  to  order,  the  property  tiierein  is  not  vested 
in  tne  iquari)  vendee,  until  finished  and  delivered,  though  ne  haspaid  for  it    There- 
Ibre,  upon  his  bankruptcy  previous  to  these,  it  does  not  pass,    l  Taunt.  918.  —  9.  Ifa 
tcadier  dtaw  an  order  for  payment  of  a  sum  of  money  out  of  a  certain  fimd,  and  pay  it 
to  a  creditor,  who  deposits  the  order  with  the  payee,  and  before  the  order  b  payable 
the  trader  become  a  bankrupt ;  the  money  does  not  pass,  but  must  be  appropnated  in 
payment  of  the  order.    Row  v.  Dawson,  1  Yes.  991. — 10.  The  assignees  cannot,  in 
trover,  recover  from  a  creditor  the  amount  received  under  a  check  delivered  to  him 
by  tiie  bankrupt  since  the  bankruptcy.    Mathew  v.  Sherwell,  S  Taunt  499. —  11.  An 
agreement  for  a  lease  made  for  bankrupt's  personal  accommodation,  does  not  pass. 
2  B.  &  B.  9.  -<^  12.  An  assignee  under  a  commission  is,  comme  semble,  entitied  to  have 
the  benefit  of  a  covenant  for  renewal  of  a  lease  at  the  end  of  a  term.    2  Vem.  194, 
contra.    2Freem.  189.    2H.  B.  444,  accord.  — 19.  Ifa  mortgage-deed  contains  a 
covenant  for  further  aaaurance,  the  mortgagee  may  retain  his  securi^  against  the  as- 
signees.   9  Bro.  594.    2  Bro.  652.  -^14.  Tne  right  to  money  payable  by  instalments 
for  taking  into  partnership,  parses,  though  partnership  determined  by  the  bankruptcy. 
Swanst.  85.  — 15.  The  right  of  action  for  money  lost  at  play,  passes.    S  Ves.  514. 
9  H.  B.  908.  — 16.  A  power  does  not  pass.    Lord  Townsend  v.  Windham.  -^17.  The 
commissioners  may  assign  a  lease  granted  to  the  bankrupt,  in  which  there  b  a  proviso, 
that  the  lessee,  his  executors  or  administrators,  shall  not  assign  without  the  lessor's 
consent  in  writing.  2  £q.  Ca.  Abr.  100.  Amb.  480.  22Atk.  219 ;  vide  12 Ves.  504.  9  M. 
Sc  S.  959.— 18.  Funded  property  limited  to  the  bankrupt  as  unalienable,  if  given  for  life, 
with  BO  limitation  over  upon  bankruptcy,  passes.  1  Rose,  1 97.   18  Ves.  429.  —  19.  Pro* 
party  limited  over  upon  nrankniptcy,  does  not  pass,     l  Rose,  197.     18  Ves.  429.  -^ 
90.  if  an  estate  be  settied  upon  bankrupt  for  life,  with  other  intervening  uses,  remain- 
der to  himself  in  fee,  with  pow^  to  change  the  uses,  and  he  afterwards  become  bank- 
rupt, the  remainder  in  fee  vests  in  the  assignees,  and  hb  power  of  revocation  is  gone. 
Loift.  71.  —  21.  Where  a  trader  pledged  a  lease  as  a  security  for  a  sum  of  monev  lent 
te  him,  and  afterwards  became  bankrupt ;  the  court  said  tiiey  had  nothing  to  do  but  to 
supply  the  legal  formaUties,  and  ordered  the  estate  to  be  sold  for  the  payment  of  the 
mon^.    1  Bro.  269.  and  cases  there  cited.    9  Ves.  115.    11  Ves.  998.  ib.  409. — 
99.  A  lease  b  depodted  as  a  securiQr,  but  no  assignment  b  executed :  semble,  that  the 
equitable  interest  of  the  pledge  is^not  of  such  a  nature  as  to  reduce  the  estate  of  the 
pledgor  to  a  naked  trust,  which  would  not  pass  to  his  assignees.    5  Esp.  105.  —  29.  A 
policy  of  insurance,  e&cted  by  a  tirader  on  hb  own  life,  passes  to  his  assignees,  unless 
thc^  expressly  renounce  their  claim  to  it     l  Campb.  487.  -—24.  A  share  in  a  ship 

passes. 


lenenmntsy  and  bereditaBnentB,  ss  well  copy  m  bedbcids  whidi  ht  fball 
hi?e  in  his  oim  right  before  he  becune  •  bwlprupt* 

An4 


pMeik  without  bdmg  chai^ged  in  respect  of  disbunemeots  by  the  other  pwtpownen. 
f  Rote^  76.  —  S5.  Assignees  cannot  have  trover  foifa  ship  of  which  bankrupt  was  never 
the  registered  oaimy  dthongh  defendant  daims  under  the  banknipt    Stark.  177.  — 
K.  A  fight  to  compensation  under  a  dock  act  passes.    1 7  Vas.  349. — 97.  A  debtor, 
ifter  an  act  of  bankruptcy,  indorses  to  his  creditor  bills  of  kuting,  as  a  security.    The 
creditor  insures  in  his  own  name,  and  on  a  loss»  recovers  against  the  underwriter,  by 
sverring  the  interest  in  the  bankrupt's  assignees.    The  nss^gif*^  ve  not  entitled  to 
the  money  so  recovered    4  Taunt.  980.  •*-  38.  Under  the  bankruptcy  of  an  executor 
sod  tmstee  directed  b^  the  will  to  carry  on  a  trade,  and  a  limited  sum  to  be  paid  to 
bimby  the  trustees  for  that  purpose,  the  gepend  assets  bgpood  that  fund  are  not  liabk. 
loVes.  100.  —  29.  Property  obtained  by  fraud*  and  which  pan  be  distinguished,  does 
not  pass.    1  M.  &  S.  517.^-^0.  A.,  upon  false  pretences,  obtains  abiU  from  B.,  and  his 
aidgnecs  receive  the  amount.    Thb  is  money  bad  and  received  by  the  assignees  to  B.'s 
OK.    Peake,  ill ;  and  see  19  East,  e56.-*-3l.  Eflects  acquired  be^een  die  signing 
sod  allowance  of  the  certiieate,  pass  i  thus,  a  Ifig^cy.    S  Bufr.  716.  —  5$,  Future  pro- 
perty the  estate  (under  a  second  commission)  notfjaying  I  St.  in  the  pound,  does  not 
psss.    1  Rose,  458.  —  33.  If  the  statute  of  limitations  is  pleadable  iwainst  a  bank- 
rapt,  Ins  asognees  may  be  barred  by  it ;  and  the  time  is  to  be  computed  from  the  date 
ofthe  original  cause  of  action,  and  not  from  the  dateof  the  commisdoners*  assignment. 
1  Strs.  S5S.  sP.Wms.  148.  Comb.  70. —  34.  A  trader  asu^ed  his  whole  estate  in  trust 
for  his  creditors,  reserving  to  himself  a  power  of  revocation  on  a  certain  event.    He 
sfkerwards  commits  an  act  of  bankruptcy,  upon  which  a  commission  issues.    Held,  that 
tke  asdgninent  under  the  comraisdon  was  not  tantamount  to  a  revocadon  as  by  the 
tnder.    5  T.  R.  53a — 35.  Certain  stock  standing  in  the  name  ofthe  bankrupt,  the 
diridends  of  which  had  not  been  claimed,  was^  unoer  the  56th  G^,  3.  c60.  transferred 
to  the  commissioners  for  the  reduction  of  the  national  debt.    The  assignee  of  the 
tnokrupt,  hy  petition  under  the  act,  claimed  the  stock  as  part  of  the  bankrupt's  effects. 
Another  person,  by  petition,  claimed  the  stock,  insisting  that  the  bankrupt  was  a 
tnistee  for  him.    A  reference  was  directed  to  the  master,  to  ascertain  whose  stock  it 
vas,  and  in  the  mean  time  the  stock  was  directed  to  be  transferred  into  the  name  of 
the  accountant  general.  3  Mad.  28. — 56,  An  action  of  trover  cannot  be  maintained  by 
the  aadpiees  ofa  bankrupt,  to  recover  bills  of  exchange  from  the  holder,  who  drew 
them  with  a  knowledge  of  die  bankrupt'^  insolvenqr,  and  after  compelling  such  bank- 
rapt  to  sign,  induced  nis  creditors,  who  were  not  aware  of  his  circumstances,  to  ac- 
cept them.    1  B.  Moore,  28 1 .  —  37.  A.,  in  London,  agrees  to  consign  goods  to  B.  & 
Co.  at  Hamburgh,  on  a  commission  del  credere^  to  receive  the  proceeds  through  the 
hands  of  C.  their  partner  in  London,  who  is  to  make  advances  to  A.  and  repay  himself 
out  of  tiie  proceeds;  B.  &  Co.  purchase  bills  at  Hamburgh,  drawn  on  D.  m  London, 
i&dorsed  to  themselves,  and  which  they  indorse  and  remit  to  C.  as  part  of  the  proceeds, 
id?ising  A.  thereof,  and  desiring  him  to  ^ive  them  credit  for  them  when  dulv  honoured. 
The  biUs  are  accepted  by  D.  but  never  mdorsed  over  to  A.,  and  before  tney  became 
doe,  D.  atops  payment.    Held,  that  the  jury  were  Justified  in  considering  that  the  billa 
were  sent  to  the  account,  and  at  the  risk,  not  of  A.,  but  of  C. ;  and  therefore  A.  hav- 
ing become  bankrupt,  that  his  assignees  were  entitled  to  recover  the  balance  of  the 
proceds  from  C.    2  Mars.  460.    7  launt.  164. —  38.  Where  a  trader  advanced  half  a 
fine  for  the  renewal  of  a  lease,  and  took  from  the  lessee  a  promissory  note  to  repay 
the  money,  unless  she  should  by  will  give  the  leasehold  estate  to  one  of  his  children, 
and  the  lessee  accordingly  bequeathed  the  estate  to  one  of  the  trader's  childem :  but 
hefiore  the  d«ith  of  the  lessee,  the  trader  became  a  bankrupt,  and  after  her  death  the 
atdgnees  of  the  bankrupt  filed  a  bill  a^nst  the  child  of  the  banknipt.    Held,  that,  if 
it  was  mon^  advanced  without  a  lien,  it  might  be  dangerous  to  give  it  to  the  ass^ees; 
hot  that  as  far  as  the  money  advanced  was  a  lien»  the  fiither  procured  an  interest, 
which  must  go  to  his  assignees.    1  Bro.  160. 

(a)  1.  Fr^erty  in  Scotiand  passes.  1  Rose,  462.  3  V.  &  B.  100;  ag  well  re»], 
9  Ves.  81,  as  personal.  2  Rose,  291.  3  V.  &  B.  100.  —  2.  Personal  proper^  abrc«d, 
in  Ireland,  for  example,  passes.  Good.  114.  1  H.  B.  132.  9  Ves.  86.  1  H.  B.  694. 
4  T.  R,  182.  2  H.  B.  402.  contradicting  Cooke,  300.  Vide  Cooke,  297.  DovgL 
161.  — 3.  Real  property  does  not.  Cooke,  297 ;  seeDougl.  161.  —  4.  Money  owing 
•ut  of  Sn^aad  (as  in  the  plantations)  to  a  bankrupt,  nay  be  attached  by  the  law  of 

the 


1«4  BANKRUPT. 

And  therefore  the  commissioners  may  sell  (o)  all  lands  and  tene« 
mentSj  which  the  bankrupt  had  at  the  time  of  his  bankruptcy  in  fiee^  for 
life^  or  for  years. 

So,  all  rents,  annuities,  offices,  {p)  &c.  (q) 

So,  all  copyhold  estates ;  for  they  are  within  all  the  statutes  of  bank- 
rupts.   R.  Cro.  Car.  550.   .Vide  Copyhold^  (N.) 

So  a  reversion^  or  remainder^  as  well  as  lands  in  possession. 

So  any  future  interest :  as,  a  term  to  commence  injuturo. 

(D  11.)  Though  a  joint  piirehaser  with  his  wife,  &c.  (r.) 

So  by  the  St.  13  £1.7.  the  ccmunissioners .  may  sell  all  lands,  tene* 
ments,  and  hereditaments,  which  the  bankrupt  shall  have  purchased 
for  money,  &c.  jointly  with  bis  wife,  children,  or  child,  for  his  own  use, 
or  for  such  use  or  interest  as  he  miffht  lawfidly  depart  withal. 

Yet^  if  a  purchase  in  the  name  of  himself  and  his  wife,  and  son^  was 
before  his  trading,  the  commissioners  cannot  sell  it.  R.  per  S  J.  Cro. 
Car.  550. 

So  by  the  st.  IS  £1. 7.  the  commissioners  may  sell  aU  lands,  &c.  pur- 
chased with  any  person  to  the  secret  use  of  the  bankrupt. 

So^  if  the  bankrupt  be  a  joint-tenant  in  fee,  for  life,  or  years^  the 
commissoners  may  sell  a  moiety. 

If  he  be  seized  in  right  of  his  wife,  they  may  sell  during  the  cover- 
ture, (s) 


the  place,  after  the  bankruptcy,  for  a  debt  due  before.  Dougl.  17a  —  5.  If,  after  the 
assignment  of  a  bankrupt's  estate,  a  creditor  knowing  it,  and  residing  in  England,  at- 
tach the  money  of  the  bankrupt  abroad,  the  assignees  may  recover  it.    1  H.  Bl.  665» 

4  T.  R.  1 82.     2  H.  BI.  402. 

(o)  1.  As  to  l^al  operation  of  a  sale  or  assignment  by  commissioners. — ^It  has  not 
the  effect  of  a  voluntary  transfer  of  stock  under  a  covenant.  1  V.  &  B.  1 79. —  2.  And 
held  not  to  work  a  forfeiture  under  a  clause  in  a  will  against  alienation.  Cooiper, 
259. — 3.  But  where  an  annuity  was  given  by  will  to  a  trader  for  life,  payable  to  him 
only,  upon  his  own  receipt  and  no  other,  and  to  cease  immediately  upon  alienation; 
held,  that  it  ceased  by  the  bankruptcy,  and  the  bargain  and  sale  of  the  trader's  estate. 
8  Ves.  149.    e  T.  R.  684. 

(p)  I,  All  ofEces  touching  or  concerning  the  administration  or  execution  of  justice, 
are  not  saleable  by  the  commissioners,  as  the  stat.  5  &  6  £dw.  6.  c.  16.  expressly  pro- 
hibits the  sale  of  such  offices.  But  all  other  offices  of  inheritance,  and  for  terms  of 
years,  are. —  2.  The  office  of  seijeant  at  mace  of  the  city  of  London  has  been  held  te 
be  within  the  meaning  of  the  stat.  5  &  6  Edw.  6.  although  it  was  purchased  for  a  sum 
of  money,  and  held  quamdiu  se  bene  gesteriiy  for  it  concerns  the  administration  of  jus- 
tice. 1  Atk.  212. — 3.  The  place  of  a  Jew-broker  in  the  city  of  London  is  not  a  sal^ 
able  office.  Amb.  89.-4.  Where  the  office  is  only  of  police,  such  as  that  of  the  under- 
marshal  of  the  ci^  of  London,  it  is  saleable  by  the  commissioners,  l  Atk.  210.  215. 
Amb.  73.-5.  The  place  of  one  of  the  sworn  derks  of  the  six  clerks  office,  is  not  as- 
signable. 1  Atk.  212.  —  6.  A  gentleman  pensioner  becoming  bankrupt,  was  ordered 
to  resign  to  the  nominee  of  the  assignees.  Cooke,  283.  —  7.  Neither  the  full  nor 
half-pay  of  an  officer  in  the  army,  navy,  or  marines,  is  assignable.  Cooke,  284. 
3T.  K.68I.     1  H.B.627.     4T.R.  248.     2  Anst.  533,\  butsee  2BIk.  1137. 

{q)  1.  Where  a  bankrupt  is  entitled  to  an  advowson,  or  to  a  right  of  next  presenta- 
tion to  a  living,  the  commissioners  may  sell  It.  But  if,  at  the  time  of  sale,  the  church 
be  void,  the  bankrupt  shall  present.  1  Burn's  Ecc.  L«  125.  —  2.  If  a  clergyman  be- 
come bankrupt,  his  living  is  liable  to  a  sequestration,  and  the  proceeds  are  distribut- 
able amongst  his  creditors.    1  Atk.  200. 

(r)  Vide  infra,  (G)  (O). 

(#)  Loft,  71. 

(D12.)  Though 


Cotrnmshn.  125 

(D  12-)  Though  conveyed  to  his  chUdren,  or  trustees. 

So  by  the  st  1  Jac.  15.  the  commissioners  may  sell  all  lands,  &c. 
offices,  &c.  goods,  chattels,  and  debts,  which  such  person  who  shall  be- 
come bankrupt,  shall  have  conveyed,  or  cause  to  be  conveyed  to  any  of 
his  children,  or  other  person,  or  into  any  other  men's  names,  as  amply 
as  if  such  bankrupt,  at  the  time  of  the  bankruptcy,  had  been  actually 
•eised,  or  possessed  in  his  own  name,  of  the  like  interest. 

So  if  they- are  conveyed  before  his  bankruptcy,  in  consideration  of 
marriage,  to  the  use  of  himself  and  his  wife ;  though  the  wife  is  not 
named  oy  the  stat.  for  she  is  within  the  intent.     R.  Sti.  289. 

(D  IS.)  Though  seised  only  in  tail. 

So  by  the  st.  2\  Jac.  19.  the  commissioners  may  sell,  &c  all  lands, 
&C.  whereof  the  bankrupt  is  seised  in  tail,  in  possession,  reversion,  or 
remainder,  whereof  no  reversion  or  remainder  is  in  the  king  of  the  gift 
of  the  king,  &c  which  shall  be  good  against  issues  in  tail,  and  all  others, 
whom  the  bankrupt  might  bar  of  any  remainder,  title,  possibility  &c 
by  a  common  recovery.  (/) 

So  they  may  sell  an  estate,  which  the  bankrupt  has,  to  commence 
i^n  a  contingency. 

(D  14.)  Though  he  has  only  an  equity  of  redemption. 

So  by  the  st  21  Jac.  19.}  if  the  bankrupt  have  conveyed  lands,  &c. 
goods,  &c.  on  condition,  or  under  power  of  redemption,  the  commis- 
sioners may  before  the  time  of  performance  of  the  condition,  under  their 
liaDds  and  seals  appoint  a  person  to  make  tender  of  payment  or  per- 
formance, according  to  the  nature  of  the  condition.  And  after  such 
tender,  &c.  the  commissioners  may  sell  such  lands,  goods,  &c.  for  the 
beaefit  of  the  creditors,  as  any  other  of  the  bankrupt's  estate. 

(D  15.)  Though  it  descends  after  his  bankruptcy. 

So  by  the  st.  18  El.  7*  the  commissioners  may  sell  all  lands  free 
or  copy,  fees,  goods,  &c.  purchased  (ti J,  or  which  shall  descend,  or 
by  any  means  come  to  the  bankrupt  after  his  beine  declared  a  bankrupt, 
at  any  time  before  the  debts  to  the  creditors  be  fuUy  satisfied,  or  agreed 
for. 

(D  16.)  All  goods  and  debts.         , 

So  by  the  st.  IS  El.  7.  the  commissioners  may  sell  all  money  (x), 
goods,  chattels,  merchandizes,  wares,  and  debts  of  the  bankrupt,  wher- 
ever found. 

And  by  the  st.  1  Jac.  15.  the  conunissioners  may  grant,  and  assign 
any  debts  due  to  the  bankrupt,  or  to  be  due,  from  what  pmon>  or  in 

(0  1.  If  a  tenant  in  tail  mortgage  an  estate  for  years,  and  no  recovery  is  suffered,  and 
he  become  a  bankrupt  and  die,  the  asngnee  is  entitled  to  the  estate  clear  of  the  mort- 
fige.  1  Wils.  276.  —  2.  But  if  a  tenant  in  tail  make  a  mortgage,  with  a  covenant  for 
ninher  assurance,  and  become  bankrupt ;  his  assignees  are  bound  by  the  covenant, 
although  no  recovery  be  suffered.    Cited  S  Bro.  652.    5  Bro.  595. 

(ii)  And  therefore  lands  devised.     Good.  88. 

(x)  Lord  Chancellor  may  order  stock  in  the  public  funds,  belongine  to  bankrupts, 
and  standing  in  their  names,  to  be  transferred  to  assignees.     Stat.  36  Geo.  3.  c  90. 

what 
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what  BMiMiar  ao^ret,  to  the  benefit  of  the  creditors;  which  assimineiit 
shall  vest  the  property  of  such  debt  in  the  assignee,  as  fiiUy  as  if  the 
bond,  &c.  were  made  to  such  assmiee,  so  that  the  bankrupt  shall  not 
afterwards  recover  release,  or  discharge  the  same^  nor  shall  it  be  at- 
tached as  a  debt  of  the  bankrupt. 

And  therefore  the  commissioners  may  sell  all  the  goods  of  the  bank- 
rupt, though  he  sold  them  bond  Jlde  after  his  bankruptcy,  and  before 
the  commission  awarded.    Vide  ante,  (C  9.) 

Thou^  he  sold  them  in  market  overt.     Per  Twisd.  1  Lev  174 

1  Sid.  272.  ' 

A  fortiori^  goods  sold  by  the  bankrupt  sAer  the  commission,  before 
seizure.     R.  Mo.  594. 

Though  the  bankrupt  pay  his  money  to  any  creditor  for  a  just  debt. 
R.  2  Co.  25.  b.  ^ 

So  they,  may  sell  hb  goods  in  Ireland. 

They  may  sell  monies  due  to  the  bankrupt  upon  a  judgment.  Jon. 
21 5* 

And  judgment  may  be  entered  upon  a  scire  facias,  after  verdict 
a^unst  Uie  terretenant,  at  the  request  of  the  assignee,  without  a  new 
seirejaeias  by  him.    5  Mod.  88. 

So,  an  herio^  relief,  &c.  due  to  the  bankrupt. 

So  a  debt  upon  a  bond  to  A.  as  trustee  for  the  bankrupt.  R.  Pal. 
505. 

So  they  shall  have  an  equity  of  redemption,  which  the  bankrupt  had. 

2  Ver.  97. 

So  a  legacy  given  to  the  bankrupt,  fbt  which  he  had  a  decree.  R. 
2  Ver.  483.  (y) 

So,  they  may  sell  goods  of  the  bankrupt  forfeited,  and  seized  by  a 
capias  ntlagafum  after  Ae  bankruptcy,  and  before  the  commission ;  for 
a  bankrupt  shall  not  defeat  his  creditors  by  his  act  or  defkult.  R. 
1  Sal.  109.     R.  cont.  in  the  exchequer,  Hill.  6  Geo. 

So  by  the  st.  5  Geo.  2.  SO.  the  goods  of  a  bankrupt,  being  a  felon, 
shall  go  among  the  creditors. 

(D  17.)  Tliough  he  has  only  the  disposition  by  consent  of 

the  owners,  &c. 

And  by  the  st.  21  Jac.  19.  the  commissioners  may  sell  all  goods, 
whereof  the  bankrupt  shall  be  reputed  owber,  and  with  the  consent 
of  the  true  owner,  take  upon  him  the  sale  and  disposition,  though  for- 
merly conveyed  by  the  bankrupt  to  such  true  owner  for  valuable  con- 
sideration, (z) 

And 

'      ' '  ' '  .1.1  .  » 

(y)  Legacy  falling  to  a  baoknipt  before  allowance  of  his  certificate,  by  the  testator*! 
death,  pending  an  unfounded  petition  to  stay  it,  goes  to  his  <«ffigriees^  unless  the  pe- 
tkion  waspresented  with  that  objection.    19  Ves.  908. 

(x\  1.  The  enacting  part  of  sect.  11.  stat.  21.  Jac.  1.  c.  19.  is  not  restrained  by 
the  preamble,  but  extends  to  goods  of  a  third  person,  which  he  permits  a  trader, 
who  afterwards  becomes  bankrupt,  to  be  in  possession  of,  and  to  sell  as  bis 
own.  Cowp.  332.  — s.  Though  formerly  this  was  vesala  quesiio.  1  P.  Wms. 
318.  1  P.  Wms.  314.  1  Atk.  158.  1  Ves.  239.  1  Atk.  165.  —3.  But 
such  goods  only  pass  as  the  bankrupt  had  in  his  possession  at  the  time  of  hit 
bankruptcy.  IS  East,  81.  —  4.  And  tbe  possession  roust  be  with  tlie  owner's  consent; 
not  advene.  1  Ves.  243.  —  5.  Nor  is  a  naked  possession,  with  neither  the  reality  nor 
semblance  of  a  power  of  disposition,  sufficient*    1  Ves.  243.  —  6.  Utensils  of  trade  let 

<a  to 
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Aad  all  hncKs  gooib^  &c.  esMdded  dfter  Ktk  bdOMkifaig  a  bMkmpc, 
on  pretence  of  hb  being  aecompttfnt,  or  indebted  to  the  Kii^,  if  uftm 
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to  WL  tracler  at  a  yearly  rent,  pass  to  his  assignees,  unl^  there  be  a  usage  of  trade  fot 
sucb  articles  to  be  let  out  to  traders.  9  Bast,  215.  Vide  1  B..&  P.  8d.  Cooke^;  555. 
—7.  A  person  who  kept  a  cofiee-house  gave  a  warrant  of  attorney  to  her  creditor  ibr 
SCO  L  under  which  he  entered  up  judgment,*  and  took  her  goods  in  ezecudou.  Th^ 
were  valued  by  the  sheriff'at  55t  L  13s,  6(L  and  a  bill  of  lule  made  out  at  Aat  price 
to  J.  S.  the  plaintiffs  brother,  in  trust  for  him.  Afterwards,  by  articles  of  agreement 
between  J.  S.,  the  plaintiff  and  the  bankrupt,  the  plaintiff  let  the  goods  of  the  baakrupt, 
at  a  yearly  rental  for  four  years :  the  bankrupt  continued  in  possesion  beyond  four 
years,  and  until  thev  were  seized  under  the  commission ;  they  pass.  1  B.  &  P.  82.  «— 
8.  But  the  statute  does  not  affect  the  freeholc^  or  any  article  annexed  thereto.  9  East, 
S15.  1  Atk.  168.  ^  1  Ves.358.  7  T.  R.  S28.  II  Yes,  407.— 9.  A  condition  annexed 
to  the  sale  of  standina  timber,  that  on  the  vendee  becoming  bankrupt  before  payment 
of  the  price,  the  vendor  might  retake  the  same,  is  void,  if  the  bankrupt,  when  be  be» 
comes  such,  had  the  sale,  order  or  disposition  thereof.  2  Taunt.  176. — 10.  Possession 
niust  accompany  an  absolute  sale  of  personalty.  S  T.  R.  587.  2  T.  R.  594. 
1  Atk.  163.  1  Ves.  J48.  1  Ves.  352.  1  B.  &  P.  85.  Cooke,  353.  1  B.  &  P.  82.  — 
11.  Where  bv  the  terms  (which  were  notorious  in  the  ndghbourho6d)  of  a  bonaJUe 
■ale,  the  vendor  was  to  remain  in  possession  for  three  months,  held  that  the  property 
did  not  pass  under  hu  bankruptcy  before  the  time  expired.  1  M.  &  S.  555.-—  12.  A 
trader  had  committed  an  act  of  rankruptcy ;  goods  were  afterwards  sent  by  a  vendor 
to  a  particular  km  as  onlered,  whence  tbey  were  forwarded  to  a  packer's,  pursuant  to 
a  general  order  of  the  trader  to  send  all  goods  directed  to  him  tnere;  the  packer,  iff> 
norant  of  the  act  of  bankruptcy,  booked  them  to  his  account,  and  opened  them  to 
fltfcertain  what  they  were.  The  assignees  are  entiUed.  3  B.  &  P.  469.  — 19.  In  the 
case  of  a  bulky  commodity,  a  symbolical  delivery,  as  delivering  the  key  of  the  ware* 
house  contaimng  it,  is  su££:ient.  l  Atk.  1 70.  7  T.  R.  67.  — 14.  And  the  same  holds 
wliere^  from  necessity,  a  symbolical  delivery  has  been  made;  as,  where  a  sh^  at  sea 
has  been  mortgaged,  and  the  grand  bill  of  sale  delivered  to  the  mortgagee.  But  it 
•eemi,  that  if  there  are  any  documents  relative  to  the  proper^  in  the  vendor's  po»- 
■esdoB,  with  knowledge  of  the  vendee,  by  which  he  might  be  enabled  to  impose 
himself  upon  third  pertons  as  owner,  these  must  be  deUverra  to  the  vendee.  2  T.  R. 
462. — 15.  A  custom  in  the  trade  for  the  purchaser  to  leave  tiie  article  in  the  seller's 
warehouse,  undistin^shed  by  mark  of  separation  from  articles  of  the  same  kind,  will 
not  prevent  its  passws.  3  Taunt.  487.  —  16.  The  proper^  in  goods  sent  by  whole- 
sale dealers  to  a  shop-keeper  upon  sale  or  return,  passes.  Livesay  v.  Hood,  2  Camp. 
85.  —  17.  Stat.  21  iac.  1.  c.  19.  not  applicable  to  bills  at  a  banker's.  1  Rose,  252.-— 
18,  Nor  to  goods  left  in  trust  to  sell.  1  P.  Wms.  514.<^  19.  A,  a  trader  and  officer 
ID  the  East  India  Compauv's  service,  assigned  his  privilege  of  sMppine  from  India  to 
England  to  B.  for  a  valuable  consideration;  and  in  order  to  evade  tne  bye-laws  of  the 
companv.  prohibiting  such  asngnment,  the  goods  were  shipped,  entered,  warehoused, 
and  sold  by  the  Company  in  A's  name,  and  the  proceeds  carried  to  his  account;  but 
before  A  received  those  proceeds  from  the  Company,  he  became  bankrupt.  The  as- 
«%nees  are  entitled  to  them.  7  T.  R.  228.  —  20.  When  a  testator  directed,  that  in 
case  his  son  should  carry  on  the  testator's  trade  for  the  benefit  of  himself  and  his 
mother,  his  lease  and  furniture  should  not  be  sold,  but  that  the  trustees  should  permit 
the  widow  and  children  to  reside  therein,  and  have  the  use  of  it;  and  the  widow  and 
aoa  carried  on  the  trade,  and  became  bankrupt.  Held,  thltt  the  furniture,  Stc  was 
not  in  the  order  and  disposition  of  the  bankrupts.  2  Rose,  591.  — 21.  Shares  held  by 
A.  aft  trustee  for  B.  who  appoints  him  retiduary  legatee,  not  withm  the  statute.  1  Sch. 
&  Lef.  528. —  22.  If,  previous  to  marriage,  the  wile's  stock  in  trade,  ftuniture,  or  other 
property,  be  assianed  to  a  trustee  for  her  separate  use,  and  to  enable  her  to  carry  on 
her  separate  trade,  neither  the  property  assigned  (though  not  scheduled)  nor  its  pro- 
duce, will  pass  under  the  husband's  bankruptcy,  unless,  1.  the  assignment  was  colour* 
able;  2.  or  the  husband  had  the  order  and  disposition  of  the  goods,  with  the  consent^ 
ezpreas  or  implied,  of  the  real  owner,  the  trustee.  5  T.  R.  618.  Ibid,  620,  n. — 28.  A 
widow  with  children,  before  her  second  marriage^  oonv^ed  her  household  fbmiture  to 
a  tnwtee  in  trust,  to  suffer  A.,  her  second  husband,  to  have  the  enjoyment  of  them, 
upon  condition  that  he  should  pay  800/.  by  yearly  instalments  of  100  A  a-year,  for 
the  use  of  them.  Part  of  the  instalments  only  were  paid ;  A.  became  bankrupt ;  the 
n^t  before  the  act  of  bankrupu^the  trustee  took  possession.  The  goods  pass  to  the 
8  T.  R.  82.  <—  24.  Where  a  chose  in  action  is  assigned^  all  the  cases 
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exammadpn  by  the  eommissioners  on  oath  it  be  foundi  such  debt  be  due 
to  such  acoomptant,  or  debtor  on  a  contract  not  originallj  made  be- 
tween 


agree  that  the  securitj,  if  any,  must  be  delivered  over  to  the  assignee. — 2S,  Operation 
oTstal.  21  Jac.  I.e.  19.  s.  10, 11.  prevented  in  the  case  of  debts  (which  are  within  the 
statute*  6  Ves.  128.'  9  Ves.  407.  11  Ves.  7.  14  Ves.  196)  by  assignment,  delivetjr 
of  the  security,  if  any,  and  notice  to  debtor.  9  Ves.  410.  —  96.  Hence,  if  a  bond  is 
assigned,  it  must  not  only  be  delivered  to  the  assignee,  but  notice  should  be  given  to 
the  debtor  of  the  assi^ment.  1  Ves.  348.  1  Atk.  171.-- S7.  But  in  the  case  of 
book  debts*  it  is  sufficient  to  give  notice  only,  as  there  is  nothing  that  can  be  de- 
livered. 1  Ves.  948.  1  Atk.  171. —  88.  Under  a  fi^/a.  against  a  trader,  the 
sheriff  (of  Cumberland)  makes  out  a  warrant,  directed  to  the  trader^s^  shopman, 
and  another  person,  by  whom  the  business  is  conducted  in  the  usual  way,  but 
without  the  interference  of  the  trader,  who,  upon  the  following  day,  commits  an 
act  of  bankruptcy.  This  is  a  continuation  of  the  possesuon  of  the  master,  and  the 
goods  pass  in  his  asognees.  Jackson  v.  Irvin,  2  Camp.  48. — 29.  The  printer  and 
publisher  of  a  newspaper  assigned  his  interest  therein  to  a  creditor  as  a  security,  but 
continued  to  print  and  publish  as  before,  and  no  affidavit  of  the  change  of  interest 
was  delivered  to  the  commisuoners  of  stamps.  The  printer  became  bankrupt  The 
ri^t  to  th6  paper  passed.  2  N.  R.  67. — 30.  If  one  of  two  partners  has  possession  of 
partnership' property,  and  the  one  out  of  possession  transfers  his  share,  tne  purchaser 
must  DOti^  the  trailer  to  the  other  partner,  otherwise  the  share  transferred  will,  on 
the  bankruptcy  of  the  vendor,  pass  under  the  stat.  21  Jac.  1.  c  19,  as  being  in  the 
bankrupt's  visible  ownership  with  the  owner's  consent.  4  M*  &  S.  247. — 31.  Where 
one  partner  mortgages  to  another,  or  to  a  trustee  for  him,' all  his  share  of  the  partnerships 
the  deed  of  copartnership  must  be  delivered  up,  and  notice  given  to  the  book  debtors. 
1  Ves.  348.  1  Atk.  171. — 32.  So,  where  one  partner,  upon  retiring,  leases  the  stocky 
notice  is  necessary.  9  East,  215. — 33.  For  the  stat.  21  Jac.  i.e.  19.  is  applicable  to 
property  left  by  retiring  with  ostensible  partner.  2  V.&B.  1 73.  —34.  Quspre,  wnether  the 
^Af.  SI  Jac  1.  is  applicable  to  property  left  by  dormant  inpossession  of  ostensible  part- 
ner. 2  Rose,  252. 256.  1  Buck,48.  See  6  Ves.  747.  — 55.  The  share  of  a  secret  partner 
in  the  joint  stock  in  trade,  being  in  the  possession  of  an  apparent  partner,  and  tne  sole 
ostensible  trader,  is  not  liable  to  the  bankruptcv  of  the  latter,  as  bein^  within  the 
meaning  or  mischief  of  the  21  Jac.  l.  c.  19.  tne  bankrupt  havine  such  an  interest  and 
qualified  property  in  the  secret  partner's  share,  as  to  cfestroy  the  essential  requisitea 
of  a  true  and  independent  ownership  on  the  one  hand,  and  of  a  fhmdulent  and 
reputed  ownership  on  the  other,  l  Price,  119.  —  36.  Goods  bought  by  a  bank* 
rupt  and  two  others,  and  left  in  the^  temporary  custody  of  the  bankrupt  until  an 
opportunity  offisred  for  the  sale  of  them,  is  not  a  possession  within  the  statute; 
there  is  an  undivided  property  of  which  they  are  tenants  in  common ;  there 
must  be  a  possestion  of  Uie  goods  in  one  or  other  of  them,  and  the  possession  of 
one  is  the  possession  of  all.  1  Atk.  185. — 37.  Where  a  trader  assigned  a  ship 
and  the  policy  of  insurance  upon  it,  and  covenanted  to  keep  up  the  insurance 
for  thq  benefit  of  the  assignee,  and  left  the  policy  in  the  hands  of  the  broker,  who 
was  a  creditor  of  the  trader,  as  a  pledge  for  his  debt;  upon  the  trader's  becoming 
a  bankrupt,  the  assignees  paid  the  broker's  debt,  and  obtained  possession  of  the  policy. 
Hdd,  that  the  assignees  were  not  entiUed  to  the  policy,  as  the  leaving  was  not  a  pos- 
session within  the  statute.  1  Bro.  125.  2  T.  Rep.  491.  —38.  The  right  upon  a  policy, 
in  owner's  name,  made  upon  property  left  within  the  statute,  does  not  pass.  1  Buck,  149. 

39.  Quaere,  whether  shares  of  a  ship,  not  at  sea,  are  within  the  statute.    I  Ves. 

jun.  163. 40.  In  the  case  of  ships  at  sea  and  their  cargoes,  of  which  an  absolute 

delivery  of  possession  cannot  be  maue,  it  will  be  sufficient  if  the  proper  documents  and 
muniments  are  delivered,  that  the  purchaser  may  be  enabled  to  reduce  the  property 
into  possession  upon  the  arrival  of  the  ship  in  port  1  Atk.  160.. —  41.  Where  a  ship 
at  sea  is  sold,  it  seems  to  be  the  vendee's  duty  to  write  by  the  earliest  opportunity,  to 
the  captain,  who  will  thereupon  be  accounted  his  agent,  and  thus  he  will  have  pos- 
sessednimself  of  the  propertv.  If  he  lets  an  opportunity  pass  by  without  wriung, 
and  in  the  meantime  the  vendor  becomes  bankrupt,  the  ship  will  be  considered  as  pro- 
perty in  his  possession,  as  visible  owner  with  the  owner's  consent,  and  pass  accordingly 
under  the  21  Jac.  1.  c  19.  4  M.  &  S.  248. —  42.  A  bill  of  sale  of  a  snip  at  sea  is  exe- 
cuted, a  policy  on  the  ship  and  cargo  is  placed  in  the  vendee's  hands,  and  the  bills  of 
lading  making  the  cam  deliverable  to  the  vendor  or  assigns,  are,  upon  the  ship's  airival^ 
indorsed  to  the  vencuse;  who  is  made  acquainted  therewith.  The  vendor  directs  the 
captun  to  proceed  to  a  forei^  port,  dispose  of  the  cargo,  and  remit 'the  proceeds  to 
the  vendee,  without  acquainting  mm  tiiat  the  ship  and  caipi  were  sold.    The  eapui» 
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tsreen  bim  and  the  bankrupt,  but  made  wlth>  or  in  trust  for  some 
other  person. 

So,  goods  taken  in  execution  after  an  act  of  bankruptcy,  though  the 
writ  .bears /«/^  before.     Semb.  1  Lev.  173. 

So  a  judgment  obtained  by  a  creditor  after  an  act  of  bankruptcy  shall 
be  avoided. 

So,  by  the  st.  21  Jac.  19.  if  the  bankrupt  had  granted,  or  pledged 
bis  goods,  &c..  for  payment  of  n)oney,  the  commissioners  may  pay  or 
tender  the  money,  and  then  sell  the  goods. 

Yet,,  if  the  goods  of  a  bankrupt  arc  seized  in  execution  afl;er  £he 
binkniptcy,  and  sold  by  the  sheriff^  the  commissioners  cannot  assign 
the  money  raised  by  the  s^le,  but  they  must  assign  the  goods  themsleves. 
R.  3  Lev.  192. 

So,  if  goods  are  taken  in  execution  by  the  sheriff  at  the  suit  of  the 
bankrupt,  they  cannot  be  assigned  till  they  come  to  the  hands  of  the 
bankrupt.     R.  Jon.  215.     Cro.  Car.  166.  176. 

Nor  damages,  which  the  bankrupt  may  recover  for  trespass^  of 
slander,  before  they  are  ascertained  by  judgment.    Jon.  215* 

« 

(D 18.)  What  not     Lands,  &c.  sold  bond  Jide  before  thei 

bankruptcy. 

Bat  by  the  St.  13  Ei.  7-  the  commissioners  cannot  sell  lands,  &c^ 
assured  by  the  bankrupt  before  he  became  bankrupt,  so  as  such  assu- 
nmce  be  made  bona  fide^  and  the  party  to  whose  use  made,  be  not 
privy  or  consenting  to  the  purpose  of  the  bankrupt,  to  ^deceive  his 
creditors,  at  or  before  such  assurance* 

Nor  lands,  which  the  bankrupt  had  sold  by  deed  indented,  though 
the  inrolment  was  after  the  bankruptcy.    Jon.  203t  {d) 

aib,  having  written  to  the  vendee,  informing  him  that  he  should  remit  according  to 
the  rendor's  order.  The  vendee  whilst  the  ship  was  in  England,  neither  takes  posses* 
noo  nor  notifies  the  sale  to  the  captain,  ^he  captain  afterwards  writes  to  the  vendee 
informing  biro  that  he  finds  what  he  did  not  know  before,  that  the  ship  and  cargo 
luve  been  sold  to  him.  He  writes  a  second  time.  But  the  vendee  gives  him  no 
answer  and  dpes.no  act  notifying  his  assent  to  the  transfer.  In  this  state  of  things 
the  Tendor  becomes  bankrupt.  Held,  that  the  ship  and  cargo  passed  to  his  assignees, 
under  stat.  21  Jac.  1.  c.  19.  as  property  in  his  order  and  disposition.  4  M.  &  S.  240. 
^43.  Upon  transfer  of  a  cargo  at  sea,  without  delivery  of  charter-party  or  bill  of 
ladling,  from  non-existence  or  inability,  assignee  must  take  possession  upon  arrivaK 
S  Eden,  231.  —  44.  Goods  at  sea,  assigned  by  a  bankrupt  before  his  bankruptcy  (by 
u  instrument  of  assignment,  the  bills  of  lading  not  having  arrived,  with  delivery  of  a 
policy  thereon  and  the  letter  from  the  consignor),  as  a  security  for  money  advanced  at 
the  time,  and  another  sum  then  due,  (and  which  former  sum  was  advanced  on  the 
itreogth  of  such  security)  do  not  pass  under  the  commission  unless  subject  to  the 
charge.  2  T.  R.  465.  -^  45.  Equitable  interest  on  stock  passes  by  agreement. 
S  V.&  B.  79. — 46.  If  a  bankrupt,  s{ter  he  has  obtained  his  certificate,  and  who  trades 
^io  for  himself,  is  left  for  several  years  in  possession  of  his  house,  household  goods 
^  furniture,  in  order  to  assist  in  settling  the  affairs  of  the  bankrupt's  estate,  the 
t^agnees  repeatedly  stating  the  goods,  &c.  in  their  accounts  with  the  creditors,  as  part 
of  Uie  estate,  such  possession  does  not  fall  within  21  Jac.  I.e.  19.  s.  1 1.  so  as  to  vest 
•the  goods  in  assignees  under  a  new  commission.  Dougl.  317.  —  47.  Evidence  of  re- 
put«l  ownership  in  the  banknipt,  may  be  rebutted  by  evidence  of  a  confrary  reputa- 
tion of  ownership  in  the  true  proprietor.    Holt,  327. 

{i)  1.  If  a  trader  mortgage  copyhold  lands,  but  the  surrender  is  neglected  to  be  pre- 
lented  within  the  time  limited  by  the  custom,  and  tlie  trader  become  bankrupt  and  die  ; 
the  court  of  chancerv  will  not  permit  the  assignees  to  take  advantage  of  the  defect; 
2  VeriL  565.  — 2.  Unindorsed  securities  delivered  before,  may  be  indorsed  after  bank* 
niptcy.  13  Ves.  206.  £sp.  40.  Peake,  50.  1  Camp.  492.  — '3.  And  the  assig* 
Bees  receiving  the  amount,  wMl  bold  at  trustees  fo)r  the  party,    l  Atk.  124« 
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So  by  the  st.  21  Jac.  19.  no  purchaser  for  aralnable  considet- 
ation  shall  be  impeacded^  unless  the  commission  to  prove  him  a  bank- 
rupt be  sued  in  five  years  after  he  shall  become  a  bankrupt. 

So,  if  the  bankrupt  be  afterwards  outlawed^  and  A.  gives  money  for 
a  lease  of  his  land  from  the  king,  before  the  commission  sued^  he  will 
be  a  purchaser  bona  fide  for  so  much.    R.  1  SaL  109. 

(D  19.)  Or  which  he  had  as  trustee. 

Nor  lands  which  the  bankrupt  has  as  trustee  only  for  payment  of  the 
debts  of  another.  R.  in  Chanc.  Trin.  2  Geo.  inter  Clopham  &  Gal- 
lant. 

(D  20.)  Or 

{e)  1.  Property  which  the  bankrupt  holds  as  trustee  merely,  does  not  pass.  3B. 
&  P.  40.  —  2.  Nor  what  with  the  owner's  consent  for  a  specific  purpose.  3  T.  R.  316* 
— *  3.  And  the  criterion  of  the  last  is  to  consider  whether  an  apph'cation  to  any  other 
purpose  would  be  a  breach  of  contract.  5  T.  R.  2S7.  2  H.  B.  501.  —  4.  Property  in 
a  trustee's  possession,  belonging  to  ee&lm  que  truti,  aad  distinguishable,  does  not  pass. 
Thus,  leases  and  personal  estate,  wherewith  to  discharge  cestui  que  trust's  debts. 
iP.Wms.  3 14.  Tide  Cooke.  Do.  —  5.  So  stock  purchased  by  an  agent  for  his  principal 
and  so  entered  in  his  books,  thoueh  taken  in  his  own  name,  does  not  pass.  3  P. 
Wms.  186.  —  6.  On  the  other  hand,  property  held  by  the  bankrupt's  trustee  is  assign- 
able ;  thus  a  bond.  Palm.  505.  —  '7.  Bills  or  notes  lodged  with  an  agent  or  banker, 
to  be  specifically  applied,  do  not  pass  upon  his  bankruptcy.  1  Atk.  232.  Amb.  297. 
S  Ves.  586.    2  Ves.  674,    3  P.  Wms.  1 85.     2  Blk.  1 154.    5  T.  R.  215.    2  H.  B.  501. 

1  East,  544.  *5Ve8.  169.  Cooke,  384.  2  Mad.  192.  —  8.  To  make  a  specrRc  ap^ 
propriation  of  bills,  there  roust  be  either  a  deposit  of  a  bill  for  a  bill,  or  or  seversl  at 
once  as  one  entire  transaction,  to  answer  some  particular  purpose.  6  T.  R.  494.  — 
9.  Endorsed  bills  deposited  with  banker,  though  he  might  negotiate  them,  yet  re- 
maining upon  his  bankruptcy,  belong  to  the  remittor.  1  Rose,  232.  —  10.  So  do  bill» 
remitted  with  power  to  discount  if  not  discounted.  1  Rose,  232.  19  Ves.  60.  — 
11.  Short  bills  in  banker's  hands,  unless  from  course  of  dealing  treated  as  cash  (the 
proof  of  whidi  lies  upon  banker)  belong  upon  bankruptcy  to  the  remittor ;  subject, 
iiowever,  to  the  banker's  lien,  and  his  estate  to  be  indemnified  against  outstanding. ac- 
ceptances.  17  Ves.  431.  1  Rose,  153.  243.  2%4.  232.280.  2  Rose,  1*62. —  12.  Proceeds 
of  short  bills  held  as  agent,  due*  before,  but  received  after  the  bankruptcy,  returned. 
18  Ves.  229. —  13.  Distinction  between  discount  and  deposit,  depends,  not  upon 
fact  of  indorsement,  but  intention  to  transfer.  19  Ves.  229.  —  14.  On  the  bankruptcj 
of  a  customer,  short  bills  paid  by  him  into  a  banker's  in  the  country,  who,  according 
to  custom,  therenpon  credited  nim  with  the  amount  as  cash,  charging  interest,  pass 
under  the  commission,  subject  to  the  banker's  lien.  9  East,  12.  -^  15.  Bills  discounted 
by  bankers,  who  credit  the  customer  for  the  amount,  after  deducting  the  discount, 
pass  to  their  assignees,  although  the  balance  of  accounts  was  in  favour  of  the  custo- 
mer. 3  Campb.  302.  —  16.  A.  requested  permission  to  place  in  B.'s  hands  billa 
payable  at  six,  nine,  and  fourteen  months.  Sec.  and  to  be  allowed  to  draw  ont  the 
amount  by  drafts  at  three  months.  ]B.  wrote  back,  that  he  had  discounted  the  bills^ 
and  that  A.  might  draw  out  by  bilb  at  three  months,  the  amount  of  the  bills,  dkcount, 
and  commission,  &c.  being  deducted.  B.  accepted  bills  to  that  amount  pa^Ie  at 
three  months,  but  before  they  had  fell  due  he  became  bankrupt,  having  in  his  faandt 
the  bills  deposited  by  A.  A.  is  entitled  to  the  bills.  1  East,  544.  —  17.  Whether  a 
bill-holder,  upon  the  bankruptcy  of  the  drawer  and  acceptor,  may  require  the  appli- 
cation of  property  lodged  by  the  former  with  the  latter  to  eoverlhe  acceptance,  see 

2  Rose,  182.  Ibid.  1  Buck,  191.  —  18.  Lien  of  principal  upon  bills  remitted  to 
agent  in  return  for  other  bills  sent  by  agent  to  purchase  coin  for  principal  under  a  re« 
nittance.  5  Ves.  169.  —  19.  Property  consigned  to  a  partner  for  sale,  though  under 
a  del  credere  commission,  does  not,  if  distinguishable,  pass  upon   his  bankrupt^. 

2  Vern.  638.     Cowp.  2,53.     3  P.  Wms.  185.     2  Atk.  621.     5T.  ft.  226.     2  H.B.  501. 

3  M.  &  S.  575.  —  20.  When  it  is  said  that  mone^  has  no  ear-mark,  the  dictum  mtist  be 
understood  as  applied  to  an  undivided  and  undistingmshable  mass  of  ciurent  money. 
But  mone)  in  a  bag,  or  otherwise  ke|)t  apart  from  other  money,  guineas  or  other 
coin  marked  for  the  purpose  of  being  distinguished,  are  so  far  ear^narked  that  they 
do  not  pass.  3  M.&  S.  575.  -*-  21.  So  the  proceeds  of  die  goodsyUvhetber  bilk  or  no- 
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nef,  if  clistlngQishab}^  belong  to  the  principal.  5  T.  R.  226.  2  H.  B.  501.  Willes, 
400.  1  Atk.  25S.  —  22.  As  likewise  do  goods  purchased  with  the  proceeds.  I  S^. 
!6a  —  ^5*  And  sinoe^  where  an  agent  eKchaiiges,  without  autbori^,  the  property  of 
his  principal,  the  property  given  in  exchange  will  belong  to  his  principal ;  if  the 
Mfpa  beoomes  a  bankrapt,  and  the  newly  acquired  property  can  be  distinguished  from 
the  mass  of  his  other  property,  it  yrill  not  pass  under  his  commission.    5  M.  &  S.  569. 

—  94.  There  is  an  agreement  between  A.  and  3*  -  1st.  That  A.  shall,  from  time  to 
time,  purchase  of  B.  all  the  light  ^old  coin  which  he  should  send,  at  so  much  per 
guinea;  and  that  A.  shall  accept  bills  for  the  money  due  upon  such  sales,  payable  kt 
tvo  months' date :  2nd.  And  also,  that  A.  shall,  from  time  to  time,  accept  bills 
drawn  by  B.  for  his  own  convenience,  and  value  is  to  be  remitted,  together  with  th^ 
li^  gold,  to  answer  them.  This  agreement  is  acted  under  for  some  time,  when  A., 
bang  under  acceptances  for  ^  exceeding  his  remittances,  becomes  bankrupt,  a  com- 
loiision  issues  against  him,^and  B.,  ignorant  of  the  facts,  afterwards  remits  fight  gold 
and  bills,  for  v^e  purpose  of  meeting  those  acceptances  when  they  should  become ' 
due,  which  are  receiveu  by  tlie  assignees.  Held,  that  the  remittances  were  made  for 
a  perticuLir  purpose,  and  that  B.,  on  discharging  A-'s  acceptances,  might  recover 
tbeiB  back.  5  T.  R.  215.  2  H.  B.  501.  —  35.  Ifa  factor  has  sold  the  goods  of  hif 
pnndjNd,  and  tliey  are  not  paid  for  at  the  time  of  the  factor's  bankruptcy,  the  prin- 
cipal IS  entitled  to  pajrment  of  the  money.  But  the  principal  must  give  notice  to  the 
purchaser,  before  actual  payment,  not  to  pay  the  factor ;  and  if  he  should,  notwith- 
standing, pay  the  factor,  ne  will  be  liable  to  repay  it  to  the  principal.  Bull.  N.P.  42. 
2  Stra.  1182.  7  T.  R.  359.  — 26.  And  if  after  the  bankruptcy  payment  is  made  to 
theaKJgnees  of  the  bankrupt,  the  principal  is  entitled  to  recover  the  amount  from 
tiiem.  miles,  4oa  Co.  Bt.  Laws,  379.  —  27.  The  statutes  of  bankrupt  do  not  ex- 
tand  to  effects  which  the  bankrupt  may  have  in  aiUer  droit.    5  Burr.  136%.    1  Blk.  400« 

—  28.  Whatever  property,  therefore,  the  bankrupt  may  possess  as  executor  or  trustee^ 
idietfaer  in  effects  or  money,  which  can  be  distingulshedffrom  his  own,  is  not  affected 
by  the  comnijssioners*  assignment.  2  P.  Wms.318,  1  T.  R.  370.*  3  Burr.  1368.  -<^ 
29.  Nor  is  pl^e  belonging  to  the  testator's  estate  left  in  ^he  bankrupt's  possession. 
I  Atk.  158. —  30.  And  where  the  assignees  of  a  bankrupt  have  possessed  themselves 
of  eiects  which  belong  to  the  bankrupt  as  executor  only,  the  court,  upon  an  applica- 
lioQ  of  thiie  testator's  creditors,  will  appoint  a  receiver  for  receiving  and  securing  the 
testator's  effects.  1  Atk.  101.  Co.  Bt.  Laws,  137.  —  31.  And  if  the  assignees  of  the 
.bsakrupt  have  possessed  themselves  of  any  part  of  the  testator's  property  which  can 
be  s^ecificaiiy  ascertaiued,  they  will  be  compelled  to  account  for  and  deliver  it  up. 
^t  if  the  bankrupt  is  beneficially  entitled  to  any  part  of  the  testator's  property,  hit 
interest  passes  to  his  assignees,  and  the  lord  chancellor,  if  necessary,  will  let  the  as- 
signees si|e  in  the  bankrupt's  name,  as  executor,  to  get  in  the  efibcts.  1  Atk.  lOX. 
Co.  Bt  Laws,  137.  Ami).  74.  4  Yes.  40.  —  32.  Where  a  trader  is  made  executor 
and  residuary  (^tee,  and  before  his  bankruptcy  collects  in  sufficient  assets  to  pay  the 
demand  l^pcies,  and  tlie  residuum  consbts  of  debts  and  moitgazes;  Lord  Hardwicke 
•aid,  that  in  such  a  case,  though  they  could  not  in  law  vest  in  the  assignees,  j^ecause 
the  bankrupt  toQk.theqi  in  auter  dntii,  as  executor,  the  equitable  interest  would  be 
^eirs,  and  he  would  not  scruple  to  let  the  assignees  sue  in  the  bankrupt's  name,  as 
executpr,.to  get  in. this  debts.  .  Amb.  74.  i  A^.  213.  S.  C.  —  53,  Where  an  exe- 
cutrix marries  a  trader  who  afterwards  becomes  a  bankrupt,  the  commissioners  can- 
not as^en  a  bond  debt  due  to. her  as  executrix,  ll  Mod.  138.  —  34.  Possession  by 
the  bankrupt  of  goods,  which  come  to  his  wife  as  administratrix,  where  some  of  the 
next  of  kin  are  infants,  will  not  vest  the  property  in  the  assignees.  3  £sp.  88.  — - 
35.  Those  rights  only  pass  to  the  assignees,  in  which  the  bankrupt  is  beneficially  in- 
terested ;  not,  therefore,  those  which  he  has  as  trustee.  Hence,  the  assignor  of  a  chose 
in  action,  who  afterwards  becomes  bankrupt,maystill  sue  the  debtorin  his  own  name,  an4 
reply  the  assignment  to  a  plea  of  his  bankrupt^.  1  T.  R.  619.  —  36.  The  name  of  the 
person  appearing  as  the  owner  in  the  registry  of  a  ship,  is  conclusive  evidence  of  his  title  ; 
moreparticular^against  anv  trust  arising,  not  by  operation  of  law,but  by  the  direct  act  of 
the  parries,  as  it  would  de&at  the  object  and  policy  of  the  registry  acts,  if  equitable 
interests  were  not  excluded.  1  Rose,  177.  —  37.  V.,  a  customer  of  the  banking- 
house  of  D.,  and  Co.  transfers  to  N.,  a  partner  in  the  firm,  a  sum  of  ^tock  by  way  of 
security  for  money  borrowed  of  thero,  and  gives  notes  for  the  amount,  payable  on  the 
stock  being  re-transferred  to  him.  He  pays  off  these  notes,  and  afterwards  borrows  a 
further  sun^  on  the  joint  note  of  himself  and  his  son,  without  calling  for  a  re-transfer. 
The  stock  so  transfeh-ed  having  been  blended  with  other  stock,  of  which  N.  was  in  like 
manner  possessed,  by  wav  of  security  for  other  customers,  is  sold  by  the  partnership, 
nnd  the  produce  applied  to  the  use  of  the  partnership,  except  a  small  balance  still 
remaining  in  the  name  of  NiD*  (another  ot  the  partnen,)  afterwards  dies,, and  the 
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(D  20.)  Or  upon  which  an  execution  was  executed.  (/) 

Nor  by  the  st.  21  Jac.  19.  lands  or  goods,  &c.  whereof  an  extent  or 
execution  is  served  and  executed  before  he  became  bankrupt. 

So,  if  a  statute  be  extended  upon  the  land^  though  the  liberate  was 
not  sued  before  his  bankruptcy.     R.  Cro.  Car.  149.    Jon.  208. 

Nor  goods  takeu  in  execution  for  the  bankrupt  before  the  return  of 
the  writ.     R.  Cro.  Car.  166.  176.    Jon.  215. 

So,  if  an  execution  be  made  after  an  act  of  bankruptcy,  and  before 
notice  of  it,  upon  a  writ  tested  before  the  bankruptcy,  trover  does  not 
lie  by  the  assignees  against  the  officer.     R.  1  Lev.  173.    ,1  Sid.  271. 

Yet  goods  not  Waen  in  execution  may  be  sold,  though  the  writ  of 
execution  was  delivered  to  the  sheriff  before  his  bankruptcy.  R.  3  Lev. 
iO. 192. 

(D  21.)  Or  which  were  settled  upon  the  marriage  of  a 

SOI),  &c. 

,  Sa  by  the  st.  1  Jac.  15.  the  commissioners  cannot  sell  lands,  Sec.  or 
goods,  ice  purchased  or  conveyed  by  the  bankrupt  upon  the  marriage 
of  any  of  his  children,  both  parties  being  of  years  of  consent. 

So,  if  a  lessee  for  years  has  a  covenant  for  renewal,  the  assignee  shall 
have  no  benefit  of  it.     2  Ver.  97. 

So,  if  land  be  settled  in  trust  for  the  wife  of  B.  by  the  ancestor  of 
such  wife,  and  B.  becomes  a  bankrupt,  the  assignee  snail  have  no  be- 
nefit of  such  trust,  during  the  joint  lives  of  B.  and  his  wife.  R.  2  Ver. 
96. 

So,  if  the  father  of  B.  covenant  upon  his  marriage  to  pay  15/.  per 
ann.  to  B.  during  the  life  of  the  father,  and  B.  becomes  a  bankrupt. 


partnership  is  carried  on  without  any  alteration  of  firm,  till  the  surviring  partners 
iMSCome  bankrupt  On  the  bill  of  V.  against  the  assignees  of  the  bankrupts,  and 
against  the  representatives  of  D.,  it  was  decided,  that  ne  was  entitled  to  tne  stock 
remaining  in  the  name  of  N.  (the  other  creditors  in  respect  of  stock  transferred,  hav- 
ing been  satisfied  their  demands)  as  being  sufficiently  afipropriated;  to  set  off  against 
the  joint  notes  of  himself  and  his  son,  so  much  of  the  money  required  by  the  part- 
nership, out  of  the  sale  pf  the  remainder  of  the  stock,  as  was  equal  to  the  amount 
t>f  sucn  joint  note :  to  prove  the  residue  as  a  debt  against  the  estate  of  the  bank- 
rupts ;  and  to  receive  from  D.'s  estate  the  amount  of  t£e  deficiency.    3  Mer.  599«.— ' 

38.  Certificates  of  the  East  India  Company  on  payment  into  their  treasury  in  India, 
and  a  navy  bill,  remitted,  indorsed  by  the  testator^  to  his  agent  in  England,  being  at 
the  time  a  creditor,  if  they  did  pass  at  law  by  the  indorsement,  were,  after  the 
death  of  both  parties,  the  agent  having  becohie  bankrupt,  held  not  to  pass  in  equity ; 
the  inference  from  the  absence  of  evidence  of  a  specific  appropriation  being  against 
the  assignees,  who  had  obtained  possession  of  all  the  letters,  &c.     16  Ves.  443.  — 

39.  The  property  in  goods  sent  by  wholesale  dealers  to  a  shopkeeper,  on  sale  or  re^ 
turn,  vests  in  his  assignees.  S  Campb.  83.  —  40.  The  right  to  mdorse  will  not  devolve 
upon  a  bankrupt's  assignees,  if  neither  he  nor  they  would  have  any  right  to  demand 
payment.  Therefore,  if  a  bankrupt  draw  a  bill  piUrable  to  his  own  order,  having  at 
the  time  no  effects  in  the  hands  of  the  drawee ;  or  if,  having  efiects,  he  drew  it  for  a 
sum  exceeding  thdr  amount,  and  the  bill  be  accepted  for  his  accommodation,  his  in- 
dorsement will,  in  the  former  case,  confer  a  good  title  as  to  the  whole  sum  mentioned 
in  the  bill ;  and  in  the  latter  as  to  such  sum  as  is  not  covered  by  the  effects.  3  East, 
317.  13  East,  656.  I  ^amp.  46.  —  41.  Bills  paid  to  a  firm  of  four,  of  whom  three 
were  bankrupts,  and  thdr  notes  taken  as  agreed,  when  solvent,  then  the  fourth  be- 
comes bankrupt;  assignees  cannot  retain.    2  Rose,  376. 

(/*)  Vide  supra. 
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the  assignees  shall  not  have  the  benefit  of  such  agreement.     R.  2  Ver. 

(D  2«.)  Debts  and  goods,  &c.  {g) 

So  bj  the  St  1  Jac.  15*  the  commissioners  cannot  assign  debts  paid 
by  a  debtor  to  the  bankrupt,  truly  and  bona  Jlde^  before  he  understood 
lum  to  have  been  a  bankrupt.     R.  3  Keb.  190. 

Nor  goods  bought  of  a  bankrupt  bona  fide  for  a  valuable  considera- 
tion, before  notice  of  the  bankruptcy.     S^b.  Skin.  149« 

Nor  goods  delivered  by  a  bankrupt  pursuant  to  an  award  confirmed 
in  Chancery  without  fraud  before  notice  that  he  was  a  bankrupt.  Q. 
2  Ver.  230. 

Nor  a  bond,  &c.  assigned  by  the  bankrupt  for  a  just  debt  before  hia 
baakruptcy.     2  Ver.  428. 

So  they  cannot  assign  money  given  by  the  bankrupt  after  an  act  of 
bankruptcy  committed  to  put  his  son  apprentice,  being  the  usual  rate^ 
and  given  several  years  berore  he  appeared  to  be  a  ban&upt.  R.  3  Lev. 
58,9.    Dub.  Skin.  21. 

Not  monqr  recovered  against  a  bankrupt  before  notice.  3  Keb. 
S31, 3. 

Nor  goods  consigned  to  the  bankrupt^  but  not  paid  for,  which  the 
owner  before  delivery,  hearing  that  he  was  a  bankrupt,  and  changing  his 
fonner  consignment,  consigns  to  another.  Cont.  at  Lawj  but  R.  in 
Equity.     2  Ver.  203. 

So  by  the  st.  5.  Geo.  24.  if  mutual  credit  or  debts  appear,  the  torn- 
mittioners,  (or  by  the  st.  5  Geo.  2.  SO.  the  assignees,)  may  state  the  ac- 
count, and  the  balance,  and  no  more,  shall  be  claimed  or  paid  on  either 
side.    Vide  post,  (D  27.) 

(D  '23.)  In  what  manner  the  sale  shall  be. 

By  the  st.  IS  El.  7.  the  commissioners  or  major  part  shall  cause  the 
bankrupt's  lands,  goods,  &c.  to  be  searched,  viewed,  and  appraised  to. 
the  best  value ;  and  by  deed  indented,  and  enrolled  in  one  of  her 
nuyesty's  courts  of  record,  make  sale  of  all  lands,  &c.  and  all  deeds  and 
eridences  touching  only  the  same,  and  of  all  offices,  goods,  chattels,  &c. 
or  otherwise  to  order  the  same  for  satisfaction  and  payment  of  creditors. 

By  the  St.  1  Jac.  15.  the  commissioners  shall  grant  and  assign,  or 
otherwise  dispose  all  debts  due  to  the  bankrupt. 

And  by  the  st.  21  Jac.  19;  by  deed  indented,  and  enrolled  in  six 
months  aiier  making  thereof^  in  some  of  his  majesty's  courts  of  record, 
they  may  orant,  bargain,  sell,  and  convey  any  entailed  lands,  &c. 

All  limds  diq>05ea  by  the  commissioners  may  be  sold  by  deed  indent<ed 
aod  enrolled. 

Though  the  lands  are  entiled ;  and  those  in  remainder  or  reversion, 
ts  weU  as  the  issue  in  tail,  shall  be  barred  without  a  common  recoveiy. 

So  there  may  be  a  sale  of  goods  by  deed  not  enrolled.  R.  2  Co.  26.  a« 
1  Voit  860. 

And  though  there  be  no  view  of  the  lands  by  the  commissioners  be- 
fore the  sale,  it  will  be  good. 

So,  if  there  be  no  view  of  the  goods.     R.  2  Co.  26.  a. 


(g)  VidB  supra. 
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Yet  an  assignment  is  good,  though  the  debt  assigned  is  more  than  ira» 
due.     IL  Ray.  ?• 

But  iin  assignment  of  land  will  be  void,  unless  it  be  by  indenture  en- 
rolled.    R.  1  Vent  360.  (A) 

So  before  enrolment,  a  demise  by  the  assignee  is  void  to  maintain  an 
ejectment^  though  the  deed  be  afterwards  enrolled.    R.  1  Vent.  S6D.  (i) 

But  by  the  st.  13  £1.  7.  the  vendee  of  copvhold  lands  before  entry, 
or  taking  tlie  profits^  shall  agree  with  tlie  lord  of  the  manor  for  his  fine, 
and  on  such  agreement  the  ford,  at  the  next  court  holden  for  the  said 
manor^  on  request,  shall  grant  the  said  customary  lands,  &c.  by  copy  of 
eoart  roll  for  such  estate  and  interest  as  is  sold  to  the  vendee,  reserving 
Ae  antient  rents,  customs,  and  services,  and  shall  admit  (J)  the  vendee 
his  tenant  of  the  same  copyhold. 

Yet  the  copyhold  is  vested  in  the  bargainee  before  his  admittancet 
though  he  cannot  enter  or  take  the  profits.     R.  Cro.  Car.  568. 

And  he  shall  avoid  all  mesne  acts  between  the  sale  and  admittance* 
R.  Cro.  Car.  S69.     Vide  Copyhold,  (N.) 

(D  24.)  Assignee  of  the  bankrupt. —  How  choseti. 

By  the  St  5  Ann.  23.  after  the  25th  April,  n07i  the  commissioner^ 
fliall  give  noticA  in  the  Gazette,  and  appoint  a  time  and  place  for  the 
Creditors  to  meet  to  chuse  an  assignee  of  the  bankrupt's  estate,  and 
diall  assign  such  estate  to  no  other  than  such  as  shall  be  nominated  by 
the  major  part  of  the  creditors  then  present.  So  by  the  st.  5 
Geo.  24f.  (k) 

But 

• 

(h)  Jon.  196.    19  Mod.  3.    Garth.  178. 

(i)  Vide  infra. 

(i)  If  the  vendee  tenders  to  the  lord  a  competent  fine,  which  the  lord  refuses,  and 
will  not  admit  the  vendee,  he  may  enter.    Str.  127.  , 

{k)  ] .  It  is  not  considered  necessary  for  the  assignees  to  be  creditors  of  the  bank* 
nipt ;  and  the  only  qualification  u,  that  they  should  be  of  integrity,  and  sufficient 
ability,  to  be  responsible  for  the  sums  thev  may  receive  from  the  bankrupt's  estate. 
1  Atk.  90.  Ibid.  86.  —  2.  One  creditor,  if  his  debt  be  sufficiently  larse,  may  elect 
himself  assignee  of  the  bankrupt's  estate^  for  the  statute  directs  that  Uie  choice  of 
assignees  shall  be  made  by  the  major  part  in  value  of  the  creditors. — 5.  And  where  the 
assignee  of  a  bankrupt  died,  and  lelt  the  bankrupt  his  sole  representative,  and  the  debt 
bfouR  sufficiently  lai^  the  bankrupt  chose  himself  assignee^of  his  own  estate ;  Lord 
Hardwicke  held  the  choice  to  be  valid.  Green,  260.  —  4.  Where  the  act  of  bank- 
ruptcy consists  in  a  fraudulent  deed  of  assignment,  a  creditor  who  has  signed  the 
dc^,  may  nevertheless  be  assignee.  4  East,  330.  2  Camp.  48. — 5.  A  banker  receiv- 
ing money  under  the  bankruptcy  is  ineligible.  6  Ves.  625. — 6.  As  is  the  bankrupt, 
though  certificated.  Cooi>er,  286.  2  Rose,  221.  —  7.  There  are  no  directions  in  tne 
act  when  the  choice  of  assignees  is  to  be,  but  the  usual  practice  is,  for  the  election  to 
take  place  at  the  second  meeting  under  the  commission.  —  8.  The  commissioners, 
after  declaring  a  party  a  bankrupt,  are  to  appoint  a  time  and  place  for  the  choice  of 
assignees ;  and  for  the  city  of  London  and  all  places  within  the  bflls  of  mortality,  the 
meeting  of  creditors  for  that  purpose  roust  be  at  the  Guildhall.  5  Geo.  8.  c.  30.  s.  26. 
—  9.  Commissioners  may  adjourn  the  choice  of  assignees  from  the  day  appointed, 
though  creditors  present  concur  in  election.  2  Ro^e,  36 1 .  1  Mad.  318. —  10.  Assignees 
to  be  chosen  by  the  majority  in  value  of  the  creditors  (having  proved)  present  for  10^ 
Stat  5  Geo.2.  c.  so.  s.  26. 27. — 1 1 .  The  creditors,  however  few,who  areui  a  condition  to 
vote,  are  the  parties  entitled  to  vote  for  assignees,  i  Rose,  192. — 1 2.  Joint  creditors  only 
are  entitled  to  vote  for  assignees  under  a  joint  commission.  18  Ve&  65.  1  Rose,  76. 
18  Ves.  70.  19  Ves.  224.  i  Rose,32l. — 13.  Separate  creditors  onlv  are  entitled  to 
▼ote  for  assienees  under  a  separate  commission.  1 1  Ves'.  603,  18  Ves.  71.  a  V.  & 
B.  140.    I  Mer.  38.— 14.  Ejxept  the  petitioiuii^  creditor.    9  Ves.  949.— 15.  Or 

where 


Bat  the  commissioner  in  the  meantune  may  appoint  an  assignee  or 
assignees  (/),  who  yet  may  be  removed  at  a  meeting  of  the  creditors,  if 
they  think  fit,  and  if  removed,  shall  deliver  up  all  the  bankrupt's  effects 
oome  to  his  hands  unto  the  new  assignees  then  chosen,  and  for  refusal 
to  do  sd  in  fourteen  days  after  notice  of  the  new  assignee  chosen,  and  his 
acceptance  given  in  writing  under  the  hand  and  seal  of  the  new  assignee, 
skdi  forfeit  100/.  over  and  above  the  value  of  such  effects,  &c.  So  by 
the  St.  5  Geo.  2^.  (m) 

p25.)  What 

vbere  separate  creditor  is  entitled,  when  the  joint  creditor  iiuiy>  with  consent  of  pe« 
titbnin|^  creditor.  1  Rose,  32.  .18  Ves.  285.  18  Ves.  284.  2  Rose,  3.57.  18  Ves.  70. 
—  16.  Or  where  the  joint  creditors  pi^  the  separate  20*.  in  the  pound.  15  Ves.  424. 
--  17.  Where,  from  accident,  voters  arc  excluded  from  voting  for  assignees,  and  there 
is  no  fraud,  the  choice  will  not  be  disturbed.  1  Atk.  90.  12  Ves.  10. —  18.  Secus, 
vhere  there  is  fraud.  5  Ves.  258..  6  Ves.  815,  and  cases  there  cited;  9  Ves.  35, 
1 1  Ves.  605.  1 5  Ves.  424,  and  cases  there  cited. —  1 9 .  Absent  creditors  may,  by  power 
of  attorney,  authorize  persons  to  vote  for  them  for  assignees.  Stat.  5  Geo.  2.  c.  50. 
iS6.  The  execution  of  which  power  is  to  be  proved  by  affidavit.  Ibid.  —  20.  The 
powers  of  an  assignee  interested  adversely  to  general  creditors,  will  be  limited,  l  V. 
&B.  288.  —  81.  Or  he  will  be  removed;  or  a  creditor  appointed  to  investigate  his 
Hums.  1  Rose,  524.  l  V.  &  B.  280.  l  Rose,  525.  5  V.  &  B.  159.  —  22.  Appoint- 
ment of  a  ^uoii  assignee  in  favour  of  a  particular  class  of  creditors,  will  be  made  where 
tiieir  interest  is  not  sufficiently  represented  by  the  assignees.  £  Rose,  68.  —  25.  Thus, 
in  favour  of  joint  creditors,  the  commission  being  separate.  1  Rose,  266.  —  24.  An  ap- 
plication for  the  appointment  before  the  choice  of  assignees,  is  premature.  2  Rose,  557. 

[t)  1 .  Provisional-assignnicnt  is  appropriate  only  where  an  extent  [or  a  distress]  is  ap- 
prekended ;  [or  propeity  is  perishable,  or  the  trade  must  be  carried  on].  1  Mad.  141. 
<t  in  noiit,  -y  2.  It*  is  best  to  leave  copyholds  out  of  provisionals  assignment,  since 
thereby  a  double  fine  is  avoided,  and  no  risk  of  an  extent  is  run,,  since  extents  cannot 
touch  them.  1  Atk.  95.  —  5.  Where  the  provisional  assignee  died  intestate,  and  in 
insolvent  circumstances,  and  no  person  administered  to  his  estate,  the  lord  chan- 
cellor ordered  the  assignment  of  the  estate  and  effects  of  the  bankrupt  to  be  vacated 
snd  made  void,  and  that  the  same  should  be  delivered  up  to  the  commissioners  to  be 
cancelled,  and  that  the  commissioners  should  execute  a  new  assignment  of  the  estate 
and  effects  of  the  bankrupt  to  the  new  chosen  assignee.    Co.  Bt  Laws,  60. 

(tt)  1.  Assignees  will  be  removed  in  the  case  of  misconduct.  7  Vin..  Abr.  77.  As 
for  niaking  use  of  the  bankrupt's  property.  1 5  Ves.  470.  Permitting  improper  ex- 
pcQces  by  the  commissioners.  Supra.  Purchasing  an  estate  belonging  to  the  bank- 
npt  at  a  sale  by  auction.  And  wnere  a  co-assignee  permitted  such  purchase,  he  also 
Vis  removed.  5  Ves.  707.  —  2.  So  for  purchasing  under  the  commission.  $  Ves.  707.  — - 
9.  So  npon  proof  of  insolvency,  compounding  with  creditors,  or  that  account  cannot 
convemeotly  or  justly  be  taken  whilst  he  remains.  12.  Ves.  10.  —4.  So  upon  becom-- 
in|  bankrupt.  1  Atk.  96.  Ld.  Loughborough's  order,  9  March  1794.  —  5.  So  from 
being  permanently  resident  in  Scotland.  1 5  Ves.  274. — 6.  So  upon  his  own  petition.. 
5  Mad.  275 ;  see  6  Ves.  5;  Peake,  215.  I  £sp.  114.  —  7.  An  assignee  will  not  be 
removed  simply  because  he  is  to  account.  12  Ve&  IQ.-^S.  Assignee  will  not  be  re- 
moved from  suspicion  of  the  fairness  of  his  debt :  it  must  actually  have  been  set  aside. 
S  Rose,  68.  —  9.  Assi^ees  will  not  be  removed  from  admission  as  voters  under  se- 
parate commission  ot  joint,  in  the  character  of  separate  creditors :  secus,  had  th& 
admission  and  vothig  been  as  joint  creditors,  l  Rose,  515. —  10.  Assipiecs  will  not 
be  removed  from  improper  rejection  by  commissioners  of  a  debt,  which  would  have- 
toned  the  choice  of  assignees :  ifbonajide.  I  Buck,  201.  — •  1 1 .  On  removing  assignees^ 
asogninent^  and  bargain  and  sale  will  be  vacated,  except  as  to  purchasers.  15  Ves. 
^1. —  12.  The  lord  chancellor's  order,  under  stat.  5  Geo.  2.  c.  50,  made  upon  peti^ 
^n  of  creditors  for  removing  one  of  several  assignees,  does  not  divest  the  bankrupt's^ 
estate  out  of  such  removed  assignee^  For  this  the  latter  must  release  to  his  com*- 
pnnions,  or  the  commissioners  must  newly  assign  to  them.  5  East,  407.  i  Smith,  487.— 
17.  Where  an  assignee  becomes  bankrupt,  and  is  removed,  hb>  assignees,  as  well  aa 
^umself,  must  join  with  the  commissioners  in  executing  an  assifument  to  the  new 
assignees,  i  Atk.  96. —  14.  And  where  the  commissioners  and  assignees  were  re-» 
moved  for  misconduct,  the  assignees  and  the  major  part  of  the  commissioners  were 
ordecvd  tojoia  ^irtth  the  major  part  of  the  commissionera  in  the  renewed  commission 
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(D  25.)  What  he  ought  to  do. 

By  the  st.  5  Ann.  22.  the  assignee  shall  be  obliged  (n)  to  keep  books . 
of  account  ot  the  bankrupt's  estate,  with  liberty  for  any  creditors  to  in- 
spect them. .—  So  by  the  st.  5  Geo.  24.  (o) 

(D  26.)  What 


in  making  an  asftignment  to  the  new  assignees.    7  Vin.  Abr.  77.-— 15.  If  an  assignee 
(there  being  only  one)  is  removed,  or  dies,  his  rights  as  such  pass  to  the  one  newly  ap- ' 
pointed.    10  Sast,  61. —  16.  Qiusre,  whether,  after  the  removal  of  one  assignee,  for 
not  accoi^nting  for  monies  received  by  him,  the  remaining  assignee  may  have  an  aor 
tion  for  money  had  and  received,  for  the  amount.    Peake,  69. — 17.  If  an  assignee 
l)e  removed,  an  action  for  money  had  and  received  may  be  maintained  against  him  by 
the  remaining  assignee.    Peake,  313.    I  Esp.  114.  —  18.  New  assignees,  upon  removal 
or  death  of  the  former,  are  made  parties  to  suit  in  equity  by  supplemental  bill. 
2  Com^n's  Rep.  589.    2  Eq.  Ca.  Abr.5.     1  Vern.  383.  426.    1  Atk.  83.  — 19.  Where 
an  assignee  became  bankrupt  after  a  purchase  of  goods  under  the  commission,  re- 
storation of  what  goods  remained,  and  proof  as  a  debt  of  what  had  been  resold, 
ordered.    1  Rose,  133.  —  20.  Upon  the  bankruptcy  of  assignees,  their  own  estate  is 
not  entitled  to  proof  under  first  commission,  until  bankrupt's  estate  is  reimbursed 
monies  retained  by  them.    2  Mad.  470.  —  21.  If  assignees  become  bankrupts,  having 
lOO/.  of  the  bankrupt's  estate,  their  future  effects  will  be  liable  to  the  payment. 
Stat.  49  Geo.  3.  c.  121.  s.  6.  —  22.  Where  an  assignee  died  before  he  had  accounted 
for  the  bankrupt's  estate  received  by  him,  and  left  no  personal  assets,  it  was  held,  that 
the  commissioners  should  be  considered  as  specialty  creditors,  because  the  assignees 
executed  a  counterpart  of  the  assignment  to  them,  and  the  agreement  being  under 
hand  and  seal,  maae  it  in  the  nature  of  a  specialty  debt,  and  they  mi^ht  come  upoa 
his  real  estate.    1  Atk.  88.  •*—  23.  Upon  one  assignee  absconding,  going  abroad,  or 
dying,  payment  to  the  remainder,  of  money  in  the  bank  standing  m  the  names  of  all, 
will  be  ordered.    2  Rose,  363.    1  Mer.  408.    2  Cox,  427.  —  24.  Appointment  of  a 
new  assignee,  upon  the  old  one  absconding,  will  be  made.    1  B.&  P.  218.  —  25.  And 
if  the  assignees  under  a  commission  be  dead,  or  have  absconded,  or  from  other  causes 
cannot  execute  the  assignment  to  the  new  assignees,  the  lord  chancellor  will,  under 
^he  authority  of  the  statute  5  Geo.  2.  c.  30.  s.  31.  direct  the  first  assignment  and  bar- 
gain and  sale,  except  as  to  purchasers,  to  be  vacated;  and  order  an  immediate  assign- 
ment from  the  commissioners  to  the  new  assignees.    6  Ves.  451.    23  Dec.  1797.    8th 
Aug.  1801.  Co.  Bt.  Laws,  276.     13  Ves.  271.  —  26.  Upon  an  assignee  retiring,  ha 
must  give  the  estate  security,  to  be  approved  by  the  master,  against  any  costs  of  suit 
that  may  be  occasioned  by  his  retiring,  and  peripit  the  new  assignee  to  use  his  name 
in  actions  at  law.    1  Buck,  231.  —  27.  By  a  general  order  of  Lord  Loughborough, 
8th  March  1 794,  if  an  assignee  become  bankrupt,  he  is  to  be  removed,  and  shall  be  no 
longer  an  assignee.    And  upon  the  death  or  bankruptcy  of  an  assignee,  upon  applica- 
pation  made  to  the  njajor  part  of  the  commissioners,  and  signed  oy  one  or  more  cre- 
ditors, having  proved  a  debt,  and  entitled  to  vote  in  the  choice  of  assignees,  the. 
commissioners  are  to  cause  notice  to  be  given  in  the  London  Gazette  of  the  time  and 
place,  and  proceed  to  the  choice  of  an  assignee  instead  of  the  one  dead  or  a  bankrupt. 
—  28.  Since  the  general  order  of  8th  March  1794,  no  application  to  the  court  is  requisite 
for  anew  election,  upon  the  bankruptcy  of  an  assignee.    1  Rose,  436.— 29.  Order 
under  stat.  5  Geo.  2.  c.  30.  s.  31,  that  new  assignees  may  be  chosen,  and  that  the  com- 
piissioners  may  execute  a  new  bargain  and  sale  and  assignment,  th^  former  being 
vacated,  all  the  assigpess  being  dead,  and  ^the  heir  at  law  of  the  suprivor  an  infant^ 
6  Ves.  451. 

(»)  Though  the  acts  of  parliament  relating  to  bankrupts  pnly  direct  the  assignees  to 
advertise  a  meeting  of  creditors,  in  relation  to  commencing  suits,  and  for  particular 
purposes;  yet  the  assignees  are  very  much  to  be  commend^  for  advertising  meetings 
upon  any  pther  extraordinary  occasion  that  cpncerns  the  creditors.  1  ^tk,  251  ^ 
}  Bro.  267. 

(o)  1.  Assignees  ordered  to  give  up  possession  of  lease,  and  execute  a  surrender 
pf  bankrupt's  interest,  lease  itself  bemg  with  third  person  as  security.  1  ^ad.  76. -r* 
2.  Parol  agreement  for  a  lease,  though  with  part  performance,  is  not  within  stat.  49 
Geo.  3.  c.  121.  2  Rose,  86. — 3.  liie  assignees  of  a  bankrupt  termor  are  not  liable 
^o  ^e  performance  of  cpyenantSi  unlcsi  tjiey  take  possession.    Feake,  238.  i  Em,  23.7. 
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^  4«  Whoe  there  were  two  lereral  coaimbsuont  and  distinct  aiugneei,  the  assigneet 
were  <Htlered*to  elect  or  repudiate  the  bankrupt's  agreement  for  a  lease.     1  Rose,  57.  • 
— 5.  The  court  have  no  authority  to  determine  the  question  of  assignees  election  re* 
meting  the  bankrupt's  lease.     1  Buck,  190.  —  6.  Merely  omittina  to  deliver  the  key, . 
does  not  amount  to  taking  possession.     3  Campb.  340.-^7.  Assignees  of  lessee, 
cbofien  on  the  8th,  allowing  his  cows  to  remain  on  the  premises  till  the  loth,  and 
ordering  them  to  be  milked  there  on  the  9th,  become  tenants  to  the  lessor;  and  if  the . 
cows  be  removed  on  the  10th,  to  avoid  a  distress,  he  has  a  right  to  follow  them, 
under  2  Geo.  s.  c  19.    4  Campb.  368.  —  8.  Where  the  assignees  of  a  bankrupt, 
who  was  possessed  of  a  term,  merely  put  the  same  up  to  auction,  to  ascertain  whetlter^; 
-  it  was  of  value,  without  giving  themselves  out  to  be  the  proprietors ;  and  there  being 
no  bidders,  interfered  no  farther.  Held,  not  liable  as  assignees  of  the  term.  3  Smith, 
330.   7  East,  335.  —  9.  Where  the  assignees  of  a  bankrupt  termor  put  up  the  lease 
Ibc  sale,  and  receive  a  deposit  from  a  purchaser,  they  are  liable  as  assignees  of  the . 
lease,  unless  they  show  that  the  contract  of  sale  has  been  rescinded.    Holt,  990.  -^ 
IOl  Election  of  assignees  to  take  to  a  bankrupt's  interest  in  a  farm  indicated  by  acts 
impais.     7  Taunt.  206.  — 11.  Assignees  who  enter  in  the  middle  of  a  year,  upon 
premises  occupied  by  a  bankrupt  as  tenant  from  year  to  year,  are  not  liable,  in  an 
action  for  use  and  occupation,  for  the  bankrupt's  previous  occupation,  unless  it  can 
be  proved  to  have  been  permitted  at  their  special  request.   2  H.  d.  319. — 12.  Where 
a  house  had  been  let  to  a  trader,  who  afterwards  became  bankrupt ;  and  the  landlord 
applied  to  the  assignees,  to  know  if  he  meant  to  take  the  bankrupt*s  interest  in  the 
lease ;  and  he  answered,  that  if  he  did  not  let  it  by  Lady-day,  he  would  give  it  up ; 
and  at  Lady-day  the  assignee  paid  the  rent,  and  offered  the  landlord  the  key.    Held, 
that  though  he  might  have  refused  it  at  first,  yet  he  could  not  take  it  in  part,  and 
aftentards  reject  it,  when  he  found  it  would  not  answer  and  he  could  not  let  it. . 
7  East,  339. — 13.^  Upon  the  assignees  repudiating  the  bankrupt's  lease,  having  been  in 
possession,   issue  of  quantum  damnifieaiui  was  directed.     1  Buck,  190.  — 14.  The 
repudiation,  by  the  assignees,  pf  the  bankrupt's  lease,  is  equivalent  to  a  determination 
npon  notice ;  hence  if,  in  such  case,  bankrupt  is  bound  to  leave  hay,  &c.  so  must 
assignees.     1  Buck,  87. —  15.  Upon  the  bankrupt's  lease  being  determined  by  chan- 
cellor, the  assignees  arc  entitled  to  the  ofi^groing  crop,  if  that  the  order's  being  equi-* 
valent  to  "  other  sooner    determination,"   wiuiin  a  covenant,  will  give  it  them. 
1  Buck,  SS I  2  Mad.  315.    1  Rose,  445.  1  Buck,  85.  —  16.  Assignees  may  assign  the 
bankrupt's  lease,  though  to  an  insolvent.    2  Mad.  330.  — 17.  Assignees,  upon  as-. 
signing  the  bankrupt's  lease  are  not  entitled  to  a  covenant  of  indemnity  against  lessor's 
covenants.    2  Rose,  371.   1  Mcr.  244. — 18.  A  landlord,  when  chosen  assignee,  can*. 
not,  for  his  own  benefit,  resume  possession  and  re-let.    2  Rose,  244.— 19.  Supra.  ~- 
sa  Bill  by  bankrupt  alone,  for  account  and  iniunction,  upheld.    2  Rose,  365,  Ibid, 
432.  —  21.  Bill  by  bankrupt  alone  retained,  witu  leave  to  add  parties,  where  validity 
of  commission  was  doubtful.    2  Anst.  412.  —  22.  Upon  bankruptcy  of  petitioner^ 
asMgnees  must  prefer  a  new  petition.    Cooke,  519.    18  Yes.  424. —  23.  Where  a 
plaintiff  became  a  bankrupt,  and  afterwards  sued  out  execution,  and  the  money  was 
levied  by  the  sheriff  and  brought  into  court,  the  court  refused,  upon  motion  of  the 
assignees,  to  order  the  money  to  be  paid  to  them ;  but  thejr  consented  to  detain  it, 
io  that  the  assignee  immediately  took  out  a  tdre  facitu  against  the  defendant,  to  try 
the  bankruptcy.    Ventr.  193.    1  Mod.  93.  —  24.  But  where  money  was  ordered  by  a 
decree  to  be  paid  to  the  plaintifi^  who  afterwards  became  a  bankrupt,  and  he  and  the 
assignees  applied  by  petition  that  the  money  might  be  paid  to  the  assi^ee ;  lord  chan* 
cellor  ordered  the  sum  (about  Sol,)  to  be  paid  to  the  assignees,  without  a  supple- 
mental bilL    2  Bro.  322.  —  25.  When  an  action  for  a  creditor's  share,  under  an  order 
for  a  dividend,  was  allowable,  the  assignees  could  set  off  a  debt  due  to  the  bankrupt's 
estate  by  the  plaintiff.    Dougl.  407. —  26.  A.,  lessee  of  iron-works,  &c.,  subject  to 
payment  of  rent  and  performance  of  covenants,  assigns  to  B.,  as  security  for  sums 
advanced,  reserving  to  himself  a  mere  equity  of  redemption.    A.  becomes  bankrupt, 
and  bis  asugnees  agree  to  convey  to  B.  the  equity  of  redemption  in  the  demised 
premises.    The  assignees  have  no  right  to  enforce  against  B.  a  specific  performance 
of  this  agreement,  by  accepting  an  assignment,  with  a  covenant  for  inUeuinity  a^ins^ 
the  payment  of  the  rent  ^nd  performance  of  the  covenants  reserved  by  the  original 
lease.    1  Mer.  244. — 27.  The  representatives  of  a  surviving  assignee  of  an  estate 
that  had  paid  20f.  in  the  pound,  ail  the  commissioners  being  dead,  were  ordered  to 
execute  a  power  of  attorney  to  a  receiver,  appointed  under  a  decree  of  the  court,  in 
n  cause  in  which  the  surviving  assignee  was  a  defendant,  to  collect  and  get  in  the 
caid  estate,  they  being  indemnified.    1  Buck,  65.  —  28.  The  lord  chancellor  has  not 
jurisdiction  in  bankruptcy  to  order  an  infant  heir  of  a  deceased  assignee  to  convey, 
m  a^  inf^t  troitee,  %\\f^  eftates  pf  the  baokrupt  vested  in  him.  by  the  decease  of  his 
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ftiieesfior.    But  Um  peiidaa  wm  aMended,  and  the  order  made  under  the  statnte 

7  Aon.  c.  19.   I  Rcie,  910.—  S9.  The  assigneet  of  a  bankrupt  partner  may  trade,,  with 

consent  of  creditor!  and  bankrupt    1 5  Ves.  8S8.->— 3a  The  authority  of  the  assigneca 

extends  only  to  the  dittribttCion  of  the  estate  nnder  the  bankrupt  law.    12  Ves.  15.-— 

SI.  Assignees  cannot  purchase  estate  or  dividends.    8  Ves.  337. 350.   6  Ves.  685* 

10  Ves.  895. -—38.  And  having  purchased  estate  or  dividends,  are  trustees  of  the 

proftt  upon  a  ff^sale.    6  Ves.  707.    1 8  Ves.  8.  -r-  3S»  If  more  cannot  be  obtained  upon 

a  re-sale,  the  first  sale  shall  stand     5  Ves.  707.  —  34.  They  are  trustees  as  to  dividends 

for  creditors  or  bankrupt,   according  to  cireurosunces.    6  Ves.  625.  —  35.  The 

assignees  should  sell  the  estate^  not  Tease  it  to  themselves;  and,  taking  a  lease,  are 

answerable  for  profit  or  loss.    6  Ves.  617.-^36.  Assignees  deferring  a  sale  when 

called  upon  to  sell,  are  answerable  for  any  depreciation  of  price.    6  Ves.  623.  —  37. 

Sale  by  assignees  under  a  bankruptcy  by  auction  to  one  of  the  creditors,  previously 

consulted  as  to  the  mode  of  the  sale, 'and  contrary  to  an  order,  that  a  receiver 

should  be  appointed  to  sell.    Another  sale  was  directed ;  the  estate  to  be  put  up  at 

the  aggregate  amount  of  the  purchase  money,  and  the  sum  laid  out  in  substantial 

improvements  and  repairt,  which  were  to  be  allowed  in  case  of  a  sale  at  an  advance^ 

but  if  no  farther  bidding,  the  purchaser  to  be  held  to  hit  purchase.    6  Ves.  617.— 

38.  Upon  assignees  applying  for  the  sale  of  an  equitable  mortgage,  their  costs  will  be 

paid  out  of  the  proceeds.    8  Rose,  78.  —  39.  The  costs  of  assignees^  incurred  in  de- 

ftnding  commission,  are  payable,  and  as  between  attorney  and  client,  out  of  the 

estatOi    8  Rose,  l.— -40.  Assignees  are  protected  in  payments  authoriied  by  court 

and  commissionerB.    2  B.  &  P.  328.  —  41.  Assignees  cannot  compel  a  purchaser  of 

an  estate  from  the  bankrupt,  to  complete  the  purchase,  unless  they  make  a  good  title 

to  the  estate.    1.  P.  Wms.  737.-42.  Assignees,  when  vendors,  are  bound  to  make 

a  good  title.  ^  13  Ves.  977.  —  43.  And  if,  contracting  to  sell,  their  inability  appears 

bobre  contract  executed,  the  parties  will  be  led  to  law.     u  Ves.  345.-44.  As  they 

likewise  wiU,  wher€  assignees,  erroneously  supposing  that  thev  had  title,  contract  to 

s^ll.    11  Ves.  343. -*  45.  Where  assignees  are  vendors,  and  the  title  deeds  are  not 

deliverable,  they  must  give  attested  copies;  and  their  covenant  for  production  should 

be  co-extensive  only  with  their  continuance  in  office.    2  Rose,  215.  —  46.  Where 

a  bankrupt  made  two  mort«[ages  of  several  estates,  and  one  of  Uiem  was  deficient  in 

value,  and  the  assignee  of  his  estate  filed  his  bill  to  redeem  one  mortgage  only,  th^ 

court  said,  that  if  the  assignee  would  redeem  one,  he  must  redeem  both.    2  Vern.  286* 

-^  47.  Assignees  of  a  brakrupt  are  not  compellable  to  pay  what  is  really  due  on  a 

transaction  attended  with  usury,  under  die  general  jurisdiction  in  bankruptor.    It  ia^, 

otherwise,  where  they  apply  to  a  court  of  equity,  by  a  bill  to~foe  relieved,    tfelt.  392. 

— -  48.  Where  the  assignees  made  a  mistaken  payment  to  assignees,  under  another 

bankruptcy,  and  it  was  divided ;  order  for  repayment  out  of  future  eiects.    2  Mad. 

470.  —  49.  Assignees  who  had  permitted  the  bankrupt  to  continue  in  possession  of 

a  farm  for  eighteen  months,  were  ordered  to  sell,  and  to  pay  the  costs  of  the  i4)plica- 

tion.    4  Mont.  App.  31.  -—  50.  Sale  and  distribution  oraered,  under  circumstances. 

Upon  tiie  petition  of  one  creditor,    i  Ves.  168.— 51.  Order  for  payment  of  dividends, 

upon  creditor's  petition,  makes  the  assignee  personally  liable.    1  Rose,  456.-52.  An 

assignee  cair  retain  a  dividend  in  payment  of  Ms  own  debt  due  fiom  the  creditor* 

1  Atk.  90.  accord.;  Cooke,  522.  contra.  —  53.  Award  of  payment,  upon  reference 

by  assignees  of  all  matters  in  dispute,  is  conclusive  of  assets.    2  Rose,  50.  —  54. 

Assignees  made  to  pay  the  costs  of  an  issue  touching  th|^  validity  of  the  commission ; 

but  not  tliose  of  petition  to  supersede  it.    l  Buck,  232.— 55.  It  is  the  duty  of  the 

assignees  to  collect  in  the  bankrept's  property  with  as  much  expedition  as  the  nature 

<^  it  will  admit.    But  the  ass^pees  are  not  bound  to  udce  alt  the  property  which 

belonged  to  the  bankrupt ;  they  may  make  an  election ;  but  when  they  have  elected, 

they  cannot  afterwards  renounce  the  property.    2  Esp.  233. — 56.  By  5  Geo,  2.  c.  50m 

8. 38.  before  the  creditors  proceed  te  the  choice  of  assigaees,  the  major  part  in  value 

of  Hie  creditors  present  may,  if  they  think  fit,  direct  in  what  manner,  how,  and  with 

whom,  and  where  the  monies  arising  by,  and  to  be  nceived  from  time  to  time  out  of 

the  bankrupt's  estate,  shall  be  paid  and  remain,  until  the  same  shall  be  divided 

amongst  t||e  crecKtors ;  and  die  assignees  are  to  conform  to  such  direction  as  often  as 

1 00^  shallDe  got  in.-^  57.  By  the  49th  Geo.  3.  c.  121*.  s.  3.  after  reciting  s.  32.  of 

the  5th  Geo.  2,  c.  30.  it  is  directed,  that  in  case  the  major  part  of  the  creditors  shall 

tiot,  before  the  choice  of  assignees,  dnrect  in  what  manner,  how,  and  with  whom,  and 

where  the  monies  arising  from  the  bankrupt's  estate  shall  be  paid  and  remain,  the 

(commissionerB,  immediatdy  after  the  choice  of  assignees,  shall  at  the  same  meetins 

<firect  in  what  manner,  how,  and  with  whom,  and  where  the  monies  arising  by,  and 

to  be  received  from  time  to  time  ont  of  die  bankrupt's  estate,  shall  be  paid  in  and 

fWUBD,  until  the  same  shaHte-dinded  aBEioD£pit  the  creditorB  aceerdiog  to  die  5tli 

Oeo.s. 
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(ko.  s.  as  often  as  lOOl.  shall  be  o>t  in  and  recdred  from  the  bankrupt's  estate.    But 
the  commissioners  are  restricted  nom  directing  the  monies  to  be  paid  into  their  own 
bsnds,  or  either  of  them,  or  of  then*  soKcttor;  or  into  any  bankin|;4iou8e,  or  other 
bouse  of  trade  or  business,  in  which  the  commissioners,  or  any  of  them,  or  the  soli- 
dtor  to  the  commission,  are  or  is  interested  or  concerned  as  a  partner  or  partners,, 
or  otherwise.     By  s.  4.  if  assignees  Wilihlly  retain,  or  otherwire  employ  for  thek  own 
benefit,  any  monies  belonging  to  the  bankrupt's  estate,  the  commissioners  are  directed 
to  char^  snch  assignees,  in  their  accounts,  interest  upon  such  monies,  at  the  rate 
of  twenty  pounds  per  centum  per  annum^  for  the  time  they  shall  have  retrdined  or 
ettployed  tne  monies.    By  s.  6.  if  a  commission  shall  issue  against  an  assignee,  who, 
St  the  time  of  the  issuing  of  the  commission  against  him,  shall  be  indebted  to  the 
estate  of  the  bankrupt  of  whose  estate  he  was  an  assignee,  in  lOOl.  and  upwards,  in 
respect  of  money  come  to  his  hands,  and  wilfully  retained  or  employed  by  nim  for  his 
own  benefit,  the  certificate  of  conformity  obtained  ^v  such  assignee  so  becoming 
bankrupt  shall  only  free  the  person  of  snch  bankrupt  from  arrest  and  imprisonment; 
tnt  his  fnture  estate  and  effects  shall  remain  liable  for  so  much  of  his  debt  to  the 
estate  of  the  bankrupt,  of  whose  estate  he  was  assignee,  as  shall  not  be  paid  by  divi- 
dends  under  the  said  commission,  together  with  lawful  interest  for  the  whole  debt, 
in  fike  manner  as  if  he  had  not  obtaii^ed  his  certificate ;  the  tools  of  trade,  the  neces- 
isrv  household  goods  and  furniture,  and  necessary  wearing  apparel  of  such  bankrupt^ 
and  his  wife  and  children,  only  excepted.  —  58.  Assi^ees  may  be  sued  for  travelling 
eipences  of  a  witness,  after  allowance  by  the  commissioners.     1  £sp.  64.  —  59.  As* 
signees  may  make  themselves  liable  to  their  solicitor,  beyond  what  a  master  in  chan- 
cery win  allow  in  taxation.    2  Campb.  278.  —  60.  Cases  prior  to  stat.  49  Geo.  X 
c  121.  s.  4,  upon  the  subject  of  charging  assignees  with  interest,  for  money  retained  in 
dieir  hands,  are,   1  Atk.  89.    I  Bro.  384.   l  Ves.  89.  236.    15  Ves.  470.  l  Cox, 
50,  1  Cox,  439.  —  61.  The  Stat.  49  Geo.  3.  c.  121.  s.  4.  is  imperative  to  duuge 
assignees  20/.  per  cent,  for  money  retained  in  thejr  hands.     1  Rose,  144.  — 62.  They 
are  chargeable  with  interest  for  keeping  money  too  Iqpig  in  a  bank,  paid  in  by  direction 
of  creditors,    18  Ves.  246.  —  €5,  But  not  for  misapplication  by  agent  of  money 
|iven  to  purchase  exchequer  bills.    1  Buck.  197.  —  64.  Chancellor  cannot  indemnify 
assignees  against  the  consequences  of  a  supersedeas.    2  Rose,  17.  ^  65.  Trespass  lies 
by  one  declared  bankrupt  against  hu  assignees  for  taking  possession,  if  he  was  not 
bable  to  the  bankrupt  laws.    2  Wils.  382.  —  66.  Commission  of  bankruptcy  super* 
leded  for  fraud;  notnin^  done  under  it ;  and  the  petitioning  creditor  not  to  be  found. 
The  assignees,  not  having  attended  the  summonses,  though  not  privy  to  the  fraud,' 
and  not  having  received  any  effects,  ordered  to  reimburse  the  messenger  the  expence 
subieauent  to  the  choice  of  assignees,  not  that  previously  incurred.    9  Ves.  109>-^ 
f7.  It  an  assignee  employ  a  person  in  the  conduct  and  management  of  the  bankrupt's 
property, .  who  misapplies  and  embezzles  the  money ;  the  assignee  will  be  liable  to 
make  it  good  to  the  creditors,  unless  he  consult  the  body  of  the  creditors,  who  are 
bis  eeiim  que  trusts,  iiLthe  appointment  of  such  person.    1  Atk.  86.  —  68.  But  \^hen 
tbe  asdgnees  employ  a  person  either  from  necessi^,  or  conformable  to  the  common 
usage  of  mankind,  they  are  not  answerable  for  fosses.    As  where  an  assignee  em- 
ployed a  broker  to  sell  a  quantity  of  tobacco,  the  broker  received  the  money,  and  in 
ten  days  failed,  without  having  paid  it  over;  the  assignee  was  held  not  bound  to  make 
it  good.    Amb.  218.    1  Kenyon's  Rep.  38.  —  69.  An  assignee  of  a  bankrupt  employi 
t  broker  to  sell  and  receive  the  ifioney  for  goods,  who,  after  the  sale,  dies  in  msolvent 
circumstances;  held,  that  the  assignee  is  not  responsible  to  the  creditor  for  the  value 
of  the  goods  sold  by  the  broker,  beyond  the  dividend  actually  received  from  the 
Droker's  effects.     1  Kenyon's  Rep.  38.  -*-  70.  Assignees  are  each  separately  answer- 
^le  only  for  what  they  receive,  and  the  misconduct  of  one  assignee  will  not  operate 
a^inst  his  innocent  co-assi^ee.    1  Atk.  88.  Ibid.  87.  —  71*  Bill  of  foreclosure  against 
asugnees  filed  before  bargain  and  sale,  will  not  therefore  be  dismissed    1  Buck»  135. 
^  7S.  Contribution  inter  te  decreed  to  a  payment  by  one  under  an  order,  for  a  lost 
occasioned  by  their  jdnt  act  t  though  represented  that  they  joined  for  oonformity  only 
sndattheinstigatjonofthatone.    lVi&B.ll4. 
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(D  26.)  What  interest  he  shall  have. 

By  the  st.  1  Jac.  15.  the  assignment  of  debts  of  the  bankrupt  by  the 
commissioners  shall  vest  a  property  (p)  in  the  assignee. 

So  by  the  st.  5  Ann.  22.  all  the  efiects  and  estate  of  the  bankrupt,  de- 
livered to  a  new  {q)  assignee  chosen  by  the  creditors,  shall  be  actually 
vested  in  him,  as  if  the  first  assignment  had  been  to  him.  So  by  the 
St.  6  Geo.  24. 

And  by  the  assignment  (r)  of  the  commissioners,  the  property  shall  be 
vested  in  the  assignee  by  relation  from  {s)  the  first  act  of  bankruptcy, 
as  to  the  avoidance  of  all  (t)  mesne  acts.     R.  1  Sal.  111. 

And 

(  jP)  1 .  The  rights  and  equities  of  assignees  are  co-extensiTe  only  with  the  bankrupt's. 
1  Ves.  331.  9  Atk.  562.  a  Show.  103.  2  Vem.  286.  2  Yes.  jun.  255.  9  Yes.  100. 
12  Yes.  349.  13  Yes.  188.  2  Y.  &  B.  309.  ->  2.  Though  having  all  the  equity  which 
creditors  have,  they  may  impeach  transactions  which  the  bankrupt  could  not.  2  Yes. 
jun.  255. —  3.  They  take  the  bankrupt's  rights,  subject  to  the  conditions  imposed 
u]>on  them.  Hence,  where  a  bankrupt,  berore  his  bankruptcy,  agreed  that  his  surety 
mi^ht  retain  any  debt  he  should  contract,  so  long  as  the  principal  debt  remained  un- 
satisfied ;  held,  that  the  assignees  could  not  sue  him  for  tne  pnce  of  goods;  sold  after 
the  agreement  and  before  the  bankruptcy,  the  principal  debt  not  having  been  paid. 
5  T.  R.  133.  —  4.  Where  a  bankrupt,  n*om  the  circumstances  of  a  case,  would  be 
eonndered  as  a  trustee  for  another,  his  assignees  will  be  considered  as  trustees  also. 
S  Atk.  558.  ' 

(q)  By  Stat  5  Geo.  2.  c.  30.  s.  31.  after  reciting,  that  it  might  be  found  necessary 
that  assignments  of  bankrupt's  estates  should  be  vacated,  and  new  assignments  be 
made  of  the  debts  and  effects  unreceived,  and  not  disposed  by  the  then  assignees  to 
other  persons  to  be  chosen  by  the  creditors ;  the  holder  of  the  great  seal  is  empowered, 
upon  petition,  to  make  such  order  therein  as  he  shall  think  iust  and  reasonable.  And 
it  a  new  assignment  should  be  ordered  to  be  made,  then  that  the  debts,  effects  and 
estate  of  the  bankrupt  should  be  thereby  effectually  and  legally  vested  in  such  new 
assignees :  and  they  are  empowered  to  sue  for  the  same  in  their  own  names,  and  to 
give  discharges,  &c.  the  same  as  the  old  assignees.  And  the  commissioners  are  to  give 
notice  in  the  two  London  gazettes  that  shall  immediately  follow,  of  the  removal  and 
neV  appointment,  Ac, 

(r)  The  title  of  assignees  is  complete  without  notice.    2  Rose,  291. 

(«)  1 .  The  bankrupt's  freehold  property  remains  in  him  till  the  execution  of  bargain 
and  sale  by  the  commissioners  to  tne  assignees ;  under  which  there  is  no  relation  back 
of  the  tide  of  the  assignees,  to  the  time  of  the  bankruptcy.  Hence,  in  ejectment 
for  the  recoverv  of  such  property,  if  the  time  of  the  demise  be  between  the  act  of 
bankruptcy  and  the  execution  of  the  bargain  and  sale,  the  demise  must  be  lud  in 
name  of  the  bankrupt.    2  M.  &  S.  446. — 2  Yide  supra  as  to  Relation. 

{t)  1.  The  crown  is  not  bound  by  the  acts  relating  to  bankrupts,  not  being  named 
in  them.  And  until  an  actual  assignment  by  the  commissioners,  an  extent  served  upon 
the  property  of  the  bankrupt  will  bind  from  the  teite  of  the  writ.  Sir  Wm.  Jones. 
7  Yin.  104.  2  Yes.  282.  2  Str.  749.  —  2.  If  an  extent  be  issued  from  the  crown, 
tested  the  day  of  the  date  of  the  assignment,  the  crown  will  be  preferred.  Paric.  Rep. 
126.  2  Yes.  295.  — 3.  Possession  under  extents,  of  which  the  first,  for  part  of  the 
debt,  was  tested  the  day  upon  which  the  provisional  bai^n  and  sale  was  executed ; 
crown  preferred.  4  Yes.  752.  —  4.  If  the  writ  be  test^  after  the  execution  of  the 
assignment,  the  crown  is  barred.  7  Yin.  104.  2  Yes.  289.  2  Stra.  749.— *  5.  Credi- 
tors preferred  to  extent  for  acceptances    not  due  at  bankruptcy.     17  Yes.  431.  -— 

6.  Where  a  person  was  bound  in  a  recognizance,  which  became  forfeited,  and 
an  extent  was  sued,  and  the  goods  extended,  and  the  writ  and  inquisition  re* 
turned  by  the  sheriff;  held,  that  the  inquisition  having  been  returned,  althou^ 
the  debtor  became  a  bankrupt  before  the^  issuing  of  the  hberate,  the  creditor  had  a 
lien  upon  the  goods  against  the  assignees.      Cro.  Car.  148.      S.  C.  Jones,  203.— 

7.  Land-tax  money  in  the  hands  of  the  collector,  is  a  debt  due  to  the  king.  Where, 
therefore,  the  cominisfiionerB  of  the  land-tax  issued  their  warrant,  which  was  executed 
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And  a  release  of  atlebt  by  a  trustee  for  a  bankrupt,  made  after  the  as« 
signmenty  is  of  no  avail.     R.  Pal.  505. 

(D  27.)  What  power  to  discharge  debtors,  &c. 

By  the  st.  4  &  5  Ann.  17*  on  proof  before  the  commissioners,  that 
motual  credit  hath  been  between  the  bankrupt  and  his  debtor,  and  that 
the  accounts  be  open  and  unbalanced,  they  or  the  assignees  may  adjust 
the  accounts,  and  the  debtor  shall  not  be  obliged  to  pay  more  tlian  the 
balance. 

So  by  the  st.  5  Ann.  22.  the  assignees  or  major  part  {u)  may  make 
composition  with  a  debtor  of  the  bankrupt,  where  it  shall  appear  reason- 
able, and  take  such  part  of  the  debt  as  can  be  gotten  on  such  composition, 
in  discharge  of  the  whole.     So  by  the  st.  5.  Geo.  24.  {x) 

So  by  tne  st.  S  Geo.  12.  the  clause  that  a  debtor  shall  pay  no  more 
than  the  balance  was  enlarged  for  seven  years. 

So  by  the  st.  5  Geo.  24.  where  there  is  mutual  credit,  €he  commis- 
sioners may  state  the  account,  and  the  balance  only  shall  be  paid  ^or 
claimed  on  either  side.    (Vide  5  Geo.  2.  80.)  {y) 

So 

befixre  theasdgninenty  it  was  held  good ;  and  that  they  might  take  away  the  goods  after 
the  asiigniDent.  But  the  warrant  of  the  commissioners  of  land-tax  will  not,  like-  an 
extent,  bind  the  goods  from  the  date.  8  Stra.  977.  —  8.  Since  a  bankrupt's  property 
in  goods  assigned  to  his  proYiaonal  assignee  is  divested,  a  seizure'  of  those  goods  for 
a  penalty  incurred  by  the  bankrupt  in  respect  of  them,  under  an  ex/ate  warrant  to 
eeixe  the  bankrupt's  goods,  is  illegal.    6  T.  R.  457. 

(«)  1.  With  respect  to  the  joinder  of  assignees  in  the  assi^ment  of  an  equitable 
mortage  created  by  bankrupt;  though  power  of  sale  upon  notice  to  repay  is  imnexed, 
yet,  if  no  notice,  tney  must  join,  i  Price,  158.  —  2.  One  of  several  assignees  may, 
unless  his  companions  express  their  diksent,  alone  give  a  good  discharge  for  a  debt 
owing  to  the  estate.  1  £sp.  114.  Ibid.  172.  Semble  coii^ra,  5  Atk.  695  — 5.  A. 
general  authority  from  one  ot  several  assignees  to  Uie  other  assignees  to  act  for  him, 
IS  not  sufficient  to  enable  them  to  execute  a  release  by  deed.  There  must  be  a  special 
anthority  for  that  purpose.  4  £sp.  Rep.  220.  —  4.  A  release,  executed  by  one  assignee 
in  the  presence  of  a  ccMissignee,  binds  both.    4  Esp.  220. 

(jr.)  1.  Assignees  may,  with  consent  of  majority  in  value  of  creditors,  at  a  meeting 
eonvened  for  ue  purpose,  submit  differences  and  make  composition.  5  Geo.  2.  c.  50. 
s.  54, 3S.  —  2.  A  general  power  given  to  the  assignees  to  compound  debts,  is  not  suffi- 
cient ;  the  creditors  must  be  convened  to  consider  each  particular  case.    5  T.  R.  25. 

(y)  1.  The  statutes  of  setoff  extend  to  assignees  under  a  commission  of  bankruptcy. 
Cowp.  155.^  2  Atk.  48.  1  Wils.  155.  —  2.  The  doctrine  respecting  set  on  and 
mutual  credit,  is  the  same  in  equity  as  at  law.  Swanst.  51.  — 5.  The  lord  chancellor 
sitting  in  bankruptcy  exercises  an  equitable  as  well  as  a  legal  jurisdiction,  and  will  ex- 
tend that  jurisdiction  to  cases  of  set  off  that  are  not  within  the  immediate  operation 
of  the  sututes.  l  P.  Wms.  525.  1  Atk.  100.  5  Ves.  248.  5  Ves.  108.  1 1  Ves.il4. 
517.  12  Ve9.  546.  —  4.  The  Stat  of  5  Geo.  2.  c.  50.  s.  28.  relates  not  only  to 
mutual  debts,  but  to  mutual  credits ;  and  the  judges  have  uniformly  observed,  that 
this  clause  has  received  a  "very  liberal  construction,  and  there  have  been  ^nany  cases 
which  it  has  been  extended  to,  where  an  action  would  not  He,  and  where  the  court  of 
chancery  could  not  upon  a  bill  decree  an  account.  See  1  Atk.  228.  1  P.  Wms.  525. 
Co.  Bt.  Laws,  554.  "i  T.  R.  578.  —  5.  Wherever  there  is  a  mutual  trust,  that  is, 
wherever  the  bankrupt,  when  solvent,  trusts  his  creditor  with  goods  (here  with  the 
power  to  sell)  it  is  a  case  of  mutual  credit.  5  Taunt.  S^,'—6.  The  statute  is  not 
confined  to  dealings  in  trade  only,  or  mutual  running  accounts;  but  in  all  coses  of 
mutual  credit,  only  the  balance  shall  be  paid.  And  therefore  where  A.  borrowed . 
1,500^.  of  fi.  upon  mortgage,  and  B.  owed  about  1,400/.  to  A.  upon  notes,  A.  was 
allowed  to  set  off  his  demand  upon  the  notes  against  Uie  mortgage.  1  P.  Wms.  525. 
-^7.  A  trust  between  two  parties  is  a  mutual  credit.  Co.  Bt.  I^ws,  557.  7  T.  R.  ^o, 
— 8.  Mutual  credit  may  be  constituted,  though  the  parties  do  not  mean  particularly 
to  trust  each  other.    As  where  the  holder  of  a  biU  or  exchange  obtains  ppssession  of 
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it  j^fter  Sjcceptanceio  Ae  coamoB  course  of  joegotiatioiiy  and  the  acceptor  it  ignoiiRiC 
of  its  beinff  in  the  holder's  hands,  and  sells  him  goods :  this  is  a  mutual  credit,  ifor 
credit  is  given  to  the  acceptor  by  every  person  who  tgkes  the  bill,  which  constitutes 
the  credit  on  the  part  of  the  holder ;  and  on  the  part  .of  the  acceptor,  credit  is  piven 
to  the  holder  by  the  sale  of  goods  to  him,  and  the  holder  may  set  off  the  bill  m  an 
action  by  the  assignees  of  the  acceptor  for  the  amount  of  the  foods.  3  T.  R.  507.  — « 
9.  In  the  construction  of  the  statute  5  Geo.  S.  it  has  been  hela  as  a  general  rule,  that 
no  debt  or  credit  can  be  set  aaainst  each  other  by  way  of  set  off,  unless  each  debt  or 
tfs4^  aoorued  or  was  given  beK>re  the  bankruptcy;  therefore,  if  a  man  be  a  debtor  to 
9  bankrupt  before  his  bankmptcy,  apd  a  cnediUvr  to  bun  upon  a  conaogency  that  does 
not  taJce  place  until  after  the  bankruptcy,  he  shall  not  be  at  liberty  to  set  off  under  the 
clause  relating  to  mutual  crecfit.  1  Atk.  119. —  10.  So,  in  ap  action  brought  by  the 
assignees  of  a  bankrupt  for  money  due  to  the  bankrupt,  the  defendant  may  plead  a 
set  off  of  mopay  due  from  the  bankrupt.  £ut«  if  some  of  the  counts  are  for  debts 
l^nsing  Hince  the  bankruptcy,  he  cannot  so  plead  as  .to  these.  Cowp.  133.  —  1 1.  So 
where  the  contingency,  which  is  to  determine  the  nature  or  amount  of  the  debt  to  the 
bankrupt,  does  not  happen  until  after  the  bankruptcy,  the  debtor  cannot  set  off  against 
k  a  previous  debt  due  from  the  bankrupt.  4  Taunt.  775.  —  IS.  But  although  the  d^ 
mand  depend  upon  a  contingency,  if  it  be  secured  by  a  penalty  which  is  forfeited  at 
l^w,it  might  be  set  off.  3  T.  R.  435.  — 13.  And  where  a  demand  arises  upon  .a  bond 
payable  unconditionally  on  a  day  certain,  but  not  until  after  the  .bankruptcy ;  it  may 
be  set  off  against  a  debt  due  to  the  bankrupt  at  the  time  of  the  bankruptcy,  l  Atk.  33 1  • 
—.14.  And  now  by  stat.  46  Geo.  3.  c.  135.  s.  3.  mutual  debts  and  credits  mav  be  set 
qK  notwithstanding  a  secret  act  of  bankruptcy.  — 15.  Acceptances  due  after  drawer's 
bankruptcy  may  be  setoff.  V^  Yes.  €5, —  16.  The  acceptor  of  a  bill,  drawn  by  the 
bankrupt  before,  but  paid  to  an  indorsee  since  the  bankruptcy,  may  set  off  the  pay- 
U^tnt  to  an  action  by  the  assignees,  as  mutual  creditors,  under  stat.  5  Geo.  2.  c.  30.  s.  28. 
4  T.  R-  211.  — 17.  And  where  a  person  lent  notes  of  hand,  and  received  from  the 
borvower  a  memorandum,  promising  to  indemnify  him  against  them,  and  the  borrower 
became  a  hankfupt ;  he  was  held  entitled  to  set  off  the  amount  of  a  debt  due  from 
kim  to  the  bankrupt,  against  the  notes  paid  by  him  after  the  bankruptcy.  Co.  9t. 
Laws,  561.  — 18.  If  a  bill  of  exchange  be  indorsed  to  the  debtor  of  a  bankrupt  after 
ihc  bankruptcy,  it  cannot  be  set  off  agmnst  a  demand  by  the  assignees.  2  Stra.  1234. 
Tt-  19.  And. in  an  action  brought  by  assignees  of  a  bankrupt  upon  a  promissory  note 
jN^able.to  the  bankrupt,  the  defendant  cannot  set  off  cash  notes  issued  by  the  bank- 
ffupt  payable  to  bearer,  bearing  date  before  his  bankruptcy ;  unless  the  defendant 
jAows  that  suoh  notes  ctaaeAo  his  hands  before  the  bankruptcy.  6  T.  R.  57.— 
iK).  Defendants  accq[it  .bills  for  the  accommodation  of  a  trader,  'Who,  after  a  secret 
met  of  bankruptcy,  lodges  money  with  them  to  meet  their  acceptances.  They  cannot^ 
•under  5  Geo.  2..c.  ffO.  s.  S8u  setoff  the  amount  against  theur  accqitances.  2  Campb.  313. 
— 2 1 .  A  loss,  upon  a  policy,  after  bankruptcy  of  assured,  cannot  be  set  off.  8  Rose,  249. 
««-  88.  :Costs  taxed  after,  though  ordered  to  be  paid  before  bankruptcy,  cannot  be  set 
off  15  Ves.  .539.  vide  supra. —  33.  A  demand  against  a  bankrupt  cannot  be  se^  off 
in. an  action  by  his  assignees,  for  trover  and  conversion,  subsequent  to  the  bankrupt<;y, 
of  effects  beumging.to  the  bankrupt's  estate.  JDougl.  101. — 84.  ^If  a  bank^  receives 
and  pays  money  on  account  of  a  bankrupt,  after  notice  of  his  bankruptcy,  he  cannot 
set  off  the  payments  against  the  receipts.  2  T.  R.  113.  3  Bro.  3 id.  —  25.  Where 
A.  became  bound  as  a  surety  for  a  trader,  who  in  order  to  indemnify  him,  agreed 
that  he  shpuld  retain,  out  of  any  money  that  should  be  due  from  him  to  the 
trader,  .in  respect  of  any.dealiius  between  them  in  trade,  so  much  as  he  should 

ey  on  ithe  ,bood;  and  the  itnaer  afterwards  sold  aoods  to  A.  and  then  became  a 
nkrupt,  and  A.  "^ras  obliged  to  satisfy  the  bond.  A.  was  held  entitled  to  set 
off  what  he  paid  upon  the  bond  after  the  bankruptcy,  against  the  goods  sold  b^ 
fore  the  banJuvptcy.  5  T.  R.  133.  —  96.  Where  three  [lersons  join^  in  an  adveih> 
tuxe  to  purchase  and  sell  some  pearls,  and  one  only  was  to  advance  the  monej 
and  to  sell  them,  but  the. profit  and  loss  were  to  be  divided  between  them  in  thirds. 
.One  of  the  parties  became  a  ibankrupt,  and  the  party  who  was  to  sell  the  pearls  was 
allawtti  to  set  off  a  debt  due  to  bim  from  the  bankrupt,  for  goods  sold  before  the 
bankruptcy  in  an  action  commenced  against  him  by  the  assignees,  against  the  third  of 
the  adventure  due  to  the  bankrupt,  alUiough  the  pearls  were  not  sold  nor  the  produce 
received  till  after  the  bankruptcy.  Co.  Bt.  Laws,  557.  —  89.  Set  off  of  post-obit  debt 
payable  to  bankrupt,  refused.  1  Rose,  301. — ^o.  The  indorsee  of  a  diblionoured  bUi 
niay»on  the  .bankruptcy  of  the  indorser,  consider  it  .as  an  item  to  be  set  off  in  taking 
the  account  between  them;  and  therefore  is  not  bound  to  apply  in  discharge  thereof 
money  in  bishailds  beloitting  to  the  acceptor,  l  M.  &  S.  545.  —31.  Cremt  is  given 
to  the  acceptor  td  j»faiU  «  escha^ge  by  every  person  who  takes  the  bill    Tbcrdfore^ 
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tte^tmlriwee  of -<  Idi  may,  anihdkmkrupteyof  tbeacewtorj  w^offdiebiH  agaimt 
B  debt  owing  to  the  boidLnipt.     3  T.  R.  506.  n.  (a).     6  T.  R.  57.     4  XauiU;.  888.  -^ 
62.  fianken  disoouot  biUs  wt  A,,  and  state  an  account  In  which  they  ffwe  him  credit 
Ibr the iKt proceeds;  whilst  the  bUU are  running,  A.  becames  bankimpt    This  is  a 
case  of  mutual  credit,  and  the  bankers  are  not  bound  to  come  in  under  the  comniis* 
ODD,  upon  the  bills  which  are  dishonoured.     Holt,  408.  — 3J.  The  bankru|)t's  ac- 
ceptances cannot  be  set  off  as  mutual  credit,  unless  thete  was  some  connection  b^ 
tween  him  and  the  creditor,  when  they  were  oKginaU^  given.    4  Taunt.  888.^- 
V4.  The  vendee  of  goods  before  the  bankruptcy  cannot,  to  an  action  by  the  assignees 
for  thenrice,  set  off  a  bill  of  the  bankrupt,  received  by  the  vendee,  before  the  poiv 
chase,  vom  a  third  person,  under  the  idea  that  the  vendor  was  failiitt,  and  with  the 
view  of  covering  it  by  die  purchase.    1-6  East,  150.  —  55.  Proceeds  ofone  bill  applied 
in  satisfiution  of  another,  upon  circumstances  of  specific  appropriation.    $  Rose,  366. 
—36.  A.  was  indebted  to  B.  in  two  different  sums;  when  the  ftrst  became  due,  B.i»- 
^ceived  from  A.  a  bill  exceeding  the  sum  due,  under  pronnse  to  ffetum  the  excess  whan 
paid ;  A.  becomes  bankrupt.    B.  was  allowed  to  set  off  the  excess  against  the  other 
demand.    7  T.  R.  578. — 57.  Set  off  for  prior  advances  against  assignees  demanding 
dishonoured  bill,  pledged  for  subseqpient  advances,  under  agDeement  to  return  surplus, 
feftised.    Swanst.  so. — 38.  Where  an  insured,  being  .indebted  to  the  underwriter  on 
a  haiance  of  accounts  becomes  bankrupt,  if  a  loss  afterwards  happen,  the  underwriter, 
in  an  action  }^  the  assignees,  may  deduct  the  balance  due  to  him,  from  the  amount  of 
his  tubacription.    8  Mars.  561.  —  39.  An  underwriter  is  entitled,  where  the  assueed 
has  become  bankrupt  afker  the  poli^  of  insurance  was  effisoted,  to  deduct  what  was 
due  to  him  before  the  bankruptcy,  on  a  balance  of  accounts  between  the  assured  and 
himself,  -from  out  of  the  amount  of  his  subscription  to  the  policy,  in  the  event  of  a 
loss  subsequent  to  thebankniptcy,  under  5  (Geo.  S.  c.  30. ;  the  stat.  19  Qto.  s.  c.  S2. 
t-  S.  suspending  the  effect  of  a  bankruptcy  in  the  case  of  an  assured,  and  the  under- 
vriter,  on  both^ides,  so  as  to  let  in  the  former  statute,  till  thdresultof  the  voyage 
tballhave  been  ascertained,  and  the  accounts  stated;  because  the  19  Geo.  2.  c.  3S. 
(tdimtting  persons  assured  to  cldm^  losses  against  bankrupt  underwriters,  although 
Ittppening  after  the  bankruptcy),  is  in  pari  materia^  and  the  two  states  are  to  be  coo- 
itruiBd  with  reference  to  each  other,  so  as  to  make  them  mutually  beneficial ;  and 
therafare  it  was  hald,  that  a  set  off  must  be  allowed  to  a  lohrent  underwriter,  by  the 
ansnees  of  a  bankruptassured,  under  5  Geo.  8.  c.  30.    3  Price,  9527.  -^40.  A  broker 
with  a  commiaBion.ife/c9vd^^(upon  which  circumstance  the  ease  turned,  see  1  T.  R. 
113.)  eflfeets  policies  in  his  own  name,  on  account  of  his  principal,  who  is  unknown 
(tfaoughthe  circumstanoe  isiramaterial)  to  the  underwriter;  losses  happen;  the  undev* 
writer  becomes  bankrupt;  after  wbidi  the  amount  of  thelosses  is  paid  oy  the  broker  ta  hia 

C'aripal.  'Held,  i  .That  the  underwriter  must  be  considered  as  having  dealt  with  thebio- 
'  as  a  principal,  and  having  given  credit  to  him ;  so  that  the  case  was  one  of  mutual 
«redit,within  the  stat  5  Geo.  8.  c.30.  s.  88,,  and  therefore  that  the  broker  might  set  off  the 
loeesin  an  action  brought  against  him  by  die  assignees.  8.  That  this  might  be  done  under 
the  general  issue  non  assumpsit,  since,  fay  the  above  statute,  the  assicnees,  in  a  case  of 
iBuUial  credit,  are  only  entitled  to  the  «um  due  after  deducting  such  credit.    1  T.  R. 
IW. —  41.  A  broker  under  a  commission  del  em^re,ieffectio^  policies  in  bis  own 
vuDc,  for  principals  unknown  to  the  underwriter,  must  ^be  consuiered,  quoad  the  un- 
derwriter, as  a  principal,  and  as  one  to  whom  he  has  given  credit.    So  that  if  losses 
^Ppen  before,  thougn  they  are  not  adjusted  and  paid  by  the  broker  t6{(the  principals 
tiU  after  the  bankruptcy  of  the  underwriter,  the  broker  may  set  them  off  against  an 
action  brought  by  the  assignees.    1 T.  R.  885.  •—  48.  An  insurance  broker  meets  po- 
licies as  such,  in  the  following  manner;  one  in  his  own  name,  and  on  his  own  ac- 
count; one  in  name  and  on  account  of  his  principal.    He  is  acting  under  a  del  ere* 
^(commission.    Losses  happen  on  all  three.    All  of  the  underwriters,  but  one, 
idjost  and  sign  off  the  losses.    That  one  does  not,  having  become  insolvent.    The 
^oker  gives  his  principal  credit,  but  does  not  payhimforthb  underwriter's  subscrip- 
^  conformably  to  tne  adjustment  made  by  the  other  underwriters.    This  under- 
l^ter  becomes  bankrupt.    The  broker  is  indebted  to  him  for  premiums  of  insurance. 
™s  assignees  sue  for  them,  and  the  question  arises,  whether,  under  the  stat  5  Geo.  2. 
^30.  8.  88.  the  broker  is  entitled  to  set  off  the  losses.    That  statute  gives  the  right 
^  Kt-off  where  there  has  been  **  mutual  credit  given  by  the  bankrupt  and  any  other 
P^i^n,  or  nmtual  debts  between  the  bankrupt  and  any  other  person."    Hekl,  that  in 


^jcNive,  quoad  these,  he  had  a  right  of  set*off;  but  not  qwiad  the  other.    8  M.'&  S. 
'^« "-  45.  -Where  a  prind^  entrusted  hia  broker  with.a  policy  <tf . iniunoce  to  re- 

caive 
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ceive  an  average  lou  under  it,  and  became  a  hankrnpt,  and  the  broker  afterwardi 

'  received  the  average  loss,  he  was  allowed  to  set  off*  several  sums  of  money  due  to  him 

■  from  the  bankrupt  for  premiums,  &c.  against  the  amount  he  received  upon  the  policy 

after  the  bankruptcy.    Co.  Bt.  Laws,  S66.    Ibid.  567.  —  44.  But  if  a  broker  has  not 

a  del  credere  commission,  he  will  not  be  permitted  to  ret  off  losses  on  goods  which  he 

insured  for  other  persons ;  for  in  that  case  the  debts  are  due  only  to  the  insured,  and 

'  not  to  the  broker.    Cited  1  T«  R.  1 13.     1  Esp.  274.  —  45.  An  insurance  broker, 

without  a  commission  del  credere^  is  not  entitled  to  set  off^  against  an  action  for  pre* 

•  roiums  by  the  bankrupt  underwriter's  assignees,  the  counter  claims  of  the  assured, 
which  arose,  but  were  not  adjusted  before  the  bankruptcy.     16  East,  382.  —  46.  In 

'  an  action  by  the  assignees  of  a  bankrupt  underwriter  against  a  broker,  for  preminms 

.  due  to  the  bankntpt,  semUe,  that  the  broker  cannot  set  off  a  loss  on  a  policy  effected 

.  by  him  as  agent,  without  a  commission  del  credere,  where  there  has  been  no  adjust- 
ment ;  though  the  loss  took  place  before  the  bankruptcy.   2  Mars.  215.    6  Taunt.  519. 

<  •— >  47.  An  insurance  broker,  not  entrusted  with  the  custody  of  a  policy,  effected,  not 
in  his  own,  but  in  his  principal's  name,  is  not  entitled,  in  case  of  the  underwriter's 
bankruptcy,  to  set  off  a  loss  against  premiums  due  from  himself  to  the  bankrupt, 

.  though  he  has  a  commission  del  credere,  and  though  that  commission  was  expressed 
in  the  body  of  the  policy.  7  Taunt.  478.  .1  Moore,  1 78.  —  48.  An  insurance  broker 
cannot  set  off  returns  of  premium  due  from  a  bankrupt  underwriter,  against 
premiums  due  from  himself  to  the  underwriter.  4  Taunt  534.  —  49.  Where  a 
ractor,  dealing  for  a  principal,  but  concealing  that  principal,  delivers  goods  in  his 
own  name,  the  person  contracting  with  him  has  a  right  to  consider  him  to  all  intents 

.  and  purposes  as  the  principal;  and  though  the  real  principal,  may  appear,  and  bring 
an  action  upon  that  contract  against  the  purchaser  of  the  goods,  yet  that  purchaser 
may  set  off  any  claim  he  may  have  against  the  factor,  in  answer  to  the  demand  of 
the  principal.     7  T.  R.  360,  in  note.     7  T.  R.  359.     Ibid,  and  Co.  Bt.  Laws^  378. 

'  —  50.  An  executor  cannot  set  off  a  debt  due  from  himself  on  his  own  account 
to  a  bankrupt,  against  a  debt  due  from  the  bankrupt  to  the  testator,  even  though 
the  executor  be  residuary  legatee.    3  Atk.  691.  — 51.  A  testator  in  his  life-time 

•  appointed  an  attorney  to  collect  his  rents;  after  his  death  the  attorney  received 
rent  which  was  in  arrear  in  the  testator's  life-time ;  the  executrix  of  the  testa* 

•  tor  brought  an  action  for  the  money  in  her  own  name,  and  the  attorney  Waf 
not  allowed  to  set  off  a  debt  due  by  the  testator  to  him.  1  Esp.  N.  P.  240; 
Bull.  N.  P.  180.  —  52.  A  man  became  indebted  to  his  uncle  for  board,  &c,; 
the  uncle  by  his  will  left  him  a  legacy,  and  appointed  his  son  executor;  the  nephew 

•  afterwards  became  indebted  to  the  executor,  and  then  sued  hiip  in  the  spiritual  court 
.  for  the  legacy.    The  executor  filed  his  bill  in  chancery  against  the  nephew,  and  he 

becoming  a  bankrupt,  against  his  assignees,  for  an  allowance  to  be  made  him  out  of  the 
legBLcy,  for  the  money  which  the  bankrupt  (the  legatee)  owed  to  the  testator,  and 

•  likewise  to  the  plaintiff .  The  court  decided,  that  a  legacy  due  from  an  executor  who 
admits  assets,  is  in  equity  a  debt  due  from  the  executor,  and  allowed  the  set-off  2  P. 
Wms.  128.  —  S3,  Directors  or  trustees  of  a  company  incorporated  by  charter,  or 
act  of  parliament,  cannot  set  off  a  debt  due  to  them  in  their  individual  characterty 
against  a  demand  made  upon  them  by  the  assignees  of  a  bankrupt,  for  stock  due  to 
the  bankrupt  from  the  company  in  their  corporate  capacity.  1  £.  C.  Ab.  9. —  54. 
But  where  there  was  an  express  bye-law,  subjecting  the  stock  of  each  member  to  any 
debts  he  should  owe  the  company,  and  the  banker  of  the  company  was  indebted  to 
them  for  a  balance  in  his  hands,  and  became  a  bankrupt ;  the  company  was  allowed 

•  to  set  off  the  stock  which  the  bankrupt  held  in  the  company,  against  the  balance  to 
.  them  on  the  banking  account  1  E.  C.  Ab.  9.  1  Stra.  645.  —  55,  Set-off  of  bank- 
.  rupt  partner's  share  of  joint  credit  against  his  separate  debt,  and  proof  for  residue. 

B  Ves.  248.  —  56.  Set-off  of  separate  debt  from,  against  joint  debt  to,  the  estate,  and 
proof  for  residue.  12  Ves.  346. —  57.  Set-off  of  bankrupt's  debt  to  one  partner, 
against  joint  debt  of  him  and  partner,  upon  bond  to  secure  his  debt.     18  Ves.  232.  -— 

•  58.  Set-off  and  joint  proof  allowed,  under  the  circumstances.  1  Mad.  577< — 59. 
,  A  person  drew  and  gave  a  note  to  his  bankers,  on  account  of  a  debt  due  to  them ; 

they  indorsed  the  note  to  another  firm  formed  of  some  of  the  partners  in  the  banking 
house;  the  holders  of  the  note  brought  an  action  against  the  drawer;  the  drawer 
was  allowed  to  set  off  a  debt  due  to  him  from  his  bankers.  Peidce,  197. —  60.  A.,B.9 
and  others  carried  on  a  partnership  together,  but  B.'s  was  the  only  name  that  ap- 
peared. In  an  action  by  the  partners,  the  defendant  was  allowed  to  set  off  a  debt  due 
to  him  from  B.  2  Esp.  Rep.  269.  —  61.  The  petitioner  was  a  creditor  under  a  'se- 
parate  commission  against  A.,  and  debtor  to  a  joint  commission  against  A.  and  B. ; 
he  prayed  that  an  action,  brought  by  the  assignees  for  the  debt  he  owed  to  the  ioint 
.  commifsion  might  be  staid,  and  that  hit  demand  upon  the  separate  estate  might  be 

allowed 
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So  before  these  statutes,  where  there  was  mutual  dealings,  the  balance 
«nly  should  be  paid.  Per  Hale,  2  Ver.  117.  Q.  2  Ver.  254.  per  North, 
1  Mod.  215. 

So,  if  the  bankrupt  before  his  bankruptcy  ha4  assigned  a  bond,  and 
was  indebted  to  the  obligor,  the  obligor  shall  be  allowed  to  deduct  the 
debt  to  him  against  the  assignee  of  the  bond.     Semb.  2  Ver.  428. 

(D  28.)  How  the  assignment  shall  be  made. 

The  assignment  may  be  made  (z)  to  the  creditors  who  come  in  of  all 
the  goods  of  the  bankrupt,  for  satis&ction  of  their  respective  debts 
niteably. 

Or  to  any  in  trust,  and  for  the  equal  benefit  of  all  the  creditors. 

And  if  all  the  creditors  have  a  joint  debt,  the  goods  may  be  assigned 
to  them  generally.     R.  2  Co.  2^.  b. 

But  a  general  assignment  of  the  goods  to  the  creditors,  who  have  se* 
varal  and  different  debts,  is  not  good.     R.  2  Co.  26.  b.  (a) 

(D  29.)  What 

^—^—^^^.^^—  ■       ..         _-■■■■    -  . 

albwed  as  a  set-off  ittainst  the  debt  he  owed  the  joint  estate.  Lord  Chancellor 
<ioobted  whether  the^bt  could  be  set  off  under  the  statute  relating  to  mutual  debts. 
1  AtL  100.  -^  62.  Semble,  that  a  creditor^  sued  bv  the  solvent  partner  and  bankrupt's 
issigiiees,  for  money  received  on  a  bill  transferred  to  him  by  a  oankrupt  partner,  can- 
not set  off  a  demand  due  from  the  partnership.  10  East,  418. — 63.  A  creditor  of 
t  partnership  haTing  made&rther  advances  on  the  security  of  a  bill  of  exchange,  de- 
ponted  with  him  for  that  purpose  by  the  partners,  and  having  undertaken  to  receive 
tike  amount  when  due  and  return  the  surplus,  the  bill  having  been  dibhonoured  and 
remaining  in  his  hands  unpaid,  is  not  entitled,  on  the  bankruptcy  of  the  partners,' to 
Kt  off  his  prior  advances  against  a  demand  b^  the  assignees  for  the  bill.  Swanst.  30. 
—  64.  Three  partners.  A.,  <B.,  and  C,  deliver  bills  to  D.  for  a  special  purpose ;  A^^ 
>nd  B.  become  bankrupts.  In  an  action  by  their  assignees  against  D.  for  uie  proceeds* 
of  the  bills,  held,  that  C.  not  haviag  been  made  bankrupt,  Uiis  was  not  a  case  of  mu» 
tuil  credit  widiin  5  Greo.  2.  c  30.  s.  18.  so  as  to  entitle  the  defendant  to. set  off  the 
InUs  against  a  debt  due  ito  him  from  A.,  fi.,  and  C.  1  Mars.  184.  -—  65,  Set-off  by 
pvt-owners  of  ship  of  separate  debts  due  from,  against  joint  debts  due  to,  bankrupt^ 
fcfosed.  10  Ves.  105. —  66.  Debt  due  to  wife  dum  sola,  cannot  be  set  off  iwainst 
d^t  due  from  husband.  S  Rose,  249.  —  67.  Where  there  u  mutual  credit  between 
«  bankrupt  and  creditor,  the  commissioners  ought  to  stop  interest  on  both  sides,  at  the 
riffle  of  tne  bankruptcy,  or  compute  interest  on  both  sides  till  tlie  settling  the  account. 
lAtk.dO. — 68.  If  a  broker,  having  a  del  credere  commission,  pay  by  mistake  the 
whole  money  due  to  the  assignees,  without  deducting  the  amount  which  he  is  so 
>Qowed  to  set  off,  he  may  recover  it  b$ick  from  the  assignees  as  money  had  and  re- 
ceived to  his  use.     1  T.  R.  285. 

(>)  1.  Conumssioners  have  no  estate,  but  only  a  power,  which  must  be  executed 
^  the  meanfl  prescribed  by  the  statute^  with  the  circumstances  therein  directed,  namely, 
by  the  miyority;  and  not  merely  by  deed  indented,  but  also  enrolled.  Stat.  I3£liz. . 
€>7.  s.  2.  11,  12.  1.  Jac.  1.  c.  15.  s.  13, 14.  21  Jac.  1.  c.  19.  s.  11,  12.  14.  15 
Oeo.2.  c.  30.  s.  31. 42.  If  it  deviate,  it  is  a  nullity.  Jones,  196.  1  Vent.  360. 
l]2  Mod.  3.  Garth.  178. — 2.  No  schedule  to  be  annexed  to  the  commissioners'  as- 
"gDinent  Stat  6  Geo.  2.  c.  30.  s.  42.  —  3.  In  the  assignment  the  assignees  enter > 
into  covenants  to  perform  their  trust,  and  the  words  jointly  and  severally  should  be 
^"wted,  for  the  safety  and  security  of  each  respective  assignee,    l  Atk.  88. 

(a)  1.  For  future  real  estates,  come  to  the  bankrupt  between  the  issuing  of  the  com- 
viision  and  the  confirmation  of  his  certificate,  there  must  be  a  new  conveyance,  l 
Atk.  253.  1  P.  Wms.383.  Billing,  118. — 2.  As  where  they  descend,  upon  him. 
)  Bfar.  667.  —  3.  Tfi  an  action  on' a  promissory  note,  given  to  an  uncertificated  bank- 
^^  after  the  commission  issued,  the  defendant  pleaded  the  bankruptcy  of  the  plain- 
^  ami  commissioners'  assignment,  and  that  the  assignees  demandea  payment  of  him :. 
^«  plaintiff  replied,  that  mere  had  been  no  assignment  to  the  assignees  after  the 
ntkiDgof  the  note,  and  that  the  defendant  treated  with  the  plfuntiff  as  one  capable 
^  contracting  pertonuUy.    Held,  that  the  demand  by  the  assignees  vested  the  right 
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(D  29.)  What  remedy  the  assignee  shall  have.  (6) 

The  assignee  shall  have  the  same  [c)  remedy  for  recovery  of  debts 
due  to  the  bankrupt,  as  the  bankrupt  himself  could  have. 

And  therefore  he  inay  have  debt  upon  a  bond  or  contract  made  to  the 
bankrupt.     Cro.  Car.  187.  209.     R.  2  Cro.  105. 

.  Or  action  upon  the  case  upon  assumpsit.     Lut.  274>. 

And  tlie  proper  method,  is  to  allege  a  promise  to  the  bankrupt  him- 
self, and  not  to  the  assignee,  except  where  an  express  promise  is  made  to 
him  after  the  assignment.     Per  Holt,  Mod.  Ca.  131.     R.  2  Sho.  238. 

Or,  if  money  of  the  bankrupt  is  received  by  B.  after  the  assignment, 
this  is  a  new  contract,  and  amounts  to  an  express  promise  to  the  assignee. 
Mod.  Ca.  lSl.{d) 

So,  if  the  bankrupt  had  a  judgment,  the  assignee  may  have  a  scire 
Jacias  upon  it.     1  Vent.  193. 

And,  if  after  the  assignment,  and  before  the  scire  Jacias  by  the  asaigndb, 
the  bankrupt  himself  sues  execution,  and  the  money  is  levied,  the  court 
will  stay  it  in  the  hands  of  the  sheriff,  or  in  court,  till  the  assignee  sues 
gk  scire  Jacias.     1  Vent.  193. 

And  in  a  scire  Jacias  by  a  bankrupt  against  the  terretenant  and  juds;^ 
ment  for  him,  if  the  plaintiff  dies,  the  judgment  may  be  entered  at  the 
request  of  the  assignee,  without  a  new  scire  Jacias*    5  Mod.  88. 

So,  if  the  goods,  &c.  of  the  bankrupt  come  to  the  hands  of  another, 
the  assignee  shall  have  trover;  for  the  property  is  vested  in  him. 
2  Vent.  63. 

Though  they  come  to  his  hands  by  force  of  an  execution  at  his  suit, 
executed  after  the  bankruptcy.     Sanb.  Sho.  12.     1  Sal.  111. 
__  lilt  ,  II  ■  1 .1    ■  „ . 

in  them ;  that  a  new  assignment  of  personal  property  was  not  necessary^  and  that  the 
mode  of  contracting  was  immaterial.  3  Smith,  5S.  7  East^  53.  — -  4.  When  comniis- 
sioners  have  executed  an  assignment  of  the  bankrupt's  estate,  and  aflerwards  given 
htm  his  certificate,  they  cannot  make  a  subsequent  assignment.  1  P.  Wms.  386.  — - 
5.  Where  the  original  deed  conveying  the  bankrupt's  estate  was  lost,  the  chancellor 
refused  to  make  an  order  that  the  counterpart  should  be  enrolled  as  the  original  deed, 
although  an  affidavit  was  made  of  the  loss.    Amb.  180.    S  Com.  Dig.  S5. 

(b)  Vide  infra. 

(e)  1.  Assignees  not  to  commence  suits  in  eouity  without  the  consent  of  the  credi- 
tors. Stat.  5  Geo.  2.  c.  30.  s.  38.  —  2.  Creuitors  cannot  give  a  general  power  to 
assignees,  to  prosecute  suits  (or  submit  matters  to  arbitradoo)  at  their  own  discretion; 
there  must  be  a  meeting  of  creditors  upon  a  notice  given  in  the  London  Gazette,  to 
consider  each  particular  case.  1  Atk.  90.  — 3.  Assignees,  however,  may  sue  without 
consent  of  creditors,  where  creditors  interests  are  not  affected.  2  nose,  371.  I 
Mer.  244.  —  4.  And  may  sue  at  law  without  consulting  the  creditors^  3  Salk.  59. 
12  Mod.  324.     Cowp.  570.     5  Ves.  583. 

(d)  A.  commits  an  act  of  bankruptcy,  and  quite  England,  having  previous  to  his  ack 
of  bankruptcy  become  indebted  as  indorser  of  a  bill  of  exchange  to  B.,  which  bill  ia 
dishonoured,  and  due  notice  thereof  given.  In  A.'s  absence,  his  wife  makes  insur- 
ances, the  broker  being  still  a  creditor  for  the  premiums  paid  by  him.  B.  having  sued 
the  drawer,  and  obtained  judgment,  is  induced  by  A.'s  wife  to  take  a  bill  in  part  pay- 
ment, indorsed  by  her  for  A.,  and  stay  execution  upon  depositing  the  polides;  which 
being  done,  a  loss  happens.  This  bilfnot  being  paid,  B.  the  broker  accepts  another  for 
the  amount,  in  his  favour,  upon  the  policies  being  delivered  to  him  for  A.,  with  the 
consent  of  A.*s  wife ;  and  having  received  the  money  thereon,  ptijs  that  bill,  and  de* 
ducts  in  account  with  A.'s  assignees,  against,  whom  a  commission  is  issued  after  such 

Cayment.    Held,  that  the  assignees  could  not  recover  of  B.,  for  A.'s  wife  and  the  bro- 
cr  were  their  agents,  and  they  could  not  take  the  benefit  of  the  policies  effected  by 
her  widiout  tiddng  the  burthen.    3  Smith,  164.    7  East,  164. 

6  And 
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And  he  may  declare  ffeneraUvy  quod  cum  passessiofiatus  Jitisset  ut  de 
bonis  suit  propriis.     Dub.  1  Sal.  111. 

If  A.  and  B.  are  joint  obligees  or  partners,  &c.  and  A.  becomes 
bankrupt,  and  the  assignment  be  to  B.,  he  shall  maintain  an  action  upon 
the  bond  alone,  being  entitled  to  a  moiety  in  his  own  right,  and  to  the 
odier  moiety  as  assignee.  Semb.  per  Wind,  but  the  others  Dub.  Ray.  7. 
1  Lev.  17. 

So,  if  a  debt  of  A.  be  assigned,  part  to  one  creditor,  part  to  another^ 
each  may  sue  for  his  part ;  for  the  statute  makes  a  severance.  Pejf 
Warb.  Godb.  195,6.     Adm.  cont  1  Lev.  17- 

And^  if  the  bankrupt  aflerwards  sues  For  the  debt,  the  defendant  may 
plead  that  he  was  a  bankrupt,  and  that  the  debt  was  assigned.  Lut, 
701. 

But  after  the  commission,  and  before  the  assignment  (^),  the  bankrupt 
mi^  sue  for  his  debt  in  his  own  name.  Per  Holt,  1  W.  &  M.  R* 
1  Sal.  108. 

So,  if  the  sheriff,  &c.  execute  an  execution  by  fieri  facicLS  tested  be* 
lore  the  bankruptcy,  trespass  does  not  lie  against  the  officer,  though  the 
execution  was  executed  after  the  commission  awarded  against  thebanky 
TwgX.     R.  1  Sid.  271.     1  Lev.  173.     R.  Sho.  12.     3  Mod.  236. 

So  after  assignment,  the  bankrupt  may  (/*)  mmntain  trespass;  for  da« 
mafies  are  uncertain,  and  not  assignable.     2  Keb.  372.  (8) 

So  covenant,  {g)     2  Keb.  372.     Per  2  J.  1  Ca.  Ch.  71.  {h) 

So 

'"■'!■■■  ■       -        "    '  '■     ■  "■■  ■  ■     I  I  ■  III  ^ »■   ■■■    ,      I  1,1,  I) 

{/)  The  bimkrupt  represents  his  estate  previous  to  the  choice  of  assignees.    19  Ves, 

(/)  An  attorney,  though  bankrupt,  may  practise.    2  Ves,  J.  68. 

Q^)  Sed  vide  supra. 

(A)  1.  The  bankrupt  can  acquire  property  only  for  the  benefit  of  his  assignees^ 
10  Yes.  94.  See  16  Ves.  474. —  2.  And  if  an  uncertificated  bankrupt  assign  after 
acquired  property  in  trust,  for  a  valuable  consideration,  and  a  creditor  of  the  bank- 
rupt's seize  it  in  execution ;  the  trustee  maj^  maintain  trover  against  him.  Peake,  140. 

—  J.  Therd  are  determinations  that  the  assignees  are  not  entitled  to  the  earnings  of 
an  uncertificated  bankrupt  *by  his  personal  labour.  Co.  Bt.  Laws,  431.  £sp.  N.  P.  140, 
^  4.  A  bankrupt  may  recover  in  ejectment,  premises  which  the  assignees  have  given 
up  to  him,  as  not  worth  an  assignment.  3  Taunt.  440.  —  5.  An  uncertificated  bank- 
nipt  has  a  right  to  money  on  goods  acquired  by  him  since  his  bankruptcy,  against  all 
but  his  assignees ;  and  therefore,  unless  they  interfere,  may  sue  a  stranger  who  either 
injures  the  property,  or  dispossesses  him.    7  T.  R.  2^6.    7  T.  R.  391.     i  B.  &P.  44. 

—  6.  An  uncertificated  bankrupt  may  maintain  an  action  of  assumptil  against  a  third 
person  for  work  and  labour.  Co.  Bt.  Laws,  431.  and  for  work  and  labour,  and  materials 
furnished  necessary  tp  his  labour.  £sp.  N.  P.  1 40. ;  for  the  assignees  cannot  let  out  the 
bankrupt;  they  cannot  contract  for  hb  labour.  Per.  Ld.  Mansfield,  in  Co.  Bt.  Laws,  431 . 

—  7.  And  auumpsU  for  money  lent  and  advanced  by  him  after  his  bankruptcy ;  for 
it  will  be  presumed,  that  the  money  was  earned  by  him  subsequent  thereto.  1  £sp. 
N.  P*  170.  —  8.  An  uncertificated  bankrupt  may  sue  for  the  non-performance  of^a 
contract  for  the  delivery  of  goods  entered  into  by  him  subsequent  to  the  bankruptcy, 
unleis  the  assignees  interpose.  Holt,  179. — 9.  The  bankrupt  cannot  file  a  bill  of  re- 
demption in  respect  of  his  rbht  to  the  surplus;  but  when  he  has  a  clear  interest,  and 
the  assignees  refuse,  they  will  be  compelled,  upon  pedtion  and  offer  of  indemnity,  to 
lend  him  thdr  names.  See  9  Ves.  77.  —  10.  A  bankrupt  cannot  sue  in  his  own  name 
for  the  benefit  of  his  creditors.  15  East,  622.  — 11.  An  uncertificated  bankrupt,  era- 
ploved  by  his  assignees  to  work  for  the  benefit  of  his  estate,  may  sue  them  for  work 
and  hibour.  4  Taunt.  754.  — 12.  Bankrupt's  right  to  petition  in  respect  of  his  interest 
in  the  surplus.  18  Ves.  81. — 13.  The  bankrupt,  wnen  attainted,  cannot  petition. 
14  Ves.  452.  —  14.  Bankrupt  allowed  to  maintain  a  bill  for  a  discovery  and  account* 
qi  aid  of  his  defence  at  law.  1  ^d.  423.  — 15.  A  bill  was  filed  for  a  discovery  of  the 
baiiknipt*i  estate  j  a  demumer,  because  the  bankrupt  was  not  made  a  party,  was  allowedl 

L  2  «  Vom. 
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So,  if  a  debt  duQ  to  the  bankrupt  and  another  be  assiguedi  theyoan 
not  join  in  the  suit.    Adm.  1  Lev.  17»  18.      ' 

Yet  a  suit  by  a  creditor  for  a  debt  {i),  or  an  execution  upon  a  judg- 
ment 


1  Vern.  32.  But  it  is  now  considered  not  necessary  that  a  bankrupt  should  be  made 
B  party  to  a  bill  against  his  assignees.  5  P.  Wms.  31 1.  n.  3  Bro.  9S8.  In  the  exchequer, 
cited  2  Yes.  jun.  643.  —  16.  Whether  the  bankrupt  can  be  made  a  party  merely  for 
discovery  and  to  maintmn  an  injunction,  quaere.  1  V.  &  B.  545.  — 17.  l)emurrer  to 
bill  joining  bankrupt  with  assignees  in  charges  and  prayer  for  relief,  yiz.  the  specific 
performance  of  a  contract  previous  to  his  bankruptcy,  allowed.  1  V.  &  B.  545. 
bistinction  as  to  fraud.  Ibid. —  18.  Bankrupt  may  resume  his  trade,  the  goodwill  of 
which  has  been  sold,  provided  he  does  not  hold  himself  out  as  carrying  on  the  same 
identical  concern.    1  Rose,  1 23.    17  Ves.  335. 

(t)  1.  The  petitioning  creditor  was  estopped  from  proceeding  at  law.  1  Atk.  152. 
Ibid.  153.  I  Bro.  270.  —  2.  Proof  by  another  creditor  was  not  considered  a  conclusive 
•election  to  take  under  a  commission ;  and  a  creditor  has  been  suffered  to  make  his 
election  of  proceeding  at  Uw  against  the  bankrupt  afler  having  proved  his  debt,  and 
received  two  dividends,  upon  condition  of  refunding  what  he  had  received, 
t  Atk.  219.  220.  221.  3  Yes.  I.  1  Bos.  &  Pull.  424.  8  T.  Rep.  364.  Co.  Bt. 
Law,  130.  11  Yes.  203.  —  3.  And  if  a  creditor  who  had  proved  a  debt  under  a  com- 
mission, was  put  to  his  election  by  the  court,  and  he  elected  to  proceed  at  law,  he  waa 
nevertheless  allowed  to  prove  his  debt  for  the  purpose  of  assenting  to  or  dissenting 
from  the  certificate.  7  Yin.  134.  1  Atk.  219.  220.  221.  3  Bro.  216.  1  Aik.  85; 
Co.  Bt.  Laws,  133.  1  Yes.  jun.  159.  14  Yes.  138.  —  4.  By  stat  49  Geo.  3.  c.  121.  s.  14. 
^*  It  shall  not  be  lawful  for  any  creditor,  who  has  or  shall  have  brought  any  action,  or 
instituted  any  suit  against  any  bankrupt,  in  respect  of  any  demand  which  arose  prior 
to  the  bankruptcy  of  such  bankrupt,  or  which  might  have  been  proved  as  a  debt  under 
the  commission  of  bankrupt  issued  against  such  bankrupt,  to  prove  a  debt  under  such 
commission  for  any  purpose  whatever,  or  to  have  the  claim  of  a  debt  entered  upon  the 
proceedings  under  such  commission,  without  relinquishing  such  action  or  suit,  and  all 
'benefit  from  the  same ;  and  the  proving  or  so  claiming  a  debt  under  a  commission  of 
bankrupt  by  any  creditor,  shall  be  deemed  an  election  by  such  creditor  to  take  the 
benc^t  of  such  commission,  with  respect  to  the  debt  so  proved  or  claimcKi  by  him ; 
provided  always,  that  such  creditor  shall  not  be  liable  to  tne  payment  to  the  baaknipt 
or  his  assignees,  of  the  costs  of  such  action  or  suit  which  snail  be  sp  relinquished  by 
him ;  and  provided  also,  that  where  any  such  creditor  shall  have  brought  any  action 
or  suit  against  any  such  bankrupt  jointly  with  any  other  person  or  persons,  his  relin- 
quishing such  action  or  suit  against  such  bankrupt  or  bankrupts,  shall  not  in  any 
manner  affect  such  action  or  suit  against  such  other  person  or  persons."  —  5.  Upon  a 
creditor  electing  to  come  in  under  the  commission,  he  must  give  up  proceedings  at  law. 

I  Rose,  184.  —  6.  Hence,  upon  petitioning  to  prove,  he  must  dischai]^  the  mmkrupt 
from  custody.  2  Rose,  421 .  —  7.  But  proving  under  the  commission  is  in  itself  a  dis- 
continuance of  proceedings  at  law.  1  Rose,  394.  2  Y.  &  B.  253.  -^  8.  The  creditor 
need  not  elect  between  the  commission  and  proceedings  at  law,  before  the  dividend. 

II  Yes.  203.   1 4  Yes.  138.  —  9.  Except  where  a  creditor,  vnth  a  view  to  both  remedies 

(the  commission  and  proceedings  at  law),  split  an  entire  demand,  and  being  assignee, 

delayed  a  dividend.    1 4  Yes.  587.   See  1  Yes.  159.  — 10.  A  creditor  having  the  l^k- 

xupt  in  execution  at  the  time  of  commission  issued,  may  elect  between  the  commissioa 

and  proceedings  at  law.    13  Yes.  183.    11  Yes.  203.    Cooke,  131.    1  Str.  653. — 

J  I.  Petitioning  creditor  cannot  sue  the  bankrupt  at  law.     1  Atk.  152.  153.  154. — 

12.  Obtaining  an  order  for  an  inquiry  before  the  commissioners,  is  an  election  to 

come  in  under  the  commission.    1  Rose,  181.  — 13.  Petitioning  that  commission 

may  be  superseded,  or  if  found  valid  that  party  may  prove,  is  an  election  to  come  in 

under  the  commission.    1  Rose,  204. — 14.  Proof  upon  one  of  two  bills,  is  an  elec* 

tion  to  relinquish  a  suit  at  law  upon  the  other.    1  Rose,  98.  204. —  15.  Holder 

of  joint  note  of  A.  and  B.,  suing  out  commission  against  A.  and  proving,  then 

SMiag  A.  and  B.  at  law;  it  was  ordered,  that  unless  he  save  A.  an  indemnity  against 

.the  costs  and  consequences  of  the  action  within  a  wedc,  that  A.'s  name-Miould  be 

struck  out.    1  Rose,  460.    1  Y.  &  B.  346. —  16.  If  a  banknipt  promises  a  creditor  to 

j)ay  him  a  certain  sum,  in  consideration  that  he  will  not  come  under  the  commission, 

jand  the  creditor  afterwards  petitions  against  the  allowance  of  the  cerdficate,  it  is  a 

waiver  of  the  agreement,  end  deprives  the  creditor  of  all  daim  to  benefit  under  it. 

£so.  Cm.  282.  —  lis  But  the  being  chosen  assignee,  idll  not  prevent  the  creditor 

fit>m 
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nefit  will  be  Tain  after  tbe  commission ;  for  when  recovered  they  will 
be  liable  to  the  commission.     R.  2  Ca.  Ch.  191  • 

By  the  st.  1  J&c.  15.  an  assignee  shall  maintain  an  action  for  a  debt 
of  the  bankrupt  in  his  own  name.     R.  2  Cro.  105. 

And  therefore  it  is  sufficient  for  the  assignee  by  his  declaration  to  shew 

from  tuiDg  the  bankrupt  at  law  if  be  has  not  proved  h»  debt.  1  Atk.  1 59.  ^*  1 8.  The 
creditor,  1^  resorting  to  the  commusion,  waives  his  personal  remedy.  1 8  Ves.  341 .  —- 
19.  Stat.  49  Geo.  3.  c.  121.  s.  14.  takes  away  the  creditor's  right  to  chai^  the  bank- 
rnpt's  future  effects,  conferred  in  certain  cases  by  the  5th  Geo.  3.  c.  30.  s.  9.  for  the 
49tti  Geo.  3.  is  general,  without  making  any  exception  in  favour  of  those  cases,  and 
«nng  the  right  conferred,  Sec.  3  M.  &  S.  78.  —  20.  The  words  *'  proving  a  debt 
ttoder  a  commission,  shall  be  deemed  an  election  to  take  the  benefit  of  such  com- 
imssbn,"  must  be  taken  to  relate  to  cases  where  aparty  who  has  proved  under  a  com- 
mission, sues  the  same  person  under  whose  commission  he  has  proved.  16  East,  252. 
—  SI.  The  election  to  prove  under  a  commission  of  bankruptcy,  only  affects  the  rights 
of  the  party  proving.  If,  therefore,  the  acceptor  of  a  bill  of  exchange  becomes  bank* 
rapt,  and  the  indorsee  proves  under  his  commission,  this  election  takes  away,  (by 
49  Geo.  3.  c.  121.  s.  8.)  his  own  right  only  of  suine  the  bankrupt ;  so  that  if  the  bill  is 
returned  to,  and  paid  by  the  indorscr,  he  may  sue  the  bankrupt  thereon.  3  M.  &  S.  91  • 
—22.  Cases  upon  the  subject  of  a  creditor  retracting  his  election,  to  come  in  under 
the  commisaion,  previous  to  stat.  49  Geo.  3.  c.  1 21 .  are,  2  Ves.  9.  4  Ves.  836.  —  23.  A 
mortgagee  was  mused  leave  to  retract  an  election  made  erroneously,  supposing  his 
security  to  be  of  no  value.  1  Rose,  96.  —  24.  In  the  case  of  an  agent,  who,  with- 
oot  authority  and  without  the  knowledge  of  hb  principal  abroad,  took  the  bank- 
rapt  in  execution ;  it  was  held  an  election  Co.  Bt.  Laws,  132.  —  25.  Taking 
die  debtor  in  execution,  from  whatever  motive,  is  an  election  to  proceed  at.  law. 
19  Yes.  192.  —  26.  Attachment  for  money  ordered  to  be  paid  in  a  suit  instituted  before 
laDkruptcy,  is  not  an  election  to  proceed  at  law.  1  Buck,  41.  — 27.  Surrender  in  dis- 
charge of  bail  has  not  the  effect  of  an  election  by  creditor  to  proceed  at  law.  6  Ves.  1 46. 
and  see  1  Rose,  143.  18  Ves.  291.  — 28.  An  election  by  the  creditor  to  pro- 
eeed  at  law  did,  previous  to  stat.  49  Geo.  3.  c.  121.  prevent  his  taking  a  dividend; 
but  he  might  still  have  assented  to,  or  dissented  from,  the  certificate.  1  Ves.  159.  — ^ 
99.  And  a  creditor  having  the  bankrupt  in  custody  on  mesne  process,  was  permitted 
to  vote  in  the  choice  of  assignees,  witnout  being  obliged  to  discharge  the  bankrupt. 
nVes.  203.  —  30.  If,  after  a  commission  has  issued,  a  creditor  proceeds  at  law  against 
a  bankrupt,  and  takes  his  body  in  execution,  it  is,  independently  of  the  statute,  a 
conclusive  election ;  and  he  will  not  be  entitled  to  prove  so  as  to  receive  a  dividend 
although  he  should  afterwards  discharge  the  bankrupt  out  of  custody.  Co.  Bt  Lawr 
132.  13  Ves.  192. —  31.  And  where  a  creditor  who  had  taken  a  bankrupt  in  execu- 
tion subsequent  to  a  eommbsion,  afterwards  released  him,  and  proved  under  the 
eommission,  the  proof  was  expunged.  Co.  Bt.  Laws,  133. —  32.  Creditor,  under  the 
tircumstances,  competent  to  elect  between  the  commission  and  a  suit  at  law.  14  Ves. 
493. — 33.  Creditor  having  two  distinct  demands  in  different  lights,  cannot  prove 
npon  one  and  sue  for  thefother.  Stat.  49  Geo.  3.  c.  121.  s.  14.  I  Rose,  98.  184. 
904w  5  Taunt.  174.  Previously  to  the  above  stat.  he  might.  See  1  Bro.  270.  1  Atk. 
109.  3  Atk.  817.  14  Ves.  589.  Cooke,  25.  —  34.  Though  a  creditor,  on  distinct 
transactions,  may  prove  some  of  his  debts  under  the  commission,  and  sue  at  law  for 
others.  5  Taunt  174.  —  35,  A  creditor  cannot  split  a  demand,  and  prove  part  under 
the  commission,  and  prosecute  a  bankrupt  at  the  same  time  for  the  remainder  at  law. 
1  Atk.  109.  3  Atk.  816*.  1  Bro.  269.  —  36.  Not  even  upon  separate  notes  given  by 
the  bankrupt  for  distinct  parcels  of  goods ;  for,  if  a  creditor  can  comprise  his  whole 
demand  in  one  action,  he  cannot  be  permitted  to  split  it  14  Ves.  587.  1  Atk.  152. 
-^37.  And  if  a  creditor  makes  a  claim  of  part  of  nis  debt  under  a  commission,  and 
proceeds  at  law  for  the  remainder,  l)e  shall  be  compelled  to  make  an  election.  14  Ves. 
493.-38.  If  a  demand  be  upon  simple  contract,  and  the  creditor  has  a  security 
I7  an  assignment  of  ships,  and  another  by  bond,  this  l>eing  only  different  securities  for 
the  same  debt,  the  creoitor  cannot  proceed  at  law  upon  the  bond,  and  prove  under 
the  commission  for  the  simple  contract.  1  Bro.  269.  —  39.  So  a  mortgagee  cannot 
take  a  dividend  on  a  mortgage,  and  sue  upon  the  bond ;  but  if  a  mortgagee  ha» 
a  separata  debt,  which  cannot  be  tacked  to  tne  mortgage,  he  may  proceed  differently 
for  that  debt— 40.  When  a  plaintiff  suing  a  bankrupt,  elects  to  proceed  under  the 
commission,  the  defendant  is  entided  to  a  suggestion  thereof  upon  the  reeordl 
•  Ttont  549. 
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the  debt  due  to  the  bankrupt,  his  bankruptcy,  the  commission,  and 
signment  to  him.     Lut.  4*51. 

And  he  need  not  shew,  that  he  was  declared  a  bankrupt  by  the  com- 
missioners     R.  Lut.  455. 

Or  that  be  was  indebted  to  the  value  of  100/. ;  for  it  shalL  be  intended 
that  the  commission  issued  regularly.     R.  Lut  456. 

Or  that  there  was  a  petition  by  a  creditor  to  the  chancellor.     R.  Lut. 

456. 

Or  that  notice  of  the  assignment  was  given  to  the  debtor.     R.  Lut 

^56.  {k) 

Or  how  he  became  a  bankrupt.     Q.  Sho.  7-     R.  Carth.  29. 

But  now  it  is  sufficient  to  declare  shortly,  widiout  shewing  the  com- 
mission, and  assignment  at  large.     R.  after  verdict     Lut  277. 

So  the  assignee  shall  maintain  an  action,  where  the  contract  was 
made ;  for  the  privity  of  contract  is  assigned.     1  Sand.  239* 

In  debt  upon  bond,  there  is  no  need  of  a  prqfert  of  the  deed;  for 
perhaps  it  is  not  in  the  assignee's  hands.     R.  Cro*  Car.  209. 

But  an  action  by  an  assignee  does  not  alter  the  nature  of  the  debt; 
and  therefore  he  cannot  have  debt  against  an  executor  or  administrator 
Upon  simple  contract.     R.  Cro.  Car.  187.     Jon.  223. 

So  it  does  not  prejudice  the  defence  of  the  defendant.  And  there- 
fore, in  debt  upon  simple  contract  he  shall  wage  his  law.  R.  Cro.  Car. 
187.     R-  2  Cro.  105. 

So  the  defendant  may  plead  non  assumpsit  to  the  bankrupt  within  six 
years,  where  the  promise  is  alleged  to  the  bankrupt  himsdf,  and  not  to 
the  assignee.     Per  Holt,  Mod.  Ca.  ISl.  (Q 

(k)  Vide  supra. 

(/)  As  to  the  proofs  in  suits  by  and  against  assignees,  they  may  be  treated  under 
the  following  relations.  —  First,  without  reference  to  5  G.  S.  c.  50.  s.  4i,  dr  to 
49  G.  5.  c.  121.  s.  10.  the  former  making  the  commission  and  proceedings  evidence; 
in  case  of  witness's  death ;  the  latter  making  the  commission  and  proceedings  evi* 
dence,  in  case  notice  of  disputing  the  bankrupt  is  not  given.  —  Secondfy,  with  refer- 
ence to  5  G.  2.  c.  30.  8. 4.  —  Thirdly,  with  reference  to  the  rule  previous  to  or  inde* 
pendent  of  49  G.  3.  c.  121.  s.  10.  —  Fourihfy^  with  reference  to  49  G.  3.  c.  181.  s.  10. 
lAuUy,  with  reference  to  the  competency,  as  witnesses,  of  the  bankrupt,  his  wife  and 
creditors.  And,  Fint,  without  reference  to  5  (?.  2.  c,  30.  #.  41.  or  to  49  6'.  3.  c.  121. 
8,  10.  —  1.  A  verdict  upon  an  issue  out  of  chancery,  to  which  only  one  of  the  defend- 
ants was  party,  may  be  read  against  all  the  defendants,  to  prove  the  time  of  the  act  of 
bankruptcy,  d,  N.  P.  40. —  2.  Vide  supra,  that  where  the  act  and  commission  are  of 
the  same  date,  evidence  is  admissible  to  show  that  the  act  was  complete  at  an  earlier 
period  of  the  day.  —  3.  As  to  what  particular  circumstances  shall  be  proof  of  keeping 
iiouse.  See  1  £sp.  381.  —  4.  To  prove  an  act  of  bankruptcy  by  lying  in  prison  upon 
civil  process  for  aebt,  the  prison  books  are  not  sufficient  evidence  of  thS  cause  of  the 
commitment,  if  the  committitttr  is  in  existence;  although  they  may  be  evidence  to 
prove  the  period  of  the  commitment  and  discharge.  3  B.  &  P.  188.  —  5.  A  witness's 
deposition  before  the  commissioners,  may  be  used  as  a  memorandum  to  re6resh  his 
memory,  and,  with  that  view,  read  over  to  him.  1  £sp.  440.  —  6.  So  much  of  an  ex- 
amination at  a  private  meeting  taken  down  by  the  solicitor^  as  in  his  judgment  ap- 
peared relevant,  read  over  to  and  signed  by  the  witness,  is  evidence  against  him. 
4  £sp.  1 72.  — 7.  And  the  judge  at  N.  P.  cannot  refuse  to  receive  In  evidence  an  examin- 
tion  signed  by  a  defendant,  although  it  appears  that  he  was  improperly  examined  before 
the  commissioners,  upon  a  subject  unconnected  with  the  interest  of  the  bankrupt's 
estates.  4  Camp.  10.  -^  8.  Nor  will  a  defendant  chai'^ed  with  his  confession  in  a  de- 
position before  the  commissioners,  be  allowed  to  explain  it  by  parol  evidence.  9  Str. 
796.  —  9.  Where  the  bankruptcy  was  by  a  fraudulent  sale,  the  vendee's  examination 
before  the  commissioners,  admitting  the  execution  of  the  deed,  was  in  trover  by  the 
assignees  against  him,  held  to  supersede  the  necessity  of  calling  the  attesting  witness, 
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5T.R.ff66, —  lO.  If  goods  are  taken  in  execution  after  an  act  of  bankruptcy,  and 
amened  by  the  creditor  to  the  landlord  of  the  premises,  the  examination  or  the  exe- 
cution crraitor  cannot  be  read  in  evidence  in  trover  by  the  assienees  against  the  land- 
lord, to  Aew  the  execution  creditor's  knowledge  of  the  act  of  bankruptcy.     1  Stark. 
5a  ^11.  Upon  a  bill  brought  by  the  assignees,  to  set  aside  a  fraudulent  assignment 
tff  an  annuity  firom  the  bankrupt  to  the  ddendant,  as  bang  made  for  no  con>i deration, 
and  subsequent  to  the  act  of  bankruptcy ;  the  examination  of  the  defendant's  attorney, 
taken  before  the  commissionerB  who  acted  in  the  commission  against  the  bankrupt, 
cannot  be  read  as  evidence  of  such  fraud  and  act  of  bankruptcy,  unless  he  has  been 
esamtned  in  chief  in  the  cause.    But  the  defendant's  examination  taken  before  the 
cfimaiissioners  maybe  read  to  contradict  the  answer  to  the  bill.    5  Atk.  415.  — Secondly, 
Wiih  reference  to  giat,  5  Oeo,  3.  c.  90.  «.  41.  —  12.  The  mode  of  signing  and  attesting 
the  depontioDs  is  not  stated  by  the  statute ;  but  it  seems  that  they  must  be  so  notified 
by  the  officer  who  enters  them  upon  record.    S  Mont,  note  5  B. — 13.  They  are  not, 
as  evidence,  restricted  to  purchasers,    Dougl.  357 .   4  Burr.  S255.  — 14.  The  assignees, 
upon  suspidon  of  collusion  between  the  bankrupt  and  petitioninff  creditor,  to  invali- 
date the  commission,  may  have  the  depositions  of  the  proof  of  the  petitioning  crea- 
tor's debt,  and  of  the  acts  of  bankruptcy,  and  of  the  bill  of  exchange  referred  to  in 
the  petitioning  creditor's  depositfou,  entered  of  record.    2  Rose,  188. —  15.  A  depo- 
fltion,  stating  an  admission  by  the  bankrupt,  of  having  committed  an  act  of  bankruptcv, 
is  not  sufficient,  unless  shewn  to  have  been  contemporaneously  with,  or  immediately 
sobseqoent  to  the  act.     l  Stark.  553.  —  16.  The  depositions  are  evidence  to  prove  the 
precise  time  of  the  act  of  bankruptcy.    Dougl.  957.  —  TVdrdfy,  With  reference  to  the 
nkjfrewiaut  to  or  independent  ofital,  49  Geo,  3.  c.  121 . 1. 10.  —  17.  Defendant  pleaded 
to  an  action  by  the  assignees ;  and  held,  that  not  having  applied  for  leave  to  with- 
draw his  plea,  and  plead  de  novo,  he  could  not  compel  the  plaintiffs  to  prove  the 
trading,  &c.     S  Camp.  184.     184.  n. — Fourthly,  With  reference  to  ttat.  49  Geo.  S, 
c.  Isi. «.  ic  — 18.  The  commission  and  proce^ings  are- inadmissible  evidence  of  an 
act  of  bankruptcy,  for  the  purpose  of  defeating  a  conveyance.    2  Rose,  364.-— 
19.  But  in  an  action  by  the  assignees,  the  deposition  of  the  petitioning  creditor  before 
the  commissioners,  is  sufficient  evidence  of  the  debt,  if  notice  is  not  given ;  although 
he  could  not  be  a  witness  at  law.    2  Camp.  493.  —  20.  Notice  is  not  requisite  where 
the  commi!<sion  incidentally  comes    in    question  in    a  cause   between   strangers. 
4  Taunt.  741. — 21.  But  an  action  by  the  bankrupt  against  his  assignees,  disputing 
the  commission,  is  within  the  statute.     1  Rose,  51.    3  Taunt  526.    3  Camp.  25 K 
3  Camp.  424. — 22.  Though,  however,  they  must,  independently  of  notice,  be  presumed 
to  know,  that  the  bankruptcy  is  to  be  disputed.     1  Rose,  51.  —  23.  Nor  are  cases, 
which  otherwise  would  be  within,  excluded  from  the  operation  of  the  statute,  foras- 
much as  the  assignees  are  not  described  as  such  upon  the  record.    3  Camp.  251. — 
§4.'*  The  statute  extends  to  cases  where  servants  of  the  assignees  are  joined  with 
dtem  in  the  action.      2  Stark.  182. — 25.   Notice  served  by  plaintiff  at  the  time 
when  the  issue  is  delivered  with  notice  of  trial,   is  too  late.    4  Camp.  207.  •— 
S6.  A  defendant  who  has  pleaded  witliout  notice,  cannot,  even  before  the  time  for 
pleading  has  expired,  rendeliver  his  plea  with  notice.    He  must  move  to  withdraw  hift 
plea,  and  plead  de  novo,  giving,  as  he  may  do,  whether  at  law  or  in  equity,  notice  with 
the  second  plea.     1  Stark.  328.     1   Wight.  180.    1  Ves.  &Beam.  221.     1  Mer.  6. 
supra. —  27.  Service  of  the  notice  must  be  personally,  either  uvon  the  party  (con- 
docting  his  own  cause)  or  his  attorney :  service  upon  a  servant  will  not  do.    3  Tauift» 
526.  —  28.  If  the  notice  refers  only  to  the  act  of  bankruptcv,  and  depositions  upon 
the  file  of  the  proceedings  are  read  to  prove  the  trading,  and  petitioning  creditor's 
debt,  the  whole  of  the  proceedings  are  not  to  be  considered  in  evidence ;  to  entitle  the 
plaintiff  to  inspect  other  depositions,  he  must  call  for  them  as  part  of  his  case.  4  Camp. 
191. —  29.  The  notice  is  not  to  be  considered  as  part  of  the  defendant's  case,  but  may 
be  proved  as  soon  as  the  assignees  attempt  to  make  out  a  primd  facie  case,  by  pro* 
dadng  the  commission.    2  Camp.  324.— -30.  Where  no  notice  is  given,  the  bank* 
niptcy  is  sufficiently  proved  by  putting  in  the  proceedings  under  the  commission,  and 
shewing  that  they  came  out  of  the  hands  of  the  solicitor;  or,  where,  the  solicitor  ha» 
been  changed,  by  proving  the  signature  of  one  of  the  commissioners.    3  Camp.  50,  — 
3\,  Where  notice  is  not  given,  the  proceedings  are  only  primd  facie  proof;  and  their 
eflfect,  therefore,  may  be  invalidated  by  contrary  proof.    2  M.  &  S.  556.    3  Camp.  424. 
1  Mer.  6.  note.    1  Holt,  190.  accord.;  but  l  Rose,  226.  at  N.  P.  contra.    Vide  infra. 
-^32.  The  court  is  not  precluded  from  saying  that  the  proceedings  do  not  disclose 
a  sufficient  act  of  bankruptcy.    1  Holt,  190. —  33.  And  evidence  may,  without  notice, 
be  called  to  prove,  that  the  requisites  upon  the  proceedings,  to  support  the  commis* 
MOD,  are  insufficient.     1  Rose,  226.    3  Camp.  425.     2  M.  &  S.  557.    1  Holt,  190. 
Vide  vapnu'^ZtOitfy,  vnth  rrferenee  to  the  competency ^  a*  witnesses,  of  the  bankrt^t, 
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(D  SO.)  Distribution.  —  Shall  be  equal. 

By  the  st.  13  El.  7*  the  commissiooers  may  sell  the  lands,  goods,  &C 
of  a  bankrupt,  or  otherwise  dispose  the  same,  for  satisfaction  of  the  cre^ 
ditors,  viz.  to  every  of  the  creditors  a  portion,  rate  and  rate-like^  a^ 
cording  to  the  quantity  of  his  debt. 

And  therefore,  there  shall  be  an  equal  (m)  distribution  for  the  benefit  of 
all  the  creditors,  who  are  contributory;^  in  proportion  to  their  respective 
debts.     R.  2  Co.  25.  b. 

If 


hU  wife  and  crediiars.  —  34.  The  bankrupt  cannot  be  a  witness  to  prove  any  fact  to 
support  the  commission,  such  as  the  act  of  bankruptcy,  the  trading,  or  the  pedtioniog 
creditor's  debt.     SH.B.  279.    Ibid.    B.N.  P.  41.    2  Str.  8 £9.^35.  Whether cer^ 
tificated  or  not.  2  H.  B.  279.  —  36.  Nor  can  any  release  restore  his  competency.  2  Str. 
829.  SEsp.  187.  4Bro.434.  lEsp.287.  sEsp.  22.  accord.  1  Mont.  407,  n.  (a;  contra. 
— 37.  Nor  can  a  certificated  partner  be  called  to  support  the  joint  commission.  2  H.  B. 
279.  —  38.  If,  however,  the  defendant  calls  the  bankrupt,  he  waives  all  objections  to 
his  competency,  who  may  therefore  be  cross-examined  m  support  of  the  commission. 
B.  N.  P.  38.  —  39.  Though  it  has  been  ruled,  that  a  bankrupt  called  by  the  plaintiff 
cannot  be  examined  as  to  any  matter  necessary  to  support  the  commission,  either  io 
cross-examination,  or  examination  in  chief.    5  Esp.  187^  —  40.  Neither  are  the  bank- 
rupt's declarations  respecting  his  own  motives,  evidence  of  the  act  of  bankruptcy,  un- 
less before,  or  contemporaneous  therewith.    B.  N.  P.  41.    5  T.  R.  512.  Annaly,  267* 
4  Esp.  253.     i  Taunt.  479.  —  41.  Hence,  what  the  bankrupt  says  when  he  is  removing 
his  books  or  goods,  is  evidence.    Annaly,  267.  —  42.  The  bankrupt's  confession  to  a 
tiiird  person,  that  he  had  gone  out  of  the  way  to  avoid  bdng  arrested,  has  been  held 
to  be  evidence.    B.  N.  P.  41.    5  T.  R.  512.  —  43.  The  bankrupt  cannot  be  a  witness 
to  explain  an  equivocal  act  of  bankruptcy.    Mont.  B.  L.  482;  overruling  1  Esp.  287. 
—  44.  Nor  can  he  be  examined  as  to  an  act  of  bankruptcy  previous  to  that  upon 
^hich    the    commission    issued.     5  'Esp.    187.  —  45.    The  wife    cannot    be    ex* 
amined   touching    her    husband's  bankruptcy.      I   P.  Wms.  611.     Vide  infra.—- 
46.   A    creditor   is    incompetent   to    support  the  commission,   and   therefore    to 
prove  the  act  of  bankruptcy.    Peake,  80.    2  Ves.  &  Beam.  177.     1  Rose,  387.  392. 
a  Rose,  27.    3  Camp.  534.    2  Rose,  28.    Cooke,  105.     12  Vin.  11.    C.  T.  H.  267. 
1  Mont.  409.  n.  (p);  see  i  Taunt.  78.  —  47.  Even  though  he  has  not  proved.  Cooke, 
623,  accord.     2  Camp.  301.  contra. —  48.  The  petitioning  creditor  at  least,  is  in- 
competent to  support  the  commission.    2  Camp.  411.-^49.  Thoufih  he  is  compe- 
tent to  invalidate  it.    Ibid.    1  Stark.  40.    2  Scb.  8c  Lef.  116.  —  50.  He  may  likewise 
be  called  by  the  assignees  (plaintifis)  to  produce  the  bill  of  exchange  which  con* 
stitutes  his  debt;   though  he  cannot  be  examined  or  cross-examined,    l  Stark.  13k 
•^51.  The  act  of  bankruptcy  cannot  be  proved  by  a  creditor  who  is  the  subscribing 
witness  to  a  deed.     1  Mont.  409,  n.  (p). — 52.  A  release,  however,  by  the  creditor,  o£ 
his  debt,  will  restore  his  competency.    Ca.  T.  H.  267.  —  53.  Which  may  be  given  to 
the  assignees.    Ibid.  —  54.  To  be  incompetent,  as  beiifg  a  creditor,  the  party  must  be 
proved  such.    2  Rose,  330.  —  SS.  If,  too,  the  objection  to  the  creditor's  competency 
is  not  taken  before  the  commissioners  at  the  first  meeting  (the  question  arising  m  their 
proceedings)  it  cannot  afterwards  be  urged  to  invalidate  the  commission,  whether  in  a 
civil  or  criminal  case.     1  Mont.  89,  ii.(«)*     l  Taunt.  78.  —  56.  A  creditor  may  prove 
those  circumstances  of  the  act  of  bankruptcy,  created  by  stat.  4  Geo.  3.  c.  53,  which 
he  alone  can  prove ;  but  those  only.    2  Rose,  203. 

(m)  1.  Landlord  may,  on  his  tenant's  bankruptcy,  distrain  goods  upon  the  premises 
for  his  whole  arrear  of  rent,  notwithstanding  commissioners  assignment,  or  even 
sale  by  assignees.  1  Atk.  103. 104.— 2.  So  if  a  trader,  after  an  act  of  bankrupt^, 
rent  premises,  the  landlord  may  distrain  his  goods  for  rent  in  arrear.  2  T.  R. 
600. — 3.  If  the  goods  arc  sold  by  the  assignees,  and  taken  off  the  premises,  the 
landlord  loses  his  remedy  by  distress,  and  can  only  come  in  under  tlie  commission, 
pro  raid,  with  the  rest  of  the  creditors.  1  Atk.  103.  —  4.  And  where  a  tenant,  who 
became  a  bankrupt,  owed  the  landlord  twelve  years  rent,  and  the  landlord  proved  his 
debt  under  the  commission,  and  permitted  the  assignees  to  sell  the  goods  to  a  third 
person,  who  took  possession  of  the  goods  and  lived  upon  the  same  premises  as  the 
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If  partners  agree,  that  their  several  debts  shall  not  charge  the  joint 
stxk,  and  afterwards  become  bankrupts,  and  have  several  creditors,  and 

also 


boknipt  did,  and  the  landlord  three  yean  after  proving  his  debt,  distrained  upon  the 
;oods  as  being  sdU  upon  the  premises;  the  vendee  of  the  goods  under  the.  assignees 
mheld  entitled  to  the  goods.  1  Atk.  103.  —  5.  So  where  a  landlord  distrained  for 
loit,  and  the  tenant  replevied  the  ^oods;  and  whilst  the  cause  in  replevin  was  pend- 
ia^  the  tenant  and  the  sureties  m  the  replevin  bond  became  banxrupts,  and  the- 
adgnees  of  the  tenant  possessed  themselves  of  the  goods  replevied,  and  sold  them, 
tbe  landlord  was  held  to  have  lost  his  lien.  1  Bro.  4S7. —  6.  A  landlord  cannot 
istriu  for  rent,  and  come  in  under  the  commission  at  the  same  time;  he  must  make 
Selection  dther  to  wave  his  proof,  or  his  distress.  1  Atk.  104. —  7.  And  it  was 
ianuaij  considered,  that  a  lan<}lord*s  proving  his  debt  was  no  determination  of  his 
election,  and  that  he  might  afterwards  distrain  the  goods  remaining  upon  the  premises, 
lod  waive  his  proof  in  like  manner  as  a  common  creditor.  Ibid.  — s.  Qucere,  if  stat. 
49  Geo.  5.  c  ISI.  s.  14.  has  made  a  difference. —  9.  If  the  landlord  n^lects  to 
tosin,  he  is  not  entitled  to  be  paid  a  year's  rent  in  preference  to  the  other  creditors, 
00  the  equity  of  the  stat.  8  Anne,  c  14.  which,  in  case  of  execution  of  the  goods  of 
tbetenmt,  gives  the  landlord  a  year's  rent.    Co.  Bt.  Laws,  177.;  and  see  1  Atk.  109. 

— 10.  Rights  of  a  landlord,  when  petitioning  creditor,  queried  in  2  Rose,  424. 

11.  A  tax-gatherer,  or  other  public  agent,  is  to  be  considered  in  the  same  light  with 
prime  cr«iitonL  2  Taunt.  401.  — 12.  It  is  stated  in  1  Atk.  I03,  that  a  mortgagee 
of  a  bankrupt's  estate,  though  he  pays  the  arrears  of  rent  that  is  due  to  the  bank- 
rope's  hindlord,  unless  he  applies  to  the  court  for  an  order  that  he  may  stand  in  the 
pisoe  of  the  landlord,  in  consideration  of  his  paying  the  arrears  of  rent,  shall  not  be 
pnferred  to  the  creditors  under  the  commission.  But  Mr.  Cooke  otxerves,  that  it 
nther  seems  no  such  order  could  be  obtained,  because  unless  the  landlord  actually 
<btrains^  he  has  himself  no  lien  upon  the  goods.  Co.  Bl  Laws,  isa  — 15.  Where 
a  constable  became  bankrupt,  having  monev  in  hb  hands,  the  produce  of  goods  sold 
^  bim  levied  under  a  distress  for  rent,  ana  the  tenant  died,  his  executor  ordered  to 
cone  m  as  a  creditor  with  the  rest.  7  Vin.  Abr.  74.  — 14.  Priority  of  creditors,  under 
<ob*equent  commission,  against  uncertificated  bankrupt,  queried  in  2  Rose,  179.— 
1^  A  becomes  bound  as  surety  with  B.  in  a  rnpondentia  bond,  upon  a  ship  bound  to 
the  Bast  Indies,  conditioned  to  be  void  upon  payment  within  thirty  days  after  arrival 
a  the  river  Thames,  or  at  the  end  of  thirty-six  calendar  months,  or  upon  an  utter 
W  B.  assigns  all  his  goods  on  board  the  ship  to  A.  upon  trust ;  in  tne  first  place, 
^  pay  a  debt  owing  from  himself  to  A. :  and  in  the  next  place,  to  pav  off  ail  the 
<^  for  which  he  had  become  surety  on  the  respondentia  bond.  Berore  the  time 
specified  in  the  bond,  A.  becomes  bankrupt,  the  assignees  receive  a  sum  of  money  o» 
account  of  the  proceeds  of  the  goods.  It  was  ordered,  that  i^er  deducting  the 
snouDt  of  A.'s  private  debt,  the  residue  of  the  proceeds,  and  all  future  receipts, 
should  be  divided  among  the  respondentia  creditors  only.  1  Rose,  130.  — 16.  The 
ttuunissioners  under  the  51st  Geo,  3.  c.  15.  for  issuing  exchequer  bills  to  manufae* 
'u'er^  See,  admitted,  under  the  48th  section  of  the  act,  to  prove  (by  their  secretary) 
the  full  amount  of  their  principal,  with  interest  up  to  the  complete  payment  of  the 
prindpal,  in  .preference  to  all  other  creditors  of  the  bankrupt,  l  Rose,  175. 
18  Yes.  436.  — 17.  By  stat.  33  Geo.  3.  c.  54.  s.  la  for  the  encouragement  and  relief 
of  friendly  societies,  it  is  provided,  that  if  any  person  appointed  to  any  office  by  any 
l^^ciety  regulated  according  to  the  provisions  of  the  act,  and  being  entrusted  with,  or 
hifing  in  his  hands  or  possession,  any  monies  or  effects  belonging  to  such  society,  or 
*^7  lecorities  relating  to  the  same,  uiall  die  or  become  a  bankrupt,  or  insolvent,  his 
^^ecotors  or  administrators,  assignee  or  assignees,  shall,  within  forty  days  afier 
^oosaad  made  by  the  order  of  any  such  society,  or  the  major  part  of  them  assembled 
^  My  me^ng  thereof,  deliver  over  all  things  belonging  to  such  society,  to  such 
P^fsoD  or  persons  as  such  society  shall  appoint,  and  shall  pav  out  of  the  assets  or 
dTeos  of  suclr- person  all  sums  of  mone^  remaining  due,  which  such  person  received 
hy  virtue  of  his  mi^  office,  before  any  or  his  other  debts  are  paid  or  satisfied ;  and  all 
iieh  aaiets  or  eSbeU  shall  be  bound  to  the  payment  and  dischaige  thereof  accordingly. 
T  IS*  The  act  only  applies  to  cases  where  the  officer  of  the  friendly  society  has,  by 


**wtyi  paying  interest.     6  Vet.  98.  441.  8M.    And  money  lent  to  a  treaaurer 

duly 
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also  upon  the  joint  stock,  the  creditors  upon  the  joint  stock  shftil  not  be 
preferred  to  the  several  creditors^  but  they  shall  be  all  equal ;  for  the 
agreement  shall  take  effect  between  themselves,  and  not  against  the 
creditors.     R.  2  Ca.  Ch.  139. 

(D  31.)  At  what  time,  &c. 

^By  the  st.  1  Jac,  IS.  if  after  the  commission  sued  forth,  and  dealt  in^ 
the  bankrupt  die  before  distribution,  yet  the  commissioners  may  proceed 
\a  execution  of  the  commission. 

If  the  commissioners  have  taken  contribution  of  any  creditor,  the 
commission  is  dealt  in.     2  Ca.  Ch.  193. .    ' 

But  by  the  st.  1  Jac.  15.  the  commissioners  cannot  proceed  to  distri- 
bution, till  four  months  expired,  (n) 

(D32.)  The 


duly  appointed,  upon  his  promissory  note»  is  not  within  the  operation  o^tfae  act; 
ibr  the  preference  is  given  only  in  respect  of  money  which  got  into  the  hands  of 
officers  ipdependent  of  contract  15  Yes.  280.— -so.  Where  money  was  paid  to 
trustees  as  trustees,  and  they  gave  separate  notes  for  it,  and  voluntariiy  agreea  to  pay 
interest  for  the  purpose  of  serving  the  sodety ;  held,  that  the  money  b^ng  paia  to 
them  as  trustees  duty  appointed,  their  agreeing  to  pay  interest  as  stated,  did  not  alter 
the  case  so  as  to  make  the  money  in  their  hands  a  loan  to  them ;  and  the  claim  was 
allowed.    M^hitm.  297. 

(n)  1 .  Assignees  are  to  be  allowed  in  their  accounts,  and  may  retain  all  sums  paid  in 
issuing  and  prosecuting  the  commission,  and  all  just  allowances  on  account  of  their 
bdng  assignees*  And  the  commissioners  must  order  such  part  of  the  neat  produce 
of  the  bankrupt's  estate  as  by  the  assignees'  accounts  or  otnerwise  shall  appear  to  be 
in  the  hands  of  the  assignees,  as  they  think  fit,  to  be  forthwith  divided  amongst  such 
of  the  bankrupt's  creditors  who  have  duly  proved  their  debts  under  the  commission, 
in  proportion  to  the  quantity  of  their  sevml  debts.  The  commissioners  must  make 
their  order  for  a  dividend  in  writing  under  their  hands,  and  c^use  a  part  of  such  order 
to  be  filed  amongst  the  proceedings  under  the  commission,  and  deliver  to  each  of  the 
assignees  a  duplicate  of  such  order  likewise  under  their  hands.  The  order  of  distri- 
bution must  contain  an  account  of  the  time  and  place  of  making  it,  and  the  sum  total 
s  of  all  the  debts  proved  under  the  commission,  and  the  sum  total  of  the  money  re- 
maining in  the  hapds  of  the  assignees  to  be  divided,  and  how  much  in  the  pound  it 
tben  ordered  to  be  paid  to  ever^  creditor  under  the  commission.  The  assignees  in 
pursuance  of  such  order,  and  without  any  deeds  of  distribution  for  that  purpose,  must 
forthwith  make  such  dividend  accordingly,  and  take  receipts  in  a  book  to  be  kept  for 
that  purpose;  and  such  order  and  receipt  will  be  a  full  discharge  to  the  assignees,  for 
so  much  as  they  shall  fairly  pay  pursuant  to  such  order.  5  Geo.  s.  c.  90.  s.35.— - 
8.  It  is  the  duty  of  assi|piees  to  apply  to  the  commissioners  to  make  a  dividend;  they 
are  bound  to  make  it  within  a  certain  time,  but  the  precise  time  must  rest  with  them. 
1  Bro.  985. — 9.  At  the  meeting  for  making  a  dividend,  the  assignees  are  to  produce 
to  the  commissioners  and  creditors  then  present,  fiiir  and  just  accounts  of  their  re- 
cdpts  and  payments,  touching  the  bankrupt's  estate  and  effects,  and  of  what  shall  re- 
main outstanding,  and  the  particulars  thereof;  and  shall,  if  the  major  part  of  the 
creditors  then  present  require  the  same,  be  examined  upon  oath  or  affirmation  before 
the  major  part  of  the  commissioners,  touching  the  truth  of  such  accounts.  5  Geo.  8. 
c.  30.  s.  33.-4.  By  49  Geo. 3.  c.  181.  s.  5.  **  for  the  purpose  of  ascertaining  in 
what  manner  the  monev  which  shall  from  time  to  time  come  to  the  hands  of  such  as* 
siffnee  or  assignees  has  been  employed,  the  commissioners  shall  in  no  case  dedare  a  di- 
vidend upon  admission  only  of  a  certain  sum  in  the  hands  of  the  assignees,  but  shall 
reqiure  such  assignee  or  asdgnees  to  deliver  upon  oath  a  true  statement  in  writing  of 
all  the  sums  of  money  recdved  by  such  assignee  or  assignees,  and  when  recdved  by 
him  or  them  respectively,  and  on  what  account,  and  how  employed,  and  shall  examine 
such  statement  and  compare  the  recdpts  with  the  payments,  and  ascertain  what  ba* 
lances  have  been  from  time  to  time  in  the  hands  or  such  assignee  or  assignees  respec- 
tively, and  shall  inquire  for  what  reason  any  sum  appearing  4o  be  in  the  bands  of  such 
assignee  or  assignees  ou^t  to  be  retained,  and  thereupon  shall  declare  a  dividend  on 
the  remaimng  sum,  specifying  in  their  order  the  sum  so  allowed  to  be  retained,  and 
the  groonds  on  which  they  may  concd?e  it  proper  that  the  same  diould  be  retaiaed^ 

and 
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(D  320  The  advantages  of  the  bankrupt.  —  He  shall  have 
information  how  his  estate  is  disposed. 

By  the  st.  IS  £1.  ?•  and  1  Jac.  15.  the  commissioners  shall  on  the 

bankrupt's 


and  not  dmded  amongst  the  creditors.'* — 5.  After  the  expiration  of  four  montht^ 
and  wHhin  twelve  months  from  tiie  time  of  iisiling  the  comnusdon,  theasngnees  must 
ciuie  at  least  twenty-one  days  notice  to  be  given  in  the  London  Gazette,  of  the  time 
and  place  of  meeting,  for  the  commissioners  to  make  a  dividend.    And  the  meeditf 
for  tne  cij^  of  London,  and  all  places  within  the  bills  of  mortality,  must  be  at  Guilcf 
hall.    5  Geo.  2.  c.  30.  s.  53.    14  Ves.  590.—-  6.  Second  dividend  to  be  made  within 
eighteen  months  after  iisuing  the  commissioo.    Stat.  5  Geo.  9.  c.  30.  s.  37.  —  7.  It  b 
in  the  chancellor's  discretion  to  postpone  the  dividend ;  but  he  refused  under  the 
circumstances.     1  Rose,  17.    17  Ves.  514.  —  a.  Not  before  the  expiration  of  the 
four  months.     1  Atk.  106.     St.  1  Jac  1.  c  15.  s.  4.     5  Geo.  2.  c.  3a  s.  33.  —  9.  If 
the  assianees,  after  the  expiration  of  four  jnonths,  reftise  to  make  a  dividend,  the  lord 
chancellor  will,  upon  petition,  order  them  to  attend  the  commissioners  at  a  meeting 
appointed  for  that  purpose,  and  direct  them  to  declare  a  dividend,  if,  upon  examining 
tne  accounts,  and  tne  assignees  upon  oath,  the^  find  there  is  a  sufficient  fund.     1  Atk. 
91.  —  lOu  Wliere  it  appears  to  the  commissioners,  that  the  directions  of  the  act  re- 
Uting  to  making  a  dividend,  have  not  been  complied  with,  they  may  cause  due  notice 
to  be  given  in  the  London  Gazette,  and  such  other  papers  as  they  may  think  proper, 
of  a  time  and  place  for  the  assignees  to  attend,  to  shew  cause  why  a  dividend  has  not 
been  made  agreeably  to  the  directions  of  the  act ;  and  the  commissioners  may  appoint 
a  tiroe  and  place  when  and  where  they  will  meet  to  make  6uch  dividend,  and  they  mutt 
cause  due  notice  to  be  given  of  such  meeting.    General  Order,  8th  March,  1794.  — 
U.  It  seems,  that  the  application  to  the  lord  chancellor  to  compel  assignees  to  make 
a  dividend,  ought  not  to  be  made  until  an  unsuccessful  application  has  been  made  t» 
the  commissioners  for  that  purpose  under  the  General  Order,  8th  March,  1794 ;  or 
the  assignees  refuse  to  obey  tne  commissioners'  order  to  make  a  dividend.  —  IS.  The 
assignees  cannot  withhold  a  dividend  declared.    1  Rose,  319.  —  13.  Though  claimed 
by  a  third  person,  he  not  having  petitioned  within  a  reasonable  time  after  claim. 
1  Madk  eo3. — 14.  Assignees  resisting  payment  of  a  dividend  upon  an  objection  to  the 
debt,  should  petition  to  expunge  the  proof.    1  Rose,  319.  —  15.  Creditor  petitioning 
for  payment  of  a  dividend,  it  was  ordered  with  interest  and  costs;  assignees  not  bong 
{Mepared  to  slate  their  objection.    1  V.&  B.  13. —  16.  Formerly,  after  an  order  for 
a  dividend  was  made  by  the  commissioners,  the  creditor  might  obtain  payment  either 
bv  petition  to  the  lord  chancellor,  or  by  bringing  an  action  of  assumpsit.    1  Atk*  90, 
Doug].  392.    Co.  Bt.  Laws,  521.    6  T.  R.  548.  —  17.  Respecting  the  controul  over  * 
the  action  for  a  dividend  previous  to  st.  49  Geo.  3.  c.  1  Si.  see  S  Sch.  &  Lef.  S29.  »• 
•—18.  But  now,  by  8t.49  Geo.  3.  c.  ISI.  s.  12.  **  from  and  after  the  passing  of  thb 
act,  no  action  shall  be  brought  by  any  cvditor  or  creditors  who  have  proved  or  shall 
prove  any  debt  under  any  commission  of  bankrupt,  against  the  assignee  or  assignees 
of  the  estate  of  such  bankrupt,  for  the  amount  of  any  dividend  declared  by  the  com« 
ttiisnoners  under  such  commission ;  but  in  all  cases  in  which  the  assignee  or  assignees 
of  any  bankrupt  shall  refuse  or  omit  to  pay  any  dividend  declared  under  any  com«* 
mission  of  bankrupt,  it  shall  be  lawful  for  the  creditor  or  creditors  entitled  to  the 
same,  to  petition  tne  lord  chancellor,  lord  keeper,  or  lords  commissioners  for  the  cus* 
tody  of  the  great  seal,  for  payment  thereof;  and  it  shall  be  lawful  for  the  lord 
chancellor,  lord  keeper,  or  lords  commissionerB  fpr  the  custody  of  the  great  seal^ 
on  hearing  such  petidon,  not  only  to  order   the  payment  of  such  dividend,   but 
also  in  dl   cases  in  which  it  shall  appear  to  him  or  them  that  the  justice  of  the 
case  shall  require  it,  to  order  payment  of  interest  for  the  time  that  such  dividend 
shall  have  been  withheld,  and  of  the  costs  of  the  application."  —  19.  By  stat.  5  Geo.  S« 
c.  30.  s.  37.  within  eighteen  months  next  after  the  issuing  of  the  commission,  the  as* 
signees  must  make  a  second  dividend  ;  and  shall  cause  a  notice  to  be  inserted  in  the 
London  Gaxette,  of  the  time  and  place  the  commissionern  intend  to  meet  to  make  a 
seemid  dividend,  and  for  the  creditors  who  shall  not  before  have  proved  their  debts^ 
to  come  and  prove  the  same;  and  at  such  meeting  the  assignees  snail  produce  upon 
oath  or  affirmation  theb  aceounts  of  the  bankrupt's  estate;  and  what  upon  the  ba- 
iaaoe  thereof  bIibU  appear  to  be  in  thdr  luud$,  snail,  by  the  like  order  of  the  com- 

miirionenf 
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bankrupt's  request  declare  to  him,  how  they  have  disposed  his  land^ 
good^  &c.  and  pay  him  the  overplus  (o),  if  any  be.  ( j?) 

(D  33.)  Shall  not  be  arrested,  when  he  attends  the  com- 
mission. 

So  by  the  st:  5  Geo.  24.  it  is  declared,  that  the  bankrupt  going  to, 
staying  with,  or  coming  from  the  commissioners  on  summons,  is  not 
liable  to  an  arrest  for  a  debt,  or  on  an  escape  warrant;  but  on  shewing 
such  sunmions,  and  provins  it  signed  by  the  conmiissioners,  and  giving 
a  copy  of  it,  the  officer  shall  discnarge  him,  and  pay  him  5/.  a  day,  if  he 

do  not. 

So  by  the  st.  5  Geo.  2.  30.  in  coming  to  surrender,  or  after  surren-^ 
d^  till  the  time  allowed  for  finishing  his  ^Lamination,  unless  in  prison 

before,  (y) 

(D  34.)  Shall 


nusuonen,  be  forthwith  divided  amongst  such  of  the  bankrupt's  creditors  who  shall 
have  made  due  proof  of  their  debts,  in  proportion  to  their  several  debts;  which 
second  dividend  shall  be  final,  unless  any  suit  at  law  or  in  equity  shall  be  depend- 
ing, or  any  part  of  the  estate  standing  out,  that  cannot  be  disposed  of;  or  that  the 
major  part  of  the  creditors  shall  not  have  agreed  to  be  duly  sold ;  or  unless  some 
ether  or  future  estate  or  effects  of  the  bankrupt  shall  afterwards  come  to  or  vest  in 
the  assignees ;  in  which  case  the  assignees  shall,  as  soon  as  may  be,  convert  such  fu- 
ture or  other  estate  and  effects  into  money,  and  shall,  within  two  months  next  after 
the  same  shall  be  converted  into  money,  by  the  like  order  of  the  commissioners, 
£vide  the  same  amongst  such  bankrupt's  creditors  who  shall  have  made  due  proof  of 
their  debts  under  the  commission. 

(o)  Vide  infra.  (P). 

(p)  1.  Inquiry  concerning  the  management  of  his  estate,  will  be  refused  to  a  bank- 
rupt, if  he  has  no  pecuniary  interest  therein.  £x-parte  Harrison,  1  Buck,  S46.  —  S.  To 
enable  tibe  bankrupt  to  make  a  full  and  true  discovery  of  his  estate  and  effects,  bf 
sect  5.  of  the  stat.  of  Geo.  8.  he  u  at  liberty,  at  all  reasonable  times  before  the  expi- 
ration of  the  forty-two  days,  or  the  enkuged  time,  to  inspect  his  books,  papers  and 
writings,  in  the  presence  of  the  assignees,  or  some  person  appointed  by  them ;  and  to 
take  with  him,  for  his  assistance,  such  persons  as  he  shall  think  fit,  not  exceeding  two 
at  any  one  time ;  and  to  make  such  extracts  and  copies  as  he  shall  think  fit —  8.  Bank- 
rupt may  claim  a  list  of  debts  proved.    1  Rose,  39.    17  Ves.  374. — 4.  The  bankrupt's 
ri^t  to  Inspect  his  books  and  the  proceedings  (and  to  retain  wearing  apparel,)  does  , 
M#t  depend  upon  his  conduct  or  views.     1  Rose,  33.    17  Ves.  374.  —  5.  Inspection  of 
proceedings  to  bankrupt  disputing  commission,  will  be  refused.      14  Ves.  513. —> 
6.  Bankrupt  not  permitted  to  falsi^  in  master's  office  account*}  long  settled  by  con»- 
missioners,  though  palpable  errors  specifically  pointed  out  by  a  short  petition  will  be 
rectified.    6  Ves.  485. —  7.  Bankrupt  will  be  restrained  from  repeated  attempts  to 
supersede  his  commission,  amounting  to  vexation ;  a  second  action,  however,  not 
considered  vexatious.    1  V.  &  B.  506.    S  Rose,  1.  —  8.  Injunction  a^nst  a  bank« 
nipt  vexatiously  disputing  his  commission.    17  Ves.  jun.  393.  —  9.  Neither  at  law 
nor  in  equity,  is  it  competent  to  a  bankrupt  to  impeach  his  commission,  by  proving  a 
prior  act  of  bankrupt  andpetitioning  creditor's  debt.  1  Taunt.  71.    Nor  for  any  person 
ciaiinine  under  him.    9  East,  81.    S  Smith,  448.    S  M.  &  S.  193.    See  14  Ves.  452 
-*  10.  The  appropriate  mode  for  bankrupt  to  dispute  his  commission,  is  by  action ; 
and  chai^ng  collusion  between  assignees  and  a  debtor,  by  petition  to  remove  them. 

3  Mad.  158. 

(a)  1.  The  Stat.  5  Geo.  S.  c.  30.  s.  5.  expressly  excepts  the  cose^  where  a 
badsrupt  is  in  custody  at  the  time  of  his  surrender  and  submission  to  be 
examined.  A  principal  bang  always  considered  as  in  the  custody  of  hu  bail, 
where  a  bankrupt  was  taken  by  his  bail  while  under  examination,  he  was  held 
not  entitled  to  the  privilege.  1  Atk.  338. —  9.  Bankrupt  imprisoned,  at  date  c^ 
protection,  is  not  privileged  from  subsequent  detainers.  1  Mer.  176.  s  Rose,  343. 
---  3.  Before  the  stat  49  Geo.  3.  c.  121.  s.  14.  where  a  creditor  who  had  proved,  ar- 
rested the  bankrupt,  the  courts  of  common  law  would  not  interfere,  l  B.  &  P.  424. 
S  T.  R,  364.  ^4.  And  where  a  defendaot  at  law,  having  lain  two  months  in  prison^ 
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(D  34.)  Shall  be  discharged  from  other  debts* 

And  though^  by  the  st.  IS  El.  7.  the  creditors,  not  fully  satisfied, 
might  have  a  remedy  for  the  residue  of  their  debts  against  the  bank- 
rupt, in  like  manner  as  they  should  have  had  before  that  act:  and 
should  be  barred  only  of  such  part  of  their  debts  as  should  be  satis- 
fied by  order  of  the  commissioners. 

Now  by  the  st.  4  &  5  Ann.  17.  a  bankrupt,  who  shall  surrender  him-! 
self  to  the  commissioners,  and  shall  in  all  things  conform  to  the  direc- 

was  made  a  bankmpt,  and  dischaij^ed  under  tLsupertedeatf  the  plaintiff  not  haying  pro* 
ceeded  for  two  terms :  the  plaintiff  then  proved  his  debt  under  the  commission  and 
before  a  dividend,  took  the  banknipt  in  execution  in  a  fresh  action :  the  bankrupt's 

petition  for  an  order  on  the  plaintiff  to  release  him  was  dismissed.    5  Ves.  l. 5.  TIU 

actual  surrender,  a  banknipt  is  protected  during  such  time  only  as  it  might  be  reason- 
able and  convenient  for  him  to  come  in  and  submit  himself.    Cowp.  156. 6.  One 

who  was  a  bankrupt^  came  from  Holland  with  intient  to  surrender  himself  on  the*  forty- 
second  day ;  but  hearing  that  the  time  wa9  enlarged,  resolved  not  to  surrender  until 
the  enlai^ged  day.  In  tne  mean  time  he  was  arrested,  and  held,  that  he  was  not  pro- 
tected.  Cowp.  156.  —  7.  Where  a  bankrupt,  before  he  received  a  summons  from  the 
commissioners,  delivered  his  keys  and  effects  to  the  messenger,  and  promised  to  sub- 
mit to  the  directions  of  the  act,  and  about  an  hour  after  he  nad  been  served  with  the 
commissioner's  summons  to  surrender,  was  arrested  at  his  house  on  the  first  day  a»- 
poiDted  for  his  surrender.  Upon  petition  to  the  lord  chancellor  to  be  discharged,  1^ 
lordship  considered  what  the  bankrupt  had  done  (and  which  was  all  that  he  could 
then  do)  was  a  compliance  with  the  act,  and  that  he  ought  to  be  discharged.  But 
he  dissuaded  the  bankrupt  from  suing  the  officer  for  the  penalty,  and  the  order  was 
nade  by  consent  Davies,  163.  —  8.  Bankrupt  is  exempt  from  arrest  by  surrender  at 
a  private  meeting,  l  Rose,  46.  18  Ves.  l.  —  9.  The  bankrupt's  protection  from  ar- 
rest continues  for  the  period  allowed  for  examination,  or  enlarged  by  commisaioners. 

3  V.&  B.  83.     1  B.  &  P.  130,  accord.     15  Ves.  1.    i  Buck.  so.  dub. lo.  A  bank- 

ropt  attending  a  dividend  meeting  several  years  after  his  last  examination,  is  privileged 
from  arrest.    S  £sp.  117.  —  11.  The.  bankrupt's  exemption  from  arrest  extends  to  al 

modes  of  arrest  for  debt,  whether  in  law  or  equihr.     1  Sch.  &  Lef.  169. is.  And  to 

diose  who  have  become  creditors  as  well  since  as  before  the  bankruptcy.  5  T.  R.  S09. 
— 13.  The  bankrupt's  exemption  from  arrest  extends  t«  a  crown  extent,  durii^  a'ctMai 
attendance  upon  commissioners,  but  not  during  intervals  of  adjournment.  1  Rose,  S78* 
«V.&B.39l.  8  Rose,  28.— 14.  Illegality  of  bankrupt's  arrest  vitiates  detainers^  thouidi 
lodged  previously.  1  Rose,  260 ;  see  17  Ves.  334. — 15.  A  bfiukrupt  attending  imSa 
udby  virtue  of  the  authority  of  the  commissioners,  is  protected,  tboij^h  without  any 
regular  summons.  8  T.  R.  534.  —  16.  Bankrupt's  last  examination  having  been  a^ 
jonrned  mne  (Ue,  he  is  protected  from  arrest  in  voluntary  attendance  to  be  examined. 

given  at  a  meeting  for  a  different  and  distinct  purpose,    l  Rose,  260. 17.  Necessary 

deviations  by  the  way  to  surrender,  are  justifiaole.  11  Ves.  556.  l5Ves.ll6. -* 
18.  The  court  will  not  discharge  a  bankrupt  on  common  bail,  where  the  commission 
appears  to  be  grossly  fraudulent.  2  Blk.  725.—  19.  Bankrupt  having  escaped  from 
prison,  is  not  pnvileged  from  recaption  upon  return  from  surrendering,  under  an  order 
enlarging  the  time.  14  Ves.  se.  -^  20.  Where  a  bankrupt,  applying  to  be  discharged 
•ot  of  the  custody  of  a  sheriff,  is  unable  to  bear  the  expence  of  being  brought  up  by 
haUat  emrput,  the  court  will  dispense  with  it,  and  grant  a  rule  niri  for  his  discharge. 
1T.R,369.  —  21.  Motion  to  discharge  banknipt  from  arrest,  is  the  appropriate 
eoorse,  and  time  to  answer  affidavits  refused.  1  V.  &  B.  316.  —  S2.  Petition  not 
notion  is  the  form  of  obtaining  bankrupt's  discharge,  when  arrested  upon  return  from 
•orrendeiing  at  a  private  meeting.  1  Rose,  230.  —  S3.  Order  for  bankrupt's  discbarge 
arrested  during  prolonged  period  for  surrender,  must  be  upon  plaintiio^  not  jailor! 
15  Ves.  1.  —  24.  Order  for  bankrupt's  discharge  immediately,  by  the  party  in  the  first 
iastance,  if  disobeyed,  to  be  extended  to  the  officer,  with  costs.  1  V.  &B.  316.— 
25.  Certificated  bankrupt  not  discharged  without  time  given  to  plaintiff  to  shew  that 
aertificate  was  fraudulently  obtained.  1  Buck,  5.  —  26.  Application  lies,  if  necessary 
ibr  process  against  the  officer  for  a  contempt  1  Atk.  55.  7  Ves.  312.  —  27.  And  it  aeems 
that  person  undertaking  to  indemnify  the  officer,  will  be  guilty  of  a  contempt  7  Ves 
»12,    8  Yes.  104. 
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tions  of  that  act,  (ytx.  as  to  the  diftoovery  of  his  effects,  or  beins  s^ipre- 
hended  within  thirty  days  after  notice  of  the  oomttiission  Im  at  his 
usual  abode,  and  published  in  the  Gazette,  by  a  warrant  from  a  judge 
or  justice  of  peace,  shall  then  conform,  &c.)  shall  be  discharged  from, 
all  debts  by  him  owing  at  the  time  when  he  became  bankrupt.  So  by 
the  St.  5  Geo.  24. 

And  by  the  st.  5  Geo.  24.  he  shall  not  be  arrested  for  debt,  or  upon 
an  escape  warrant,  if  he  attends  the  commissioners,  or  in  going  to,  or 
from  them,  but  on  shewing  to  the  officer  the  commissioners  summons, 
shall  be  discharged,  on  pain  of  5h  per  diem  to  the  bankrupt's  own  use. 

By  the  st.  7  Geo.  2.  31.  the  bankrupt  shall  be  discharged  from  all 
bonas,  notes,  securities,  &c  payable  at  a  future  day,  as  if  the  money 
had  been  due  and  payable  before  he 'became  bankrupt,  (r) 

But 


(r)  1.  No  debt  can  be  barred  by  the  certificate,  unless  contracted  with  certainty 
before  ^e  bankruptcy.  &c.    5  Wils.  15. — S.  For  debts  proveable  under  the  com- 
misdon,  and  debts  to  be  discbaf^ed  by  the  certificate,  are  convertible  terms.    1  Atk, 
119.    2  B.  &  P.  1.  —  3.  A  certificate  discharges  a  bankrupt  from  a  debt  accruing  be- 
fore the  commission,  thoughjudgment  thereon  be  not  obtained  until  after  certificate 
allowed.     Cowp.  25.  —  4.  Tnough  a  bond  to  secure  an  annuity  is  discharged  by  the 
certificate,  yet  a  covenant  in  respect  of  subsequent  breaches  is  not.    10  Ves.  351.    See 
Stat  49  Creo.  3.  supra.  —  5.  Grantor  of  annuity  becomes  bankrupt.    The  annuity  is 
•et  aside  for  a  defect  in  the  memorml,  after  he  has  obtained  his  certificate.    Thb  is  a 
bar  to  an  action  by  the  grantee  to  recover  back  the  consideration.    6  £sp.  98.  •— 
6.  Certificate  discharees  attachment   against  executor  for  nonpayment  of  money. 
Cooper,  198.  —  7.  If  A.,  at  the  instance  of  a  trader,  accepts  a  bill  payable  to  his  order, 
not  naving  any  eflects  of  the  trader^  in  his  hands,  and  toe  trader  becomes  bankrupt 
before  the  bill  is  due,  and  A.  pays  it  when  due  to  an  indorsee,  the  certificate  is  no 
dtschafge.    Dougl.  166.  —  8.  If  A.  gave  his  promissory  note  to  a  trader,  and  also  an 
ordnance  debenture  as  a  collateral  security,  and  the  trader  pledge  the  debenture,  and 
the  note  being  indorsed  by  him,  is  paid  by  A.  when 'due,  and  afterwards  the  trader  be- 
comes a  bankrupt,  and  then  A.  r^eems  the  debenture^  and  brines  an  action  against 
the  bankrupt  for  what  he  pays  for  such  redemption,  the  bankrupt^  certificate  may  be 
l^^ded  in  bar  to  the  acUon.    Dougl.  167. —  9.  The  payee  of  a  bill,  for  the  drawer's 
nccommodation,  gets  it  discounted,  and  hands  over  the  money  to  the  drawer.    Before 
the  bill  fiills  due,  the  drawer  becomes  bankrupt,  and  obtains  his  certificate.    The  bill 
U  dishonoured  when  due,  the  payee  refunds,  and  sues  the  drawer.    The  certificate  is 
no  bar.    l  H.  Blk.  640.  —  10.  A  cognovit,  unlike  a  warrant  to  confess  judgment,  is  not 
discharged  by  bankruptcy  and  certificate.    2  Taunt.  68.- — 11.  If  the  cause  of  action 
arises  before  bankniptcy,  interest  and  costs  accrued  since  are  likewise  discharged. 
Cowp.  138. — 12.  Ine  bankrupt  is  discharged  from  the  costs  when  discharged  from 
the  debt.    2  N.  R.  190;  but  see  ibid.  191,  n.    11  Ves.  646.  — 13.  Costs  in  the  action 
bear  relation  to  the  original  debt,  and  are  reckoned  parcel  of  it;  if,  therefore,  the  debt 
is  discharged  by  the  d&tor  having  become  a  cenincated  bankrupt,  so  are  the  costs. 
Costs  in  error  have  the  same  relation  as  costs  in  the  action ;  hence,  where  defendant 
became  bankmpt  pending  an  action  of  debt,  in  which  judgment  was  afterwards  obtained 
Against  him,  and  naving  obtained  his  certificate,  brought  a  writ  of  error  on  the  judg- 
ment, which  non-prossed;  held,  that  his  certificate  discharged  him  from  the  costs  of 
%he  non-pros  awarded  acainst  him.     3  M.  &  S.  326. —  14.  A  bankrupt's  certificate 
does  not  discharge  him  Srom  a  debt  due  to  tiie  crown ;  for  the  statutes  of  bankrupts  do 
not  bind  the  crown.    Bunb.  202.    1  Atk,  262.  —  15.  Where  aplaintifThas  the  option 
4>f  declaring,  as  for  a  sum  certain,  or  for  unliquidated  damages;  for  example,  for  money 
had  and  received,  or  in  trover ;  and  elects  the  latter,  the  defendant's  certificate  is  not 
A  bar.    6  T.R.  695.  — 16.  Plea  of  certificate  allowed,  ,bili  being  considered  as  in  lieji 
Df  assumpsit;  by  which,  or  by  suit  for  a  tort,  plaintiif  had  a  remedy.    3  Mad.  51. — 
17.  The  certificate  of  a  bankrupt  discharges  him  from  all  debts,  whetner  joint  or  sepa- 
rate; because,  by  the  act  of  parliament,  the  bankrupt,  upon  roakine  a  full  discovery 
and  obtaining  bis  certificate,  is  tq  be  discharged  of  all  his  debts ;  and  the  debts  he  owes 
jointly  with  another  are  equally  his  debts,  as  what  he  owes  on  his  separate  account. 
3P.  Wms.25.    Ibid.  23.    1  Atk.  67.    2  8tra.ll57.    Day.  431.    Fiu.  281.— 18*  A. 
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But  by  the  st.  10  Ann.  15.  the  discharge  of  a  bankrupt  from  his  debt 
diall  not  be  ccHostnied  to  release  any  other  person,  who  was  partner  in 
tnde,  or  jointly  bound j  or  liable  to  the  same  debt  with  the  bankrupt. 

So,  if  the  bankrupt  does  not  plead  his  discharse,  but  suffers 
judgment  against  him  for  a  debt  befor^  his  bankruptcy,  be  shall  not  be 
aided  by  an  audita  querela^  nor  in  equity.     R.  2  Ver.  697. 

So,  if  he  be  taken  in  execution  during  the  time  that  his  certificate  is 
depending  before  the  judges,  he  shall  not  be  luded  upon  motion^  with- 
oatan  audita  querela,     2  Ver.  697.  "^ 

are  to  B.  a  warrant  to  confess  judement,  then  took  the  benefit  of  an  insolvent  act, 
Uko  became  bankrapt  and  obtained  nis  certificate ;  B.  entered  up  a  general  judgment^ 
and  raed  out  a  uufa.  No  dividend  had  been  made.  The  court  refused  to  interfero. 
3  &  &  P.  185.  — 19.  Previous  to  the  late  statute  a  tenant  was  liable  for  the  bl'each  of 
so  express  covenant  running  with  the  land,  notwithstanding  his  bankruptcy  before  it 
WM  broken.  4  T.  R.  94.  —  20.  So  bankruptcy  was  no  plea  in  bar  to  canewmt  for 
rent  accrued  since  the  bankruptcy.  1  H.  B.  433.— -31.  But  bankruptcy  was  a  bar  to 
debt  for  rent  accrued  since  the  bankruptcy,  l  H.  B.  437,  n.  s  Bast,  314. — SS.  Nor 
did  the  bankruptcy  of  a  tenant  occupying  under  a  umple  agreement,  discharge  him 
froB  assumpsit  for  future  arrears  of  rent.  8  East,  311.  —  33.  But  now,  by  stat.49 
Geo.  3.  c  131.  &  19*  where  the  bankrupt  **  shall  be  entitled  to  amy  lease,  or  agree- 
ment for  a  lease,  and  the  assignees  shall  accept  the  same  and  the  benefit  there- 
fiom,  as  part  of  the  bankrupt's  estate  and  effects,  the  bankrupt  shall  not  be,^ 
or  be  deemed  to  be,  liable  to  pay  the  rent  accruing  due  after  such  acceptance 
of  the  same,  as  aforesaid,  and  after  such  acceptance  the  bankrupt  shall  not  be 
liable  to  be  in  any  manner  sued  in  respect  or  by  reason  of  any  subsequent  non- 
observance  or  non-performance  -of  the  conditions,  covenants  or  agreements  therein 
contained:  prodded,  that  in  all  such  cases  as  aforesaid,  it  shall  be  lawful  for  the 
lessor,  or  person  agreeing  to  make  such  lease,  his  heirs,  executors,  admimstrators  or 
tt^,  if  the  assignees  shall  decline,  upon  their  being  required  so  to  do,  to  determino 
vh^er  they  will  or  will  not  so  accept  such  lease  or  agreement  for  a  lease,  to  apply 
liy  petition  to  the  lord  ehaneellor,  lord  keeper  or  lords. commissioners  of  the  great 
Kal,  praying  that  they  may  ^ther  so  accept  the  same,  or  ddiVer  up  the  lease  or  agree- 
ment for  the  lease,  and  the  possession  of  the  premises  demised  or  intended  to  be  da* 
Bused;  who  shall  thereupon  make  sucn  order  as  in  atl  the  circumstances  of  the  case 
iludl  leem  meet  and  just,  and  which  shall  be  binding  upon  all  parties."  —  84.  The 
certificate  4oes  not  cOschaige  a  bankrupt  assignee  of  a  lease  from  a  collateral  cove* 
nant  not  running  with  the  land  4  Burr.  8439.  —  35.  Where  a  defendant  was  in  ex- 
ecution at  the  suit  of  the  plaintifi^  and  a  commission  of  bankrupt  issued  against  him» 
and  he  was  declared  a  bankrupt,  and  soon  after,  in  order  to  regain  his  liberty,  he  gave 
the  pkuntifiT  a  bond  and  warrant  of  attorney  to  conlcss  judgment  for  the  old  debt,  and 
the  defendant  afterwards  obtiuned  his  certificate  under  the  commission ;  the  certifi- 
cate was  held  to  be  no  bar  to  the  plaintiff's  recovering ;  for  it  was  a  new  debt  ariang 
upon  a  new  consideration,  because  the  bond  and  warrant  of  attorney  were  given  in 
order  to  procure  the  defendant's  liberty,  and  the  old  debt  was  thereby  eztii^guished.' 
IT.R.  7 15.*- 86.  School-money,  payable  half-yearly,  is  not  a  debt  until  the  expira* 
tioQ  of  the  hal%ear ;  and  if  the  parent  become  bankrupt  before  the  quarter-day, 
though  after  the  child  is  gone  home  for  the  holidays,  the  oebt  is  not  barred  by  a  cer- 
tificate. 5  Esp.  78.  —  37.  English  certificate  discharges  Scotch  dc^s.  l  Rose,  468. 
-788.  English  certificate  discharges  debts  contracted  here  by  consignment  from  a  re- 
sident in  Demarara,  plaintiff  having  notice  of  commission.  1  Buck.  57.  —  89.  It 
has  not  been  decided  whether  a  corticate  under  a  commission  in  England  will  bar  a 
debt  contracted  in  the  West  Indies  before  the  bankruptcy.-  But  an  opinion  given  by 
lord  Talbot,  as  counsel,  has  been  cited  as  an  authority,  that  it  would  not  be  a  bar  to' 
an  action ;  as  the  laws  of  England  made  since  Barbadoes  and  the  other  plantations 
were  settled,  did  not  extend  to  them,  unless  they  were  expressly  named.  Bou  Lex 
Mer.  543.  Davis.  Bt  Laws,  439 —  30.  And  it  seems  that  the  extent  of  the  discharge 
^  to  the  person  and  effects,  will  depend  upon  Ihe  law  of  the  country  where  the  cer- 
tificate is  obtained.  1  Atk.  855.*— 31.  As  to  demand  of  surety  being  barred  by  cer- 
tificate previous  to  St.  49  Geo.  3.  c.  131.  see  Dick.  487.  —  38.  A  promise  to  pay  a 
Weekly  sum  for  the  support  of  an  illegitimate  child,  is  not  barred  by  certificate,  ex- 
cept as  to  xhe  arrears  due  at  the  time  ^  the  bankruptcy.    1  Camp.  488. 

Sa 
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So  by  the  st.  5  Geo.  2.  30.  if  (5)  the  creditors  be  not  paid  15^.  ui  the 
pounds  he  shall  afterwards  be  liable  to  the  creditorsi  except  as  to  his 
body,  tools  of  his  trade^  household  goods  and  fumitur^j  and  apporel  of 
himself,  wife,  and  children.  (/) 

(D  35.)  And  shall  plead  it  generally,  (u) 

And  by  the  st.  4  &  5  Ann.  17.  if  the  bankrupt  shall  be  afterwards  (a) 
arrested  (y)  or  impleaded,  for  a  debt  due  before  he  became  bankrupt,  he 
shall  be  discharged  on  common  bail,  and  may  plead  in  general,  that  the 
cause  of  such  action  did  accrue  before  he  became  bankrupt,  and  may 
give  the  act  and  special  matter  in  evidence,  and  the  plaintiff  being  non- 
suit, or  having  a  verdict  or  judgment  against  him,  shall  pay  costs.  — 
But  this  act  expired  26th  June  1716. 

So 


(#)  1.  A  deed  of  compodtion^  embracing  in  its  tenns  all  the  creditors,  though  all  do 
not  come  in  under  it,  will  restrain  the  efiect  of  a  subsequent  certificate.  1  M.  &  S.  182* 
—  9.  If  a  trader  in  partnership  compounds  with  a  particular  class  of  creditors,  thus, 
with  his  joint,  in  exclusion  of  his  separate  creditors,  it  is  not  a  composition  which  will 
afterwards  restrain  the  benefit  of  his  certificate  as  a  bankrupt.  15  East,  619.-^ 
S.  Though  a  prior  commission  has  been  superseded  by  consent,  a  certificate  under  a 
second  bankruptcy,  does  not  protect  future  efiects,  unless  the  bankrupt  pay  fifteen 
shillings  in  the  pound  under  the  second  commission.  Dougl.  46.  —  4.  That  a  certifi- 
cate under  a  second  commission  may  operate  as  a  bar,  the  estate  must  actually  have 
produced  fifteen  shillings  in  the  pound.    16  East,  S25.    1  B.  &  P.  467. 

(t)  llie  right  against  bankrupt's  future  effects  can  only  be  enforced  by  action ;  not 
by  seizure  of  assignees,  under  the  second  commission.    1 9  Ves.  S9 1  • 

(«)  Vide  infra.  (I.) 

(x)  1.  Assumpsit  lies  by  creditor  against  bankrupt  upon  a  new  promise.  i^Atk.  855. 
lAtk.67.  Peake,  68.  3H.B.116.  Cowp.544.  1  Esp.  880.  Dougl.  198.  1  T.  R.  7. 
4  Burr.  8488.  1  T.  R.  559. — 8.  A  promise  of  payment  made  by  a  bankrupt  to  m 
creditor,  before  he  has  obtained  his  certificate,  is  sufficient  to  revive  the  debt. 
8  Esp.  736. — J.  To  bind  a  bankrupt  by  a  new  promise  to  pay  subsequent  to  his  bonk- 
ruptcy,  'it  roust  be  a  precise  and  positive  promise,  and  not  given  in  general  terms,  that 
be  would  pay  every  body  80#.  in  the  pound.  5  Esp.  1 98.  —  4.  A  general  assertion,  b^- 
a  certificated  banlurupt,  that  he  will  pay  every  one  SOf.  in  the  pound,  is  not  sufficient 
to  revive  a  debt.  5  Esp.  198.  —  5.  An  admission  of  the  debt  is  not  sufBcient. 
1  Stark.  970.  —  6.  If  a  bankrupt  pays  interest  upon  a  bond  proveable  under  the  com- 
mission, after  bavins  obtsiined  bis  certificate,  it  will  be  an  admission  by  him  that  the 
principal  was  then  due,  and  he  might  be  liable  as  on  a  new  contract.    boucL  188.  — - 

7.  Wnere  a  bankrupt,  after  having  obtained  his  certificate,  said,  **  the  plaintiff* shall  be 
no  loser;  but  that  be  would  pay  when  he  was  able;"  two  judges,  against  one,  held  the 
promise  conditional,  and  that  the  plaintiff*  must  prove  his  ability.    8  H.  fi.  116. — 

8.  A  bankrupt,  after  a  commission  of  bankruptcy  sued  out,  may,  in  consideration  of  a 
debt  due  before  the  bankruptcy,  and  for  which  the  creditor  a^ees  to  accept  no  dividend 
or  benefit  under  the  commission,  make  such  creditor  a  satisfaction  for  part,  or  the 
whole  of  his  debt,  by  a  new  agreement.  Cowp.  544.  —  9.  If  a  certificated  bankrupt 
is  sued  for  an  old  debt,  contended  to  have  been  revived  by  a  new  promise,  the  court 
will  discharge  him  upon  common  bail.    3  Burr.  736. 

Sf)  1.  By  Stat.  5  Geo.  8.  c.  30.  s.  7.  if  any  bankrupt  after  the  allowance  of  his  certificate, 
I  be  arrested  for  any  debt  due  before  he  became  bankrupt,  be  shall  be  discharged 
upon  common  baiL  —  8.  By  sect.  13.  of  the  same  act,  if  any  bankrupt,  after  his  certi- 
ficate shall  have  been  allowed  and  confirmed  according  to  the  directions  of  the  act, 
fhall  be  taken  in  execution,  or  detained  in  prison  on  account  of  anv  debt  due  or  owing 
before  he  became  bankrupt,  by  reason  that  Juckment  was  obtained  before  his  certificate 
was  allowed  and  confirmed,  it  shall  be  lawuil  for  anv  one  or  more  of  the  judges  of  the 
court  wheran  judgment  has  been  so  obtained,  on  the  bankrupt's  producing  his  certifi* 
eate,  allowed  and  confirmed,  to  order  any  sheriff,  &c.  who  hatn  the  bankrupt  in  custody 
ty  virtue  of  any  such  execution,  to  dischaijee  him  out  of  custody  on  suco  execution, 
Irithout  pavment  of  any  fee  or  reward.  8  H.  Blac.  1.  8  Bos.  &  Pull.  390. — 3.  If  a 
bankrupt  obtained  his  certificate  pendmgan  action  to  which  he  had  given  baii,  formerly 
liic  method  was,  for  the  bail  to  surrender  the  defendant,  and  then  tor  him  to  apply  (o. 
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So  by  the  st.  S  Geo.  12.  this  extends  to  bankrupts  against  whom  a 
commission  issued  on  or  before  26th  June  171 63  ivho  had  discovered 
their  efiects,  &c.  or  should  do  so  before  25th  December  next  ensuing. 
So  by  the  st.  5  Geo.  24.  for  seven  years  longer. — And  by  the  st.  5 
Geo.  2.  SO.  for  three  years  longer. 

If  there  be  a  joint  commission  against  A.  and  B.  and  the  one  be  sued 
by  a  separate  creditor,  he  shall  plead  generally,  &c. ;  for  after  distiibu- 
tioD  of  the  joint  stock  to  the  joint  creditors,  the  share  of  each  out  of 
the  residue  shall  be  to  the  separate  creditors.     Semb.  F,  g.  283. 

Bat  a  bankrupt  cannot  plead  the  seneral  issue. 

So  it  is  not  sufficient  to  say,  that  he  became  bankrupt,  and  the  cause 
of  action  accrued  before,  without  saying,  quod  vigore  staiuti  he  pleads 
this ;  for  the  statute  does  not  enable  him  to  plead  the  general  issue,  but 
to  plead  generally,  that  the  cause  of  action  accrued  before  the  bank- 
ruptcy; and  therefore  he  ought  to  shew,  that  he  pleads  this  by  force  of 
the  statute.  R.  in  C.  B.  Pas.  10  Ann.  inter  Fyson  and 
(Reported  Comyns's  Rep.  205.) 

So  he  shall  not  be  discharged  from  a  bond  made  before  his  bank- 
ruptcy, to  pay  to  his  wife,  if  she  survive,  400/.  in  two  months  after  hia 
doth;  for  it  was  not  due  before.  R.  inter  Sparks  and  Tully  in  B.  R. 
and  afterwards  in  error,  Trin.  9  Geo.  2.  (Reported  2d  Ld.  Ray.  1546. 
1570.) 

So  the  bail  of  a  bankrupt  shall  not  be  discharged.  R«  2  Mod.  Cd« 
348. 


rf*i 


be  (fischai^gedy  upon  an  fiffidavit,  statine  the  fact  of  his  having  become  a  bankrupt  nno0 
the  cause  of  action  arose,  and  obtained  a  certificate;  but  of  late,  where  a  bansrupt  is 
dearly  entitled  to  his  discharge,  the  court,  to  avoid  circuity,  have  ordered  an  exoneretur 
to  be  entered  on  the  bail-piece,  without  the  form  of  a  regular  surrender  of  the  bankb 
nipt  bj  his  baiL  Cowp.  835.  —  4.  Where  a  bankrupt  was  surrendered  in  discharge  of 
bii  bail  after  judgment,  on  account  of  a  debt  proveable  under  the  oommission,  and  his 
certificBte  was  afterwards  allowed,  the  court  ordered  him  to  be  discharged.  Barnes^  568. 
**  5.  A  certificated  bankrupt,  arrested  on  a  capiat  utlagatumf  by  a  creditor  who  hat 
fccdTed  chvidends  under  the  commission,  must  appear,  and  put  in  and  perfect  bail^ 
before  he  can  apply  for  relief.  14  East,  556.  —  6.  A  second  commission  against  an 
luoertificated  bankrupt  is  void ;  and  therefore  a  certificate  obtained  under  it,  will  not 
entitle  the  bankrupt  to  be  discharged  under  the  stat.  5  Geo.  8. ;  and  upon  a  motion 
loade  b]^  a  bankrupt's  bail  to  enter  an  exoneretur  on  the  bail-piece,  the  court  refused 
&e  motion ;  for  the  bail  can  nevei*  be  in  a  better  situation  than  the  principal.  Cowp.  825. 
—7.  Where  a  debt  was  contracted  abroad  to  a  person  residing  nere,  and  the  debtor 
(^ned  his  certificate  abroad,  the  court  would  not  decide  the  effect  of  it  upon  mo» 
tioa.  8  T.  R.  609.  —  8.  A  motion  to  discharge  a  defendant  out  of  custody,  on  the 
ground  of  bankruptcy  and  certificate  in  Ireland,  must  be  on  affidavit  of  the  efl^ect  of 
tbe  certificate  by  the  laws  of  Ireland.  1  Anst.  80. — 9.  The  court  will  not  discharge 
>  certificated  bankrupt,  for  a  demand  accrued  before  the  bankruptcy,  where  it  appetfn 
tkat  his  certificate  has  been  obtained  by  fraud.  2  H.  B.  1 .  — 10.  That  the  validity  of 
tbe  certificate  is  meant  to  be  disputed,  is  an  answer  \q  an  application  to  discharge  a 
ttrtificated  bankrij^t  out  of  custody.  2  E  &  P.  590.  — 11.  And  where  a  debt  waa 
Dpoa  a  bill  of  exchange,  in  which  the  bankrupt  described  himself  as  of  a  place  whei^e 
lie  bad  never  lived,  and  the  plaintiff  never  heard  of  the  commission  until  after  he  had. 
commenced  his  action,  the  court  refused  to  discharge  the  bankrupt,  s  Black.  725. 
"- 12.  Where  execution  Is  taken  out  against  the  ^oods  of  a  bankrupt  before,  and 
executed  afler  allowance  of  certificate,  the  court  will  interpose  in  a  summary  way. 
1 B.  &  P«  427.  accord,    l  T.  R.  561.  contra. 
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(D  36.)  Shall  have  a  share  of  the  neat  prbduee. 

So  by  the  st.  4  &  5  Ann.  ]  7.  a  bankrupt  surrendering  and  confbhn^ 
ing  to  die  said  act^  shall  have  (z)  5L  per  cent,  paid  him  by  the  assignees 
out  of  the  neat  product  of  the  estate  received  on  stich  discoverY>  so  as 
such  sum  amount  not  in  the  whole  to  above  200/.  -<—  So  by  the  St.  5 
Geo.  24*.  and  5  Oeo.  2.  30. 

And  so  as  the  creditors  of  the  bankrupt  be  paid  85.  in  the  pound  at 
least  above  all  charges ;  for  in  such  case  he  shall  be  allowed  only  what 
the  assignees^  or  the  major  part  of  the  commissioners,  think  fit. 

And  though  this  statute  expired  26th  June  171 69  by  the  st.  S  Greo. 
12.  it  was  extended  to  all  bankrupts  against  whom  a  commission  issued 
on  or  before  26th  June  1716>  who  shall  discover  e£Pects^  &c.  before 
25th  December  then  next. 

By  the  st.  5  Geo.  2.  SO.  if  the  creditors  are  not  paid  105.  in  the  pounds 
the  bankrupt  shall  be  allowed  only  what  the  assignees  and  commissioners 
think  fit,  not  exceeding  3/.  per  cent. 

If  paid  125.  6d.  in  the  pound,  then  ?/•  iOs,  per  cent,  so  as  it  amount 
.  not  to  above  2 SOL ;  if  paid  155.  in  ^e  pound,  then  10/.  pe^  tent,  so  as 
it  exceed  not  300/. 

(D  S70  But  the  bankrupt  shall  have  no  advantage ;  unless  he 

has  his  certificate  allowed. 

But  by  the  st.  4  &  5  Ann.  1 7*  a  bankrupt  shall  not  have  the  benefit  of 
that  act^  unless  {a)  a  major  part  of  the  commissioners^  by  writing  imder 
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(z)  1.  Unless  a  btoikrapt  obtuni  his  cerdficate  before  a  dividend  if  4eclared,  he 
cannot  sue  his  assignees  for  hb  allowance  under  stat.  5  Geo.  S.  c.  SO.  s.  7.  his  estate 
having  paid  lot.  in  the  pound.  6  T.  R.  548.  —  S.  Until  a  final  dividend  is  made,  a 
bankrupt  is  not  entitled  to  his  allowance.  1  Atk.  208. — 3.  And  even  after  a  final 
dividend,  unless  a  bankrupt  has  obtuned  his  certificate  previous  thereto,  he  is  not  en* 
titled  to  an  allowance.  —  4.  If  the^bankrupt  becomes  entitled  to  his  allowance^  it  is  a 
Tested  interest  in  him,  and  transmissible  to  his  representatives.  1  Atk.  SOS.  Ibid. 
509.  —  5.  It  seems  that  creditors  upon  debts  carrying  Interest,  who  have  been  paid 
their  full  debts,  are  not  entitled  to  interest  so  as  to  diminish  the  bankrupt's  allowance. 
1  Ves.  jun.  138.  S.  C.  5  Bro.  79.  1  Atk.  75.  —  6.  A  bankrupt  cannot  sue  his  assignees 
for  his  allowance,  after  they  have  distributed  all  the  effects.  I  £sp.  396.  — -  7.' A  bankv 
nipt  is  entitled  to  a  maintenance  out  of  his  eliects,  in  those  cases  onlv  where  it  i$ 
giv^n  to  him  by  statute;  not  therefore  during  the  period  of  his  examination.  1  T.  R 
157.  —  8.  Upon  a  second  bankruptcy,  no  allowance  to  the  bankrupt;  the  estate 
Hot  paying  ist,  in  the  pound.  6  Ves.  238.  —  9.  Order,  as  of  course,  that  *  allow* 
ance  under  the  first  commission,  shall  be  paid  to  assignees  i^der  ^e  seooiuL 
Cox,  S13. 

(a)  1 .  If  a  trader  in  Ireland  becomes  a  bankrupt  and  obtains  his  certificate^  it  wOl 
operate  as  a  discbafge  in  as  action  brought  here  upon  a  debt  arising  in  Ireland;  iind 
llord  Mansfield  said,  *'  It  b  a  gsneral  principle,  that  where  there  is  a  discharge  by  the 
law  of  one  country,  it  vrill  be  a  dischaige  in  another.  Tliat  he  remembered  a  case  in 
chancerv  of  a  cettio  bonorum  in  Holland,  which  is  held  a  discharge  in  that  country, 
and  it  nadthe  same  effect  here.''  Co.  Bt.  Laws,  499.  —  3.  Assumpsit  against  the 
drawer  of  a  bill  of  exchange,  drawn  in  America  on  a  merchant  in  London,  protested 
for  non-acceptance ;  plea  of  bankruptcy,  certificate  and  dischaige  thereby,  in  America. 
Held,  that  tne  parties  being  resident  m  America  at  the  making  of  the  bill,  this  is  a 
good  discharge  herci  if  it  is  so  in  America,  for  the  contract  declared  upon  arisea 
solely  in  America.  The  engagement  of  the  drawer  is,  that  he  will  pay  in  America,  if 
the  bill  is  not  accepted  in  London,  i  Smith,  351.  5  East,  1S4.>— 3.  A  certificate  in 
IreDand,  or  a  fordga  coontry,  will  not  diM^aiige  a  debt  contracted  heroi  sH.  B.  553. 
iBaaCyO. 

their 


Cofnmission.  .  1 63 

fteir  hands  and  seals,  certify  {b)  the  Iprd  chancellor,  that  the  bankrupt 
bath  made  fiill  discovery  of  his  effects,  and  in  all  things  conformed  to 
the  directions  of  the  act,  and  that  they  see  no  reason  to  doubt  the 
trath  of  it;  and  unless  such  certificate  be  confirmed  by  the  lord  chan:- 
cdlor,  or  two  judges  to  whom  he  shall  refer  it,  before  whom  the' creditors 
may  be  heard  against  the  making  or  confirmation  of  the  certificate. 

Nor  by  the  st.  5  Ann.  22.  unless  the  allowance  to  the  bankrupt  and 
the  certificate  be  signed  by  foui^  parts  in  five  in  number  and  value  of  the 
creditors,  who  halve  proved  their  debts.  —  So  by  the  st.  5  Geo.  24.  and 
5  Geo.  2.  30.  of  creditors  for  20/.  (c) 

And 


(ti^  1.  CommissioDers  discretion  in  relation  to  the  certificate  will  not  be  controlled. 

I  Atk.  8S.  11  Ves.  417.  13  Ves.  ISI.  15  Ves.  126.-^2.  The  chancellor  has  no 
power  to  compel  them  to  sign  it.  1 1  Yes.  417.  13  Ves.  182.  15  Ves.  1 26.  7  East, 
92.-3.  Nor  Mill  a  mandrniUu  lie  to  them  to  sign  it.    7  East,  91.    3  Smith,  115. 

II  Ves.  425.  —  4.  If,  bowever,  there  has  been  no  wilful  concealment,  they  are  in 
conscience  bound  to  sigh,  without  regard  to  conduct  under  the  commission.  18  Ves. 
S4t.  1 V.  &  B.  45.  —  5.  On  the  certificate  being  sent  back  to  let  in  other  creditors, 
eommisnoners  are  not  bound  by  original  certificate,  but  may  eaircise  anew  their  judi-« 
oal  discretion.     15  Ves.  126. 

{c\  1.  By  Stat.  5  Geo.  2.  c.30.  s.  10.  the  commissioners  must,  in  writing  under  their 
iiands  and  seals,  certify  to  the  lord  chancellor,  that  the  bankrupt  has  made,  a  full  dis- 
eprcrj^  of  his  estate  and  effects,  and  in  all  things  conformed  himself  according  to  the 
(iirections  of  the  statutes  relating  to  bankrupts,  and  that  tliere  does  not  appear  to  thein 
to  beany  reason  to  doubt  in  the  truth  of  such  discovery,  or  that  the  same  is  not  a 
fttU  discovery  of  all  such  b&nkrupt's  estate  and  effects ;  and  the  commissioners  are  also 
to  certify  that  four  parts  in  five  in  number  and  value  of  the  creditors,  who  shall  be 
creditors  for  not  less  than  20/.  respectively,  have  signed  and  consented  to  the  certifi- 
cate. But  the  commisioners  are  not  to  certify  the  same,  till  they  have  proof  by  a£- 
^Kfit  or  affirmation  in  writing,  of  such  creditors,  or  of  the  persons  respectively  autho- 
lised  b^  them  for  that  purpose,  having  signed  the  certificate ;  and  of  the  power  and 
MtiioR^  by  which  any  person  is  authorized  by  any  creditor  to  sign  the  certificate.  — 
1  By  the  5  Geo,  2.  c.  30.  s.  lo.  it  is  directed  that  four-fifths  in  number  and  value  of 
tfae  creditors  of  the  bankrupt,  for  not  less  than  20/.  respectively,  and  who  shall  have 

S  proved  their  debts  under  the  commission,  or  some  other  person  by  them  duly 
orized,  shall  sign  the  Certificate.  But  by  stat.  49  Geo.  3.  c.  121.  s.  18.  it  is  en- 
aeted,  that  **  in  all  cases  of  commissions  of  bankrupt  heretofore  issued,  and  in  which 
tbe  bankrupts  have  not  obtained  their  certificates,  and  in  all  cases  in  which  commit' 
flODs  of  bankrupt  shall  hereafter  be  sued  forih,  .the  signature  and  consent  of  three 
pvts  in  five  in  number  and  value  of  the  creditors  of  the  bankrupt  or  bankrupts  who 
Ml  be  creditors  for  not  less  than  20/.  respectively,  and  who  shall  have  duly  proved 
tiieir  debts  under  the  commission,  or  some  other  person  by  them  duly  authorized 
thereto,  to  the  allowance,  and  ceitificate,  and  discharge  of  the  bankrupt  or  bankrupts, 
*iudl  be,  to  all  intents  and  purposes,  as  available  for  the  benefit  of  the  bankrupt  or 
bankrupts  as  before  the  passing* of  diis  act,  the  signature  and  consent  of  four  parts  in 
fire  in  number  and  value  of  such  persons  would  have  been  available;  and  such  signa- 
ture and  consent  of  three  parts  in  five  in  number  and  value  of  such  persons,  shall  be 
efficient  to  authorize  all  acts  to  be  done  by  the  lord  chancellor,  lord  keeper,  and  lords 
comBiissioners  of  the  sreat  seal,  and  the  commissioners  in  such  commbsions  of  bank- 
nipt,  and  «U  others,  tor  the  benefit  of  the  bankrupt  pr  bankrupts,  which  under  any 
pnor  act  or  acts  of  parliament  would  have  Xmen  authorized  by  the  signature  and  con- 
K&t  of  four  parts  in  five  in  number  and  value  of  such  persons." — 3.  Proof  as  petition^ 
ingeceditot,  is  not  sufficient  to  entitle  the  party  to  sign  the  certificate.  Cox,  398.-4.  See 
^egEeneral  order  of  the  8th  August  1 809,  as  to  the  form  of  a  creditor's  sienature  to  a  cer- 
tificate. —  5.  One  partner  may  sign  for  the  firm,  even  after  dissolution  of  the  partnership. 
1  Rose,  2.  1 7  Ves.  62.  —  6.  One  trustee  cannot  sign  for  all.  2  Rose,  224.  —  7.  Where 
My  creditor  or  creditors  of  a  bankrupt  reside  in  foreign  parts,  the  letter  of  attorney 
of  such  creditor,  attested  by  a  notary  public  in  the  usual  form,  is  sufficient  evidence  of 
the  power  and  authority  by  which  any  person  thereby  authorized  shall  sign  any  bankf 
'opts  certificate.  24  Geo.  2.  c.57.  s.  lo.  — 8.  A  creditor,  being  the  executor  of  a 
creditor^  can  ligQ  but  once,    l  Rose,  66.  *i  Atk.  84.  ^9.  If  a  bankrupt  becomes  the 
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executor  ef  a  creditor  who  was  entitled  to  si^n  the  certificate,  he  may  in  that  ca|>acitf 
oga  his  own  cerdficate.-  Green,  260.  —  9.  Signature  by  creditor  of  certificate,  u  al^ 
solately  in  his  discretion.  5  V.  &  B.  ro3.  Dou^L  216. —  10.  The  certificate  cannot 
be  signed  before  the  passing  of  the  last  examination.  1  Rose,  176 ;  vide  11  Ves.  424. 
.-—1 1 .  It  is  very  doubtfu],whether  a  signature  previous  to  the  last  examination,  is  such  as 
the  act  of  parharoent  intended.  Per  Ld.  Eldon,  in  1 1  Ves.  424.  —  12.  Of  certifying  to 
commissioners  theperiod  of  signature.  General  order  of  8th  August  1 809.  1 6  Ves.  318. 
1  Rose,  5. — 13.  Tne  signature  and  sealing  of  the  certificate  by  the  commissioners,  is  to 
be  attested  in  writing  upon  such  certificate  by  th^  solicitor  tor  the  c6mmission,  or  some 
.clerk  of  the  solicitor,  or  bv  the  messenger  to  the  commtsson,  or  by  some  clerk  of  the 
commbsioners  respectively ;  and  in  order  to  avoid  firauds  upon  the  commisdoners, 
with  respect  to  the  certificate,  u  list  is  to  be  made  and  kept  by  the  commissioners,  or 
one  of  them,  of  all  creditors  above  20/.  who  shall  from  time  to  time  prove  their 
debts,  and  of  the  amount  of  their  respective  debts,  which  list  is  from  time  to  time  to 
be  made  up  and  signed  by  three  of  toe  commissioners.  General  order,  8  th  August 
1809.  — 14.  Bankrupt  must  make  oath  that  the  certificate  and  consent  of  the  creditors 
were  fiiirly  obtained.  StaU  5  G.  2.  c.  30.  s.  10. —  15.  Signing  the  certificate  does  not 
release  the  estate  of  the  bankrupt's  deceased  partner.  1  Mer.  570.  —  16w  InconstsCency 
of  statement  appearing  upon  bankrupt*s  examination,  is  a  ground  for  staying  the  cer- 
tificate. 1 7  Ves.  117.  —  17.  Certificate  obtained  bv  money,  though  without  the  bank- 
rupt's privity,  will  be  stayed.  10  Ves.  359.  —  18.  Where  the  assignees  were  the  bank* 
,  rupt*s  near  relations,  and  the  certificate  was  sisned  within  three  months  after  the  issu- 
ing of  the  commission ;  Upon  petition  by  a  creoitor  to  prove  his  debt,  to  stay  the  bank- 
rupt's certificate,  and  for  Jiberty  to  assent  or  dissent  thereto ;  the  certificate  was  stayed. 
I  Atk.  84. —  19.  Where  a  bankrupt  was  a  trader  in  Ireland,  and  his  certificate  was 
signed  in  less  than  three  months  after  the. commission  issued,  and  it  appeared  upon  his 
examination*,  that  the  greatest  part  of  his  books  were  then  in  Ireland ;  and  it  might  be 
presumed,  that  there  were  large  debts  standing  out  against  him  there,  the  lord  chan- 
cellor staved  the  allowance  of  the  certificate,  to  give  such  creditors  an  opportunity  of 
proving  their  debts,  and  opposing  the  certificate.  1  Atk.  82.  But  afler  a  full  time 
nas  been  allowed  for  inquiry,  and  for  crcxlitors  coming  from  Ireland  or  sendiiLg  affida- 
vits over,  the  certificate  will  he  allowed.  For  "  I  cannot  Jock  up  certificates  for  ever, 
and  deprive  a  man  of  his  liberty,  which  the  law  has  given  him."  Per  Lord  Hard- 
wicke. —  20.  If  the  nature  of  the  case  appears  to  require,  that  tlic  allowance  of 
the  certificate  should  be  suspended,  the  lord  chancellor  will  postpone  the  allow- 
ance. As  where  a  certificate  was  signed  on  the  very  day  the  bankrupt  finished 
bis  last  examination,  and  within  six  weeks  from  the  time  of  issuing  the  com- 
mission; and  the  principal  creditors  lived,  at  Guernsey,  and  had  not  been  able 
to  inqiiire  into  the  bankrupt's  conduct,  or  to  prove  their  debts.  1  Atk*  84. — 
91.  Certificate  stayed,  that  creditor,  whose  debt  would  turn  it,  might  assent  or 
dissent.  2  Rose,  421.  —  22.  If  after  a  certificate  has  been  signed  by  creditors 
sufficient  in  number  and  value,  and  the  signature  and  consent  have  been  certified  by 
the  commissioners,  new  creditors  prove  their  debts  :  they  will  not  be  entitled  to  sta^ 
the  allowance  of  the  certificate,  lAiless  upon  petition  they  can  shew  that  such  certi- 
ficate ^as  finudulently  obtained.  1  Atk.  73.  —  23.  Certificate  will  not  be  stayed  upon 
thef  mere  suspicion  that  it  was  obtained  bv  money,  unsupported  by  affidavit,  -and 
denied  bj|r  bankrupt  17  Ves.  62.  —  24.  CJertificate  will  not  be  stayed  upon  the 
cbam  of*^  gaming,  where  the  affidavits  are  in  direct  opposition,  i  V.  &B.  193. — 
S54  Certificate  will  be  stayed  upon  the  ground  of  concealment  of  property  posi- 
tively established.  Seau^  upon  petition  founded  upon  information  and  belief. 
1  Rose,  184.  is  Ves.  340.  —  26.  Certificate  will  be  stayed  upon  the  ground  of  admis- 
non,  by  bankrupt,  of  fictitious  proof.  l^Rose,  330.  2  Rose,  71.  3  V.  &  B.  142.— 
27t  But  certificate  will  not  be  stayed  upon  the  ground  of  permisnon  by  assisnees 
to  the  bankrupt's  continuing  trade  as  before.  1  Rose,  93.  —  28.  Certificate  will  not 
\fe  stayed  upon  the  ground  of  bankrupt  having  retained  monev  as  assignee  under 
another  commission,  i  Rose,  93.  —  29.  Certificate  will  not  be  staved  upon  the 
ground  of  alteration  therein  vitiating  the  stamp.  1  Rose,  141.  —  30.  Certificate  will 
not  be  stayed  upon  a  formal  obje^on  to  a  proof.  1  Rose,  66. — 31.  Certificate 
virill  not  be  stayed  upon  a  legeX  objection,  unless  it  clearly  appear.  1  Rose,  331.  — 
32.  Certificate  will  not  be  stayed,  that  one  cluming  a  right  to  stop  in  trajuitu,  might, 
if  his  action  failed,  prove.  6  Ves.  613. —  33.  Cmificate  will  not  be  stayed  upon 
the  ground  that  petition  to  supersede  it  is  pending.  2  Rose,  61.  — 34.  Certificate 
will  not  be  staved  upon  the  ground  that  question  of  sequestration  against  bankrupt 
is  pending  in  Scotland.  2  Rose,  233.  —  35,  Certificate  under  separate  commission 
will  not  be  stayed  upon  the  ground  that  joint  commission  is  sued  out.  1  V.  &  B.<308. 
*-  36.  Certificate  will  not  be  stayed  from  ifsglect  of  commissioners  to  certify  a  former 
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And  a  bond  or  agreement  by  the  bankrupt,  or  any  other^  &c.  to  induce 
a  creditor  to  consent  to  such  allowance  or  certificate^  shaU  be  void.  -^— 
&  by  the  st.  5  Geo.  24.  and  5  Geo.  2. 30.  {d) 

Tbe  certificate  of  the  commissioners  ought  regularly  to  mention^  that 
the  party  became  bankrupt  since  the  st  4  &  5  Ann.  !?•  commenced,  vix* 
since  the  24th  June  1706.     1  Sal.  111. 

And  if  the  certificate  be  silent,  and  proof  is  made  that  he  was  a  bank- 
nipt  before,  the  certificate  shall  be  disallowed.     B.  1  ^sl.  I H.  {e) 

if  the  chancellor  refers  tbe  certificate  to  the  judges,  they  may  exa* 
mine  witnesses  upon  it  viva  voce.     R.  1  Sal.  112. 

And  make  out  summons  for  the  witnesses.     R.  1  SaL  112. 

And  they  ought  to  examine,  the  witnesses  xnva  voce^  if  there  are^uch, 
1  Sal.  112. 

If  there  are  not,  they  may  inform  themselves  by  affidavits  filed  in 
dkncery,  and. sworn  before  a  master  extraordinary.     1  Sal.  112. 

Or  by  affidavits  before  themselves.     1  Sal.  112.  (/) 

(D38.)If 


Ittikniptcy.  ^  1  Rose,  60.  —  37.  Certificate  will  not  be  stayed  from  the  bankropt 
^King  uncertificated  under  a  former  commissidn.  1  Rose,  285.  —  58.  Keeping  a 
lottoy  office  is  no  ground  for  opposing  the  certificate.  Nor  is  the  obtaining  of  goods 
under  fidse  pretences,  Co.  Bt.  Laws,  463.  —  39.  If  a  certificate  is  ngned  by  a  creditor 
who  is  not  entitled  to  prove,  the  certificate  will  be  sent  back.  As  where  a  creditor 
^bo  proved  upon  a  ju4gment  to  indemnify,  but  was  not  .damnified,  and  ^gqed  the  cer- 
tificate; it  was  heldf  iliat  he  was  not  entitled,  and  the  certificate  was  tent  back.  Co. 
Bu  Laws,  462.  —  40.  Qwere,  Whether  the  certificate  can  be  sent  "badk,  upon  tbe 
point,  whether  a  Mi  discovery  has  been  made:  17  Ve&  117.  —  41.  After  ^e  certi- 
ficate is  signed  bv  the  commissioners^  it  must  be  allowed  and  confirmed  by  the  lord 
^ancellor,  lord  keeper,  or  commissioners  for  the  custody  of  tbe  great  seal  for  the 
^e  being;  or1>y  two  of  the  justices  of  the  courts  of  iiing's  bench,  common  pleas, 
or  barons  of  the  exqhequer,  to  whom  it  shadl  be  referred  by  the  great  seal.  When 
^  certificate  is  laid  before  the  great  seal  for  allowance,  the  affidavit  or  affirmatioa 
of  the  creditor  qignin^  together  with  any  warrant  or  authority  to  sign,  must  also  be 
^  before  it ;  and  before  its  allowance  the  bankrupt  must  make  oath,  or  being  a 
qoaker,  affirm  in  writing,  that  the  certificate  and  consent  of  the  creditors  were 
obtuned  fairly  and  without  firaud.  5  Geo,  8.  c.  30.  s.  10.  —  42.  The  bankrupt's 
certificate,  until  allowed,  operates  nothing.  3  Blk.  811.  —  43.  All  certificates  fontterlj 
^tfe  referred  to  the  judges,  but  the  gr^t  seal  finding  it  inconvenient,  has  taken  the 
cognizance  of  it  — 44.  Allowance  of  a  joint  certificate  as  a  separate  one,  upon  the 
^cath  of  one  partner,  lo  Ves.  51.  -—46.  If  all  the  requisites  have  been  complied 
^tfa,  previous  to  laying  a  certificate  before  the  lord  chancellor  for  his  allowance,  it 
ony  be  allowed  by  ue  lord  chancellor  after  tbe  death  of  the  bankrupt  1  Atk.  77* 
^  46.  Certificate  obtained  b^  fraud  will  be  revoked.  2  Rose,  186.  19  Yes.  260.  — 
^\'  Certificate  obtained  by  imposition  practised  upon  creltt  seal,  will  be  recalled,  if 
^rd  iiersons,  snb6eq|uently  detUing  upon  fiiith  thereof;  will  not  be  prejudiced;  to 
^Kcrtani  which,  inc^uiry  was  directed.  1  B.  &  B.  321.  •—  48.  When  the  coounissionera 
ittve  signed  the  certificate,  notice  must  be  siven  in  the  London  Gazette^  that  the  same 
^U  be  allowed  l^  the  lord  chancellor,  unless  cause  is  shewn  to  the  contrary  on  or 
^ore  a  particular  day,  which  is  always  twenty-one  days  firom  th^  notice  in  the  Ga^ 
sette.    Cooke,  463. 

(iOridehifra(N}. 

(e)  A  certificate  under  a  second  commission  against  an  uncertificated  bankrupt^ 
^eems  to  be  a  nullit/.    I  Atk.  251. 

(/}  1.  The  bankrupt  is  not  compellable  to  execute  a  power,  l  Rose,  40.  17  Ves. 
388.  1  Rose,  S70.  17  Ves.  460.  —  2.  The  bankrupt  is  not  compellable  to  execute  an 
assignment  of  debts  8ft)road.  Cox,  398. — 3.  The  bankrupt  b  not  compellable  to  join 
in  conveying.    Coo|>er,  134.  —  4.  llie  bankrupt  is  compellable,  though  after  the  last 


left:  for  him  at  his  house  or  place  of  lAode,  in  order  to  asMtft  such  assignees  in  making 
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(D  38.)  If  he  have  given  extravagant  portions  to  his  chil- 
dren, or  lost  at  play. 

So  by  the  st.  4  &  5  Ann.  1 7.  a  bankrupt  shall  not  have  benefit  of  the 
act,  who  hath  on  the  marriage  of  any  of  his  children  given  above  lOOZ. ; 
.unless  he  make  it  appear  he  was  wordi,  above  the  sum  so  given,  sufficient 
to  satisfy  all  his  creditors  their  full  debts.     So  by  the  st.  5  Oeo.  24*. 

Or  who  hath  lost  51.  in  one  day,  or  100/.  in  the  whole,  in  13 
months  preceding  his  bankruptcy,  in  play  at  cards,  dice,  tables,  tennis^ 
bowls,  shovel-board,  cock-fighting,  racing,  dog-matches,  or  other  pas- 
times or  games,  or  in  bearing  part  of  stakes,  or  betting  on  the  side  of 
such  as  did  pky. — So  by  the  st.  5  Geo.  24*.  (/) 

When 


out  the  accounts  of  bis  estate  and  eflects,  and  is  to  be  at  liberty  to  inspect  his  bookf, 

S&pers,  and  writings,  in  the  presence  of  his  assignees,  and  to  take  copies  or  eztracta 
lerefirom  during  the  42  days,  or  the  enlai^ged  time  for  finishing  his  exainination*  . 
Stat.  5  Geo.  2.  c.  30.  s.  4.  5.  —  6.  Where  the  assignee  of  a  bankrupt  gave  notice  to 
the  bankrupt  to  attend  him,  in  order  to  explain  several  matters  relating  to  bb  estate, 
after  the  42  days  expired,  and  before  the  certificate  was  signed,  and  the  bankrupt  re- 
fused to  attend  upon  any  other  terms  than  signing  his  certificate ;  Lord  Hardwicke 
said,  he  would  compel  him  to  attend,  if  the  assignees  would  undertake  that  he  should 
not  be  arrested  by  any  of  the  creditors  who  sought  relief  under  the  commissioiL 
1  Atk.  148.  —  7.  Bankrupt  to  attend  the  assignees  after  obtaining  his  certificate,  and 
be  allowed  2s.  6d.  a  day  during  such  attendance.  Stat.  5  Geo.  2.  c  30.  s.  36.— 
fi.  Bankrupt  to  deliver  up  his  books  upon  oath.   Stat.  5  Geo.  2.  c.  30.  s.  1.  4. 

(/*)  J.  By  Stat.  5  Geo.  2.  c.  30.  if  the  banknipt's  certificate  has  been  obtained  unfairly 
and  by  fii^aud,  or  if  any  concealment  has  been  made  bv  the  bankrupt  to  the  value  of 
ten  pounds,  the  certificate  will  be  of  no  avail.  —  2.  Or  if  within  one  year  before  he 
l)6came  bankrupt,  he  has  lost  the  sum  of  lOO/.  by  one  or  more  contracts  for  the  pur- 
chase, sale,  refjLisal,  or  delivery  of  any  stock  of  any  company  or  corporation,  or  anv 
parts  or  shares  of  any  government  or  public  funds  or  securities,  where  every  such 
contract  was  not  to  be  performed  within  one  week  from  the  time  of  the  making  such 
contract,  or  where  the  stock  or  other  thing  so  bought  or  sold,  was  not  actually  trans* 
ferred  or  delivered  in  pursuance  of  such  contract.  —  3.  By  stat.  24  Geo.  3.  c  57.  s.  9* 
if  any  persons  shalj  fraudulently  swear  or  depose,  or  being  of  the  people  called  ouaken 
affirm,  before  the  major  part  of  the  commissioners  named  in  any  commission  ot  bank* 
riiptcy,or  by  affidavit  or  affijrmation  exhibited  to  them,  that  a  sum  of  money  is  due  to 
him  or  her  from  any  bankrupt  or  bankrupts,  which  shall  in  fact  not  be  really  and  truly 
fo  due  or  owing;  and  shall,  in  respect  of  such  fictitious  and  pretended  debts,  sign  hit 
or  her  consent  to  the  certificate  for  such  bankrupt's  discharge  from  his  debts;  in  every 
such  case,  unless  such  bankrupt  shall,  before  such  time  as  the  major  part  of  the  said 
commissioners  shall  have  swned  such  certificate,  by^ writing  by  him  to  be  signed  and  de- 
livered to  one  or  more  of  the  said  commissioners,  or  to  one  or  more  of  Uie  assignees 
of  his  estate  and  effects  under  such  commissioners,  disclose  the  sdd  fraud,  and  object 
to  the  reality  of  such  debt,  such  certificate  shall  be  null  and  void  to  all  intents  and 
purposes,  agd  such1)ankrupt  shall  not  in  that  case  be  entitled  to  be  dischareed  firom 
ois  debts,  or  to  have  or  receive  any  of  the  benefits  or  allowances  given  or  allowed  to 
bankrupts.  —  4.  A  sunature  obtained  for  money,  though  without  the  bankrupt's  pvi- 
Tity,  avoids  the  certificate.  1  B.&P.  95.—  5.  If  some  of  the  bankrupt's  creditors 
are  induced  by  money  to  sign  the  certificate,  though  the  bankrupt  does  not  know  of 
it  at  the  time  of  their  signing,  nor  even  when  he  makes  the  necessaiy  affidavit,  in 
order  to  obtain  its  allowance;  yet  if  he  knows  it  before  actual  allowance,  the  certifi- 
cate is  void.  Dougl.  228.  —  6.  Where  any  one  creditor  receives  a  collateral  cond- 
/deration  for  signing  the  certificate,  the  certificate  is  void,  if  the  signatures  precedii]|( 
his  own  are  not  sufficient  to  carry  the  certificate.     15  East,  248. —  7.  If  money^  is 

given  without  the  bankrupt's  privity,  to  induce  creditors  to  sign,  in  order  to  deprive 
im  of  the  effect  of  his  certincate,  and  sufficient  in  number  and  value  have  signed, 
exclusive  of  those  who  have  taken  money,  the  certificate  is  valid.  Dougl.  230.  *— 
6.  Where  a  bankrupt  had  given  lOOoL  to  bis  niece  upon  her  marriage,  Ix>rd  Hard- 
wicke heldy  that  the  clause  in  the  act  being  penal,  it  ought  to  be  consinied  stricdjh 
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When  a  bankrupt  shidl  be  aided  in  equity^  and  when  nol,  vide  in 
Chanpcrj,  (2  L  1,  2.) 

(D  39.)  How  a  commissioner,  &c.  may  plead. 

By  the  st.  1  Jac.  15.  in  trespass  or  other  suit  against  a  eommissioner, 
or  other  having  authority  by  a  commission  of  bankruptcy,  he  may  plead, 
not  guilty,  or  justify  tnat  he  acted  by  ai^thority  of  the  acts  against 
bankrupts,  without  shewing  the  commission  or  other  circumstance;  to 
?hich  the  paintiff  may  reply,  de  ton  tort,  &c.  and  the  special  matter  may 
be  given  in  evidence. 

So  by  the  st.  4  &  5  Ann.  17*  any  person  sued  by  action,  information^ 
&c  for  any  thing  done  in  prosecution  of  the  said  act,  may  plead  the 
^eral  issue,  and  give  the  special  matter  in  evidence. 

(D  40.)  Expence9  of  the  commission. 

By  the  fit.  4*  &  5  Ann..  17.  no  monies  shall  be  paid  or  allowed  out  of 
die  estate  of  the  bankrupt  {g)  for  expences  of  eating  or  drinking  of  the 
Commissioners,  or  any  others,  at  any  of  their  meetings,  &c. '—  So  by 
Ae  St.  5  Geo.  24. 

And  by  the  st.  5  Geo.  24.  no  .conmussioners  shall  take  above  20^. 
for  any  meeting,  or  for  executing  any  deed,  or  above  105.  for  any  war« 
taot  of  seizure  or  distribution,  {h) 

(D  41.)  When 

^      I     ■         *i    I  '  ■  ■  ■  ■  ■    ■■  ■  ■  ■!    I— ■— .  ■    I      ■    nail     I 

and  confined  to  tbe  children  of  a  bankrupt  1  Atk.  86.  —<  9.  Insuring  in  the  lottery 
\s  not  such  a  gaming  as  to  invalidate  the  certificate.  1  H.  B.  S9.  ^-10.  If  upon  the 
plea  of  bankruptcy  and  certificate,  any  thing  is  alleged  which  ma^  induce  the  court 
to  suppose  the  certificate  to  be  invalid,  the  court  will  direct  an  issue.  Qougl.  216. 
S  Bos.  &  Pul^  437.  —  11.  Where  assignees  brought  an  action  against  tbe  plaintii^  on 
account  of  some  transactions  with  the  bankrupt,  and  the  plaintiff  filed  his  bill  for  a 
<fi<coy^ry,  whether  the  creditors  had  not  signed  the  bankrupt's  certificate,  upon  hif 
feeing  to  give  evidence  for  them  upon  the  action ;  and  the  defendants  demurred ; 
tbe  court  allowed  the  demurrer,  ana  said,  *'  if  you  mean  to  impute  subornation  oT 
perjujy,  you  cannot  expect  an  answer ;  if,  on  the  other  hand,  what  is  chai^ged  was 
merely  a  mode  of  getting  over  a  technical  objection  to  evidence,  by  removing  the  in- 
terest of  the  bankrupt,  tne  signing  his  certificate,  and  getting  a  release  from  mm,  is  a 
eommon  and  by  no  means  an  improper  transaction;  in  which  case  the  discovery  u 
iounaterial."  2  Anst  504.  —  12.  ££»ct  of  the  Certificate  in  favour  of  diird  persons, 
though  avoided,  see  4  Ves.  40.  n.  —  13.  Evidence  may  be  given  to  defeat  the  certifi^ 
ate,  thouEh  it  may  indirectly  have  the  effect  of  impeaoiing  the* commission.  4  Esp.  43. 
— 14.  Where  a  certificate  was  signed  in  consequence  of  money  given  to  a  creditor  by 
a  friend  of  the  bankrupt,  but  without  his  consent  or  knowledge,  the  lord  chancellor, 
upon  the  application  and  affidavit  of  the  bankrupt,  ordered  the  certificate  to  be  can- 
ttUed,  that  he  might  procure  a  new  certificate  sufficiently  signed,  without  the  signatuiv 
of  the  cr^itor  wno  nad  received  the  money.  4  Mon.  Bt.  Laws,  App.  S6, ;  and  see 
1  fios.  &  Pull.  95. 

(g)  1.  Bankrupt  is  chargeable  with  costs  in  case  of  fraud  and  misconduct  5  V.  & 
B.  40.  —  2.  Bankrupt  is  chargeable  with  costs  upon  presenting  a  third  petition,  after 
two  similar  ones  dismissed.  2  Ves.  40.  But  order  restraining  the  presenting  of  any 
more,  refused.    Ibid. 

(h)  1 .  The  general  rule  is,  that  the  petitioning  creditor,  not  the  solicitor  he  em* 
ploys,  is  liable  to  the  messenger.  2  M.  &  S.  438.  —  2.  He  too  is  solely  liable. 
1  Stark.  378.  —  3.  An  exception  to  this  rule  occurs  where  the  solicitor  agrees  to  work 
tbe  commission  for  a  gross  sum ;  when  having  received  sufficient  to  cover  tbe  me^ 
•eoger's  demand  he  is  liable^  to  him  as  for  money  had  and  received.  2  M.,  &  S.  438. 
—  4.  Assignees  ^ve  directions  to  the  attorney  oridnally  employed,  to  sue  out  the 
commisaioD,  pointing  out  the  steps  be  b  to  take  in  the  bunaesfl.    They  are  personally 
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(D  41.)  When  the  commisaion  may  be  superseded. 

If  the  commission  of  bankruptcy  takes  efiect,  and  all  the  creditors 
who  appear  have  a  satisfaction,  the  chancellor  by  their  assent  may  su- 
penede  (t)  it.    2  Ca.  Ch.  U^.     Dub.  Sh.  200. 

liable  for  his  bill,  as  upon  an  original  retainer,  i  Stark.  378.  —  5.  The  provisions  of 
$  Geo.  2.  c.  30, 31.  45.  apply  only  to  the  allowance  to  be  made  out  of  the  bankrupt's 
estates,  and  do  not  a0*ect  the  common  law  liability  of  the  assignees.  Holt,  378 
#•—  6.  Costs  subsequent  to  the  choice  of  assignees,  to  be  taxed  by  a  master. 
St.  5  Geo.  S.  c.  30.  s.  45.  —  7.  Chancellor  may  order  allowances,  made  by 
conunissioners  for  expences  of  commission,  to  be  taxed  by  a  master.    Cooke,  11. 

—  8.  Where  the  assignees  continue  the  attorney  employed  by  the  petitioning 
creditor,  the  attorney  is  bound  to  apply  money,  received  from  the  assignees;  ia 
^quidation,  in  the  first  instance,  of  his  claims  against  the  petitioning  creditor.  15 
East,  246.  -^  9.'  Of  adjusting  the  equitable  rights  between  the  attorney  to  the  com- 
mission and  the  bankrupt.  See  I  Buck.  24.  37.  — 10.  The  attorney  is  responsible  for 
Gommissioners'  fees.  S  Rose,  343.  i  Mad.  56.  —  11.  The  joint  fund  is  not  chaige- 
oble  with  the  expences  of  the  attorney,  incurred  by  conducting  examinations,  &c.  be- 
fore commissioners,  for  joint  creditors  under  a  separate  commission,  1  Rose,  303. —« 
13.  A  solicitor  may  sue  an  assignee  for  business  done  under  the  commission,  although 
his  bill  has  not  been  taxed  by  a  master  under  stat.  5  Geo.  2.  c.  30.  s.  45.  1  Stark* 
978. 

(s)  1.  A  commission  supersedeable  and  one  superseded,  distinguished.  1  V.  &  B.41. 

—  2.  The  vice*>chancellor  has  jurisdiction  to  grant  a  tupenedeat.   2  Rose,  162.235,  n. 
r—  3.  With  one  exception,  a  supersedeas  is  discretional ;  namely,  in  the  case  provided 
for  by  Stat.  5  Geo.  3.  c.  30.  s.  ?4.    I  Rose,  380.    1  V.  &  B.  40.    19  Ves.  291. — 4.  The 
validity,  of  aconuuission,  at  law,  is  not  the  criterion  of  supersedeas.    1  V.  &  B.  54. — 
5.  A  commission  may  be  supported  on  an  act  of  bankruptcy,  intelligence  of  which 
could,  not  have  reached  London  on  the  day  the  commission  issued.    Stark.  507.  — 
e.  Supersedeas,  from  the  probability  that  the  party  is  not  within  the  bankrupt  laws, 
refused,  in  the  case  of  a  scrivener,    s  Rose,  59.-7.  Commission  is  not  avoided  by 
a  prior  act  of  bankruptcy,  previous  to  petitioning  creditor's  debt,  if  he  had  not  notice 
wnen  the  debt  was  contracted.    Stat.  46  Geo.  3.  c.  135.  s.  5.-8.  Nor  even  then 
Mrithout  proof  that  a  petitioning  creditor's  debt  then  existed.     1  Taunt.  71.  —  9.  And 
with  respect  to  the  bankrupt,  he  cannot  impeach  it  even  then.    2  Rose,  8,     15  Ves.  6. 
468*  — 10.  Supersedeas,  from  the  act  of  bankruptcy  not  sufficiently  appearing,  and 
from  a  farther  affidavit  ordered,  not  being  satisfactory,   l  Rose,  49.  — 11.  Supersedeas^ 
from  describing  ^  feme  covert,  sole  trader,  as  a  widow,  refused.    1  Atk.  206.  — 12.  Su^ 
persedeas  will  be  granted  if  there  is  not  a  good  petitioning  creditor's  debt.    1  Atk.  146, 
I   Str.  653.    2  Str.  899.     1  P.  Wms.  259.    Mosely,  37,    Vide  1  Rose^    141.  — ^ 
13.  Supersedeas^  from  not  inserting  barristers  in  country  commissions.    1  Rose,  58, 
/— 14*  Supersedeas,  as  being  the  commission  of  the  bankrupt,  even  though  the  act  of 
bankruptcy  was  not  concerted.      1  Rose,  390.-^15.  Supersedeas^  as  naving  beei| 
Issued  at  bis  instigation,  refused.    1  Buck,  249.  — 16.  Formerly,  fraud  to  warrant  a 
supersedeas,  was  presumed  from  a  delay  of  six  months.     1  V.  &  B.  41.  — 17-  But  it  is 
not  presumable  from  debts  being  proved  by  relations.    1  V.  &  B.  45. —  18.  Super- 
tedeas,  as  concerted,  even  though  carried  on  bona  fide.    1  Rose,  87.  —  19.  And  even 
Ihough  it  be  for  the  benefit  of  creditors.   1  Buck,  257.  —  2a  Supersedeas  as  concerted 
1^11  be  wi|h  costs.     I  Mad.  250.  —  21.  Of  solicitor  and  petitioning  creditor.     1  Buck, 
77.  -r-  ^2<  Suspicion  that  commission  is  concerted,  is  not  a  sufficient  ground  for  a  super* 
sedeas.     16  Ves.  161. — 23.  Those  who  are  privy  to  a  concerted  act  of  bankruptcy^ 
cannot  take  advantage  of  it  $  those,  therefore,  who  are  privy  to  a  de^,  whereby  a 
trader  assigns  all  his  effects.    2  T.  R.  594,  n.  (a).    Ibid,  595,  (b). —  24.  SecfUt  those 
not  privy.    16  Ves^  145,  — 35^  Supersedeas,  as  issued  to  work  a  dissolution  of  part* 
nersbip.     l  Rose,  151.  — 26.  Supersedeas,  as  issued  to  force  a  compromise.    2  Rose, 
^03.  —  37.  Supersedeas,  as  issued  to  determine  a  lease.    2  Rose,  484.  —  28.  Super* 
udeas,  as  issued  to  defeat  an  executioB,  will  be  refused.     14  Ves,  209.     11  Ves.  541. 
iV.i  B.45.    1  B.  &  P.  369. — fi9.  Supersedeas  to  protect  the  bankrupt  from  pro- 
feciition,  will  be  granted  where  the  neglecting  to  surrender  has  been  throueh  ignorance^ 
^cident,  or  mistake.     1  Atk.  222.    i  Rose,  55.    18  Ves.  18.  —  30.  A  commission 
^en  .out.  fraudulently  or  vexatiousjy  is  suporsedeable.     1  Atk.  218.    13  Ves.  62. 
^T.    H  Vep.  209*^-3 A..  And,  at  all  exeats,  it  viU  not,  nhere  oppressive,  be  aided, 
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hit  its  TaMty  will  be  strictly  scnitinisecL  1  Rose,  1 47. — 39.  Supenedeat^  from  the 
act  of  bankruptcy  being  stale  and  notorious,  the  creditor  interested,  and  the  debt  dis- 
poted  4  Ves.  168.  —  53.  Supersedeaty  upon  the  ground  that  part  of  the  property 
tillcoTer  ^l  demands.  1  V.  &  B.  2ll.~34.  Svpenedeat,  from  commission  bdna 
too  distant  from  creditors,  refused.  2  Mad.  141.  —  35.  SM^aerMedeat,vinon  consent  oT 
petitiomi^  creditor.  1  V&B.S48. —  36.  The  bankrupt's  paying,  sadsfying;  or  se- 
caring  petitioning  creditor's  debt,  whereby  he  has  privateljr  more  m  the  pound  for  it 
d»o  other  creditors  have  for  their  debts,  renders  the  commission  superseoeable.  Sta^ 
5  Geo,  2.  c  30.  s.  24.  —  37.  But  supcrtedeoM  upon  this  ground  will  not  be  gruited  to 
the  bankrupt.  15  Ves.  464.;  but  see  1  Mont.  65.-38.  Supertedeat,  without  leave. 
hj  the  creditor,  upon  receiving  his  debt,  improper ;  and  he  will  be  ordered  to  refund! 
I  Ves.  jun.  157. —  39.  Commission  is  supersedeable  at  any  time  after  the  first  meednir' 
opon  consent  of  all  who  have  proved.  16  Ves,  416.  — 40.  Order  relative  to  tupS^ 
jftfcm,  with  consent.  21st  Aug.  1818.  3  Mad.  392.  1  Buck.  281.  — 41.  Toan  ami- 
cable supertedetu,  consent  of  ail  is  requisite.  Vide  2  Ves.  40.  8  Ves.  533.  19  Ves. 
504.  —  42.  And  mpenedetu  upon  certificate  of  those  who  have  proved  will  be  stayed* 

ibat  one  who  requested  them  not  to  certify  may  prove.    1  Atf.  134. 43.  A  com- 

flosaon  upon  a  trading  during  coverture  will  be  superseded.  2  Bro.  265.  —  44  So 
own  a  trading  during  infancy.  14  Ves.  603.  1  Atk.  146.— 45.  Supenedeas  from 
mftncy  refused,  under  circumstances.  1 6  Ves.  268.  —  46.  A  commission  invalid  mav 
be  supported  upon  any  other  act  1  Buck.  233.  —  47.  Thus,  a  commission  invalid 
from  ttie  act  being  concerted.  7  Ves.  303.  16  Ves.  148.  1  V.  &  B.  52.-48  Thouch 
subsequent  to  the  affidavit  of  belief,  1  V.  &  B.  56. — 49.  General  order  of  2«th  Jm 
1793,  respecting  supertedeag  from  delay.    2  Ves.  190.    Supra,  Div.  13.    2  P.  Wms* 

545.    2  Rose,  454.  —  50.  Construction  of  the  order.     Cooper,  227. 51'.  Upon 

upertedeas  for  this  cause,  the  bond  will  not  be  assigned.  1  Rose,  454.  —  52.  Supers 
*«fcw  after  acquiescence,  if  considerable,  will  be  refused,  without  a  trial  at  law 
15  Ves.  464.  —  S3.  Supersedeas,  even  after  certificate,  will  be  granted,  but  onlv 
for  fraud,  unless  the  invalidity  is  apparent  upon  the.  proceedings.  1  Buck  75 
Cox,  227. —  54.  Supersedeas  upon  an  objection  to  the  trading,  and  that  debtors 
open  that  ground  refused  to  pay,  refused.  2  Rose,  324.—  $5.  And  it  will  be  re- 
foed  upon  a  stale  application.  14  Ves.  602.  i  Buck,  68.-56.  A  com- 
mission,  otherwise  supenedeable,  upheld  in  favour  of  purchasers.  10  Ves  104 
-  57.  Bankrupt  in  a  situation  to  try,  will  be  left  to  his  action,  and  conditioned 
M  to  the  time  of  tnaL  1  Buck,  220.  —  58  Strictly,  a  second  commission  asainst 
an  uncertificated  bankrupt  is  void.  15  Ves.  114.  1  V.  &  B.  60.  3  V.  &  B  99  15  Ves. 
as.  Cowp.  823.  Cooke,  9.  —  59.  But  for  this  the  first  must  be  a  commission  in 
iegal  openaaon.  1  Rose,  134.  —  60.  It  is,  however,  in  this,  as  in  all  other  cases,  dis- 
cretional with  the  chancellor  to  supersede  it  or  not.  16  Ves.  472.  15  Var539.  — 
«.  And  the  rule  is,  to  support  that  commission  which  will  do  the  most  iustice  and 
wperscde  the  other.  1  V.  &  B.  1 63.  3  V.  &  B.  97.  —  62.  Supersedeas  of  a  commit 
aon  minvt  an  uncertificated  bankrupt,  refused  with  costs,  he  having  lone  been  oer- 
nittoJ  to  trade.  16  Ves.  16.  —  63.  80,  Ukewise,  where  the  creditors  under  the  first 
OM  Signed  the  certificate,  and  long  acquiesced  under  the  second.  1  Atk.  252  — 
64.  Where  a  commission  is  sued  against  an  uncertificated  bankrupt,  who  had  lone 
beea  permitted  to  trade,  if  the  assignees  under  the  second,  offer  to  pay  the  creditor 
Wider  the  first,  20#.  in  Ae  pound,  and  all  the  costs,  the  first  will  instantly  be  sua- 
pwdcd.  2  Ves.  67. —  65.  A  separate  commission  never  opened  does  not  invalidate  a 
ttbsequent  joint  one.  2  Rose,  432.  —  66.  And  in  practice,  joint  commissions  are  taken 
out  after  the  parties  have  been  deckred  bankrupts  under  separate  commissions. 
Lookc,  ^.  —  €7.  A  third  commission  is  valid,  notwithstanding  the  second  has  not 
paid  15*.  in  the  pound.  2  Rose,  172.—  68.  A  separate,  though  prior,  will  be  super- 
•odcd  in  favour  of  a  joint  commission,  unless  there  is  a  sufficient  reason  to  the  con- 
^.  2  Rose,  26.  Cox,397.  IV.&B.  163.  16  Ves.  236.  —  69.  That  a  separate 
oeditor  to  a  ^eat  amount  will  thereby  be  prevented  voting  in  the  choice  of  assignees. 
?  Dot  a  tuffiocnt  reason  against  it.    2  Rose,  26 —  70.  But  length  of  time,  and  certil 

baoeobtamed  under  a  separate  commission,  if.    I  Rose,  89.    i7Ves.405 71. Ai 

BBkcwise  the  circumstance  of  the  bankrupt's  having  committed  felony  by  not  sur- 
^dermg  undi^  a  separate  commission  2  Ros^  378.  -  72.  Superseded  of  a  sepft. 
rate  m  favour  of  a  joint  commission,  will  bereftised,  where  the  joint  cannot  be  sustain^ 
1  Mad.  72.—  73.  Upon  superseding  a  separate  in  fiivour  of  a  subsequent  ioint  commis- 
^n,  taken  out  by  joint  ancf  several  creditors,  the  petitioning  creditor  under  the  former 
•111  have  bis  costs^  if  acting  bonaJSde ;  and  all  his  rights  as  a  joint  and  several  creditor 
jo  prove  and  elect  between  joint  and  separate  estates,  will  be  secured  to  him  1  V  & 
«.  60.  —  74.  Joint  commission  superseded  upon  petition  of  assignees  under  separate 
wnaawBOB,  finora  ufimcy  of  one  partner.    Ves.  601.  —  75.  Supersedeas  of  a  joint, 
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iMued  pending  a  separate  Commiguon  in  Ireland,  refused,  a  Rote,  1 64.  ff  V.  A  B  M. 
--76.  Supertedeoi  of  a  ^commigsion  issued  pending  an  analagous  proceeding  abroad, 
roused.  3  V.  &  B.  97.  —  77.  Sealing  the  commission  is  a  preliminary  to  a  iupen^ 
deoi,  S  V.&  B.  2SS,  —  78.  Adjudication  of  bankruptcy,  a  preliminary  to  a  super9§^ 
deat,  1  Rose,  150.  —  79.  Surrender,  a  preliminary  to  a  supertedeat.  8  Ves.  328. 
11  Ves.  409.  17  Ves.  48.  1  Mad.  72.  —  79.  But  dispensed  with,  under  circum- 
stances. 1  Rose,  228.  —  80.  Bankrupt  may  petition  for  a  supersedeas  whilst  under 
commitment.  1  Rose,  6a  18  Ves.  289.  accord.  17  Ves.  47.  contra.  —  81.  The 
plaintiff  in  an  action  in  which  his  attomey,  the  bankrupt,  had  been  attached  for  not 
putting  in  bail  pursuant  to  his  undertaking,  has  a  sufficient  interest  to  petition  for  a 
aupersedeas.  Cox,  423.  —  82.  A  creditor  by  proving  is  not  incapacitated  from  peti- 
tioning for  a  supersedeas.  2  Rose,  61.  —  83.  One  who  has  neither  proved  nor  sworn 
to  a  debt  in  support  of  his  petition,  is.  2  Mad.  281.  —  84.  A  creditor,  privy  to  a 
composition  with  the  petitioning  creditor,  may  nevertheless  petition  upon  that  ground. 
1  Buck,  19.  —  85.  Upon  a  supersedeas  for  an  informality  m  relation  to  petitioning 
creditor's  debt,  with  no  doubt  as  to  the  bankruptcy,  the  costs  of  the  supersedeas  only 

will  be  allowed.    Secus^  had  the  bankruptcy  not  been  so  clear,     l  Atk.  100. 

S6.  Upon  a  bankruptcy,  before  hearing,  the  assignees  must  present  a  supplemental 
petition.     1  Buck,  99. —  87.  A  bankrupt  presents  a  petition  to  supenede  his  commis^ 
fion,  and  then  dies  before  the  last  meeting  of  the  commissioners,  without  having  sur<r 
rendered  himself.    The  petition  is  revived  by  his  personal  representative;  the  com- 
mission ordered  to  be  superseded.    1  Buck.  235.  —  88.  Upon  the  bankrupt  petition- 
ing for  a  supersedeas  upon  an^  affidavit  denyine  an  act  of  bankruptcy ;  though  there 
be  no  counter  affidavit,  or  notice  that  proceedings  would  be  proouced,  the  court  will 
inspect  them,  to  see  if  there  is  an  act.  1  Mad.  624.  —  89.  Petition  to  supersede  a  com- 
nussion  of  bankruptcy,  and  stay  the  certificate,  dismissed  for  want  of  proof  of  collusion ; 
but,  in  a  suspicious  case,  without  costs.    1  V.  &  B.  45. —  90.  Supersedeas  upon  a  gene- 
ral denial  or  bankrupt,  refused ;  it  should  be  specific  to  the  facts  charged,     l  Atk.  240» 
•—91.  Petition  for  a  supersedeas  made  before  any  meeting,  upon  affidavit  denying  th^ 
essentials  of  bankruptcy,  refused;  as  likewise  an  issue.    7  Ves.  405.  —  92.  If  it  ap- 
pear by  the  pedtion  of  a  creditor  to  supersede  a  commission,  that  an  action  is  com- 
tfienced  to  try  its  validity,  the  court  will  not  supersede  the  commission  till  the  event 
of  the  trial  is  known.    1  Buck,  230.  —  93.  Where  a  bankrupt  has,  in  an  action 
against  his  asagnees,  established  that  there  was  no  act  of  bankruptcy,  the  court  will 
'  Dot»  unless  under   very  special  circumstances,   delay  superseding  die  commission 
till  after  another  trial.     It  is  not  a  sufficient  ground  that  the  assignees  have  evi- 
dence to  support  the  commission,  which  they  were  prevented  from   produdng  by 
surprise.    1  Rose,  51.  —  94.  If  a  commbsion  is  taken  out  upon  an  act  proved, 
«c  the  trial  of  an  issue,  to  have  been   concerted  with   the   petitioning  creditor 
and  the  solicitor,  the  court  will  supersede  it,  and  will  not  direct  another  issue  to  tiy 
the  validity  of  the  commission,  with  liberty  to  prove  other  acts.    1  Buck,  77.— 
95.  Supersedeas^  with  leave  to  sue  out  another  commission,  refused,  where  the  com- 
mission bad  been  kept  unexecuted  pending  an  arrangement  for  a  composition;  and 
petition  was  for  leave  to  proceed,  or  to  supersede,  &c    1  Rose,  332.  —  96.  Proceed- 
ings under  a  commission  superseded,  made  available  under  another,  in  a  case  where 
two  commissions  had  issued.    17  Ves.  212.  ^  97.  An  order  for  a  supersedeas  has  no 
liberation.    6  Ves.  434.  —  98.  The  tfect  of  a  supersedeas  is,,  that  all  fiaJls  with  it 
1 V.  &  B.  66. — 99.  Hence  it  divests  the  estates  from  the  assknees.    1  Buck,  262,  d. 
— >  100.  A  creditor,  by  proving,  doe»  not  even  primA  facie  admit  the  validity  of  the 
comminon ;  much  less  does  he  estoj)  himself  disputing  it.    16  East,  191.    1  N.  E.  263. 
1  £sp.  108. — 101.  But  the  petitioning  creditor  is  plM^ed  to  its  validity,  even  whefe^ 
when  sued  by  the  assignees,  it  is  apparent  that  his  debt  is  not  of  the  requisite  amount. 
I  Moore^  30a  — >  102.  And  an  assignee  who  has  proved,  and  to  whom  it  u,  in  equity, 
pDt  to  admit  the  commission  or  not,  by  disputing  it  sacrifices  his  proof,    l  Ros^  393. 
— 103.  Acquiescence  for  seven  years;  ejectment  by  bankrupt, instigated  by  petitioning 
and  another  creditor,  for  premises  sold  under  the  commission,  restrained,    l  Buck,  90« 
— » 104.  Althourii  the  requidtes  to  sustain  the  commission  appear  on  the  proceedinn 
to  be  established,  yet  if  toe  court  be  satisfied,  on  affidavit  of  their  insufficiency,  it  wul 
.flspersede  the  commisdon  without  an  issue.    9  Rose,  234.  235.—- 105.  Though  the 
petitioning  creditor  desires  an  issue  or  an  action.    1  Mad.  67. — 106.  Hence,  where 
the  commission  is  plainly  fraudulent  or  vexatious,  it  will,  uj)on  bankrupt's  petition,  be 
superseded  instanter,  or  sent  back  to  commissioners  to  consider  if,  upon  the  evidence^ 
they  can  declare  him  a  bankrupt,    l  Atk.  193. ;  otherwise  it  will  be  sent  to  an  issue. 
1  Atk.  217.  — 107.  Especially  if  the  bankrupt  is  abroad.    1  Atk.  193.  — 108.  And 
where  he  had  surrendend  and  acquiesced,  for  a  year  and  a  half;  chancellor  refusing    " 
an  issue,  left  him  to  his  action,     i  Atk.  los.— 109.  Affidavits  that  merelv  state 
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Thouj^  it  be  within  four  months,  and  there  are  other  creditors  who 
would  afterwards  appear.     Semb.  2  Ca.  Ch.  lit^.  191. 

So,  if  the  creditors  who  petition  pray  that  it  be  superseded,  it  shall 
be  superseded  within  the  four  months,  though  there  are  other  creditors 
who  afterwards  pray  a  commission.     R.  1  Ver.  208. 

Though  the  creditors,  who  had  petitioned,  compound  with  the  heiTi 
the  bankrupt  himself  being  dead.     1  Ver»  209. 

So  the  commission  abates  by  the  death  of  the  king.     2  Ca.  Ch.  192. 

So,  if  all  the  commissioners  die,  except  two,  where  the  commission 
Is  to  three  or  more,  there  shall  be  a  new  commission. 

Bat  if  a  supersedeas  be  granted  by  surjprise,  it  may  be  discharged. 
R.  2Ca.Cha.  144. 


hearsay  and  belief  as  to  a  commission  being  concerted,  are  not  alone  sufficient  to  in- 
duce the  court  to  direct  an-  issue ;  but  if  they  are  corroborated  by  circumstances  of 
suspicion  attending  the  case,  an  issue  will  be  directed.  1  Buck,  247.  — 110.  Issue 
directed,  in  preference  to  leaving  the  bankrupt  to  his  action,  when  the  conunissioncan 
hsTe  not  haa  the  circumstances  of  trading,  &c.  fuQy  before  them.  The  proceedings  lA 
the  mean  time  suspended,  upon  the  doubt  as  to  the  bankruptcy.  1  Rose,  979.-^ 
111.  A  separate  commission  of  bankrupt  issued  a^nst  A.,  who  was  one  of  three 
partners,  under  which  be  obtained  his  certificate.  A  joint  commission  aftanvards  issued 
against  the  three.  On  an  application  to  supersede  the  separate  commission,  and  an 
all^ation  that  the  certificate  was  not  fiurly  obtained,  the  court  will  direct  an  inquiry 
iflto  the  circumstances  under  which  the  certificate  was  obtained.  Cox,  l93.-« 
lis.  Where  the  court  directs  an  action  to  be  brought  to  try  the  bankruptcy,  it  suspends^ 
in  the  mean  time,  the  moceeiingi  under  the  commission ;  but  if  the  action  estaolishet 
the  bankruptcy,  it  will  not,  without  special  ground,  allow  a  longer  su^nsion ;  nor  it 
it  a  sufficient  ground,  that  the  bankrupt  is  about  to  brinft  another  action,  and  therein 
to  put  bis  obiection  to  the  commission  upon  the  record,  in  order  to  cBrryit,  by  writ 
of  error,  to  the  house  of  lords,  a  Rose,  1.  —  113.  Upon  an  order  to  proceed  upon 
two  issues  to  try  the  Talidity  of  the  commission,  the  ptaintiflT  to  giye  notice  in  writing 
to  the  bankrupt  of  the  acts  intended  to  be  relied  on  at  the  trial.  Held,  that  the  peti- 
tbner  in  his  notice  must  mecify  the  acts  relied  on,  the  times  when  they  were  committed* 
and  the  in^nesses  who  wul  be  called  to  prove  them.  1  Buck,  137.  — 114.  Payment 
to  creditors  under  the  commission,  a  ground  for  staying  it,  if  funda  proposed  are  fully 
and  immediately  applicable.  8  Rose^  1 .  — 115.  Separate  commission  unpounded,  sales 
hsTing  taken  place.  1  Rose*  416.  —  1 16.  Commission  not  opened  refused  to  be  stayed 
opon  the  allegation  of  no  petitioning  creditor's  debt.  17  Yes.  518.  — 117.  Proceed- 
ii^  in  actions  disputing  its  validitv  r^ulated.  8  Rose,  340.-— 118.  The  ynanagement 
ofa  suit  disputio^  the  yalidity  of  tne  commission,  was  given  to  the  petitioning  creditor j 
with  indemnification  to  the  assignee.  8  Rose,  6.  — 119.  Upon  dc»th  of  bankrupt,  lie- 
fore  adjudication  of  bankruptcy,  the  commission  cannot  proceed.  8  V.  &  3*  89.— 
ISO.  Secuit  if  commissioners  have  dealt  in  it  previous  to  the  death.  Stat.  1  Jac.  1. 
c  15.  s.  17.  — 181.  The  having  surrendered  bclbre,  is  not  essentiaL  15  Tea.  494.— 
ISS.  Commissions  not  to  abate  by  the  death  of  the  king.    Stat.  5  Geo.  8.  c.  30.  a.  44. 

—  183.  The  commissioners  may  proceed  under  the  a)mmistion,  when  the  banknipl^ 
by  fraud,  makes  himself  accountant  to  the  king.  Stat.  81  Jac  1.  c.  19.  s.  10.-7 
184.  Delaying  the  execution  of  the  commission,  with  a  view  to  another  arrangement, 
is  an  abuse.  6  Ves.  434.  —  185.  Upon  a  malicious  commission  the  remedies  are^  an 
order  by  chancellor  of  a  specific  sum  by  way  of  damages.    1  Atk.  144.    7  T.  R.  300. 

—  186.  An  assKDment  of  the  bond.  Ibid. — 187.  Or  an  action  upon  the  caa6. 
8  M^s.  145.  3  Burr.  1418.  1  Blk.  487.  8  Rep.  181.  14  Yea.  600.  11  Vc».  415.— 
188.  Upon  a  mpenedeoi  the  attorney  ia  not  chargeable  with  costs,  unless  guilUr  of  an 
abase  amounting  to  contempt ;  which  chai^  having  denied,  creditor  was  left  to  hit 
action.  13  Ves.  67.  — 189.  Or  unless  the  commission  is  fraudulent.  14  Yes.  809. 
--*  13a  He  u  chargeable  with  costs  for  obtaining  docket  by  a  &lse  description,  con- 
trary to  Lord  Rossiyn's  order  relative  to  inserting  iNurristers  in  country  commissions. 
13  Ves.  62^ — 131.  He  is  chargeable  with  messenger's  fees,  and  the  coats  of  a. suit 
brought  againat  him  for  acting  under  the  commission,  where  the  petitioning  crediior 
had  absconded.  18  Ves.  349. — 138.  Renewed  commission  on  the  petition  Df  a 
creditor,  the  bankrupt,  the  commissioners  and  the  asaigneea  being  dead.  1  Buck,  134. 
-*-i33.  The  commissioners  under  a  renewed  commiadon»  proceed  from  that  stage 
which  waa  left  incomplete  by  the  foimer.    Cooke^  18. 
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So,  if  the  commission  abate,  or  be  superseded  to  the  prejadice  of  any 
creditors,  a  new  commission  may  be  granted.     R.  2  Ca.  Cb.  193. 

If  a  new  commission  be  granted,  the  new  commissioners  'shall  pro- 
ceed where  the  old  ended.    2  Ca.  Ch.  193.  {k) 

(I-)  The  following  additional  divisions  maj  be  subjoined; 

(E)  J^tndence.p.  172. 

(F)  JuritdicHan,  p.  1 74. 

(G)  Parinert.  p.  174. 
(H)  Petition.^.  ISO. 
•(J)   Actions  and  PUadmgt  anting  out  of  or  conautctei  with  bankruptcy,  pw  1 84, 


(K)  Proceedingt.  p.  186. 
DocummUi,  p,  187, 
)  Sale.  p.lB7. 


(N)   Foid!rrttn»actunu,p.'lSB. 

(O)  Wife  and  Children,  p.  193, 

(P)  Swrplus.  p.  19G. 

(Q)  JHeuenger.  p.  197. 

CRJ  Reference  to  Mader,  p.  197. 

(S)  Issues,  p.  197. 

(T)  iS/o/ti/fi.  p.l97. 

(U)  IfiiCtf/^imtfOttf.p.  198. 

(£)  Evidence,  (wide  nipiw.) 

1.  In  an  action  by  the  assignees,  it  is  necessary  to  prove  the  bankrupt  to  be  a  fra* 
der^the  act  of  bankruptcy,  the  petitioning  creditor's  debt,  Uie  commission,  the  assign- 
ment, and  property  in  the  banlcrupt.  Bull.  N.  P.  37. —  8.  It  has  been  ruled  at  nisi 
priuSf  on  the  trial  of  a  plea  of  bankruptcy,  that  upon  the  production  of  the  certificate, 
the  time  of  the  bankruptcy  is  presumptively  proved  to  be  on  the  day  of  the  date  of 
the  commission,  as  it  appears  in  the  certificate.  And  that  the  time  of  the  act  of 
bankruptcy  is  presumptivdy  proved,  by  the  act  of  bankruptcy  upon  which  the  com- 
mission issued,  as  it  appeared  upon  the  production  of  the  proceedings  on  the  trial. 
5  £sp.  Cas.  90.  —  5.  The  commission  is  proved  by  its  production,  witn  the  petition 
upon  which  it  was  granted.  B.  N.  P.  37.  5  Taunt.  89.  —  4.  A  bankrupt  cannot 
dispute  the  validity  of  the  commission  under  which  he  has  obtained  his  certificate ;  as 
against  himself,  therefore,  its' validity  is  establbhed  by  producing  the  commission 
itself,  and  the  proceedings  under  it,  and  proof  of  his  submission.  S  T.  R.  655.  — 
5.  The  assignment  is  estaUfshed  by  its  production,  and  proof  of  its  execution  by  the 
coDMnisdon.  B.  N.  P.  41.  — €.  An  assignment  is,  by  the  practice  of  the  i..  B., 
acknitted  without  proof,  unless  particular  reasons  oppose.  5  Taunt.  89.^-7.  Upon 
an  issue  on  a  plea  of  payment  of  a  debt  on  bond,  at  the  suit  of  the  assignees  of  the 
obligee,  the  assignment  u  admitted,  l  Stark.  76.  —  8.  Certificate  may  l£  entered  of 
reoNx),  and  the  record  given  in  evidence.  Stat  5  Geo.  S.  C30.  s.  41.  —  9.  The 
certificate  of  the  bankrupt's  conformity,  with  its  allowance,  is  sufficient  evidence  of 
the  trading,  bankruptcy,  commission,  and  other  proceedings,  precedent  to  certificate 
obtained.  Stat.  5  Geo.  9.  c.  SO,  s.  7.  —  10.  The  certificate  must  be  produced,  unless 
it  be  in  the  hands  of  the  opposite  party ;  in  which  case,  after  notice,  secondary  evi- 
dence mav  be  given.  4 Campb.  28S.  —  1 1.  Where  a  defendant  sets  up  a  certificate, 
and  the  plaintifi*  contends  that  the  bankruptcy  relied  on  is  a  second  banaruptcy,  under 
which  the  defendant  has  not  paid  \Ss.  in  the  pound,  the  plaintiff  must  prove  a  certi- 
ficate obtained.  But  the  production  of  the  proceedings  under  the  former  commission, 
wherein  the  surrender  and  last  examination  are  stated,  is  si^cient  evidence  of  such 
fwmer  commission.  3  Esp.  195.  S.  P.  5  T.  R.  655.  —  18.  To  prove  that  defendant 
has  been  before  dischaigeo,  it  is  sufficient,  after  notice  to  produce  the  former  certifi« 
cate,  that  the  solicitor  under  the  commission  states  that  he  was  employed  by  defend- 
ant to  obtaia  the  certificate,  and  that,  from  the  entries  in  his  books,  be  has  no  doubt 
it  was  allowed.  3  Campb.  499.  —  13.  Evidence  in  support  of  a  petition  founded  upon 
fraudulent  nusmresentation.  See  S  V.  &  B.  108.  ^ —  14.  Commission  and  proceed- - 
ings  are  not  eviclence  to  prove  an  act  of  bankruptcy,  to  defeat  a  conveyance.  8  Rose; 
S64.  — 15.  la  an  action  for  a  creditor's  share  (speaking  as  when  such  was  maintain- 
able,) under  an  order  for  a  dividend,  the  proceedings  under  the  commission  are  con- 
clunve  evidence  of  the  debt.  Dougl.  407.  —  16.  The  eircumstonce  of  the  certificate 
havinff  been  prepared  before  the  issuing  of  the  commission,  seems  to  be  evidence- 
that  the  commission  is  firaudulent.  1 1  Yes.  42S.  —  17.  Previous  agreement  between 
petitioning  creditor  and  a  relation  of  the  bankrupt,  to  guarantee  a  certain  dividend, 
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if  be  wOl  pedtioiiyis  eridence  of  a  concerted  commlsnon.  4  Taunt.  117.  — •  18.  Proof 
of  an  antecedent  act  of  bankruptcy^  and  of  a  debt  upon  which  a  oomroission  might 
ha? e  issuedy  was  ruled  to  be  sufficient  to  support  an  ejectment  on  the  demise  of 
the  bankrupt,  against  the  assignees.  2  £sp.  595.  ^  }9»  In  an  action  for  mall* 
dously  suing  out  a  commission,  to  sustain  an  allegation  that  commission  was  duly 
nperieded,  a  writ  of  iupenedeas  under  the  great  seal  must  be  produced;  nor 
will  the  production  of  an  order  for  a  iupenedeas  do.  3  Camp.  60.  —  20.  But  in 
trofer  i^nst  a  sheri^  or  the  party  suing  out  execution  after  an  act  of  bankruptcy, 
the  assignees  need  not  prove  an  actual  demand,  because  the  properly  being 
Tested  in  the  assignees  from  the  time  of  the  bankruptcy,  the  execution  is  tortious 
BuU.  N.  P.  41.  —-21.  It  lies  on  the  defendant  to  prove  that  he  has  paid  15«.  in  the 
poand  under  the  second  comimssion.  3  Esp.  195.  —  22.  Concealment  of  effects  to 
the  value  of  1 0^  seems  to  be  evidence  that  certificate  was  obtained  by  fraud.  Dougl.;2l6. 
—85.  If  a  bankrupt  promises  to  pay  when  he  is  able,  semble,  creditor  must,' to  recover, 
jjTDve  hb  ability.  2  H.  B.  116.  —  24.  In  an  action  against  one  assignee  for  contribiv- 
tion  at  the  suit  of  a  co-assignee,  who  has  been  compelled  to  pay  the  charges  of  the 
mesBenger  under  the  bankruptcy,  it  need  not  be  proved  that  the  defendant  has  in  his 
hands  any  funds  from  the  oankrupt's  estate.  Holt,  245. —  25.  In  an  actioobyas- 
Bgnees,  defendant  cannot  establish  a  plea  of  set-off*  by  merely  proving  that  his  erosa 
demand  has  been  allowed  by  the  commissioners.  3  Camp.  279.  — '^26.  Semble,  that 
on  an  indictment  for  perjury  by  a  bankrupt,  in  passing  his  last  examination,  it  is  ne- 
eeisaiy  to  go  into  strict  proof  of  the  Imnkruptcy.  3  Camp.  96.  —  27.  A  bankrupt 
cannot  be  a  witness  to  prove  prooerty  in  himself,,  or  a  debt  due  to  his  estate,  unlesa 
be  has  obtained  his  certificate,  ana  given  a  release  to  the  assignees  of  his  share  in  the 
lorplus  and  the  dividends  ;  for  he  is  interested  Uy  enlarge  the  fund.  But  he  may  be 
Cfioence  a^nst  the  assi^ees,  to  prove  prooerty  in,  or  a  debt  due  to  another ;  for  it  ia 
against  his  interest  to  diminish  the  fund.  Bull.  N.  P.  41.  Cowp.  70.  —  28.  A  bank- 
rupt, who  has  obtained  his  certificate  under  a  second  commission,  even  with  a  re- 
lease, is  not  a  competent  witness  to  enlaige  the  fund;  for  in  the  event  of  his  not  pay- 
ing 15s.  in  the  pound  under  the  second  commsuon,  his  future  effiscts  are  liable.  Peaxe 
N.  P.  3.  Esp.  592,  S.  C  —  29.  Inaqtd  tarn  action  on  the  statute  of  usury  anunst  the 
angnee  of  a  bankrupt,  for  taking  usurious  interest  on  a  loan  of  money  to  uie  bank- 
nipt  before  his  bankruptcy,  the  bankrupt  was  offered  as  a  witnesss,  but  had  not  •  ob- 
tamed  bis  certfficate,  and  although  he  offered  to  release,  the  court  held  that  he  could 
not  be  examined ;  for,,  notwithstanding  the  defendant  had  proved  his  debt  under  the 
commisaion,  which  he  might  do  for  the  very  purpose  of  preventing  a  certificate,  that 
was  no  objection  to  his  bringing  an  action  at  law,  and  arresting  the  bankrupt  for  the 
vbole  debt.  2T.  R.  196.  By  stat.  49  Geo.  3.  c.  121.  fc  14.  proving  or  claiming  a 
debt  under  a  commission,  is  made  an  election  to  come  under  the  commisaion. — 30.  A 
bankrupt,  having  obtained  his  certificate  under  a>>int  commission  against  himself  and 
another,.  18  not  competent  to  prove  that  they  were  partners;  or  that  they  were  Jointly 
indd»ted  to  the  petitioning  creditor ;  or  that  his  partner  was  a  bankrupt  2  R  fi.  279w 
—31.  If  the  bankrupt  give  a  general  release  to  nis  assignees,  it  is  sumcient;  as  it  dis- 
cbarges him  from  receiving  any  sum  of  money  from  the  assignees,  cited  2  T.  R.  497* 
—  32.  In  an  actbn  against  two  defendants,  where  one  pleads  his  bankruptcy,  and  the 
ether  the  general  issue,  the  certificate  of  the  bankrupt  cannot  be  produced  by  the 
other  defendant,  so  as  to  enable  him  to  call  the  bankrupt  as  a  witness,  s  Camp.  283. 
—33.  Where  a  bankrupt  had  obtained  his  certificate,  and  received  hb  allowance,  the 
court  suffered  his  evidence  to  be  read;  for  he  is  not  bound  to  refund,  1  Bro.  269.  -— 
94.  Examination  ofbankrupt,  when  taken,  not  under  his  own  but  another  commissiouy 
is  not  evidence  upon  petition  to  expunge  proofs.  2  Rose,  51.  —  35.  Creditors  being 
obviously  interested  in  the  increase  of  the  bankrupt's  propertv,  cannot,  during  the  con* 
tinuance  of  that  interest,  be  admitted  witnesses  to  support  the  commbsion,  or  to  ea> 
laige  the  divisible  fund.  2  Vin.  11.  —-36.  Creditors,  tnerefore,  cannot  prove  the  act 
of  bankruptcy.  Feakeli  Cases,  80,  supra.  —  37.  But  if  a  creditor  release  his  debt  U> 
the  asdgnees,  without  executing  a  release  to  the  bankrupt,  he  is  competent  Caa* 
Temp.  Hardw.  267.  —  38.  And  if  a  creditor  has  sold  hb  chance  of  recovering  a  debt, 
and  nb  interest  b  thereby  removed,  he  b  competent  to  prove  the  petitioning  creditor^a 
debt  in  an  action  by  the  aasifnees.  Blk.  1273. — 39.  And  it  baa  been  held,  that  a 
creditor  who  has  not  proved  nia  debt  under  a  commission,  b  a  competent  witnesa  to 
snQ>ort  the  conuntssion,  but  not  to  increase  the  fund  out  of  which  ne  may  receive  m 
<fividend.  2  Camp.  Rep.  300;  and  see  1  Taunt  Rep.  71 ;  sed  vide  supra.—-  40.  Upoti 
an  issue  out  of  chancenr,  to  try  whether  a  bankrupt  had  lost  money  by  gaming,  it  .waa 
beld,  that  a  creditor  of  the  bankrupt  could  not  be  examined  as  a  witness  to  prove  the 
iact  of  hb  having  eo  lost  money;  for  he  thereby  increased  the  divisible  fund  by  de» 
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priTiDff  bim  of  hk  eltowance.  l  Str.  507. — 41.  Defendant's  examination  before  Ae 
coromiBsionen  may  be  used  to  shew,  tbat  by  his  own  confession,  he  had  concealed  pro- 
perty of  the  bankrupt.  1  Camp.  30.  ■—  42.  And  in^  an  action  by  assignees  against  an 
auctioneer,  the  proauction  of  the  auctioneer's  catalogue,  stating  the  goods  in  question 
to  be  **  the  property  of  the  bankrupt,'*  was  held  to  supersede  the  necessity  of  going 
through  the  proofs  m  support  of  the  commission.  3  Esp.  Rep.  540.  —  43.  Wh^  a 
'1^11  was  brought  by  assignees,  to  set  aside  a  fraudulent  assignment  of  an  annuity  made 
by  the  bankrupt,  the  court  refused  to  sufler  the  examinations  of  the  defendant's  at- 
torney, taken  before  the  commissioners,  to  be  read,  as  he  was  not  examined  in  chief  in 
the  cause.  But  the  defendant  having  bv  his  answer  set  up  a  different  right  to  the  an- 
nuity than  that  in  examinations  before  the  commissioners,  the  court  allowed  the  latter 
to  be  read  to  shew  the  contrariety  and  inconsistency.  3  Atk.  415.  —  44.  If  a  certificate 
be  impeached  on  the  ground  tnat  it  was  signed  by  fictitious  creditors,  they  must,  if 
posttbfe,  be  produced  to  prove  the  fraud,  as  their  testimony  is  open  to  much  observa- 
tion.   3  Etp,  Rejf,  264. 

(F)  JungdwHom. 

1.  The  jurisdiction  in  bankruptcy  is  legal  and  equitable.  II  Ves.26.  12  Ves.  748* 
15  Yes.  496.  —  2.  The  jurisdiction  in  bankruptcy  is  distinct  firom  that  of  lord  chan- 
cellor. 6  Ves.  782.  8  Ves.  250.  —  3.  By  the  bankrupt  statutes,  the  chancellor  exer- 
dies  a  superintending  and  discretionary  power,  and  may  determine  in  a  summary  way : 
notwithstanding  which,  however,  the  court  conforms  itself,  by  way  of  analogy,  to  the 
ordinary  course  of  proceedings  in  chancery ;  which  summary  jurisdiction  too,  is 
confined  to  transactions  between  the  creditors,  the  bankrupt,  and  the  assignees. 
1  Atk.  77.  209.  3  Atk.  817.  1  Ch.  Cas.  932.  275.  Sel.  Ca.  Ch.  45, 46.  2  Ves.  327. 
1  Atk.  88. — 4.  The  power  of  the  court  is  the  same,  and  no  more,  upon  bill,  as  upon 
petition;  yet  the  course  by.hill  seems  the  most  appropriate  in  cases  of  importance, 
and  is  frequently  necessary  to  settle  the  demands  of  tne  creditors.  1  Atk.  76.  Cooke,  2. 
^—  5.'  Chancellor  will  direct  t^  procedendo  upon  a  commission  superseded  by  vicc-chan- 
^idlor's  order,  confirmed  by  chancellor.  1  Buck,  45.  —  6.  Vice-chancellor  may  certify 
the  propriety  of  a  procedendo,  upon  a  supenedeat  upon  his  certificate.  1  Buck,  3.  — 
7.  JTurisdiction  over  strangers  is  acquired  by  their  seeking  relief  under  the  jurisdic^ 
tion  in  bankmptcy.  I  Rose,  181.  Ibid.  232.  —  8.  Whatever  it  is  necessary  to  decide 
collaterally  to  the  point  of  proof,  will  give  jurisdiction.  1  Rose,  15.  —  9.  The  juris- 
dBction  in  the  case  of  a  fraudulent  commission  extends  to  every  one  engaged. 
1  Budc,  247.^^10.  As  to  the  jurisdiction  to  compel  a  discovery,  see  2  Ves.  641. 
15  Ves.  189.  — 11.  Jurisdiction  to  compel  the  indorsement  of  bills  upon  behalf  of  one 
making  advances  upon  goods,  as  the  proceeds  of  which  the  bills  had  been  remitted  to 
bankrupt,  and  possession  of  them  obtained  from  bankrupt's  agent  1  Rose,  13.-:* 
12.  Trustees  to  deed  of  assignment  of  all  bankrupt's  eil^ts,  compellable  to  produce 
it  before  commissioners  to  prove  an  act  of  bankruptcy.  1  Rose,  313.— 13.  The 
Imnkrupt's  interest  as  part  owner  of  property  on  board  a  ship,  protected,  by  ordering 
the  parties,  who  had  dispossessed  messenger  and  used  contemptuous  language,  to  give 
security  for  answering  bankrupt's  interest.  8  Ves.  104.  — 14.  There  is  no  jurisdiction 
to  restore  goods  seized  by  messenger.  1  Rose,  25, — 15.  The  vfdidiiy  of  an  equitable 
mortgage  wUl  be  determined  by  the  court ;  though,  afterwards,  there  may  be  a  refisr-' 
cnce  to  commissioners  to  see  what  is  due.  1  Mad.  331.  — 16.  A  second  mortgagee, 
not  claiming  under  commission,  not  compellable  to  join  in  a  sale  obtained  by  a  prior 
mortgagee,  under  the  General  Ord^,  8th  March  1794,  not  producing  enough  for  both 
mortgues.  5  Ves.  357.  —  17.  Qwere,  whether  the  chancdlor,  sitting  in  bankruptcy, 
can  refer  a  bill  for  taxation  where  there  is  no  commission  subsisting.  Cooke,  12.  ** 
18.  The  chancellor  has  no  jurisdiction  to  appoint  a  receiver  upon  a  petition  in  bank-*- 
xuptcy.  1  Rose,  179. — 19.  The  chancellor  may,  upon  petition  in  bankruptcy,  send  a 
case  R>r  the  opinion  of  a  court  of  law.  He  may  likewise  direct  an  issue,  when  the 
costs  usually  iollbw  the  verdict  at  law.  Cowp.  749.  —  20.  Jurisdiction  between  mes- 
senger and  soHeitor.  IS  Ves.  349.—  21.  No  appeal  lies  firom  cbwacellor's  jurisdictioc 
*in  bankruptcy,    IV.  &B.211. 

» 

(d)  Partners. 

1.  If  three  are  in  partnership  together,  and  two  reside  at  a  distance  firom  the  place 
of  trade,  the  shutting  up  of  the  house  of  trade,  by  the  managing  partner,  makes  him- 
self only,  and  not  the  other  two,  bankrupt.  They  had  provided  a  person  to  manage 
the  concern,  which  is  all  tbat  the  law  requires.  2  M.  &  S.  556. —  2.  Former  practice 
in  case  of  several  partners,  was  to  take  out  separate  commissions  against  each 
partner,  as  wtU  as  a  Joint  one  against  all.    1  Attc.  197.    Now,  however,  separate 
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CK<Bton  come  In  under  the  Jcnnt  commission,  and  distinct  accounts  are  kept  Cooke^  9. 

—  3.  A  joint  commission  must  be  against  all  the  ostensible  partners.  WiUes,  474.  n. 
^4.  A  dormant  partner  need  not  be  included  in  a  commission  against  the  firm. 
5  Ves.  4S4.  1 7  Ves.  403.  6  Yes.  434.  Cooke,  9.  But  see  3  V.  &  fi.  1S6.  —  5.  And 
where  a  dormant  partner  shares  only  in  the  profits,  without  interest  in  the  properQr^ 
he  cannot  be  included.  17  Ves.  403.  —  6.  Commission  void  as  to  one  partner,  not 
arailable  against  the  other.  15  Ves.  115.  —  7.  If  one  of  two  partners  become  hank* 
nipt,  the  solvent  partner  may,  for  valuable  consideration  and  without  fraud,  dispose  of 
the  partnership  effects.  Cowp.  445.  — 8.  If  the  right  to  transfer  a  bill  or  note  be  ill 
several  partners,  and  some  of  them  become  bankrupt,  and  afterwards  indorse  it,  such 
bdonement,  though  made  to  a  creditor  of  the  partnership,  will  confer  mo  title. 
10  East,  418.  1  Camp.  279. — 9.  One  of  three  partners  in  a  ship  and  cai^,  the  coit 
and  ou^t  of  which  wak  4,568/.,  pays  only  410/.  in  part  of  his  third  share,  and  gives 
his  notes  for  the  iijemainder;  but  before  they  become  due,  is  declared  a  bankrupt.  Tht 
odier  partners  cannot,  by  voluntary  discharging  the  notes,  stand  in  his  place  for  any 
share  of  the  profits.  But  the  assignees  are  entitled  to  a  full  third,  both  of  the  profits 
of  the  adventure  and  of  the  value  of  the  ship.  Co¥rp.  409.  -r- 10.  A  separate  oonip> 
mission  passes  joint  propertjr.  3  V.  &  B.  98.  — 11.  If  one  of  two  joint  tenants  b^ 
comes  bankrupt,  and  dies,  Billinghurst  thinks,  *'  that  there  shall  be  no  survivorships, 
but  that  his  part  shall  be  sold;  because,  1.  His  moiety  is  bound  .by  the  statutes; 
S.  He  might  m  his  lifetime  have  sold  and  departed  with  it ;  3.  And  by  stat  1  Jac.  I. 
c.  15.  the  commissioners  mav  proceed  in  execution  in  and  upon  the  commisrion,  for 
and  concerning  the  offender's  lands,  tenements,  &c  in  such  sort  as  if  the  off*ender  had 
been  living;  which  they  cannot  do  if  the  survivorship  is  held  to  take  place*.  Cooke,  279. 
Billiitt.  111.  Good.  89.  — 12.  Hie  partnership  is  severed  by  a  commission  against 
one  of  two  partners.  Hence,  a  separate  commission  was  established,  though  the  other 
<fied  before  the  assignment.  5  Ves.  295.  -— 13.  Joint  creditors  cannot  prove  under 
s^Mrate  commissioui  or  asainst  separate  estate,  so  as  to  receive  dividends  pari  patiU 
with  separate  creditors,  uniere  there  is  joint  property,  however  trifling.  2  Rose^  54. 
1  Mad.  583.  — 14.  Or  a  partner  solvent  or  insolvent.  14  Ves.  447.  449.  1  Buck,  ^7^ 
— 15.  Joint  creditors  may  preve»  to  vote  in  the  choice  of  assignees  under  a  separate 
commission,  and  tid^e  the  dividends,  provided  they  pay  the  separate  creditors.  9  Ves.  35. 
<— 16.  Joint  creditors  may  prove  under  separate  commission,  for  the  purpose  of 
assenting  to  or  dSssenting  from  the  certificate.^  16  Ves.  193.  17  Ves.  209.  — 17.  Joiot 
crecfitors  may  prove  under  separate  commission,  for  the  purpose  of  havine  separate 
accounts  kepL  6  Ves.  813.  — 18.  Separate  accounts  unoer  separate  commission  will 
be  ordered,  upon  the  application  of  anjr  joint  creditor.  17  Ves.  209.  —  19.  Joint 
creditors  may  prove  under  sefMurate  commission,  or  against  separate  estate,  though  th^ 
cannot  receive  a  dividend  until  separate  creditors  are  paid  20i.   Cox,  420.   4  Ves.  837. 

—  20.  Unless  there  is  no  partner  and  joint  estate.  15  Ves.  52.  2V.  &  B..216.— 
2l.  But  the  petitioniog  creditor,  thoush  joint,  is  not  within  the  above  rule  of  exclu- 
sion. 14  Ves.  604.  •—  22.  Even  though  as  to  part  of  his  debt,  he  is  only  a  trustee  tor 
a  ^qiarate  creditor.  17  Ves.  247.-23.  Petition,  of  ioint  creditors  to  prove  under 
separate  commission  granted,  but  not  to  receive  a  dividend,  and  dividend  reserved  tilt 
account  teken  of  what  they  have  or  miebt  have  received  firom  partnership  effects. 
8  Ves.  238.  —  24.  Creditors  of  a  partnership  which  failed,  in  two  years,  allowed  lo 
come  upon  the  separate  estate  or  one  partner,  in  respect  of  effects  tidken  out  of  the 
partnership  by  him  without  the  privity  of  the  other.  1  Ves.  166.  —  SS.  Under  a  de- 
cree obtained  bv  a  separate  creditor  for  satislaction  out  of  assets,  the  surnving  partner 
a  bankrupt,  and  the  ioint  estate  insolvent,  the  joint  creditors  not  entitled  paripoMU 
with  the  separate  creditors  to  the  separate  estate ;  but  can  only  claim  the  stirphis  after 
aa^fiu:tion  of  the  separate  debts.  9  Ves.  118.  —  26.  Separate  debts  being  small,  taA 
joint  creditors  residing  in  Sicily,  whither  bankrupt  had  traded,  certificate  stayed  till 
the¥  had  had  an  opportunity  of  coimng  in  under  commission;  and  without  the  usual 
undertaking  to  pay  the  separate  creditor^  gave  them  in  mean  time  leave  to  make  such 
proof  as  they  could,  and  offhred  a  new  dioice  of  assignees.  1  Rose^  266.  —  27.  See 
Lord  Loughborough's  General  Order,  8th  March  1794. — 28.  Separate  credit<Mv  cannot 
take  a  dividend  upon  the  joint  estate  rateably  with  the  joint  creditors;  each  estate  is 
applicable  to  its  own  debts.  3  Ves.  240.—- 29.  Under  a  joint  commission,  adfairs  of 
soarate  creditors  may  be  arranged,  and  also  of  separate  firms  of  two  or  more  partners. 
8  Ves,  545.  —  30.  Sc^mrate  creditors  who  had  taken  a  joint  security,  permitted,  upon 
living  it  up,  to  resort  to  their  original  debts.  7  Ves.  592.  —  31.  vHio  mty  prove 
upder  the  General  Order  of  8th  March  1794,  without  an  order.  3  Mad.  26.— -32.  A 
separate  creditor  will  be  allowed,  upon  petition,  to  prove  his  debt  under  a  joint 
commission,  for  the  purpose  of  assenting  to  or  dissenting  finm  the  certificate.  -^ 
55.  Where  new  partners  are  taken  into  a  trade,  and  it  is  agreed  that  the  stock  of, 
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,  and  debts  due  to,  the  old  firm,  should  become  the  capital  of  the  new  pertDership,  «tkI 
that  the  new  firm  should  take  upon  themselves  the  payment  of  the  debts  of  the  oitt 
firm,  and  the  new  partnership  become  Inuikrupt,  tne  creditors  of  the  old  firm  may" 
prove  as  joint  creoitors  of  the  new.    Co.  fit.  Laws,  5Z%,    2  Bro.  395.    6  Ves.  602« 
—  J4.  Distribution  of  partnership  effects  as  joint  property,  after  assignment  under  an 
agreement  for  dissolution,  the  retiring  partner  having  obtained  an  injunction  and  re-* 
ceiver,  upon  the  failure  of  the  other  to  Ailfil  his  contract,    s  V.  &  B.  1 72.  —  35.  Upon 
dissolution  of  partnership  between  A.  &  B.,  it  is  agreed,  that  until  A.  be  provided  for, 
B.  shall  allow  him  a  third  of  the  profits;  B.  afterwards  forms  a  partnership  with  C, 
and  carries  into  it  the  stock  of  A.  &  fi. ;  a  commission  issues  against  A.  &  B.    Held, 
1.  That  after  the  satisfaction  of  tlie  creditors  of  B.&  C,  the  joint  efivcts  of  B.  &  C. 
were  the  separate  property  of  B.^  and  not  the  ioint  property  of  A.  &  B.    2.  Under 
th^it  agreement,  A.  is  a  partner  with  B.  as  to  a  third  of  his  interest,  but  is  not  a  part- 
ner with  B.  &  C*    2  Rose,  252.  —  36.  Where  a  joint  commission  issues,  commissioners 
are  to  cause  distinct  accounts  to  be  kept  of  the  joint  and  separate  estates ;  and  sepa- 
rate debts  are  provoible ;  and  each  estate  to  be  applicable,  in  the  first  instance,  to 
payment  of  their  respective  debts.  General  Order,  8th  March  1794.  —  37.  Joint  estate 
IS  first  applied  to  jomt,  then  the  suiplus  to  se[iarate  creditors,  and  vice  vcrs&  as  to  the 
separate  estate.    4  Ves.  840.  — ^38.  Upon  the  issuing  of  a  separate  commission  it  fre- 
quently happened  that  the  Iki^nees  possessed  themselves  or  joint  property ;  and  the 
joint  creditors,  therefore,  conceiving  themselves  entitled  to  have  distinct  i^ccounts  kept 
of  the  joint  and  separate  estates,  applied  by  petition  to  the  lord  chancellor  for  that 
purpose ;  but  it  seems,  that  unless  tne  petition  was  consented  to,  it  was  thought  nc 
oessary  for  the  application  to  be  made  by  bill.    1  Atk.  132.    Co.  Bt.  Laws,  244.  — 
89.  which  practice  was  accordingly  followed  for  some  time.    3  Bro.  457.     Co.  Bt« 
Laws,  247.  —  40.  But  it  is  now  the  practice  to  order  this  arransement  on  petition.  Co. 
Bt  Laws,  247.  and  see  Ibid.  244.  — ^^41.  Though  not  before  the  choice  of  as<»ignees. 
Co>Bt.  Laws,  247.  —  42.  Under  a  separate  commission  of  bankruptcy,  the  joint  pro- 
pa^  is  administered  as  if  both  partners  were  bankrupts;  viz.  in  satisfaction  of  the 
joint  debts,  either  by  bill  or  petition,  in  order  to  ascertain  the  surplus  constituting 
the  separate  interests.     10  Ves.  98.  -—  43.  Under  joint  commission,  joint  property 
recalled  from  a  separate  estate  only  as  converted  by  fraud;  not,  as  formerly,  by  con- 
tract express  or  implied  from  acquiescence.    2  V.  &  B.  34.  —  44.  Exception  where 
one  is  also  engaged  in  a  different  concern.    2  V.  &  B.  34.  —  45.  One  partner  absconded 
and  died  abroad;  separate  commission  against  the  other,  and  seizure  of  joint  efifects; 
joint  debts  to  be  first  paid  qut  of  joint  ftind,  and  residue  divided  between  bankrupt*a 
estate  and  executor.    1  Ves.  236.  —  46.  V^ere  there  were  three  firms  commencing 
at  different  periods ;  upon  the  bankruptcy  of  the  firm  in  which  thev  were  all  engaged, 
the  lord  chancellor  ordered  distinct  accounts  to  be  kept  of  the  difierent  partnerships, 
and  of  the  respective  separate  estates  of  the  bankrupts.    2  Bro.  15.  —  47.  But  wher6 
there  have  been  various  partnerships,  and  a  joint  commission  is  taken  out  against  one 
£rm,  in  which  some  of  tne  parties  were  not  engaged,  there  can  only  be  the  common 
order  for  keeping  the  distinct  accounts  of  the  joint  and  separate  estate.    Cd.  Bt. 
Laws,  249.  —  48.  Right  of  joint  creditors,  under  separate  commission,  (o  an  account 
and  application  of  separate  estate,  limited,  as  to  separate  estate,  to  surplus ;  not  toting 
in   the    choice  of  assignees.      18  Ves.  442.  —  49.   If  a   creditor  has   a  joint 
and  several  security,  he  may  come  in  either  ag&iQst  the  joint  or   separate  estat^ 
He  must  make  an  election,  for  he  cannot  prove  against  both   estates,   to  receive 
dividends  at   the   same    time;    but  when   he  has   made   his    election,  if    the 
other  estate  should  have  a  su^us,   after  paying  its   own  debts,  he  may  com 6 
in  upon  the  surplus  of  the  other.    3  P.  Wms.  405.    1  Atk.  106.    lb.  98.    Co.  Bt. 
Laws,  249.    10  Ves.  107.    15  Ves.  4.  —  50.  If  the  same  persons  are  concerned  m 
several  firms,  and  issue  bills  on  which  the  names  of  the  respective  firtnft  stand,  aa 
drawers,  indorsers,  or  acceptors,  a  party  taking  such  bills,  conceiving  them  to  be  dis- 
tinct houses  of  trade,  may  prove  mdnst  each  estate.    Co.  Bt.  Laws,  251 .    8  Ves.  546. 
—  51.  A  creditor  who,  knowing  of  the  partnership  of  the  parties,  takes  a  bill  drawn  by 
all,  indorsed  bv  one,  is  not  entitled  to  double  proof,  upon  the  ground  that  previously  to 
taking  the  bill,  he  required  and  had  the  indorsement  of  that  one.    2  Rose,  82.  — 
^2.  Joint  debte,  paid  by  a  bill  drawn  by  one  of  the  debtors  and  accepted  hj  another^ 
each  carrying  on  distinct  trades;   proof  under   their  separate  commissions  upon 
the  bill     2  V.  &B.  254.     l  Rose,  441.  —  53.  Where  A.  sold  goods  to  B»  and 
other  goods  toC,  and  B.  &  C.  joined  in  a  note  for  the  whole ;  A.  was  allowed  tgl^rove 
against  the  separate  estate  of  each,  on  giving  up  the  joint  note.    Co.  Bt.  Laws^  250. 
— '  54.  Taking  a  joint  security  is  not  an  election  to  prove  against  the  joint  estate. 
15  Ves.  4. — 55.  Creditor  must  elect  in  the  first  instance  against  which  estate  to  prove. 
10  Ves.  107.  —  56.  The  general  rule  is,  that  a  creditor,  upon  Joint  and  set eral  security^ 
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<nast  elect  before  dividend.    9  Yes.  325.    Cox,  218.— f 7.  The  mle  that  a  creator 
upon  joint  and  several  security  must  elect  before  dividend,  b  not  applicable  to 
a  contract  for    double   security  against   distinct  firms,  viz.  bills  drawn  by  all  the 
partners  upon  a  distinct  firm,  constituted  by  some  of  them.     1 V.  &  B.  495.  —  58.  Pro- 
vided creditor  was  ignorant  of  their  identity.    S.  C.  2  Rose,  96.   37.  —  59.  The 
creditor  is  entitled  to  sufficient  time  to  examine  the  accounts  of  the  two  estates. 
—  60.  And  he  may  defer  his  election  until  a  dividend  is  declared.    Co.  Bt.  Laws» 
«50.    S.C.  sBro.  595.  — 61.  And  even  if  he  has  received  a  dividend,  the  court 
will  permit  him  to  change  his  proof,  upon  refunding  the  dividend  received.    3  P. 
Wms.  405.  —  62.  But  if  a  dividend  hat  been  made  upon  the  other  estates,  the  court 
will  not  permit  the  dividend  to  be  disturbed.     IS  Yes.  70. — 63.  Where  the  parties 
were  ass^ees,  and  had  a  suffident  fund  to  make  a  dividend^  they  were  ordered  to 
elect  in  six  w^s.    Co.  Bt.Laws,  250. —  64.  Creditor  not  having  received  dividend, 
permitted  to  waive  proof  against  joint  estate;  and,  not  disturbing  any  dividend  made, 
to  prove  against  separate  estate.     13  Yes.  70.  — 65.  A.  carrying  on  business  on  his 
separate  account,  and  also  injpartnenhip  with  B.,  gives  a  biu^f  exchange  drawn  by 
himself,  to  the  order  of  A.  &  B.  and  indorsed  by  them.    A.  separate  commission  issues 
against  A ;  B.  dies ;  the  holder  of  the  bills  proves  them  under  A.'s  commission;  hav- 
kig  afterwards  learned  that  distinct  accounts  were  to  be  kept  of*  the  estates  of  A.  and 
B^  he  applied  to  be  at  liberty  to  prove  against  the  joint  estate  of  A.aod  B,,  in  addition 
to  his  proof  against  the  separate  estate  of  A.    Oraered,  that  he  should  be  at  liberty, 
either  to  retain  his  present  proof,  or  to  withdraw  it,  and  prove  against  the  joint  estate* 
1  Rose,  159. — 66.  A.  holding  the  acceptance  of  B.,  which  he  had  taken  in  ignorance  that 
B.  was  a  member  of  the  firm  of  C.  &  Co.,  the  drawers,  and  of  which  firm  one  of  the 
members  was  an  infant,  proves  a  debt  against  the  joint  estates,  under  the  separate 
commissions  against  B.  Sc  C.  (the  infancy  of  the  other  partner  excluding  a  joint  «om- 
jnksion}  making  his  proof,  not  as  ajjainst  the  liability  of  the  parties,  arising  from  tlie 
contract  on  the  bill,  but  upon  his  right  to  include  or  exclude  the  resort  to  a  dormant 
partner.    Held,  that  such  mode  of  proof  was  a  conclusive  election  to  resort  to  the 
joint  funds  alone,  and  discharged  the  separate  estate  of  the  acceptor,  from  the  liability 
which  would  otherwise  have  arisen  out  of  the  ignorance  of  the  Ijplder,  that  the  accep- 
tor was  a  member  of  the  firm  of  the  drawers.    2  Rose,  34.  —  67.  A  joint  creditor  suet 
out  two  separate  commissions;  under  one  he  proves  agiunst  the  joint  estate,  and  receives 
a  cfividend,  at  which  time  he  was  ignorant  of  his  rieht  to  prove  against  the  separate 
estate  of  the  other.  Held,  that  he  had  not  conclusive^  elected  to  prove  as  a  joint  credi- 
tor; but  that,  refunding  the  dividend  with  interest,  he  mipht  prove  as  a  separate  creditor. 
1  Buck,  7.    2  Rose,  369.  —  68.  The  rights  of  joint  creditors  under  a  joint  commission, 
or  i^inst  joint  estate,  to  interest  subsequent  to  commission,  in  case  of  a  surplus,  pre- 
ferr^  to  a  debt  from  the  separate  to  the  joint  estate.    9  Yes.  588.  —  69.  Separate  cre- 
ditors cannot  dum  interest  out  of  surplus  of  joint  estate,  till  joint  creditors  are  satis- 
fied.    Cox,  275.    Cooke,  184.    4  Yes.  677. — 70.  Joint  creditors  have  no  lien  upon 
partnership  effects,  until  execution;  which  may  be  joint  or  several;  their  equity  afler 
dissolution  depends  upon  the  right  of  the  partners.  2  Y.  &  B.  173. — ^71.  Lien  of  sepa- 
rate creditors  upon  surplus  of  joint  estate,  admitted  where  one  partner  being^  dormant, 
ioint  creditors  had,  by  resorting  to,  diminished  separate,  and  by  exonerating  joint  estate, 
had  produced  a  surplus,  and  to  the  extent  they  had  so  diminished.    2  Rose,  84.— 
72.  Execution  against  partnership  property  upon  the  bankruptcy  of  one  partner,  is 
not  allowable.    1 1  Yes.  85.  '  17  Ves.  193. —  73.  Where  two  partners  agree  to  borrow 
M  sum  of  money  for  the  use  of  the  partnership,  but  one  of  them  only  gave  a  bond  for 
lecurinfi  the  payment,  and  the  other  was  a  witness  to  it,  and  the  money  was  afterwards 
enterea  In  the  cash-book  of  the  partnership,  obligee  in  the  bond  was  admitted  a  cre- 
ditor against  the  joint  estate.     1  Atk.  225. —  74.  Where  a  creditor  had  lent  money  to 
two  partners  upon  their  joint  notes,  and  upon  the  separate  bonds  of  each,  and  the 
whole  of  the  money  was  applied  to  the  use  of  a  partnership,  consbting  of  them  and. 
sereral  others,  and  the  partners  all  agreed  to  consolidate  the  separate  debu,  and  to 
consider  them  as  the  debts  of  the  new  partnership :  the  creditors  were  allowed  to 
prore  the  whole  amount  against  the  joint  estate  of  the  partnership.    2  Bro.  595.  — 
75.  A  father,  member  of  a  bank,  transfers  a  sum  of  money  to  the  credit  of  his  son,  with 
the  partnership.  For  this  credit  the  son  is  entitled  to  prove  under  a  commission  against 
the  firm.    2  nose,  384.  —  76.  A  sole  trader  indebted  by  bond,  took  in  a  nominal 
pantcer,  but  without  fraud,  two  years  after  the  partnership  failed ;  and  proof  not  allow- 
able for  that  separate  debt,  under  the  joint  commission,  unless  something,  as  payonent 
of  interest  by  both,  to  make  the  partnership  liable ;  for  which,  however,  yery  little 
would  be  sufficienL    1  Yes.  131. — 77.  A  joint  note  of  A.  and  B.  is  given  for  goods 
9oM  to  A.  only,  and  a  receipt  given  as  for  money  paid;  a  joint  commisiion  issues  against 
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A.  and  B. ;  the  lelter  may  itill  prove  his  debt  for  goods  sold,  agunst  the  separate  estate 
of  A.  Cox,  49. — 78.  A.  B.  and  C.  carried  on  trade  in  partnership,  and  A.  and  B. 
were  partners  in  a  distinct  trade,  and  became  bankrupt,  t).  being  a  creditor  of  the 
three  for  goods  sold  and, delivered,  could  not  prove  his  debt  against  the  joint  estate 
of  the  two,  but  was  admitted  to  prove  against  the  separate  estate  of  each.  Cox,  372. 
— -  79.  A.,  the  partner  of  B,  carrying  on  business  at  a  different  place,  draws  bills  of  ex- 
change, sometimes  in  the  name  of  the  firm,  and  sometimes  in  his  own  name,  upon  the 
clerk  of  the  partnership,  managing  the  business  in  London,  and  discounts  them^  with 
the  bankers  in  the  countnr.  Upon  an  application  by  them,  that  the  bills  drawn  in  the 
separate  name  of  A.,  might  be  considered  as  a  partnership  debt,  from  having  been  ap- 
pbed  to  the  partnership. purposes;  lord  chancellor  expressing  an  opinion  i^nst  the 
claim,  directed  a  case.  1  Kose,  61.  —  80.  A.  entering  into  partnership  with  B.,  ap- 
plies to  his  bankers  for  a  loan  to  constitute  his  capital ;  they  consent,  upon  condition 
that  B.  shall  join  in  a  security  for  re-payment  of  the  loan,  which  u  complied  with. 
The  partnership  open  an  accoimt  with  the  bankers,  who  also  continue  tne  private 
bankers  of  A.  ^  On  the  bankruptcy  of  the  bankers,  the  balance  on  the  j'oin/ account, 
arising  from  this  loan,  is  against  A.  and  B.;  but  A.'8  private  account^  is  in  his  favour. 
A.  and  B.  were  allowed  to  set  off  this  private  balance  against  the  joint  debt,  it  being 
but  a  security  for  the  separate.  A.  and  B.,  soon  after  the  partnership  commenced, 
took  in  another  partner,  but  it  was  understood  that  the  account  with  the  bankers  was 
to  continue  as  before.  This  partner  drew  checks  in  die  partnership  name,  and  paid 
them  into  his  private  account.  The  assigness  held  not  entitled  to  charge  the  checks 
so  transferred,  against  the  partnership  account.  1  Rose^  156.  —  81.  A.,  a  tirader,  be- 
ing indebted  to  several  persons,  enters  into  partnership  with  B.  and  brings  his  stock  in 
trade  into  the  partnership.  By  the  partnership  articles  it  was  agreed,  that  the  joint 
trade  should  pay  the  creditors  of  A.,  named  in  a  schedule.  Held,  that  a  separate  cre- 
ditor of  A.  named  in  the  schedule,  did  not  by  the  articles  become  a  joint  creditor  of 
A.  andB.  1  Buck,  15.  —-82.  If  one  partner,  being  a  trustee,  brings  trust -money  into 
trade  without  the  knowledge  of  his  co-partner,  it  cannot  be  proved  as  a  joint  debt ; 
for,  althougli  the  partner  anuses  his  trust,  and  advances  the  money  to  the  partnership, 
it  will  not  raise  a  contract  between  the  partnership  and  the  person  whose  money  it  is. 
5  Bro.  865.-83.  Nor  can  money  borrowed  by  one  partner  to  pajr  for  an  estate,  but 
applied  by  him  to  pay  partnership  debti,  be  proved  by  the  lender  against  the  joint  estate. 
Co.  Bt.  Lews,  537. — 84.  Where  a  broker  insured  with  an  underwriter  who  underwrote 
separately,  but  had  partners,  and  the  broker  kept  an  account  with^  the  partnership; 
held,  that  the  proof  could  not  be  made  against  tne  joint  estate,  as  insurance  with  a 
partnership  is  prohibited  by  stat.  6  Geo.  1.  c  18.;  but  the  debt  was  ordered  to  be 
proved  apinst  the  separate  estate.  1  Bro.  399,  400.  —  85.  Where  several  firms  are 
engaged  u  a  joint  adventure,  the  creditors  of  the  adventure,  in  case  of  bankruptcy, 
and  of  there  being  no  joint  property,  must  prove  against  the  estates  of  the  individuals, 
not  of  the  firm.  9  Rose,  393.  —  86.  Stock,  thou^  owned  by  one  partner  only,  with 
interest  in  the  profits  merely  in  the  others,  is  administered  as  to  joint  creditors,  as  be- 
longing to  all.  S  Rose,  382.*— 87.  The  benefit  of  an  insurance  by  the  bankrupt 
partner,  upon  his  own  account,  upon  the  joint  property,  not  liable  to  joint  creditors. 
5  Ves.  575.  6  Ves.  136.  3  Mad*  €$•  —  88.  Upon  dissolution  of  partnc»^ip  by  retire- 
ment of  a  partner,  followed  by  bankruptcy,  the  right  of  the  joint  creditors  against  joint 
property  remainrag  in  specie,  depends  npon  thebonAJides.  11  Ves.  3.  1  Rose,  416. 
—  89.  A  fair  dissolution  of  partnership  between  two;  one  retiring,  and  assigning  the 
partnership  property  to  the  other,  and  taking  a  bond  for  the  value,  and  a  covenant  of 
indemnity  against  the  debts ;  the  other  continued  Uie  trade  separately  a  year  and  a  half, 
and  then  became  a  bankrupt-  The  lord  chancellor  was  of  opinion,  that  the  joint  cre- 
ditors had  no  equity  attaching  upon  partnership  Elects  remaining  in  specie ;  and,  at  all 
events,  such  a  claun  ought  to  be  by  a  bill,  not  a  petition.  6  Ves.  119. — 90.  Where  ona 
of  three  partners  assigned  his  share  to  one  of  the  other  two  partners,  and  a  separata 
commission  afterwards  issued  against  that  one  of  the  remaining  partners,  to  whom  tha 
assignment  was  not  made;  Lord  Hardwicke  held,  that  the  joint  estate  of  the  whola 
firm  should  be  applied  to  the  payment  of  the  partnership  debts.  Co.  Bt,  I«aws,  246, 
Lord  Eldon,  in  commenting  upon  this  case,  in  e»  parieRviS^Ti,  thought  that  the  assign* 
ment  by  one  partner  to  one  of  the  other  two,  materially  distinguish^  it  firom  that  case. 
91.  A  partner  retired  upon  a  bond  for  the  balance  due  to  Um,  with  a  covenant  of  in- 
demnity, with  a  surety,  being  upon  tlie  bankruptcy  of  the  reraaininff  partners  arrested 
by  tite  joint  creditors,  his  petition  for  the  application  of  the  specinc  stock  and  debts 
of  the  old  partnenfaip  to  the  creditors  of  that  partnership  in  preference,  was  dismissec^ 
witli  llbtrty  to  file  a  bill.  13  Ves.  347.—-  92.  Joint  cr<Miitors  under  a  bankruptcy  ara 
boiiill  by  a  ^n&  fida  dissolution  of  the  partnership,  and  an  iMNgnment  of  tbe  partner, 
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Aid  estate  asid  dGKti  tp  one  of  the  partnen.  But  where,  after  a  diisolutioa  and 
ndi  an  aaaigament,  a  hill  was  filed  by  the  retiring  partner  against  the  other, alle^ng 
fraud  in  the  non^rfonnance  of  the  articles  of  dissolution,  and  praying  an  injanction, 
and  a  jreeeiver,  which  were  ordered :  held,  upon  a  subsequent  bankraptcyy  that  such 
interiereoce  of  the  court  restored  the  property  to  its  original  character,  a^*  joint  pro- 
perty ;^  unless  the  plaintiff  in  equity  naci,  by  his  conduct  between  the  times  ot  his 
obtaining  the  injunction,  and  the  bankruptcy,  readered  nugatory  the  efiect  of  such 
inceflereoce;  and  upon  that  an  inquiry  oirected.  1  Rose,  416,  —  93.  If,  in  the  case 
of  a  partnership,  one  of  the  partners  embezzles  part  of  the  partnership  effects,  and 
Ixcomes  a  baokrupt,  the  assignees  can  be  in  no  better  case  than  the  bankrupt  himself; 
Ihev  Cake  only  such  undivided  share  or  interest  as  the  bankrupt  partner  himself  had, 
and  in  the  same  manner  as  he  had  it ;  ^bat  is,  suliject  to  all  the  rights  aud  liens  of  the 
other  as  a  partner,  and  entitled  only  to  the  balance  of  the  account  after  the  partnership 
debU  fiaid,  and  the  deduction  for  his  embezzlement,  2  Vern.  295.  Davies,  371.  — 
94.  A  transfer  ,of  partnership  property,  after  an  act  of  bankruptcy  by  one  partner, 
is  mUd  for  a  moiety,  l  Eqp-  68. 72.  —  95.  One  partner  may  be  a  creditor  of  another; 
and,  if  iie  coatinues  solvent  may  prove  his  debt  under  a  separate  commission  against 
his  parlaer.  1  Atk.  225.  2Ch.  feep.  226.  —  96.  If  the  solvent  partner  pays  more 
than  bis  proportion  of  the  joint  debts,  his  right  to  prove  must  depend  upon  his  having 
nade  sucn  payments  prior  to  the  bankruptcy.  1  East,  20.  5  Ves.  792.  —  97.  Where 
one  partner  pays  his  share  of  a  joint  debt  to  another  partner,  for  him  to  pay  the  joint 
creditor,  which  he  omits  to  do  before  he  becomes  bankrupt,  this  debt  is  proveable. 
I  East,  20.  —  98.  Proof  by  solvent  partner  allowable  in  respect  of  misapplication  by 
bankrupt  of  mon^  piud  by  solvent  partner^  as  his  liquidated  share  of  joint  debts 
S  Vea.  792.  —  99.  Secus,  in  respect  otpayment  by  him  since  bankruptcy,  of  bankrupt's 
share.  Ibid. —  loO.  Under  a  separate  commission  of  bankruptcy,  proof  of  solven); 
partners  having  paid  the  joint  debts. since  the  bankruptcy,  upon  account  of  a  misap- 
plication 1^  the  bankrupt  to  his  own  use,  not  by  contract,  but  by  fraud,  exceeding  his 
anthori^^  and  without  the  privity  of  hb  partners.  2  V.  &  B.  31.  2  Rose,  40. — 
101.  A  partnership  b  not  entitled  to  prove  against  the  separate  estate  of  an  individual 
flMmber  of  it,  in  respect  of  funds  drawn  by  such  member  out  of  the  general  stock, 
sibIcm  the  same  have  beea  drawn  out  fraudulently.  1  Rose,  437. — 102.  A  solvent 
fartner  is  entitled  to  prove  against  the  estate  of  the  bankrupt  partner,  the  amount  qf 
the  balance  due  to  bin  upon  the  partnership  account,  first  satisfying  the  partnership 
defafts^  or  indemnifying  the  bankrupt's  estate  against  them.  2  Rose,  1 7  5.  — - 1 03.  Where 
one  partner  carries  on  a  dbtinct  trade,  the  other  partner  may,  under  his  commission, 
prove  a  debt  for  goods  sold  to  hira  by  the  firm.  I  Rose,  146.  — 104.  A.,  induced  by 
the  ^randulent  representations  of  B.,  as  to  the  profits  of  his  business,  fives  him  a  certain 
som  of  money  for  a  share  of  it ;  on  the  discovery  of  the  fraud,  A.  mes  a  bill  in  equity 
for  an  acoonat  to  have  the  partnership  declared  void,  and  for  a  receiver.  The  receiver 
was  ordered;  B.  becomes  bankrupt;  pedtion  bj^  A.  to  be  admitted  to  prove  under  his 
commission,  refused,  with  liberty  to  make  a  claim.  Although  A,  as  against  B.,  might 
have  an  equity  to  say  he  never  was  a  partner,  it  would  be  difficult  to  say  so  as  against 
tlnrd  persons*  l  Rose,  69. —  105.  Retired  partner,  with  covenant  of  indemnity  against 
the  debts,  in  consideration  of  assigning  his  share  of  the  property,  admitted,  under  a 
cronmiiflstoo  against  the  remaining  partner,  to  prove  a  joint  debt  paid  by  him,  indem- 
ni^ng  toe  joint  estate  against  the  joint  debts.  9  Ves.  &  Beam.  133.  — 106.  Under  a 
separate  commission  against  one  of  two  partners,  the  banknipt  having  paid  20f.  in  the 
pound  to  all  his  creditors,  obtained  an  order  for  the  payment  of  the  surplus  to  him^  and 
the  #ame  was  accordingly  paid  to  him.  Held,  that  his  partner  was  entitled  to  apnl^ 
by  petition  in  the  bankruptcy,  for  an  account  of  such  surplus,  and  for  pavment  of  fiis 
pn^portioa  of  it,  and  that  the  court  had  jurisdiction  to  make  the  order  required. 
1  Rose,  442. — 107.  A.,  B.,  and  C.  having  dissolved  partnership  without  due  notice, 

C.  drew  ^ntbout  authorilar,  bills  in  the  partnership  firm,  in  favour  of  D.,  ignorant  of 
Uie  dissolution,  who  sued  the  firm  on  the  bills.    C.  having  pleaded  his  bankruptcy, 

D.  entered  a  noUe  prosequi  as  to  him,  and  had  judgment  against  A.  and  B.,  which  wa9 
satisfied  by  money  lent  on  their  joint  account;  and  A.  and  B.  were  allowed  to  sue 
C.  jointly  for  the  money  paid.  5  East,  225. —  108.  The  debt  due  from  two  bank- 
rupt partners  to  a  third,  who  has  been  compelled  to  pay  the  sum  owing  from  the 
partnership,  is  joint.  1  East,  20.  —  109.  A  creditor  may  sue  the  solvent  partner, 
notwithstanding  proof  under  the  bankrupt  partner's  commission.  4  Taunt.  326.  — 
lia  UnlBH  the  partner  takes  the  joint  property  with  a  fraudulent  intent,  to  augment 
kia  sqnrate  estate,  the  asHgnees  on  behalf  of  the  joint  estate  will  not  be  allowed  to 
fMTOve  against  the  separate  estate.  Co.  Bt.  Laws,  534.  —-ill.  Under  a  joint  commis- 
sion, no  proof  for  eitlier  the  joint  or  separate  estate  against  the  other,  unless  the  debt 
af^ne  bj  actHal  cnt  inftrrad  tiraud.    9  V.  &  B.  i210.    l  Hose,  437.— 112.  Assignees 
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under  separate  eommisftion  cannot  come  upon  joint  estate  for  a  sum  brought  by  bank- 
rupt into  the  partnership  beyond  bis  sKare.  1  Ves.  167.  — 113.  Partners  engaged 
udividnally  in  other  concerns,  if  they  are  distinct,  proof  may  be  made  of  debts  as 
between  the  different  estates ;  not  if  merely  branches  of  the  joint  concern.  1 1  Ves.  415. 
And  see  1  Rose,  905.  — 114.  A.,  B.,  and  C.  were  in  partnership  as  partners  in  a 
distinct  house,  commissions  issued  against  both  firms ;  the  estate  ot  the  two  were  not 
allowed  any  thing  from  the  estate  of  the  three,  until  the  joint  creditors  of  the  three 
were  fully  satisfied.  Cox,  440, — 115.  Where  one  partner,  with  the  pri>aty  of  the 
other,  had  taken  out  of  the  partnership  fund  more  than  his  share  of  the  joint  stock, 
the  assignees  under  the  joint  commission  were  allowed  to  prove  against  the  separate 
estate  of  the  partner,  for  the  amount  improperly  taken  out.  Co.  Bt.  Laws,  533,  this 
appears  to  be  the  same  case  cited  as  1  Atk.  225.*— 116.  And  the  same  rule  was  foUpwed, 
where  the  property  had  been  taken  out  without  the  privity  of  the  partner.  Co.  Bt. 
Laws,  535,  I  Ves.  jun.  166.  — 117.  Where  a  partner  indorsed  or  signed  the  firm  of 
the  copartnership  to  divers  bills  and  notes  belonging  to  the  firm,  and  discounted  or 
pledged  the  bills,  Ac.  with  several  persons  for  money  Arrowed  by  him  for  his  separate 
use,  without  being  brought  to  the  partnership  account;  and  upon  the  bankruptcy  of 
the  firm,  the  bills  and  notes  wei'e  brought  against  the  joint  estate ;  the  joint  creditors 
were  refixsed  permission  to  prove  the  amount  of  the  dividends  paid  upon  such  bills 
and  notes  against  the  separate  estate  of  such  partner.  Co.  Bt.  Laws,  535,  — 
1 1 8.  Where  there  was  a  joint  commission  against  two  partners,  and  a  separate  com- 
mission against  one  of  them,  the  petitioners,  assignees  under  the  separate  commission, 
petitioned  to  be  admitted  creditors  under  the  joint  commission,  for  a  sum  of  money 
brought  by  the  bankrupt  Into  the  partnership  beyond  his  share ;  and  as  being  therefore 
a  creditor  on  the  partnership  for  that  sum.  But  refused,  on  the  principle  that  he 
cannot  be  a  creditor  on  the  partnership,  in  competition  with  the  joint  creditors.  Co. 
Bt.  Laws,  532,  — 119.  If  there  ace  sevend  partners  constituting  one  firm,  and  any  of 
them  carrv  on  a  distinct  trade,  and  in  such  character,  deal  with  and  become  creditors 
of  the  other  firm,  and  a  joint  commission  issues ;  proof  may  be  made  for  such  debt, 
as  if  they  had  dealt  with  strangersL  Co.  Bt.  Laws,  538.  11  Ves.  4 15.  —  isa  But 
it  seems,  that  if  the  concern  carried  on  by  one  partner,  u  merely  a  branch  of  the 
joint  concern,  proof  will  not  be  permitted.  1 1  Ves.  413.  — 121.  frthe  trades  should 
be  in  the  same  commodity,  it  will  only  be  presumptive  evidence  that  they  are  no6» 
distinct  Co.  Bt.  Laws,  598.  — 122.  Contribution  decreed  between  the  joint  and 
separate  estates,  the  former  having  paid  beyond  the  proportion  of  a  debt  to  the  crown 
under  an  extent,  and  the  bankrupts  being  bound  jointly  and  severally.  4  Ves.  752.  — 
125.  Under  a  separate  commission,  the  separate  estate  is  entitled  to  be  reimbursed 
out  of  the  joint  estate,  expences  incurrea  in  recovering  property  for  the  benefit  of 
the  joint  creditors.  1  Rose,  201.  — 124.  Joint  creditors,  under  an  order  to  prove 
against  separate  estates,  proving  against  one  or  more  of  them  exclusively  of  the  rest, 
the  estate  so  burdened  is  entitle  to  reimbursement  from  the  others.  2  Rose,  592.  — 
125.  The  assignees  of  a  bankrupt  partner  are  tenants  in  common  with  the  solvent 
partner.  11  Ves.  85. »  126.  And  from  being  such,  cannot  have  trover  against  him, 
or  one  claiming  under  him,  for  the  partnership  property.  1  East,  51S5.  368.  — <  127.  One 
partner  cannot  be  entitled  to  allowance  by  himself.  1  Mad.  68.  — 128.  Partners 
under  a  joint  commission  are  not  entitled  to  a  double  allowance,  one  in  respect  of 
the  joint,  and  the  other  of  the  separate  estate ;  but  one  allowance  in  respect  o£  th&r 
joint  and  separate  effects  is  to  be  divided  between  them,  according  to  the  proportions 
which  the  surplus  of  each  of  their  separate  estates,  after  payment  of  their  respective 
separate  debts,  and  the  respective  moieties  of  theirjoint  estate,  have  contributed  to 
the  payment  of  their  joint  debts.  1  Bro.  453.  S.  (f.  Co.  Bt  Laws,  525.  — 129.  The 
pavment  of  joint  dividends  under  the  usual  order,  by  bankrupt  partner,  is  not  con- 
sidered as  a  payment  under  the  bankruptcy.  Hence,  no  allowance  where  joint  estate 
j>aid  18#.,  and  separate  S#.  1  Rose,  421.  2  V.  &  B.  209.  — 150.  Bankrupt  not  en-, 
titled  to  allowance  as  against  the  right  of  joint  creditors  to  surplus,  under  separate 
xommission,  though  separate  estate  pays  20f .  2  Rose,  95.  5  V.  &  B.  1 57.  — 15 1.  Bank- 
rupt not  entitled  to  allowance  under  joint  commission,  though  joint  estate  pays  lOt.. 
vnless  separate  creditors  are  paid  iOt.  also,    l  Mad.  68. 

(H)  PeiUion. 

*  1.  After  Judgment  by  default  in  an  action  upon  a  dividend  under  a  commission  of 
bankruptcy,  the  assignees  filed  a  bill  for  discovery,  and  to  have  the  proof  of  the  debt 
expunged ;  demurrer  allowed,  the  course  being  by  pedtion.  2  Ves.  666.  —  2.  To  a 
bill  by  a  bankrupt,  who  had  taken  the  benefit  of  an  insolvent  debtor's  act,  and  him 
assignees  under  that  act,  against  the  assignees  under  bis  commission,  and  others, 
fpHting  improper  conduct  and  collusion ;  and  that  all  or  most  of  the  creditors  uqder 
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the  comiiiission  were  satisfied,  and  praying  an  account;  a  demurrer,  on  the  ground 
that  the  mode  of  proceeding  was  by  petition  in  bankruptcy,  was  allowed,  l  Rose^ 
79.  —  3.  An  order  on  a  person  to  attend  the  commissioners  to  be  examined,  can  onlj 
be  by  petition,  not  on  motion,  i  Rose,  192.  —  4.  Equitable  relief  under  a  second 
commission  against  an  uncertificated  bankrupt,  with  suggestion  of  property  acquired 
in  the  subsequent  trade,  and  want  of  notice  bv  the  subsequent  creditors,  refused 
on  petition,  with  libert;r  to  file  a  bill.  3  V.  &  B.  105.  —  5.  The  drawer  of  a  bill 
of  exchange  discounts  it  with  his  banker,  who  became  bankrupt  before  the  ma- 
turing of  the  bill,  having  a  cash  balance  of  the  drawer  in  his  hands.  Petition. 
by  the  drawer  and  acceptor,  that  the  assignees  might  be  restrained  from  pro- 
cee<iing  at  law  on  the  bill,  upon  pdvment  to  them  of  the  difference  between  the 
cash  t»Iance  and  the  bill,  dismissed.  1  Rose,  ^20,  —  6.  Whether  a  debt  may  be 
proved  or  not,  may  be  discussed  in  the  matter  of  the  bankrupt :  where  property  is 
•ought  to  be  divested,  a  bill  is  necessary.  2  Sch.  &  Lef.  ^28.  —  7.  Though  an  order 
might  be  made  upon  part  of  a  petition  in  bankruptcy,  viz.  for  interest  against' an  as- 
signee, who  did  not  pay  into  tne  bank,  appointed  by  the  creditors,  uti£r  the  act  of 
parliament,  the  petition  also  praying  his  removal,  with  much  groundless  imputation, 
the  whole  was  ciismissed  with  costs ;  without  prejudice  to  another  petition,  confined 
to  the  proper -object.  13  Ves.  270. —  8.  The  general  rule  in  bankSruptcyis,  that  if 
the  petitioner  do  not  pay  his  costs,  he  cannot  have  them.    1  Buck.  215.  —  9*.  Costs 

g'ven  under  the  word  expences,  though  not  specifically  prayed  by  the  petition.  1 
ose,  S04.  —  10.  General  Order  of  the  12th  August  1809,  as  to  bankrupt's  petitions. 
1  Rose,vii.  16  Ves.  320.  —  11.  The  General  Order  12th  August  1809,  will  not  be 
dispensed  with,  unless  under  special  circumstances,  verified  by  affidavit.     1  Rose,  97. 

—  12.  Agents  in  town  permitted  to  sign  for  principals  in  the  country,  a  petition  in 
bankruptcy;  the  agents  undertaking  to  b^  answerable  for  the  costs.    1  Rose,  231.— 
13.  The  General  Order  of  12th  August,  1809,  held  to  be  complied  with  by  the  soli- 
citor ^  authenticating"  the  signature  of  the  petitioner,  without  **  attesting"  it.    The 
ob|ect  of  the  order  being  to  secure  the  responsibility  of  a  solicitor  to  the  propriety  of 
the  application.    2  Rose,  83.  —  14.  A  petition  presented  by  assignees  must,  under  the 
General  Order,  12th  Aug.  1809,  be  signed  by  all  who  present  it,  and  not  by  one  only, 
as  in  the  case  of  partners.    1  Buck,  109. —  15.  Application  to  permit  a  petition  to  be 
signed  bf  the  petitioner's  agent  in  London,  granted,  it  being  near  the  end  of  the  sit- 
tings after  Tnnityterm.     I  Buck,  255. —  16.  Bankrupt  petition  witnessed  by  the 
agent  of  the  attorney  who  presented  the  petition,  not  a  sufficient  compliance  with  the 
General  Order,  requiring  the  attestation  of  the  attorney  who  presents  the  petition, 
1  Mad.  75.  —  17.  Solicitor,  on  his  own  behalf,  presenting  a  petition  in  bankruptcy,  an 
attestation  was,  on  an  application  for  that  purpose,  dispensed  with.    1  Mad.  446.  — 
18.  A  petition  in  bankruptcy,  attested  by  the  agent  of  tne  attorney  for  the  petitioner; 
and  authenticated  by  his  attorney,  is  a  sufficient  compliance  with  the  General  Order 
of  12th  August,  1809.    2  Mad.  259.  —  19.  Petition,  tne  affidavit  in  support  of  which 
had  been  sworn  before  a  master  extraordinary,  who  was  solicitor  to  the  commission, 
ordered  to  stand  over,  with  liberty  to  file  another  affidavit.     1  Rose,  145.  —  20.  An 
affidavit  in  support  of  a  petition  cannot  be  read,  if  sworn  before  the  petition  was  an- 
•wered.    2  Rose,  246.  —  21.  Affidavits  in  support  of  petition^  filed  subsequently  to 
the  petition-day,  cannot  be  read.    2  Rose,  161.  —  22.  Affidavits  on  petitions  in  bank- 
ruptcy maybe  filled  afler  the  petition-day;  but  the  petition  in  such  case  stands  over, 
to  give  time  to  answer  them.    2  Mad.  184.— 23.  Affidavits  in  reply  are  only  to  be 
permitted  in  cases  where  new  matter  is  introduced  in  the  affidavits  answering  the  pe- 
tition.    1  Buck,  244.  —  24.  A  party  having  an  objection  of  form  to  a  petition,  ought 
to  be  prepared  to  answer  the  merits,  if  the  objection  is  over-ruled ;  and  if  it  is  neces- 
sary that  the  petition  should  stand  over,  to  enable  him  to  file  affidavits,  he  pays  the 
cotu.    2  Mad.  261.  —  25,  An  application  that  a  petition  just  called  on  may  stand 
over,  will  not  be  granted,  unless  upon  payment  ot  costs  by  the  party  making  it.     l 
Rose,  24.  —  26.  Petition  not  to  stand  over  for  the  purpose  of  replying  to  affidavits, 
unless  the  application  be  made  at  least  two  days  before  the  petition  appears  in  the  pa- 
per.    1  BucK^  232.  —  27.  Where  an  issue  is  directed  on  a  petition  to  supersede  a 
commission,  the  petition  will  be  ordered  to  stand  over  to  a  time  fixed,  as  that  by 
which  the  issue  will  probably  be  determined ;  at  which  period  the  petition  will  be 
dismissed,  if  the  issue  has  not  been  tried,  unless  the  bankrupt  make  an  affidavit  ex« 
planatory  of  the  delay.    '3  Mad.  371.  —  28.  Petition  to  expun^  a  charge  of  collu- 
lion  made  in  another  petition,  and  to  be  heard  before  that  petition,  dismissed  with 
costs.    That  other  petition  coming  on  to  be  heard,  and  the  charge  of  colhision  being 
unfounded,  it  was  dismissed  with  costs  as  against  the  party  so  charged.     1  Buck,  132. 

—  29.  A  person  keeping  out  of  the  way,  to  avoid  the  service  of  an  order  made  uponr 
petition  in  bankruptcy,  it  was  ord^^,  upon  motion,  that  service  at  hiB  office  should 
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b6  good  service.  1  Buck,  38.  —  50.  After  an  order  in  bankruptcy,  with  fiberty  to 
bring  an  action,  with  special  directions  for  a  production  of  papers,  and  not  to  set  up 
the  bankruptcy,  a  bill  of  discovery  cannot  be  filed.  18  Vcs.  209.  —  31.  Petition 
amended,  paying  the  costs  of  the  dav.  2  Rose,  36B.  —  32.  Petition  allowed  to  stand 
over,  to  amend  the  title.  1  Buck,  230.  —  33.  Title  of  a  petition  in  bankniptcy 
allowed  to  be  altered,  on  paying  the  costs  of  the  day,     1  Mad.  309,  —  34.  Order  " 

relative  to  the  reiubtatcnient,  in  the  vice-chancellor's  paper,  of  petitions,  or 
insertion  in  the  chancellor's,  petitions  struck  out  of  the  vice-chancellor's  paper  for 
non-attenddnce.    1  Buck,   107.     2  Mad.  146.  —  35.  Attorney,  under  the  circum-  ^. 

stances,  ordered  to  pay  the  costs  of  an  improper  peution  in  bankruptcy.     1  Mad.  78.  ' 

—  36.  Assignee  unaer  a  commission  of  l)ankruptcy,  cannot  maintain  a  petition  against 
a  person  not  claiming  under  the  commission.  19  Ves.  46. —  37.  One  of  two  asagneeft 
having  quitted  the  countr}*,  a  petition  was  presented  by  the  remaining  assignee,  that 
the  bargain  and  safe  to  the  two  assignees  might  be  vacated,  and  that  a  choice  should 
be  made  of  a  new  assignee  in  the  stead  of  the  one  abroad,  and  that  a  new  bargain 
and  sale  might  be  executed  to  the  petitioner  and  the  new  assignee ;  and  that  service 
of  the  petition,  at  the  lust  place  of  residence  of  the  assignee  abroad,  might  be  deemed 
'good  service.  On  production  of  an  affidavit  of  service  of  the  petition,  an  order  was 
made  according  to  the  praver  of  the  same.  3  Mad.  23.  —  38.  Bankrupt  permitted^  to  ^ 
petition  against  the  commission  in  fomid  pauperis.  2  V.  &  B.  124.  —  39.  A  petition  ^ 
to  supersede  a  bankruptcy,  must  not  be  presented  pending  an  action  in  which  the  va-  *' 
lidity  of  the  commission  is  to  be  litigated.  3  Mad.  228.  —  40.  Petition  to  supersede  "^ 
a  second  commission,  must  be  served  on  the  asaguees  under  the  first.  1  Mad.  74.  —  ^ 
41.  Upon  a  petition  to  supersede  a  commission,  the  bankrupt's  examination  before  the 
commissioner  is  evidence  to  show  that  the  petitioner  is  not  a  creditor,  although  ihe  ^ 
petitioner  was  not  present  at  the  examination.  1  Buck,  98.  — 42.  Upon  a  petition  ;| 
to  supersede  a  commission,  the  proceedings  must  be  produced.    I  Mon.  Bt.  Laws,  604.  { 

—  43.  Petition  to  prove  a  debt  in  bankruptcy  irregular,  because  the  creditor  did  not 

fq  before  the  commissioners  till  after  it  was  presented,  nnd  because  brought  to  hear-  ' 

mg  without  stating  what  passed  before  them.    8  Ves.  41.  —  44.  Application  to  the  ' 

lord  chancellor  in  bankruptcy,  before  the  decision  of  the  commissioners,  to  receive 
or  reject  proof  of  a  debt,  with  the  view  to  the  choice  of  assignees,  improper.  1  V. 
&  B.  280.  —  45.  On  petitions  in  bankruptcy  to  be  admittecl  to  prove  debts,  which 
have  been  rejected  by  the  comroissionersy  the  petitioners  ought  to  state  to  the  court, 
in  the  first  instance,  the  grounds  of  the  commissioners'  objection.  Cox,  308.  —  46.  A 
petition  to  be  admitted  to  prove  a  debt,  which  the  commissioners  had  rejected,  should 
state  the  grounds  of  their  rejection.  It  appearing,  in  this  case,  that  the  bankrupt  was 
in  custody  at  the  suit  of  the  creditor,  and  that,  previously  to  the  proof,  the  commis* 
pioners  insisted  upon  his  discharge,  the  petition  was  dismissed  with  costs.  1  Rose, 
274.-47.  A  petition  to  prove,  on  a  refusal  by  commissioners,mu8t  not  exceed  the  sum 
first  proposed.^  3  Mad.  132.  —  48.  Petition  by  the  bankrupt  to  expunge  the  proofs 
of  various  creditors,  dismissed,  as  being  multifarious ;  costs  not  given  out  of  the  estate, 
on  the  ground  that  it  would  be  hard  upon  the  other  creditors  whose  debts  were  indis- 
putable. 1  Buck,  256. —  49.  One  of  two  partners,  the  other  being  abroad,  proves  a 
debt  and  dies.  Service  of  the  petition  to  expunge  the  debt  upon  the  attorney  ap- 
•  pointed  to  receive  the  dividends,  ordered  to  be  good  service.  Upon  motion.  I  Buck, 
soo.  —  50.  Order  made  on  motion  that  service  of  a  petition  in  bankruptcy,  on  the 
attorney  of  a  person  abroad,  whose  debt  was  sought  to  be  expunged,  should  be  deemed 
good  service.  3  Mad.  116.  —  51.  Practice  on  petitions  to  pay  dividends  upon  a  debt 
proved.  2  Rose,  161.  —  52.  Any  creditor  who  has  provea  a  debt  imder  a  commii- 
xnission,  may  oppose  the  allowance  of  the  certificate,  although  his  debt  docs  not 
amount  to  twenty  pounds.  Stat.  5  Geo.  2.  c.  50.  s.  10.  7  Vin.  134.  —  63,  If  a  per- 
son has  been  admitted  as  a  claimant  under  a  commission,  he  may  oppose  the  allow- 
ance of  the  certificate.  1  Atk.  73.  Ibid.  81.  —  But  if  a  long  account  is  to  be  taken, 
and  the  bankrupt  swean  positively  that  the  balance  on  taking  thfe  account  will  be  in 
his  favour,  and  the  petitioners  who  oppose  the  allowance  of  the  certificate,  do  not  ven- 
ture to  swear  that  there  will  be  any  balance  in  their  favour ;  the  lord  chancellor  will 
not  9tBy  its  allowance,  l  Atk.  81.  —  55,  For  barelv  coming  before  the  commissioners, 
end  saying  there  is  such  a  debt,  is  not  sufficient  without  an  afiidavit.    2  Ves.  249.  — 

56.  Creditors  who  have  signed  the  certificate,  may  be  heard  against  its  allowance ;  and 
the  allowance  has  been  sometimes  refused  and  sometimes  adjourned,  even  where  there 
has  been  no  opposition.  Many  years  may  intervene  between  the  signing  and  the 
allowance  of  the  certificate ;  and  large  effects  may  in  ihe  meantime  come  to  the  bank- 
rupt;  and  the  future  allowance  ought  not  to  overreach  them.      2  Burr.  718. — 

57.  Creditors  were  formerly  permitted,  by  an  order  fi-ora  the  great  seal,  to  prove  their 
.debts  under  a  commission,  for  the  purpose  of  opposing  the  allowance  of  the  certificate, 

without 
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widunit    being  restrained  from  proceeding  at  law  for  their  debts.     7  Vin.  134* 
1  Atk.  tl9.    ^1.    5  Bro.SlG.    Co.  Bt.  Laws,  130.    14  Yes. 495. -^  58.  But  by  st, 
49  Geo.  3.  c  121.  8. 14.  proving  or  claiming  a  debt  under  a  commission,  for  any  pur- 
pose whatever,  ia  made  an  election  by  the  creditor,  to  take  the  benefit  of  the  com- 
mission with  respect  to  such  debt.  —  59.  Creditor  who  has  not  come  in  under  the 
commisaon,  and  has  the  means  of  trying  the  validity  of  the  certificate  at  law,  cannot 
petitioa  to  stay  the  certificate.    1  Buck,  225.  —  60.  Wh^^'^  &  petitioner  prayed  the 
lord  chancellor  to  stay  a  certificate,  in  order  to  give  him  an  opportunity  to  prove  his 
debt ;  but  did  not  account  for  his  not  having  applied  before;  the  lord  chancellor  dis- 
missed the  petition.    2  Bro.  48.  —  61 .  If  a  petition  is  presented  against  the  certificate, 
on  or  before  the  day  appointed  for  the  allowance,  it  is  immediately  stayed,  and  the 
petition  set  down  to  come  on  in  the  usual  course.    The  petition  must  be  served  on  the 
bankrupt,  that  he  may  have  an  opportunity  of  answering  tne  allegations.  Co.  Bt.  Laws, 
463.  —  62.  Petition  by  a  creditor,  having  the  bankrupt  in  execution,  to  prove,  for  the 
purpose  of  preventing  the  certificate,  then  before  the  lord  chancellor  for  allowance^ 
waiving  the  dividend ;  the  bankrupt  having  been  so  before.     The  petition  as  to  staying 
the  certificate  dismissed  with  costs;  with  liberty  to  prove.    14  Yes.  138. —  6S.  Mo- 
tion on  Saturday  the  1 1th,  the  last  day  for  presenting  a  petition  against  a  bankrupt's 
certificate,  that  a  petition  prepared,  but  not  properly  signed,  might  be  ordered  to  be 
received  on  Monday  the  13th,  and  considered  as  presented  on  the  11th,  refused.     1 
BCad.  111.  —  64.  SembU^  a  petition  to  stay  a  certificate  prospectively^  cannot   be 
supported.     1   Buck,  39.  —  65.  Bankrupt  not  served  with  a  petition  to  stay  )m 
certificate,  on  which  an  attendance  had  been  ordered,  cntitlea  to  his  certificate; 
and  not  bound  by  taking  copies  of  the  affidavits.     1  Y.  &  B.  543.  <—  66.  Petition 
to  stav  certificate  not  being  served  till  the  da^  of  petitions,  though  not  answered  till 
the  day  before,  the  bankrupt  declared  entitled  to  his  certificate.    Cooper^  97.  — 
€7.  Petition  to  stay  certificate  must  be  served  before  petition-day.    2  Rose,  187.  — 
68.  Petition  to  stay  a  certificate,  must  be  personally  served  on  the  bankrupt  before 
the  petition-day.    1  Buck,  38.  —  69.  Though  a  bankrupt  applies  to  the  court  to  have 
a  petition  to  stay  his  certificate  advanced,  yet  that  is  not  a  waiver  of  his  right  to  be 
personally  served  before  the  petition-dav.     1  Buck,  39.  —  70.  Whether  affidavits  to 
stay  a  bankrupt's  certificate,  filed  after  the  petition  presented,  must  be  confined  to 
replying  to  new  matter  introduced  by  the  bankrupt.  Quaere,    10  Yes.  359.  — -  71.  Affi- 
davits in  support  of  petitions  to  stay  certificates,  are  from  necessity  an  exception  to 
the  rule,  that  affidavits  sworn  previously  to  the  answering  of  the  petition,  are  inadmis* 
dble  in  evidence.     2  Rose,  257.  —  72.  General  order  in  bankruptcy,  that  affidavits 
in  support  of  a  petition  to  stay  the  certificate,  shall  be  brought  into  the  office  together 
with  tne  petition,  except  such  as  shall  be  necessanr  in  reply  to  affidavits  in  answer  to 
it     11  Yes.  540.  -^  73.  An  affidavit  in  support  of  a  petition  to  stay  a  certificate  filed 
after  the  petitioa  is  presented,  cannot  be  read.    1  Buck,  178.  —  74.  Upon  petition  to 
stay  a  bankrupt's  certificate,  affidavits  filed  after  the  petition  presented,  admitted  only 
in  reply ;  according  to  the  General  Order,  16th  Nov.  1805.  1  Yes.  &  Beam.  5.  —  76.  If 
a  creditor  believing  a  commission  to  be  invalid,  does  not  prove  under  it,  but  acting 
adversely,  declares  to  the  bankrupt  and  his  friends^  that  he  means  to  petition  for  a 
mtperMedau,  and  to  stay  the  certificate,  unless  hb  debt  be  paid  or  satisfied,  that  is  not 
such  a  tampering  as  win  operate  in  bar  to  his  petition,    l  Rose,  402.  —  77.  A  petition 
to  stay  a  certificate,  is  an  exception  to  the  regular  course  of  proceeding,  and  may  be 
heard  out  of  its  turn.    1  Rose,  93.  —  78.  Upon  a  petition  to  stay  a  certificate,  im« 
p  uting  conduct  to  the  bankrupt,  which  if  proved  would  amount  to  felony,  the  court 
will  not  direct  an  issue  to  try  the  fact  of  conformity.    1  Bnck,  275.  —  78.  If  a  cre« 
dfitor  is  induced  by  money  to  withdraw  a  petition  presented  against  the  certificate,  or 
after  such  a  petition,  sells  his  debt,  with  an  agreement  to  withdraw  his  petition,  it 
will  avoid  the  certificate ;  and  to  prevent  such  practices,  petitions  against  a  certificate 
are  not  now  allowed  to  be  withorawn  as  of  course.    Co.  Bt.  Laws,  465.  —  79.  By  a 
Gentfal  Order,  if  any  solicitor  shall  refuse  or  neglect  to  take  away  from  the  office, 
the  order  made  upon  the  hearing  of  any  petition  presented  against  the  dlowance  of  a 
bankrupt's  certificate,  within  three  months  from  the  time  such  order  is  made,  such 
bankrupt's  certificate  is  to  be  laid  before  the  lord  chancellor  for  his  allowance  and 
confinnation,  notwithstanding  any  order  pronounced  for  staying  the  same.    General 
Order,  22d  Mar.  1796. —  80.  To  a  petition  by  a  petitioning  cremtor  that  the  assignees 
may,  out  of  the  funds  in  thdr  hands,  pay  the  solicitor's  bill  up  to  the  choice  tff  as* 
dgnees,  and  which  had  been  taxed  l^  the  commissioners,  it  is  a  sufficient  objection 
that  the  commissioners  have  allowed  charges  in  it  which  ought  to  be  expungekl..    l 
Rose,  397.  —-81.  The  court  has  not  jurisdiction  to  appoint  a  receiver  upon  petition 
ia  bankruptcy.     1  Rose,  1 79. 
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{tj  Actiont  and  Pieadmgt  arising  out  of  or  connected  wtk  hankHtptct/. 

I.  A  demand  and  refusal  is  necessary,  to  enable  the  assignees  of  a  bankrupt  to  suef 
in  trover  for  goods,  collusively  sold  in  contemplation  of  bankruptcy.  2  H.  B.  135.  — ^ 
2.  Party,  to  whom  commissioners  assign  bankrupt's  estate,  for  use  of  creditors,  may 
recover  in  his  own  name.  Stat.  1  «Jac.  1.  c.  15.  s.  13.  — 5.  Tbest.  1  Jac  1.  c.  15. 
8  11  &  12,  and  5  Geo.  3.  c.  3.  s.  29.  provide  that,  if  any  person  ^hall  be  convicted  by 
indictment  for  falsely  swearing  to  a  debt  under  a  commission  of  bankrupt,  he  shall 
forfeit  double  the  sum  so  sworn  to,  to  be  appropriated  to  the  use  of  the  difierent  cre- 
ditors; under  which  acts,  the  bankrupt's  assignee,  as  organ  of  the  creditors,  may  sue. 

7  T.  R.  458.  —  4.  If  a  bond  is  made  to  a  trustee,  in  trust  for  one  who  becomes  a 
bankrupt,  the  assignees  cannot  bring  the  action  in  their  own  name,  but  must  sue  in 
the  name  of  the  trustee.  1  Atk.  1 95.  — '5.  If  a  creditor  to  whom  a  bill  has  been 
transferred  by  a  bankrupt  partner,  receive  the  monev  due  thereon,  the  solvent  part- 
ners, together  with  the  bankrupt's  assignees,  may  jom  in  an  action  for  the  money  re- 
ceived. 10  East,  418.  —  6.  In  trover,  the  non-joinder  of  a  co-assignee  is  only  matter 
in  abatement.  5  East,  407.  1  Smith,  487.-7.  If  in  trover  a  co-assignee  is  not 
joined,  those  who  sue  alone  can  recover  only  their  proportionable  shares.    Ibid.  — 

8.  A  partv  cannot  disaffirm  by  one  action  what  he  has  affirmed  bv  an  antecedent  one. 
If,  ther  eiore,  the  assignees  of  a  banknipt,  in  an  action  against  A.  for  the  bankrupt's^ 
money,  refuse  to  admit  his  defence,  that  he  has  paid  it  to  B.  under  the  bankrupt's 
order,  thev  cannot  afterwards  sue  B.  for  the  money.  In  the  former  action,  toey 
disaffirmed  A.  for  their  agent ;  by  the  latter,  they  would  affirm  him.    8  T.  R.  287.  — 

9.  Where  a  bill  was  filed  by  a  creditor,  upon  a  debt  accruing  after  the  bankruptcy, 
against  the  executor  of  the  bankrupt,  ana  his  assignees,  for  an  account  as  having  a 
surplus,  and  to  restrain  the  assignees  from  paying  the  surplus  to  the  executor ;  the 
assienees  demurred,  and  their  demurrer  was  allowed;  the  executor  only  bdng  Uablo 
to  the  creditor,  and  the  assi^ees  to  .the  executor  only.    4  Bro.  870.    8  Ves.  jun.  95» 

* —  10.  ^uch  assignees  as  refuse  to  join  as  co-plaintiffs  in  a  suit  by  th^  others,  may 
be  made  defendants.  8  Rose,  371.  1  Mer.  844.  —  10.  Where  several  are  joint 
contractors,  all  must  be  sued,  though  one  is  a  certificated  bankrupt.  8  M.  &  S.  83.  — 
18.  Assignees  may  sue  in  the  debet  and  detUiH,  because  the  whole  property  of  the 
bankrupt  is  vested  in  them  by  law.  8  T.  R.  45.  — 13.  If  after  an  act  of  bankruptcy,  a 
person  receive  goods  from  the  bankrupt,  and  convert  them  into  money,  his  assignees 
may  either  affirm  the  contract,  and  bnng  an  indebitatus  assumpsit  for  the  money;  or 
disaffirm  the  contract,  and  bring  trover  for  the  goods.  18  Mod.  384.  7  Mod.  461. 
2  Blk.  837.  3  Wils.  304.  *-  14.  If  they  bring  one  action,  and  proceed  to  judgment 
in  it,  they  cannot  bring  the  other.  18  Mod.  384.  3  Wils.  304.  8  Blk.  887. — 
15.  The  assignees  have  the  option  of  bringing  either  trover  or  assumpsit^  against  one 
who  has  sold  the  bankrupt's  ^oods,  and  received  the  price  since  the  act  of  bimkruptcy. 

8  T.  R.  141. — 16.  The  assignees  may  either  have  trover  or  aisumpsif  against  tho 
vendee  of  the  sheriff,  or  the  plaintiff  in  the  original  action,  if  he  has  received  the 
money  of  the  sheriff  3  Wils.  304.  1  Ld.  Raym.  784.  And  in  trover  against 
the  ori^nal  plaintiff,  the  sheriff  need  not  be  joined  in  the  action.  8  Stnu  996.  — - 
17.  Assignees  cannot  sue  for  money,  received  in  payment  of  a  bill  indorsed  by  the 
banknipt  to  a  creditor,  after  act  of  bankruptcy.  They  must  bring  trover.  1  Stark. 
481.  — 18.  If  a  fraudulent  prefereuce  has  been  given  bv  a  bankrupt  to  one  of  the  cre- 
ditors, the  assignees  may  either  affirm  or  disaffirm  the  transaction ;  by  affirming  it» 
they  place  themselves  in  the  bankrupt's  situation,  and  admit  the  defendant  to  all 
those  privileges  to  which,  as  a^inst  the  bankrupt  himself,  he  would  have  been  en- 
titled ;  amongst  others,  to  the  right  of  setting  off  a  debt  on  mutual  credit,  under  stat. 
5  Geo.  8.  c.  30.  6.  88.  They  affirm  the  transaction  by  bringing  a  suit  ej:  contractu^ 
even  though  they  lay  the  contract  as  made  with  themselves ;  uiey  disaffirm  it  by  a 
suit  es  delicto,  4  T.  R.  81 1.  — 19.  Action  for  money  had  and  received  will  not  lie  by 
assignees,  to  recover  India  stock,  transferred  by  the  bankrupt  after  an  act  of  bank- 
ruptcy. 5  Burr.  2589.  ^^  80.  W^here  a  creditor  receives  money  as  the  proceeds  of 
the  bankrupt's  property,  though  it  be  not  the  identical  sum  received  from  the  sale^ 
the  assignees  may  recover  it  bv  action  of  monev  had  and  recdved.  1  M.  &  S.  585. 
—-81.  The  property  of  a  bankrupt  is  vested  in  his  assignees  by  the  assignment,  from 
the  act  of  nankruptcy  by  relation;  and  therefore,  if  a  sheriff  takes  the  •liankrupt's 
goods  in  execiltion  after  an  act  of  bankruptcy^  and  before  the  commission,  but 
sells  them  after  the  issuing  the  commission,  the  assignees  may  have  trover  against 
him,  but  they  cannot  have  trenpass ;  not  even  where  tne  sheriff  levies  or  pays  over 
after  an  act  of  bankruptcy  or  which  b«  bai  notice,     1  Burr,  sa     1  T.  R.  475. 
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C^tnb*  123.    S.  C.  1  Show.  IS.  — 29.  An  action  of  debt,  oa  a  limple  contract,  can- 
not  be  jnaintained  by  assignees  against  an  executor.     Cro.  Car.  209.  —  85.  The 
proper  course  for  recovering  the  penalty  under  statutes  1  Jac.  1.  c.  15.  8.  11  and  12. 
and   5   Geo.  2.   c.  SO.   is  by  action.     7  T.  R.  458.  —  24.  Assignees,  suing  npon 
contract  made  with  bankrupt  before  bankruptcy,  must  sue  as  such.    Cowp.  569. 
Wightw.  65.    10  East,  61. —  25.  Assignees  suing  upon  contract  made  with  bank- 
rupt since  bankruptcy,  need  not  sue  as  such.    Cowp.  569.    Wightw.  65.    10  East,  61. 
—  26.  In  an  action  by  the  assignees  to  recover  back  roon^  paid  by  the  bankrupt, 
after   he  had  committed  an  act  of  bankruptcy,  and  before  the  commission  wa» 
opened,  it  is  not  necessary  for  them  to  declare  as  assignees.     Wightw.  65,  — 
S7  •  In  actions  by  assignees,*  it  is  not  necessary  for  them  to  set  forth  the  commission 
and  proceedings  at  large,  or  how  the  party  became  a  bankrupt,   but  they  may 
declare  shortly.     Ld.  Raym.  1546.    2  T.  R.  45,  —  28.  An  assignee  appointed  in 
room  of  one  displaced,  declaring  upon  judgment  recovered  by  the  former  assignee, 
may  state  generally  that  himself  has  been  duly  constituted  and  appointed  assignee. 
lo  East,  61. — 29.  If  A.  and  B.,  separate  traders,  become  bankrupt,  and  C.  is  chosen 
as^gnee  under  each  commission,  ne  cannot,  in  one  and  the  same  action,  recover 
demands  due  individually  to  A.  and  B.    A.  and  B.,  had  they  remained  solvent,  could 
not  have  sued  jointly,  neither  can  he  who  is  their  representative.    3  T,  R.  ,453.  — 
SO.  If  the  same  set  of  assignees  are  chosen,^  under  one  commission,  against  A.  and  B. 
partners ;  and  another  against  C,  not  in  partnership  with  A.  and  B. ;  they  may  de- 
clare as  assignees  of  A.  and  B.,  and  also  as  assignees  of  C,  for  a  ioint  demand  doe  to 
all  three.    The  only  objection  that  could  be  raised  would  be,  that  it  appears  thai  a 
joint  commission  has  been  issued  against  two  of  three  partners ;  but  none  can  be 
raised,  since  non  constai  from  the  declaration,  that  C.  was  in  partnership  with  A. 
and  B.    3  T.  R.  779. — 31.  Assignees  may  describe  themselves  as  assignees  of  part- 
ners generally,  though  there  are  separate  commissions  against  each.    15  East,  428.  •— 
3fi.  Where  partners  commit  acts  of  bankruptcy  at  different  times,  and  in  the  interim 
between  eacn,  mone^  belonging  to  the  partnership  is  received  by  a  third  person,  the 
ass^ees,  under  a  joint  commission  against  both,  must  declare  for  it,  as  money 
received  to  the  use  of  themselves  and  the  then  solvent  partner.    3  B.  &  P.  465.  — 
35.  Assignees  of  A.  and  B.  may  sue  for  a  debt  due  to  the  separate  estate  of  A., 
without  naming  B.    5  Camp.  599.  —  54.  Counts,  on  the  promise  of  the  defendant 
and  another,  vmo  has  since  become  a  bankrupt  and  obtained  his  certificate^  may  be 
joined  with  counts  on  promise  of  the  defendant  alone.    6  Taunt,  179. -~  35.  In  an 
action  of  attumpsit,  except  there  has  been  an  express  promise  to  the  asngnees,  the 
right  way  of  declaring  is,  to  lay  the  promise  to  have  been  made  to  the  bankrupt. 
6  Mod.  151.    7  Vin.  159.    2  Stra.  697. — 36,  In  debt  on  specialty,  assignees  need 
not  make  profert  of  the  deed ;  because  they  are  in  by  act  ot  law^  and  may  not  have 
the  means  of  obtaining  the  obligation.    Cro.  Car.  209.  — 57.  In  an  action,  by  the 
assignees  of  a  bankrupt,  for  the  penalty  under  statutes  1  Jac  1.  c.  15.  s.  II  and  12* 
and  5  Geo.  2.  c.  30.  s.  29.  no  objection  can  be  made  to  the  indictment  upon  which 
h  w  founded,  which  is  conclusive  in  such  collateral  proceeding.    7  T.-  R.  458.  — 
SS.  In  an  action,  by  the  assignees  of  a  bankrupt,  for  the  penalty  under  statutes 
1  Jac.  1.  c.  15.   s.  11  and  12,  and  5  Geo.  2.  c.  50.  s.  29.  it  is  sufficient  to  stale  the 
defendant's  previous  conviction  on  the  indictment  for  perjury,  without  averring  that 
the  defendant  took  the  oath  in  Question.     7  T.  R.  458. — 59.  In  the  case  of  an 
express  promise,  after  certificate,  tne  creditor  may  declare  on  the  original  cause  of 
action ;  and,  if  the  certificate  be  pleaded,  the  subsequent  promise  may  be  given  in 
evidence.    Feake,  68.  —  40.  But  if  the  promise  be  only  oondidonal,  the  plaintiff 
must  declare  specially,  and  prove  the  condition  performed.    4  Camp.  205. —  41.  In 
an  action  for  falsely  and  maliciously  suing  out  a  commission  of  bankrupt,  it  is  unne- 
cessary to  aver  that  plaintiff  was  not  indebted.    2  Wils.  147.  —  42.  Bv  stat.  5  Qeo.  2. 
c .  50.  s.  7.  if  any  bankrupt  shall  be  arrested,  prosecuted,  or  impleaded  for  any  debt 
due  before  he  became  bankrupt,  he  shall  be  discharged  upon  common  bail,  and  may 
plead  in  general,  that  the  cause  of  such  action  accrued  before  he  became  bankrupt, 
and  may  give  the  act  and  the  special  matter  in  evidence;  and  the  certificate  and  tne 
allowance  thereof,  according  to  the  directions  of  the  act,  shall  be  sufficient  evidence 
of  the  trading,   bankruptcy,   commission,  and  other  proceedings  precedent  to  the 
obtaining  such  certificate,  and  a  verdict  shall  thereupon  pass  for  the  defendant,  unless 
the  plaintiff  cAn  prove  the  certificate  was  obtained  unfairly  and  by  fraud,  or  unless  the 
plaintiff  can  maxe  appear  any  concealment  by  the  bankrupt  to  the  value  of  ten 
pounds ;  and  if  a  verdict  pass  for  the  defendant,  or  the  plaintiff  is  nonsuited,  or 
judgment  is  given  against  tne  pUdntiff,  the  defendant  shall  recover  his  full  costs.  — 
4 J.  By  sect.  41  of  the  same  act,  a  copy  of  the  certificate  may  be  given  in  evidence, 
if  signed  and  attested,  aad  tntered  dr  record  at  therein  directed."— 44.  The  general 
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plea  of  bankniptor  is  proper,  if  the  certificate  be  allowed  anr  time  before  plea 
pleaded*  though  after  the  commeQcement  of  Ae  suit,  provided  toe  defendanf  were  a 
bankrupt  before.     9  East,  82.  —  45.  Upon  a  ^nerai  plea  of  bankruptcy,  under 

5  Geo.  S.  c.  30.  to  an  action  on  a  bond,  the  plaintiff  may  give  in  evidence  the  con- 
dition (without  having  set  it  out  on  the  recora)  to  shew  that  the  action  is  not  barred 
by  the  certificate.  Dougl.  16a  —  46.  Evidence  of  gaming,  invalidating  the  certi- 
ficate, is  admissible  under  the  nmUUer  to  the  general  pl^a  of  bankruptcy.  1  S.  &  B.  22. 
—  47.  Where  a  bankrupt  acceptor  pleads  his  certificate,  he  is,  prmdfacie^  discharged. 
if  it  appear  that  the  commission  was  sued  after  the  day  on  which  the  bill  bore  date, 
thougn  before  it  became  due.  5  Esp.  90.  —  48.  Bankruptcy  and  certificate,  in  a 
foreign  country,  cannot  be  pleaded  in  the  general  form  given  by  stat.  5  Geo.  2. 
c.  30.  s.  7.  2  H.  B.  5S5, — 49.  No  one  but  the  bankrupt  htmHelf  can  avail  himself 
of  the  general  form  of  pleading  given  by  the  statute,  l  B,  &  P.  448.  Id.  450,  n. — 
50.  Plea  of  bankruptcy  to  a  bill,  by  heir  at  law,  against  devisee,  overruled  as  had  in 
point  of  form,  not  averring  distinctly  and  in  succession,  the  facts  upon  which  the 
bankruptcy  rested.  Not  sufficient,  for  the  purpose  of  such  a  plea,  to  state  that  the 
plaintiff  was  duly  found  a  bankrupt  under  tne  commission.  3  Mer.  667.  —  51.  Plea 
of  bankruptcy,  generally  after  the  making  of  the  promises,  without  stating  that  the 
defendant  conformed  to  the  statutes  of  bankruptcy,  &c.  held  good.    2  Smith,  459. 

6  East,  413.  Cooke,  518.  —  52.  A  general  plea  of  bankruptcy  under  stat.  5  Geo.  2. 
c.  30.  s.  7.  must  pursue  the  form  prescribed  by  that  statute,  by  stating,  that  the 
eause  of  action  accrued  before  the  bankruptcy;  merely  to  all^e  that  the  contract 
in  question  was  concluded  before,  is  iusumcient.  4  T.  R.  156.  —  53.  A  bankrupt 
cannot '  give  his  certificate  in  evidence  under  the  general  issue.  1  Camp,  563.  — 
54.  A  bankrupt,  wishing  to  avail  himself  of  his  certificate,  under  49  Geo.  3.  c  121. 
g.  8.  must  plead  it  12  East,  664,^^  SS,  Plea  puu  darreign  continuance,  that  de- 
fendant became  a  bankrupt,  cannot  be  rejected  by  the  court,  if  verified  by  affidavit ; 
but  the  plea  must  allege  that  he  hath  conformed,  or  it  is  bad.  2  Wils.  139.-—  56.  A 
plea  of  tiie  plaintiff's  bankruptcy  must  be  put  In  upon  oath.  2  Cox,  44.  —  57.  Th« 
assignees  of  a  bankrupt  succeed  to  all  his  rights  and  privileges  in  respect  of  the  pro- 
perty assigned;  theraore,  to  an  estoppel  between  him  (a  landlord)  and  his  tenant, 
who,  consequently,  cannot  plead  nil  habuU  in  tenemeniit,  to  covenant  brought  by  the 
assignees  for  rent.  7  T.  R.  537.  —  56.  Commissioners,  when  sued,  may  plead  the 
general  issue,  or  a  general  plea  in  justification.  Stat.  1  Jac.  l.  c.  15.  s.  16. — 
59k  Whereever,  by  an  act  of  parliament,  a  defendant  is  permitted  to  plead  generally, 
and  give  the  special  matter  of  his  defence  in  evidence;  this  privilege  is  reciprocal, 
and  the  plaintiff  may  also  give  all  special  matters  in  evidence  which  tend  to  answer 
die  plea,  and  support  his  d^and ;  tnus,  in  the  case  of  a  general  plea  of  bankruptcy. 
2  T.  R.  640.*- 60.  If  a  pleading  properiy  concludes  to  the  country,  the  only  mode 
of  replying  is  to  join  issuer  Therefore,  there  cannot  be  a  special  replication  to  a 
genend  plea  of  bankruptcy,  which,  under  the  statute,  concluaes  to  the  country ;  and 
though  there  was  such  replication  in  Dougl.  461.  yet  there  was  no  objection.    2  M. 

6  S.  549.-— 61.  A  replication  to  a  genend  {rfea  oif  bankruptcy,  stating  the  special 
matter,  is  bad  on  special  demurrer.  3  Camp.  499.  n.  2  M.  &  S.  549.  —  62.  Losses  by 
gaming  may  be  given  in  evidence  under  the  general  plea  of  bankruptcy.  Holt,  520. 
—  63.  The  same  particularity,  and  no  mor^  required  in  an  original  action  is  reouisite 
in  a  declaration  in  icire/aciat.  Therefore,  a  declaration  in  tchefsciat,  brought  oy  the 
assignees  of  a  bankrupt,  to  revive  a  judgment  obtained  by  him,  mav  state  generally, 
that  he  became  a  bankrupt  within  the  meaning  of  the  statutes,  ic, ;  and  that  hia 
goods,  &C.  were  assigned  to  them.  2  T.  R.  45.  —  64.  A  icire  facias  to  have  execu<*  ^ 
tion  of  the  future  efiects  of  a  trader  twice  a  bankrupt,  whose  estate,  under  the 
second  commission,  did  not  pay  I  St.  in  the  pound,  must  aver  that  fact ;  since  the 
provision  of  the  stat.  5  Geo.  2.  c.  30.  which  gives  the  right,  says,  '*  unless  the  estate 
shall  produce  15«.;*'  so  that  the  rule,  that  where  an  exception  n  introduced  in  the 
clause  giving  a  right,  it  must  be  negatived  by  the  party  asserting  the  right,  applies. 

7  T.  R.  27.  —  65,  An  action  lies  under  stat.  5  Geo.  2.  c.  30.  s.  9.  against  a  bankrupt 
whose  estate,  under  a  second  commission,  produces  less  than  15f.  in  the  pound,  and 
Botwithstaadinff  the  plaintiff  ma^  have  signed  his  certificate  under  the  second  com- 
mission. 5  T.' K.  287.  —  66*  A  judgment  recovered  by  an  assignee  displaced,  wa» 
**  for  damages  sustained  for  injuries  committed,  as  well  by  the  defendant  against  th* 
bankrupt  before  his  bankruptcy,  as  against  the  assignee  as  such  since."  It  was  pre- 
sumed, for  injuries  done  to  the  estate,    i  East,  61. 

(K)  Proceedings. 

1.  Books  of  the  bankrupt  noticed  or  referred  to  by  him  on  his  last  examination, 
form  part  of  the  prnceecungs  under  the  cofflmission,  to  be  delivered  with  costs  to 
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the  mwigittBi,  \if  any  penon,  who,  by  refusal  to  part  with  tbenoi  rebden  m  appK- 
cation  to  the  great  seal  necessary  fbr  the  obtainine  ot  them.  1  Rose,  595.  —  2.  Depo- 
titiona  upon  which  commbsioAers  hare  fouod^  a  report  upon  a  reference  to  them, 
•re  proceedhigs  la  the  bankruptcy,  and,  as  such,  to  be  left  in  the  custody  of  the 
aasignees.  2  Rose,  19.  —  9.  The  assioiees,  not  the  commissioners,  are  entitled  to 
the  custody  of  the  proceedings.  Cooke,  105.  JSYes.  £93. —  4.  Assignees  or  soli- 
citor ooder  the  commission,  not  permitted  to  say  that  they  are  in  any  person's  hands 
but  their  own.  1  Rose,  134.  —  5.  The  clerk  of  enrolments  is  not  entitled,  as  against 
the  sasigneeH,  to  a  lien  on  the  proceedings  for  the  expences  of  their  enrolment,  upon 
ni  order  obtained  by  the  bankrupt.  1  Rose,  275.  19  Yes.  101. -^6.  The  deposi- 
tions taken  before  the  commissioners  are  not  of  a  public  nature,  but  taken  to  ddend 
themselves;  therefore,  the  court  will  not  order  a  copy  of  them.  1  Ld.  Raym.  159. 
Cooke,  105.— '7.  Solicitor  not  bound  to  produce  proceedings  upon  a  tubptgna  duteg 
tecum.    The  course  is,  to  apply  for  an  enrolment,  and  then  take  a  copy.    4  Esp.  45. 

—  8.  The  proceedings  under  a  commission  of  bankruptcy,  superseded,  ordered  to  be 
produced  at  the  hearing  of  the  cause  in  the  court  of  chancery  in  Ireland,  with  a  view 
to  eyidence  from  the  bankrupt's  examination ;  but  not  of  course.  1 1  Ves.  557.  *— 
9.  Commission  of  bankruptcy  superseded,  and  an  action  brought,  the  lord  chancellor 
ordered  the  commission  and  proceedings  to  be  deiivered  by  the  solicitor  to  the  secre- 
tary, and  by  him  to  the  associate,  to  be  produced  on  the  trial,  with  liberty  to  inspect 
and  copy.    Such  an  order  properly,  refused  by  a  judge.     19  Ves.  162.     1  Rose,  276. 

—  lo.  Proceedings  under  a  commission  of  bankruptcy  in  the  secretary's  office,  not 
permitted  to  be  used  as  evidence  in  actions  by  stranrers,  unconnected  with  the  com- 
mission. 8  Ves.  514.  — 11.  Where  a  bill  was  brou^t  by  assignees  fbr  a  diseoverv  of 
the  bankrupt's  effects,  the  court  refiised  the  defendants  permission  to  look  into  their 
depositions  taken  before  the  commissioners,  in  order  to  make  thdr  answers  connstent. 
1  Atk.  288. —  12.  Proceedings  to  be  enrolled.    Stat  5  Geo.  2.  c.  3a  s.  41. 

(L)  Docutncnis, 

1 .  General  inspection  of  a  bankrupt's  books,  for  the  purpose  of  getting  rid  of  thfi 
certificate  by  proving  gambling  transactions,  refused.  6  Ves.  614,  —  2.  A  person  hav- 
ing a  deed  in  bis  possession,  that  in  effect  amounted  to  an  act  of  bankruptcy,  one  of 
the  parties  was  ordered  to  attend  the  commissioners  with  it,  without  prejudice  to  any 
objection  being  taken  before  them  as  to  disclosure  of  confidential  communications. 
1  Buck,  17.  —  3,  If  a  solicitor,  not  being  the  bankrupt's  solicitor,  has  in  his  custody* 
a  deed  of  assignment  executed  by  the  bankrupt,  he  must  produce  it,  if  required  so 
to  do  by  the  commissioners.  1  Buck,  110.  —  4.  Where  the  commissioners  refused  to 
proceed  in  the  bankrupt's  examination,  unless  he  produced  his  books,  &c.  which 
were  in  the  office  of  a  master  of  the  court  of  chancery  in  Ireland,  or  copies  of  them, 
an  order  was  made,  declaring  that  such  books  or  copies  must,  if  required,  be  produced 
at  the  expence  of  the  estate.  2  Rose,  164.  3  Ves.  &  Beam.  94.  >~  5.  A  bill  of  ei^ 
change  on  which  the  commission  was  sued  out,  ordered  to  be  left  with  the  assigneea, 
and  enrolled  of  record  with  the  commission  and  proceedings.     2  Rose,  188. 

(M)  Saiet, 

1.  Commissioners  not  to  decide,whether  an  estate  of  bankrupt  shall  be  sold  or  not;  there 
must  be  an  order  for  sale ;  any  creditor  has  a  right  to  insist  on  it.  1  Ves.  169. — 2.  Com- 
missioners of  bankrupt  may  order  the  bankrupt's  estate  to  be  sold  in  the  country,  without 
an^  order  of  the  court.  Cox,  225.  —  3.  The  advertisements  in  cases  of  sales  before  com- 
missioners should  not  be  general,but  should  name  the  hour;  and  after  the  time  is  expired, 
if  the  commissioners  are  not  gone,  they  ought  to  admit  a  better  bidder;  if  they  dp  not, 
the  court,  upon  petition,  will  open  the  bidding.  1  Atk.  202.  —  4.  Upon  bankruptcy,  the 
mode  of , selling  an  estate  is  leU  to  the  commissioners,  not  directed  by  the  court,  as  In 
a  sde  by'a  master.  1  Ves.  112.  —  5.  The  assignees  may  sell  the  bankrupt's  property 
by  private  contract.  3  Rose,  66,  —  6.  The  sales  are  liable  to  the  auction  duties.  1 
£sp.  699.  —  7.  In  bankruptcy,  application  to  open  biddings  after  deed  executed, 
and  the  purchaser  put  into  possession,  too  late.  1  Ball  &  Beattv,  209.  -^  9.  When  a 
sufficient  advance  is  ofiered,  and  the  application  is  recently  made,  biddings  in  bank- 
ruptcy may  be  opened.  1  Ball  &  Beatty,  210.  —  10.  Only  the  assignees  of  the  debtor 
making  the  pledge,  can  insist  upon  its  being  sold.  Cooke,  124. —  11.  Bonds,  bills  of 
exchange,  and  other  personal  securities,  pledged  or  depouted  with  a  creditor,  may  be 
directed  to  be  sold  before  the  commissioners  in  the  same  manner  as  an  estate.  Cooke, 
123. —  12.  A  creditor  having  a  mortgage  or  pledge,  apprehensive  that  security  is  not 
equal  to  liquidation  of  debt,  may  have  the  pledge  sold.  This  was  done  formerly  by 
petition.  See7Vin.  101.  9  Ves.  115.  11  Ves.  398.  403.  But  now  the  com mis- 
nioners  are  directed  by  a  Genend  Order  (Gen.  Order,  stii  Mar.  1794),  to  have  the 
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mortgage  told  before  them,  or  by  public  auction ;  and  thej  are  to  cause  due  ifotice  to 
be  given  in  the  London  Gazette,  and  in  such  other  of  the  public  papers  as  they  mmr 
think  fit,  when  and  where  the  mortgaged  premises  are  to  be  sold,  and  the  proceecfs 
of  the  sale  are  to  be  first  applied  to  j;be  payment  of  die  expences  of  the  sale,  and  then 
in  payment  of  the  mortgij^'s  principal,  interest,  and  costs ;  aud  in  case  of  a  defi- 
ciency, the  mortgagee  is  to  orove  for  the  residue  under  the  commission.  —  13.  Order 
in  bankruptcy  on  petition  for  sale  of  premises,  subject  to  an  equitable  mortgage;  the 
General  Order  (8th  Mar.  1794)  applying  onlvto  l»pd  mortgages.  16  Ves.  434. — 14.  The 
court  will  not,  sitting  in  bankruptcy,  on  benalf  of  the  sureties  of  a  bankrupt,  direct  a 
taleof  mortgaged  premises,  for  payment  of  a  debt  secured  by  recognizance,  or  tor  payment 
of  any  other  security,  except  a  mortgage.  1  fioU  &  B^tty,  197.  —  15.  Where  the 
grantor  of  an  annuity  secured  by  real  property,  becomes  a  bankrupt,  and  arrears  of 
the  annuity  become  due  after  the  bankruptcv,  the  real  security  will,  on  the  petition 
of  the  grantee,  be  ordered  to  be  sold,  and  the  produce  applied  in  satisfaction  of  so 
much  of  the  arrears  and  value  of  the  annuity  as  the  same  will  extend  to  satisfy,  and 
the  forantee  be  allowed  to  prove  the  residue  under  the  commission,  l  Mad.  426.  — 
16.  Bankrupt  before  his  bankruptcy,  on  a  loan  of  stock,  gave  a  bond  to  ro-transfer  the 
principal  within  three  years,  and  pay  the  amount  of  the  dividends  in  the  meantime, 
and  also  agreed  to  convey  a  real  estate  as  a  security.  No  re-transfer  was  made,  nor 
any  dividends  made.  Held,  that  on  his  bankruptcy,  the  security  should  be  sold,  the 
dividend  paid  out  of  the  produce,  and  that  stock  should  be  purchased ;  and  if  not 
sufficient  to  re-purchase  the  whole  principal  stock,  that  proof  should  be  made  under 
the  separate  estate  for  the  remainder ;  and  that  the  assignees  were  not  entitled  to 
liave  three  years  to  re-transfer  the  stock.  3  Mad.  159.  —  17.  In  the  sale  of  an  office, 
the  course  of  proceeding  is,  for  the  assignees  to  settle  the  price  with  a  purchaser,  and 
then  to  propose  him  to,  and  get  the  approval  of,  the  person  haviag  the  power  of  ad- 
mission, whereupon  the  bankrupt  must  surrender  the  office,  which  the  chancellor  will 
compel  him  to  do  at  the  peril  of  imprisonment.    1  Atk,  210.    Cooke,  283. 

(N)  Void  Transactumt. 

1.  Until  an  act  of  bankruptcy,  the  ^'ui  ditptmendi  over  goods  remains  with  the 
trader,  unless  he  exercise  it  by  wa^  of  a  voluntary  and  fraudulent  preference 
of  a  particular  creditor,  in  contemplation  of  bankruptcy.  5  East,  175.  —  2.  A  trans- 
fer on  the  eve  of  a  bankruptcy,  is  only  fraudulent  when  it  is  a  voluntary  act  moving 
from^the  debtor.  Holt,  503. — 5.  The  preference  of  a  particular  creditor  by  a  trader  in 
bad  circumstances  is  valid,  if  the  trader  did  not  contemplate  bankruptcy  at  the  time, 
though  the  creditor  did  not  threaten  arrest  in  case  of  refusal.  6  T.  R.  152.  —  4.  Legal 
preference  is,  where  the  property  is  duly  and  regularly  transferred,  and  the  transfer 
complete  before  an  act  or  bankruptcy ;  as  where  payment  is  made  by  a  trader  in  the 
ordinary  course  of  dealing,  or  enforced  by  legal  process,  though  but  the  evening  of  the 
bankruptcy.  Cowp.  117.  Lofil.  472.  —  5.  Where  a  trader,  under  a  threat  or  appre- 
hension ,  of  legal  process, .  or  from  the  pressure  and  importunity  of  his  creditor, 
delivers  property  to  him,  or  g^ves  him  a  power  to  receive  it;  the  transaction  \i 
valid,  even  though  the  trader  knew  himself  to  be  insolvent.  1  T.  R.  155,  156. 
s  Bos.  &  Pull.  182.  3  Ves.  85.  1  Ves.  jun.  280.  5  T.  R.  235.  6  T.  R.  152.  2  Camp. 
166.  11  East,  256.  — 6.  A  preference  shewn  to  a  particular  creditor  by  a  trader  con- 
templating bankruptcy,  if  given  under  an  apprehension,  however  groundless,  of  legal 
process,  or  on  a  demand  tor  payment,  is  in  the  ordinary  course  of  trade,  and  therefore 
valid*  1  T.  R.  155.  1JI6,  n.  —  7.  The  circumstance  of  a  bond  debt  not  being  due, 
in  satisfaction  of  which  goods  have  been  given,  is  not  decisive  of  fraudulent  pre- 
ference. 2  B.  &  B.  582.  —  8.  A  payment  made  previously  to  an  act  of  bankruptcy  to 
an  obligee,  who  presses  for  payment,  before  the  oond  is  forfeited,  is  good.  4  Esp.  60. 
-*-  9.  A.  discounts  a  bill  for  B.,  and  before  it  comes  due,  has  reason  to  suspect  that  the 
acceptance  is  forged.  He  takes  two  constables  to  an  inn  were  B.  is.  Whilst  they 
are  in  attendance  below,  he  asks  B.  whether  he  is  aware  there  is  any  irregularity  in 
the  bill.  B.  savs,  **  I  am ;  but  the  whole  shall  be  paid."  A.  insists  upon  payment 
before  B.  left  tne  room :  on  which  B.  proposes  to  assign  him  hops,  &C  lying  in  a 
rented  warehouse.  There  was  evidence,  that  afbeT  the  arrangement  was  acceded  to, 
and  before  the  bill  of  sale  was  executed,  B.  must  have  been  aware  that  the  constables 
were  in  attendance,  as  messages  were  sent  up  from  them  to  know  if  they  were  wanted. 
The  bill  of  sale  was  held  good  against  a  subsequent  bankruptcy.  Mann.  Index.  — 
10.  A  trader,  in  contemplation  of  bankruptcy,  sends  his  clerk  to  make  a  payment  to  a 
creditor ;  but  before  the  clerk  reaches  the  creditor's  house,  the  creditor  makes  a  per- 
sonal demand  of  the  debt  Held,  that  notwithstanding  the  intention  to  give  a  prefer- 
ence, the  intermediate  demand  made  the  payment  by  we  clerk  valid,    l  Campb.  415. 
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^11.  If  A.,  a  shop-keeper,  procure  B.  to  discount  accommodation  bills  drawn  by  him 
and  accepted  by  third  persons,'  and  B.  afterwards  require  A.  to  give  him  a  collateral 
•ecority  for  the  payment  of  the  bills ;  upon  which  A.  secretly  deposits  with  him  a 
quantity  of  goods  from  his  shop,  to  be  sold  for  B.'s  benefit,  if  the  bills  should  not  be 
paid ;  and  soon  after  A  becomes  bankrupt,  and  the  bills  are  dishonoured.    The  de- 
positing of  the  goods  in  this  manner,  as  a  security,  cannot  be  invalidated  as  a  voluntary 
preference  in  contemplation  of  bankruptcy.    11  East,  166. —  12.  Defendant  having 
discounted  bills  for  B.,  required  acollatersd  security,  upon  which  B.,  at  different  times, 
brought  goods  to  defendant  in  the  evening,  to  be  sold  to  cover  the  bills,  if  dishonoured. 
B.  shortly  became  bankrupt.    Held,  that  the  depositing  of  these  goods  at  the  urgency 
of  the  defendant,  was  not  a  voluntary  preference,  though  there  was  no  immediate 
right  of  action.    sCampb.  166.-^  15.  Holder  of  note  gave  it  up  on  receiving  an 
order  to  pay  out  of  purchase-money.    It  was  not  accepted,  but  purchaser  verbally 
agreed  to  give  notice  to  attend  when  the  deeds  and  money  were  ready.    He  did  at- 
tend accordingly;  but  before  the  business  was  over,  drawer  was  arrested,  and  soon 
after  a  bankrupt;  holder  had  a  lien ;  the  order  not  being  given  in  contemplation  of 
bankruptcv,  though  he  knew  drawer  to  be  insolvent  at  tne  time.    1  Ves.  280. — 
14.  Security  made  by  a  debtor  insolvent,  his  effects  under  execution,  and  not  two 
months  before  bankruptcy,  upon  a  previous  application  of  a  creditor  ignorant  of  those 
circumstances :  the  lord  chancellor  thought  it  valid,  but  permitted  the  assignees  to 
bring  an  action.    5  Ves.  85.  — 15.  J.  R.  before  her  bankruptcy,  being  pressed  to  di»- 
chaiige  a  debt,  and  giving  to  her  creditor  a  draft  on  the  executor  of  a  debtor  of  her's, 
which  draft  the  executor  promised  to  discharge,  on  receiving  assets,  is*  a  good  equitable 
as&ignment  of  the  debt,  and  available  against  the  assignees  of  J.  R.     l  Mad.  5J.— r 
16.  Property  delivered  by  a  trader  to  a  creditor,  in  contemplation  of  bankruptcy,  and 
in  order  to  give  such  creditor  an  undue  preference,  is  fraudulent  and  void.    4  Burr. 
2174.     4  Burr.  2235.    1  Blk.  660. —  17.  Preference  in  contemplation  of  bankruptcy, 
however  moral  the  act,  void.    18  Ves.  342.  — 18.  Delivery  of  effects  in  contemplation 
of  bankruptcy  to  a  creditor,  though  standing  perfectly  bona  fide,  is  bad,  if  voluntary 
and  without  pressure.    3  Ves.  85.-— 19.  An  assignment  of  part  of  a  trader's  effects  in 
contemplation  of  bankruptcy,  is  fraudulent.    3  mis.  57. —  20.  A  pretended  sale,though 
of  part  only  of  a  trader's  goods,  to  a  particular  creditor ;  or  any  other  contrivance  not 
in  the  course  of  trade,  but  calculated  merely  to  &ive  a  fraudulent  preference,  and  to  de- 
feat the  equality  of  the  bankrupt  laws,  is  void;  though  the  delivery  of  the  goods  to 
such  creditor,  and  his  assent  to  the  transaction,  be  complete,  before  any  act  of  bank- 
ruptcy committed.    But  such  pretended  sale  is  not  in  itself  an  act  of  bankruptcy ;  nor 
is  any  other  fraudulent  transaction  vrithout  deed.  Cowp.  629. —  21.  A  transaction  void 
as  against  creditors,  but  valid  agidnst  debtor  himself,  is  not  available  by  the  assignees 
under  the  subsequent  bankruptcy  of  the  debtor,  not  contemplated  at  the  time.  5  Taunt. 
109.  663.  —  22.  Lml  title  m  contemplation  of  bankniptcy  protected  by  the  previous 
eqiutable  title.    13  Ves.  122.  —  23.  Semble,  that  if  a  trader,  bv  delivering  over  pro- 
perty, in  order  to  evade  a  threat  of  process,-  gains  pothing,  tne  preference  must  be 
presumed  voluntary.    7  East,  544.  —  24.  Whether  a  trader,  who  on  the  verge  of  in- 
solvency, delivers  goods  to  a  creditor,  does  it  in  contemplation  of  bankruptcy,  is  a 
question  of  fact  for  the  jury,  though  he  afterwards  became  a  bankrupt.    5  launt  539. 
1  Mars.  196. —  25.  A  fraudulent  purchase  of  goods  from  a  person  in  Insolvent  circum- 
stances, by  a  creditor,  with  knowledge  thereof,  to  save  himself  and  cheat  the  other  cre- 
ditors, of  whom  the  insolvent  bought  such  goods  upon  credit,  is  void.    4  Burr.  2477. 
—  26.  A  trader,  in  contemplation  of  absconding,  incloses  certain  bills  to  A,  tf  particu- 
lar creditor,  in  discharge  or  his  debt,  saying,  he  nas  the  honour  to  shew  him  that  pre- 
ference which  he  conceives  b  his  due:  this  is  done  without  the  privity  of  A,  and  fol- 
lowed by  an  act  of  bankruptcy  before  the  notes  could  possibly  be  delivered.    The 
essential  motive  being  to  give  a  preference,  and  the  act  itself  complete,  the  transaction 
is  void.    Cowp.  117.-^27.  A  trader  in  insolvent  drcymstances^  and  under  arrest  in 
execution  at  the  suit  of  a  creditor,  assigns  all  his  goods  and  effects  to  him  in  pay- 
ment of  hu  debt,  with  a  trust  for  payment  of  the  surplus  to  himself.    Held,  this  is  m 

notwith- 
Where  a 
informed  him  of 
it ;  and  the  creditor  thereupon  said,  that  he  must  be  paid  his  debt,  which  was  done 
and  the  trader  immediately  afterwards  became  bankrupt.  Held  a  fraudulent  prefer- 
ence. 2  B.  &  P.  283.  —  89.  The  acceptor  of  a  bill  informed  the  holder,  befdre  it  be- 
came due,  that  he  was  insolvent;  the  holder  promised,  if  the  bill  was  regularly  paid 
he  would  guarantee  a  composition  to  the  creditors :  the  bill  was  paid,  the  acceptor 
became  baokrupt.    Held  a  iiraudulent  preference.    3  £sp.  215.  —  3o.  If  the  consignee 
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of  goods  Upon  credit,  lufpectiiig  his  solvency,  refuse  them,  and  eonsigoor  upoa  notifi* 
cation  consents  to  receive  them  back  (which  consent  will  be  presumed)  they  will  not  pass. 
1  Str.  165. — 91.  The  rule,  that  a  trader  on  becoming  insolvent  may  rescind  a  contract  ia 
favour  of  a  particular  creditor,  is  limited  to  cases  where  the  contract  is  not  complete; 
therefore  he  cannot  rescind  a  contract  of  sale  where  goods  have  been  delivered,  and  a 
bill  has  been  accepted  by  him  for  the  amount  6  T.  R.  80.  —  02.  A.  purchases  goods  of 
B.  on  October  the  8th,  for  the  pumose  of  exportation,  but  finding  that  he  must  stop 

Sayment,  wad  that  he  cannot  apply  tne  goods  to  the  purpose  for  which  they  were  bought, 
e  returns  them  to  B.  on  October  16th:  on  17th  he  stops  payment,  but  expecting  re- 
mittances from  abroad  more  than  sufficient  to  pav  his  debts,  has  no  doubt  but  his  credi- 
tors will  ^ve  him  time;  they,  however,  refusing,  he  is  made  bankrupt  on  November  Sd. 
In  an  action  by  the  assignees  against  B.  for  the  value  of  the  goods;  held,  that  the  jury 
were  warranted  in  finding  that  the  deliverv  of  the  goods  to  B.  was  not  made  in  contem- 
plation of  bankruptcy.  1  Mars.  196.  5  Taunt.  539.—  33.  Goods  ordered  and  actually 
received  were  soon  ulerwards  sent  back,  to  give  a  preference,  in  contemplation  of  buik- 
ruptcy.  The  assignees  are  entitled  to  them..  3  £ast,l  ]  7. —  34,  If  A.  dehver  goods  to  B. 
upon  a  contract  of  sale,  the  property  is  changed  by  the  delivery,  though  the  goods  were 
obtained  by  B.  with  intent  to  defraud  A.;  weretore  the  latter  cannot  take  them  back 
after  an  act  of  bankruptcy*  4£8p.  17 1 .—  35.  A^  an  insolvent  trader,  receives  a  remit* 
tance  from  B.,  a  creditor  abroad,  which  he  delivers  to  B.'s  agent,  C. :  his  other  cr&i 
ditors  afterwards  meet,  and  consent  that  the  bills  remitted  shall  be  delivered  to  C.  to 
hold  for  the  parties  ultimately  entitled.  This  is  a  valid  delivery  to  B.,  and  the  traot^ 
acdon  b  not  affected  by  the  subsequent  bankruptcy  of  A.  1  Camp.  89.  —  3$,  Where 
a  trader,  before  his  bankruptcy,  de|>osited  a  lease  as  a  security  for  money,  without  mak- 
ing any  mortgage  or  asugnment  of  it,  the  legal  estate  vested  in  the  aasiffnees  under  the 
commission.  5  £«>.  105. — 37.  If,  before  an  act  of  bankruptcy,  a  trader  place  goods 
in  the  hands  of  a  factor  for  sale,  the  latter  may  sell  afler  the  bankruptcy,  and  mav  re- 
tain the  proceeds  to  answer  his  own  debt.  4£8p.233.— 38.  A.  ships  goods  for 
Hambuigh,  and  makes  out  the  bills  of  lading  in  the  name  of  S.  &  M.  who  have  no  in- 
terest in  the  proper^,  and  deposits  these  bills  of  lading  with  B.  as  a  collateral  security 
for  his  acceptance  of  A.'s  drafts.  B.  pays  his  acceptances,  and  A.  becomes  bankrupt : 
B.  has  a  legal  ckum  to  the  proceeds  of  the  cargo.  1  Camp.  554.'^  39.  A  trader  pives  a 
power  of  attorney,  for  the  purpose  of  enabling  a  creditor  to  receive  money  for  his  own 
reimbursement  Money  received  under  this  power,  afler  an  act  of  bankruptcy,  cannol 
be  retained  against  the  assignees.  5  £sp.  158.  Quare.  —  4o.  Unless  an  execution  is 
actually  executed,  not  mmly  delivered  to  the  sheriff,  the  bankrupt's  goods  pass. 
vLev.  69.191.  xLev.  173.-41.  Bankruptcy  after  seizure,will  not  invalidate  the  execu- 
tion. Ld.  Ravm*  7S4^—-  43.  Lands  cannot  be  assigned  if  a  statute  be  extended  upon 
them  though  tne  Kbermte  was  not  sued  before  the  bankruptcy.  Cooke,  3 73.*— 43.  When 
a  tenant  in  tail  makes  a  mortgage  £ar  years,  and  afUrwards  becomes  bankrupt,  and  dies, 
without  suffering  a  recovery,  the  assignees  shall  hold  free  of  the  mor^pige.  1  Wils.  S76» 
.—44.  Where  iCmade  a  mortgage^  and  afterwards  a  commission  was  Uiken  out  against 
him,  and  the  commissioners  made  aia  assignment  of  his  estate ;  and  then  B.  lent  2,000^. 
to  the  bankrupt  upon  a  second  mortgage^  without  notice  of  the  baidKruptcy,  and  after- 
wards B.  get  m  the  first  mortgage;  this  mortgage  was  held  not  to  protect  the  other. 
3  Vem.  IS7 ;  but  judgment  reversed.  Journals  Dom.  I^oc.  14  vol.  601.—  46.  By 
Stat.  1  Jac.  1.  c  15.  s.  5.  if  trader  transfer  manors,  lands,  tenements,  hereditar 
ments,  ofibces,  feei^  annuities,  leases,  goods  chattels,  or  his  debts,  into  other  men's 
namei^  except  the  same  should  be  purchased,  conveyed,  or  transferred  for  or 
upon  die  marriage  of  any  of  his  children,  both  the  parties  married  being  of  the 
years  of  consent  or  some  valuable  consideration,  the  commissioners  may  assign 
them.  —  46.  The  expressing  that  the  consideration  is  for  other  valuable  consido*- 
ations,  bendes  that  expressed,  merely  allows  of  proof  to  that  efiect.  1  Atk.  93.  — - 
47.  Voluntary  conveyance  by  a  solvent  trader  is  unavailable,  j  Atk.  93.  •  1  Bro.  160. 
8  Ves.  200.  •—  48.  A  voluntary  conv^ance  by  one  not  in  trade,  with  the  view  of  pro- 
tection against  possible  bankruptcy  in  a  trade  in  which  he  is  about  to  engage,  seema 
unavailaSe.  1  Mont.  465.—- 49.  Half  of  a  lease,  bequeathed  %o  bankrupt's  child 
under  agreement  upon  loan  by  bankrupt  of  half  the  fine  of  its  renewal,  either  so  to 
bequeath  or  repaj  the  money,  is  distnbutable. '  1  Bro.  160.  7  Ves.  88.  —  50.  It 
seems  that  the  wife  of  a  trader  is  withiu  the  statute.  1  Mont.  466.  -—51.  Voluntary 
conveyance  of  trader's  property,  for  the  use  of  himself  and  his  wife,  is  distributable. 
Styles,  268»  —  52.  Settlement  upon  marriage  by  husband,  neither  indebted,  in  trade, 
or  intending  it,  upon  himself  until  his  death  or  bankruptcy,  then  for  payment  of 
annuity  to  bis  wife,  is  unavailable.  Nor  is  a  covenant  by  toe  wife's  father  to  do  aome 
act,  any  consideration  within  the  statute.  19  Ves.  90.—  $5,  Purchase  by  a  man  in  the 
joim^names  of  himself  and  his  wife,  if  he  was  a  trader  at  the  time^  and  he  afterwards 
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btoomet  bankrupty  it  Toid  i^int  the  creditor%  within  the  statute  1  Jac.  1.  e.  15.  «.  5. 
So,  if  the  purchase  was  made  with  the  wife's  money,  if  previously  received  and  dia> 
posai>le  bj  him  as  his  own ;  not  bound  by  any  agreement  with  a  trustee ;  and  the 
receipt  not  connected  with  the  purchase.    8  Ves.  195.    9  Ves.  19.     li  Ves.377. — 
54.  A  tenant  for  life,  with  remainder  to  his  children,  redeems  the  land-tax  ou  the 
estate  with  his  own  money,  introducing  into  the  contract  for  redemption  his  own 
■ame,  and  that  of  another,  as  trustees  for  his  children ;  and  afterwards  becomes  bank- 
rupt.    On  bill  by  his  assignees  against  a  purchaser  of  his  life  estate,  and  of  the  land- 
tax  so  redeemed,  a  specific  performance  decreed,  as  bdng  within  the  statute  1  Jac.  i. 
c.  1 5.  s.  5.    5  Mer.  709.  —  5S.  Where  a  conveyance  was  made  by  an  administrator, 
wtio  afterwards  became  a  bankrupt,  to  his  childien,  the  grandchildren  of  the  intestate^ 
Ibr  the  payment  of  I9500/L  each,  given  to  them  by  him ;  hAd  fraudulent  i^nst  creditors, 
unless  it  could  be  proved  that  he  had  assets  in  his  hands  of  intestate,  at  time  of  con- 
TCjance.     1  Mad.  76.  —  BS,  If  a  settlement  is  made  before  marriai^  though  without 
a  portion,  it  will  be  «>od  against  the  assi^ees ;  for  marriage  itself  is  a  consideration, 
aiKi  it  is  equally  good  if  made  after  marriage,  provided  it  be  upon  payment  of  money 
aa  a  portion,  or  a  new  additional  sum  of  money,  or  even  an  agreement  to  pay  money, 
if  the  money  be  afterwards  paid,  pursuant  to  the  i^eement.    Cooke,  ^2^9.  —  57.  A 
covenant  to  indemnify  the  husband  against  the  wife's  debts,  is  a  sufficient  valuable 
ooDsidenitioa  within  tne  statute  of  James,  even  though  the  husband  lives  apart  from 
his  wife,  and  a  separate  maintenance  is  provided  for  her.   S  M^r.  S69.  —  58.  A  fttber, 
at  the  request  of  his  son,  executes  a  mor^pige  to  secure  a  debt  due  from  the  son  to 
the  mortgagee.    Held,  that  the  mortgage  is  not  a  voluntary  conveyance  without  con- 
aderation,  within  1  Jac  1.  c  15.  s.  5.    1  Buck,  165. —  59.  Money  is  not  within  stat. 
1  Jac  1.  c  15.  s.  5.    7  Ves.  88.    1  Rose,  810.    S  M.  &  S.  56.  accord.;    Amb.  59e^ 
contra. «-  tfa  If  a  person  make  a  voluntary  conveyance,  upon  consideration  of  natural 
affection,  and  he  is  not  at  the  time  indebted  to  any  one,  itor  in  treaty  for  the  sale  of 
the  lands,  such  conveyance  has  no  badge  of  fraud.    Secus,  if  then  indd)ted,  or  theo 
in  treaty.    Style,  446.  —  61.  A  voluntary  fair  conveyance  by  one  not  in  trade,  nor 
indebted,  is  not  avoided  by  subsequent  bankruptcy.    Cro.  Car.  548.    8  P.  Wms.  898. 
1  Atk.  93.    8  Ves.  195.  —  68.  Uedce,  where  a  man  not  a  trader,  and  not  indebted, 
porehased  lands,  and  settled  them  to  himself,  and  to  hb  wife  and  son,  and  two  years 
aftcrwaids  entered  into  trad^  and  became  bankrupt;  the  settlement  was  held  good 
against  creditors.    Cro.  Car.  548.    3  P.  Wms.  898.  —  65.  Equitable  settlement  by 
tndtr,  after  marriage,  upon  his  wife,  of  her  property,  in  possession  of  her  trustees, 
and  never  in  his  own  or  nis  order,  is  valid.    1  Mont.  467.  —  64.  A  deed  made  by  a 
trader  two  months  before  an  act  of  bankruptcy  was  committed,  for  securing  the 
fortunes  of  children  out  of  trust  monies  in  hu  hands,  was  declared  good  against 
crecfitors.    10  Mad.  490. — SB.  An  insolvent  trader,  havings  as  administrator  to  his 
wife's  fiidier,  received  a  legacy  to  his  own  children,  may  settle  it  upon  them,  if  at  the 
time  he  have  goods  of  testator  in  his  possession.    1  Mad.  76.  —  66.  By  5  Geo.  8.  c  30. 
s.  11.  eveiy  bond,  bill,  note,  contract,  agreement,  or  other  security  whatsoever,  made 
or  given  by  any  bankrupt,  or  by  any  other  person,  unto  or  to  the  use  of  or  in  trust  for 
any  creditor  or  crediton,  or  for  the  security  of  the  payment  of  any  debt  or  sum  of 
money  due  from  such  bankrupt  at  the  time  of  his  Decomins  bankrupt,  or  any  part 
thereof,  between  the  time  of  his  becoming  bankrupt  and  such  bankrupt's  .disbhaiv^ 
as  a  conflderation,  or  to  the  intent  to  persuade  him,  her  or  them,  to  consent  to  or  sign 
any  allowance  or  certificate,  is  void :  and  the  monies  thereby  secured,  or  agreed  to  be 
paid, are  not  recoverable;  and  the  party  to  such  contract  may  plead  the  general  issu^ 
and  give  the  special  matter  in  evidence.— 67.  An  agreement  to  pay  a  sum  of  mon^ 
to  the  assignees  of  a  bankrupt  when  his  certificate  shiul  be  allowea,  whereby  a  creditor 
is  induced  to  sign  (although  the  money  to  be  paid  is  for  the  benefit  of  all  the  creditors) 
is  void  by  5  Geo.  8.  c  30.  s.  11.    Dougl.  659,  n.— 68.  And  an  action  lies  to  recover 
back  mon^  paid  to  a  creditor  to  induce  him  to  sign  the  certificate.    Dougl.  696. 
8  T.  R.  766.     1  P.  Wms.  680.     See  6  T.  R.  146.    4  East,  378.    15  Ves.  58.-* 
69.  A  bond  given  to  a  creditor  to  induce  him  not  to  petition  against  the  allowance 
'  of  a  baukrupt's  certificate,  is  void.    1  H.  B.  647.    Contradicdo^  1  P.  Wms.  680, 
And  see  3  Taunt.  478. — 70.  An  assignment  in  consideration  of^not  prosecuting  a 
docket  struck,  is  not  valid.    8  Mad.  40.  —  71.  An  agreement  by  a  third  person  with 
the  assignees  of  a  bankrupt,  to  pay  them  the  full  amount  of  certain  sums,  with  the 
reeeipt  of,  and  not  accounting  for  which,  the  bankrupt  was  charged,  in  consideration 
that  the  bankrupt  should  not  be  eiamined  by  the  commissioners  toucliing  those  sums, 
is  void;  because,  1.  The  assignees  have  not  power  over  what  they  have  undertaken 
for,  and  so  there  is  no  consideration;  8.  The  agreement  contravenes  the  policy  of  the 
bankrupt  law.    Qutfr^,  whether  a  consent  by  the  crediton  would  have  altered  the 
?  mmbU,  aot.    3  T.  R.  17.  -«  78,  A  contract  to  make  a  debt  not  eaforceable 
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"  till  death  or  bankruptcy,*'  Is  not  ^o<L  l  Sch.  A  Lef.  46.  —  75.  Gaaranteeing  to  a 
creditor  a  certain  dividend,  if  be  will  sue  out  ^  commission  of  bankruptcy,  is  legal,  ia 
tbe  absence  of  fraud  and  concert  5  Taunt.  117. — 74.  The  sole  object  of  the  bank* 
rupt  law,  is  to  have  an  equal  distribution  of  the  bankrupt's  effects  amongst  his  creditors; 
any  contract,  therefore,  not  tending  to  defeat  this  object^  does  not  contravene  the 
policy  of  those  laws ;  hence,  a  covenant  by  a  third  person,  to  pay  all  the  creditors  of 
a  bankrupt  their  full  demands  if  they  would  not  proceed  with  tne  commission,  is  valid. 
6  T.  R.  154.  —  75.  Bond  for  a  debt  discharged  by  certificate,  in  consideration  of  a 
loan,  or  becoming  security,  is  valid.  1  Atk.  856.  —  76.  A  trader  having  purchased 
gOods  on  credit,  and  fraudulently  reaold  them  for  ready  m^ney,  under  their  value ;  an 
action  for  goods  sold  and  delivered,  cannot  be  maintained  by  his  assignees  against  the 
purchaser,  to  recover  the  difference  between  the  sums  paid  and  the  value  of  tne  goods. 
4  Camp.  355.-^77.  If  a  trader  sell  goods  far  below  their  value,  neither  he  nor  his 
assignees  can  recover  the  difierenee.^  l  Stark.  S4l.  —  78.  If  an  uncertificated  bank- 
rupt sell  to  A.  a  vessel,  of  which  he  is  the  ostensible  owner,  A.  has  a  good  title  against 
all  persons  but  the  assignees.  Peake,  149. — 79.  Lease  determinable  upon  Dai^- 
ruptcy,  is  good.  15  Ves.  268. — 80.  A  person  who  is  merely  the  instrument  or  channd  ' 
by  which  an  unauthorized  payment  is  made  by  or  to  the  bankrupt,  is  not  amenable. 
4  Taunt.  198.  —  81.  A.  draws  on  C.  in  favour  of  B.;  C.  accepts,  in  expectation  of 
goods  of  A.y  which  do  not  come  to  his  hands  till  after  A.  has  committed  an  act  of 
bankruptcy.  This  is  not  such  a  recdring  by  B.,  of  the  proceeds  of  the  eoods,  as  will 
subject^im  to  an  action  for  money  had  and  received,  at  the  suit  of  A.'s  assignees. 
1  Stark.  481.  — 88.  A  sheriff  without  notice  of  the  bankruptcy,  paying  over  the  pro- 
ceeds of  an  execution,  is  protected.  And  in  all  cases,  when  acting  fairly,  will  be 
favoured  bv  the  court.  1  Blk.  805.  8  T.  R.  181. —  S3.  The  riding  clerk  of  a  creditor 
having  sold  goods  delivered  to  him  by  the  bankrupt  for,  and  having  sold  and  accounted 
to,  his  master,  is  liable  to  the  assienbes.  Sayer's  Rep.  40.  —  84.  Assignees  cannot 
consider  the  same  transaction  as  partly  valid,  partly  voicL    8  Str.  859. 

(0)  Wife  and  Mdren. 

1.  With  respect  to  the  assignees  interest  in  the  wife's  propert)^,  it  is  the  same  with 
the  husbsmd's.  Whatever,  therefore,  or  to  whatever  extent  he  might  have  assigned  or 
released  it,  they  may  claim.  Vide  infra.  —  8.  If,  however,  the  assistance  of  a  court 
of  equi^  Is  necessary  to  enable  them  to  possess  themselves,  it  will  only  be  extended 
upon  the  condition  of  their  making  a  competent  settlement  upon  the  wife,  unless 
au-eady  provided  for.  Davies,  281.  8  Vem.  662.  1  P.  Wms.  382. 458.  1  Atk.  190. 
192.  280.  2  AtL  417.  Cited  1  P.  Wms.  459.  4  Bro.  139.  Cited  1  P.  Wms.  458. 
1  Bro.  44.  2  Ves.  inn.  607.  680.  3  Ves.  166.421.617.  5  Ves.  517.  —  3.  It  has  been 
conadered  doubtful,  whether  a  court  of  equity  will  interfere  to  assist  a  wife,  If  the 
husband  or  his  assignees  can  get  possession  of  the  wife's  proper^  without  the  aid  of 
the  court.  But  the  court  of  chancery  has  repeatedly  granted  mjuncdons,  to  stay 
proceedings  in  the  ecclesiastical  court  for  the  recovery  of  a  legacy  to  the  wife,  until  a 
proper  settlement  has  been  made.  Bunb.  80.  Prec.  in  Ch.  548.  1  Stra.  238.  503. 
8  P.  Wms.  638.  3  P.  Wms.  10.  2  Atk.  419.  Whitm.  —  4.  Whence,  if  the  bank- 
rupt would  be  considered  as^a  trustee  for  his  wife,  so  will  his  assignees.  8  Atk.  557. 
8  P.  Wms.  316. — 5.  The  fortune  of  the  wife  may  be  settled  upon  the  husband  until 
his  bankruptcy,  and  then  to  her  separate  use,  or  to  the  use  of  the  children  of  the 
marriage;  and  if  any  part  of. her  fortune  has  been  lent  to  her  husband,  the  debt  may 
be  proved  under  a  commission  against  him.  8  Stra.  947.  Co.  Bt.  Laws,  215.  2  Bro.  490. 
8  Ves.  553,  14  Ves.  598.  —  6.  By  articles  before  marriage,  4000/.  was  settled  to  the 
use  of  tbe  bankrupt  for  life,  but  if  he  failed,  the  trustees  were  not  to  pay  the  produce 
to  him,  but  apply  it  to  the  separate  maintenance  of  the  wife  and  children.  The 
settlement  was  held  good  against  the  assignees,  it  not  being  a  provision  out  of  the 
bankrupt's  estate,  but  the  settlement  of  her  own  fortune.  2  Stra.  946.  —  7.  Though 
a  bond  by  a  husband  to  pay  a  sum,  in  the  event  of  his  bankruptcy  or  insolvency,  to 
trustees,  for  the  purpose  of  settlement,  cannot  stand  against  the  creditors,  the  pro- 
perty of  the  wife  may  be  limited  to  the  husband,  until  he  becomes  bankrupt,  &c.,  and 
nrom  that  event,  for  his  wife  and  children;  and  where,  in  articles  for  such  a  settlement, 
the  husband  covenanted  to  give  a  bond  for  5,000/.  upon  the  same  trusts,  and  had  re- 
ceived all  her  fortune  without  making  any  settlement,  proof  was  admitted  under  his 
bankruptcy,  not  only  for  the  amount  of  her  property  agreed  to  be  settl^ed,  but  the 
5,000/.,  or  so  much  as  the  value  of  the  property  of  the  wife  would  extend  to  beyond 
the  sum  agreed  to  be  settled.  8  Ves.  353.  —  8.  Assignees  under  a  commission  of 
bankruptcy,  are  in  the  place  of  the  bankrupt  with  reference  to  the  equitable  interest 
of  his  wife.  11  Ves.  17.  —  9.  Assignees  of  a  bankrupt  are  entitled  to  the  equitable 
interest  for  the  life  of  hit  wife,  as  well  as  a  capital  turn,  subject  to  tha  equity  requiring 
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ymufufqt  b«r  out  of  it.    U  Ves.  si.  —  lo.  Asmiees  of  a  baDkrupt  claiming  pro- 
perty in  i^ht  of  his  wife,  must  make  provision  for  her.    5  Ves.  517.  —  1 1.  Assignees 
o£a  bankrupt,  defendants  in  respect  of  an  interest  in  his  wife,  cannot  take  it  without 
makiiy  a  provision  for  her.    3  Ves.  421.  —  12.  Assignees  of  a  bankrupt  must  make  a 
pfovisioa  for  his  wife  out  of  all  her  property,  which  can  be  obtained  m  equity  only; 
and  a  settlcmeot  before  marriage,  of  part  of  her  propertpr,  to  her  separate  use,  does 
not  bar  her.    ^  Ves.  607.  *- 13.  Assignees  bf  bankrupt  takmg  his  wife's  fortune  out  of 
tiie  courts  must  make  a  provision  for  her.    They  consented  to  give  her  half.    3  Ves. 
167*  -—14^  £quitv  of  a  bankrupt's  wife  against  the  assignees  of  ner  husband,  or  their 
voDde^  for  a  settfeiDant  of  her  choses  in  action.    3  Mer.  574.  —  15.  A  feme  covert 
entitled  to  4  contingent  legacy;  the  husband  becomes  bankrupt;  the  court  will  not 
order  payrneot  before  the  assignees  and  the  bankrupt  have  each  laid  proposals  for  a 
Mttlenient  before  the  master.    Dick,  647.  —  1 6.  Devise  to  the  use  of  A.  and  her  issue 
in  ftrict  settlement,  subject  to  a  trust  for  debts  and  legacies,  and  to  pay  annuities  out  of 
rants  and  profits,  with  power  to  sell.    Upon  the  bill  of  creditors  and  l^tees,  one 
of  tfae  annuitants  being  living,  the  assignees  of  A.'s  husband,  a  bankrupt,  being  defend- 
aata,  were  decreed  to  make  proposals  for  a  provision  for  the  wife.    2  Ves.  680.  -^ 
17.  And  wbete  the  wife  of  a  bankrupt  is  entitled  to  trust  property,  the  assignees  of 
her  bosbaad  are  bound  by  the  same  equity,  and  cannot  obtain  the  property  in  a  court 
of  equity  without  making  a  proton  for  the  wife.  — 18.  If  the  assignees  claim  during 
the  wife's  Ufo,  provision  will  be  ordered  for  the  children.    2  Atk.  417.    2  Atk.  695. 
I  S.  Wins*  459.  -^  19.  But  not,  it  seems,  if  after  her  death.  3  Atk.  695.    Amb.  509.  — 
SO.  If  the  property  of  the  wife  be  not  more  than  sufficient  to  maintain  her,  as  in  the 
eeee  of  an  annuity;  the  court  has  ordered  her  to  receive  the  whole  for  her  separate 
vte.     1  Atk.  192.    More  fully  stated,  Co.  Bt.  Laws,  265.    2  Ves.  jun.  680.  —  21 .  But 
if  the  prop^y  be  sufficient  to  allow  her  a  sufficient  maintenance,  and  to  apportion 
port  of  it  to  the  assignees  of  the  bankrupt,  the  court  generally  leaves  it  to  the  Uberality 
of  the  creditors,  or  refers  it  to  a  master  to  settle  what  is  a  proper  maintenance.  — 
92.  On  a  bill  filed  by  the  assignees  of  a  bankrupt  to  recover  money  to  which  the  bank- 
rapt  was  entitled  in  right  of  his  wife,  the  usual  reference  was  made  to  consider  propo- 
sals for  a  settlement  on  the  wife  and  children.    The  master  having  approved  a  settle- 
nent  of  the  whole  property  on  the  wife  and  children,  exceptions  were  taken  to  his  re- 
port, and  allowed,  and  he  directed  to  review  it.    1  Mad.  362.  —  23.  Property  given  to 
a  wife  for  her  sple  and  separate  use,  does  not  pass.  2  Vern.  96.  2  P.  Wms.  316.  s  Atk. 
557.0  Atk. 695.  7Vln.95.pl.  14.>— 24.  The  property  of  a  feme  covert,  sole  trader, 
aceorcfing  to  the  custom  of  London,  does  not  pass.  3  Burr.  1 7  76.  —  25,  The  necessary 
opparel  of  the  wife  and  her  children  does  not  pass.    5  Geo.  2.  c.  30.  s.  1. —  26.  If 
toe  wife  be  entitled  to  dower,  the  commissioners'  assignment  will  not  afiect  it.    Good. 
90.    Stone,  163.  —  97.  A  vested  legacy  to  which  the  wife  is  entitled,  but  not  reduced 
into  possesaon  by  the  hnsbend  in  his  lifo-time,  survives  to  the  wife,  although  the  hui- 
bana  becomes  aoanknipt.  2  Dick.  491. ;  and  cited  1  Bra  50.;  so  Co.  Bt.  Laws,  291. 
-^28.  The  general  assignment  in  bankruptcy  has  not  the  effect  of  reducing  into  posses- 
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established  against  the  assignees.    9  Ves.  87.  —  29.  Feme  sole  mortgagee  in  fee 
maiiied ;  her  husband  became  a  bankrupt,  and  died ;  assignees  entitled  to  the  mort- 
gaite.    1  P.  Wms.  458. — 30.  A  chose  in  action  due  to  the  wife,  passes;  but  the 
assignees    must   make  a  provision  for    the  wife.    1  Vern.  7.    18.     2  Vern.  270. 
Prec.    in   Ch.  412.      l  £.  C.  A.  58.     2  Atk.  207.  417.      1  P.  Wms.  249.    458. 
3  Ves.  616.  supra. — 31.  Hence,  debts  due  to  a  wife  dum  tola,  pass.     1  P.  Wms.  248. 
—  32.  Where  a  chose  in  action  was  not  actually  reduced  into  possession  by  the  hus- 
band, or  his  assignees,  durine  his  life,  the  bankruptcy  and  assignment  seem  to  have 
been  considered  as  such  a  recmoing  into  possession  as  was  sufficient  to  bar  the  wife's 
continnncy  of  survivorship.     1  P.  Wms.  255.    3  Ves.  619.    Vide  supra  (i).  —  33.  If 
the  mSt  upon  her  marriage  be  possessed  of  stock  in  the  public  funds,  it  passes.  3  Ves. 
617.^ — 34.  Bond  upon  marriage  to  i^y  u  sum  of  money  to  the  husband;  which,  upon 
eontingencies  to  be  determined  upon  his  death,  was  declared  to  be  subject  to  the  trusts 
of  the  settlement  for  his  wife  and  children.  Upon  hb  bankruptcy  payment  was  decreed 
to  die  assignees,  5  Ves.  695. — ZS,  Upon  the  marrii^e  of  the  bankrupt  in  1802,  the  es- 
tate of  the  wife,  consisting  of  fre^old,  copyhold,  andleasehold  lands,  were  conveyed  to 
the  ose  of  the  bankrupt  and  his  heirs,  who  covenanted  with  the  trustees,  within  six 
months  after  the  marriage,  to  pay  to  them  4,ooo^  upon  the  trusts  of  the  settlement. 
The  trustees  never  demanded  payment.    In  1806,  the  bankrupt  sold  part  of  the  free- 
hold premises,  and  he  and  his  wife  levied  a  fine  of  the  whole,  declaring  the  uses  of 
that  part  wfaidi  was  sold,  to  the  purchaser,  but  without  making  any  declaration  as  to 
the  nmaiDder.    In  18 12  the  bankrupt  conveyed  all  his  estates  to  trustees,  for  the 
benefit  of  his  creditors.    In  1 813  the  ^krupt  covenanted  that  he  and  his  wife  would 
levy  a  fine  to  the  uses  declared  in  the  deed  of  18 IS,  and  a  fine  was  levied  accordingly. 
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The  wife  'nexer  surrendered  the  copyhold  premises,  pursuant  to  the  settlement  <if 
1802.  In  1814  the  commission  issued,  and  tne  husband  was  declared  a  bankrupt ;  his 
execution  ofthe  trust  deed  of  1812  being  the  act  of  bankruptcy.  The  trustees  of  the 
settlement  proved  the  4,ooo/.  under  the  commission,  and  signed  the  bankrupt's  certi* 
ficate.  Held,  that  the  trustees  on  behalf  of  the  wife  and  children  of  the  bankrupt,  had 
a  lien  upon  the  estates  thereby  conveyed,  and  remaining  unsold  by  the  bankrupt,  to 
the  amount  of  the  4,000/.  l  Buck.  115.  —  36,  Trustees  in  the  pl^ntiff's  marriage 
settlement,  lent  part  ofthe  trust  monies  in  their  hands  to  the  husband,  when  in  fSii 
trade  and  in  credit,  upon  his  bond  He  purchases  an  estate,  and  took  the  con- 
veyance to  himself  in  fee  simple.  He  afterwards  became  bankrupt,  and  the  estate 
so  purchased,  with  other  effect^  were  conveyed  and  assigned  to  his  assignees.  The 
estate  so  purchased  was  held  to  be  purchased  with  the  trust  money,  and  ordered  to 
be  conveyed  to  the  new  trustees  upon  the  trusts  in  the  settlement,  in  part  ofthe  bond 
debt,  and  the  trustees  to  prove  the  remainder  of  the  debt  under  the  commission.  Dick. 
593. — 57.  If  a  trader,  previous  to  his  marriage,  covenant  to  settle  tpecific  lands  upon  bis 
wife,  and  the  trader  become  a  bankrupt,  and  die  without  performing  the  covenant,  the 
court  will  compel  the  assignees  ofthe  husband  to  carry  tne  settlement  into  execution, 
f  £q.  Ca.  Abk  102.  —38.  Covenant  upon  marriage,  that  the  heirs,  executors,  &c.  of 
the  husband  shall,  within  six  months  aner  his  death,  pay  to  the  wife,  if  she  should  sur- 
vive him,  the  fortune  he  received,  with  the  addition  of  50/.  percent.;  and,  in  case 
he  should  receive  any  other  part  of  her  fortune,  to  which  she  was  entitled  in  reversion 
under  a  will,  to  pay  that  in  the  same  manner,  and  ^th  the  same  profit.  The  hnsband 
becoming  bankrupt,  the  wife  has  no  claim  upon  that  reversionary  fund,  against  a  pur- 
chaser under  the  commisaon.  14  Ves.  313. — 39.  Devise  of  copyhold  estates  to  the 
wife  of  A.,  to  be  disposed  of  as  she  should  appoint;  and  a  bequest  of  200  guineas  to 
pay  the  fines  of  her  admission,  the  surplus  to  herself.  She  is  not  admitted^ 
but  appoints  to  her  husband,  who  is  the  residuary  legatee,  and  gjves  her  credit  for 
the  200  guineas  in  account.  He  becomes  bankrupt.  Held,  that  the  200  guineas, 
not  having  been  applied  for  the  purpose  of  admission,  fell  into  the  residue;  and 
that  the  credit  in  account  was  a  mere  declaration  of  trust  without  considera- 
tion, and  not  binding  upon  his  creditors.  1  Rose,  208.  —  40.  In  questions  whether 
the  wife  of  a  bankrupt,  or  her  trustees,  shall  be  admitted  to  [»Y>ve  money  set- 
tled by  marriage  articles  under  a  commission  against  the  husband^  the  courts 
have  had  occasion  to  consider,  whether  the  debt  was,  in  its  nature,  contingent 
at  the  time  of  the  bankruptcy.  If  the  debt  was,  from  its  nature,  contingent 
and  uncertain^  and  the  contingency  had  not  taken  place  at  the  time  of  the  bank- 
ruptcy, the  courts  have  held,  that  it  could  not  be  proved  under  a  commission. 
Therefore,  where  a  husband,  by  articles  previous  to  marriage,  covenanted,  in  conside- 
ration of  marriage  and  a  portion,  to  leave  his  wife  a  sum  of  money  in  case  she  sur- 
vived him,  and  ne  became  a  bankrupt,  such  debt  could  not  be  proved  under  the 
commission.  1  Atk.  114. — 41.  If  a  trader  covenant  to  pay  to  trustees,  for  the  uses  of 
his  marriage  settlement,  the  sum  of  6,000/.  by  instalments,  viz.  1,000/.  at  the  end  of 
seven  years,  and  1,000^  per  annum  afterwards,  so  that  the  sum  of  6,000/.  should  be 
paid  in  twelve  ^ears,  if  the  trader  should  so  Ions  live;  if  he  should  not,  then  the  whole 
to  be  paid  within  one  year  after  his  decease,  it  the  wife  or  any  child  of  the  marriage 
should  be  then  living ;  if  not,  then  3,000/.  only  to  be  paid,  and  the  trader  becomes  a 
bankrupt  before  the  end  ofthe  first  seven  years;  at  all  events  the  3,000/.  payable  at 
his  death,  is  proveable  under  the  commission.  1  Bro.398.  —  42.  And  where  one 
Blanchard  married  the  sister  of  Calliford,  who  had  500/.  secured  by  land ;  and  Blan- 
chard,  on  his  marriage,  gave  a  bond  to  leave  his  intended  wife,  if  she  survived  him, 
500/.,  or  a  third  of  his  estate,  at  her  election,  and  Blanchard  became  a  bankrupt.  Upon 
a  bill  filed  by  the  assignees  to  have  the  500/i  raised  by  a  sale,  it  was  decreed  accord<- 
ingly ;  but  with  this,  that  the  wife  should  come  in  as  a  creditor,  upon  the  500/.  bond ; 
and  what  should  be  paid  in  respect  thereof,  to  be  placed  out  at  interest,  and  received 
by  the  creditors  during  the  life  of  the  husband;  and. if  the  wife  survived,  then  the 
money  to  be  paid  to  her ;  and  if  she  died  in  the  lifetime  of  the  bankrupt,  then  the 
money  to  be  paid  to  the  assignees;  but  inasmuch  as  the  case  appeared  to  be  somewhat 
hard  on  the  vrife,  the  lord  chancellor  recommended  the  assignees  to  make  a  reason- 
able agreement  with  her.  2Vem.  166.  —  43.  Proof  by  the  widow  of  a  bankrupt, 
under  an  engagement  by  the  marriage  settlement  to  settle  money ;  which  he  falsely 
represented  himself  to  possess.  1 1  Ves.  40.  —  44.  Settlement,  previous  to  marriage, 
of  money,  the  property  of  the  wife,  upon  the  event  of  the  husband's  bankruptcy,  valid ; 
an^  part  being  lent  to  the  husband,  upon  his  bond,  under  a  power  for  that  purpose, 
was  proved  under  the  commission.  14  Ves.  598.  — 45.  Proof  in  bankruptcy,  under  a 
covenant  by  the  bankrupt  in  consideration  of  marriage,  immediately  afler  the  marriage, 
or  whenever  afterwards  requested  by  the  trustees,  to  transfer  2,000^  stock,  alleged  to 
be  standing  in  his  name,  though  not  the  fact;   but  the  specific  time  of  the  request 
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xMosthe  Moertained.    l6Ves.S44. — 46.  On  marriage  of  W.  W.,  then  in  good  dr- 
comstaacet,  he  gave  a  bond  to  trustees  for  4/XX>/.,  conditioned  for  payment  of  2,000iL 
within  one  month  after  demand ;   and  for  payment  to  them,  in  the  meantime,  of 
interest  upon  the  3,000/.  by  half-yearly  payments,  upon  such  trusts  as  were  con« 
tallied  in  an  indenture  of  settlement.     By  the  settlement,  it  was  provided,  that 
the  trustees  should  not  call  in,  or  demand  payment  of  the  a,0(X)/.,  or  any  part  thereof, 
doriog  the  life  of  W.  W.    The  interest  or  this  3000i(i  was  several  yeari  in  arrear. 
W.  W.  afterwards  became  bankrupt,  never  having  consented  to  a  demand  upon  him 
kr  the  SOOOL    Held,  that  the  20001,  was  proveable  against  the  separate  estate  of 
^.  W.    2  Mad.  282.  —  ^7.  In  cases  where  the  contingency,  the  death  of  the  hus- 
baod,  has  taken  place  after  the  bankruptcy,  but  before  any  distribution  made  of  his 
estate,  the  wife  or  her  trustees  are  not  entitled  to  a  dividend;  but  the  court  has  go- 
Berally,  from  the  hardship  of  the  case,  recommended  the  creditors  to  make  some  pro- 
vision for  the  vife;  which  has  been  in  general  attended  to.  1  Atk.  11.7.  118.  120.  — 
48.  If  a  bond  be  given  b^  a  trader,  upon  his  marriage,  to  trustees,  to  be  forfeited 
upon  the  conUngency  of  his  becoming  insolvent  or  a  bankrupt ;  such  bond  cannot  be 
proved  under  a  commission  against  him.    Cox,  500.    Cooke,  228.    Co.  Bt.  Laws,  228. 
8  Ves.  353.     1  Sch.  &  Lef.  46.  —  49.  And  where  a  trader  covenanted  in  marriage  ar- 
ticles, to  pay  trustees  4fiOol,  in  case  she  should  die  leaving  a  son  and  other  children 
who  should  arrive  at  twenty- one ;  and  he  became  a  bankrupt,  and  had  a  son  and  four 
other  children ;  the  lord  chancellor  refused  to  permit  the  trustees  to  prove,  as  it  was 
a  contingency  which  miffht  never  happen.    7  Vin.  72.  pi.  7.  -^  50.  And  so  where  a 
bond  was  given,  depending  upon  the  contingency  of  the  wife  surviving  the  husband. 
2  P.  Wms.  497.  Whitm.    Or  payable  within  three  months  after  the  decease  of  the 
smvivor  of  two  obligors  who  became  bankrupt.    9  Ves.  1 10.  —  51.  And  where  a  bond 
was  given  to  trustees,  payable  within  two  months  afler  the  death  of  the  obligor,  if  he 
married  his  then  intended  wife,  and  she  survived  him.    Ld.  Ray.  1546,  and  Stra.  867. 
—52.  And  again,  where  a  father  covenanted  in  case  his  daughter  and  intended  Bon-in<* 
jaw  should  have  bsue  livinff  at  the  time  of  his  death,  to  pay  IfiOOL  to  the  son,  if  liv- 
ing, but  if  he  should  die  before,  then  to  trustees  for  the  daughter  for  life,  and  then  for 
tbe  children,  and  in  default  to  the  son's  own  executors ;  and  the  son  upon  his  part  co- 
venanted, that  if  he  received  the  money  upon  the  father's  death,  his  executors  shodid  in 
three  months  after  his  death  pay  the  same  to  Uie  trustees,  to  the  like  uses ;  and  the  son 
received  the  money  and  became  bankrupt ;  Lord  Harwicke  refused  to  permit  proof  of 
the  debt.    Davies,  254,  and  see  5  Ve&  695.  —  53.  A  bond  is  given  by  a  trader,  previ- 
ous to  his  marriage,  to  a  trustee;  and  by  marriage  settlement  of  the  same  date,  it  is 
covenanted  that  the  sum  mentioned  in  the  bond  is  to  be  payable  only  in  the  event  of 
^e  wife  surviving  the  husband;  and  it  abo  covenanted  that  in  case  the  husband  fail- 
ing in  his  circumstances,  but  not  otherwise,  the  trustees  shall  sue  on  the  bond.    The 
husband  becomes  bankrupt  living  the  wife.    The  trustee  ought  not  to  be  admitted  a 
creditor.    1  Scb  &  Lef.  44.    But  the  wife's  own  fortune  may  be  thus  settled.  Id.  47. 
—  54.  Covenant  in  marriage  articles,  that  in  cas^  the  wife  should  survive  the  husband, 
or  he  should  leave  any  issue  by  her,  his  heirs,  executors  aVd  administrators,  should 
nuse  500/.  &c.    Held,  upon  a  petition  by  the  trustees^  to  ^be  admitted  as  creditors 
under  a  commission  of  bankruptcy  against  the  hushand,  that*  the  debt  was  contingent 
and  not  proveable,  though  a  warrant  of  attorney  to  confess  judgment  had  been  granted 
previous  to  the  bankruptcy,  and  judgment  entered  up.      1  Eden,  174.  —  55*  If  in  a 
marriage  settlement  the  bankruptcy  of  the  husband  be  made  the  event  upon  which 
the  sum  agreed  to  be  settled  by  him  sliall  become  payable  to  the  trustees,  the  proof  of 
the  trustees  under  his  commission  will  be  limited  to  the  amount  of  the  wife's  fortune 
which  he  has  received.    1  Buck,  179.  —  56,  Agreement  on  marriage  by  the  husband  as 
•peedily  as  may  be  to  settle  40/.  a  vear  upon  his  wife,  to  be  paid  from  his  decease;  a  sum 
of  money  to  be  invested  in  stock  for  the  purpose  of  raising  that  annual  sum ;  the  divid** 
ends  for  the  husband  for  life :  the  capital  for  the  issue,  &c.  Under  the  husband's  bank- 
ruptcy, proof  allowed  by  the  wife  and  children  for  800/.  amounting  to  a  covenant  to 
pay  that  sum  upon  the  marriage,  and  upon  the  principle  of  arrears  of  an  annuity  due 
before  the  banxruptcy.    10  Ves.  349. —  57.  A  trader,  on  his  marriage,  receives  600/. 
his  wife's  fortune,  and  gives  a  bond  for  1,000/.  to  a  trustee,  the  interest  payable  to  him- 
self for  life,  if  he  shall  continue  solvent,  but  in  case  of  his  death  or  msolvency,  the 
interest  to  his  wife  for  her  life,  and  the  principal  among  the  children  of  the  mar- 
riage.   On  his  bankruptcy,  the  claim   of  the  trustee  to   be  admitted  a  creditor 
on  behalf  of  the  wife,  for  interest,  allowed  as  far  as  the  600/.,  but  not  for  the 
remaining  400/.     1  Sch.  &  Lef.  179. —  58.  By  a  settlement  previous  to  a  marriage, 
there  was   a  covenant  by  husband,    thut    his  executors    should   pay    3,000/.    to 
trustees,  six  months  after  his  decease,    and  that  if  he  should  become  a  bankrupt, 
that  sunt  should  be  proveable  under  his   commission.    By  ^  settlement  made  by 
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the  wife,  of  her  property,  before  the  marriage,  contingent  interests  were  given  to  die 
husband*  The  nuBband  became  bankrupt,  and  on  a  petition  by  the  trustees  to  be 
allowed  to  prove  thesfiool.  under  his  commission,  it  was  held,  they  could  only  prove 
to  the  amount  of  what  the  husband's  contingent  interest  in  the  wife's  property  sold 
for  under  his  bankruptcy.  5  IVIad.  124.  —  59.  Proof  for  the  earnings  of  a  child,  see 
3  Ves.  sen.  675. — 60.  In  all  cases,  whether  the  sum  permitted  to  be  proved  is  the 
property  of  the  wife  or  the  husband  originally,  and  the  husband  is  entitled  to  the 
interest  for  life^  or  to  a  subsequent  contingent,  interest,  the  court  will  order  the 
fund,  produced  by  the  dividend,  to  be  secured;  and  if  the  husband  is  entitled  to 
the  interest  for  his  life,  the  assignees  will  be  permitted  to  receive  it,  and  the  prin- 
cipal must*  await  any  future  contingency ;  and  when  that  contingency  takes  place, 
it  will  either  be  distributed  amongst  the  creditors  of  the -bankrupt,  or  be  applied 
to  the  purposes  of  the  trust,  as  the  circumstances  of  the  case  may  ne.  2  Vem.  €6S. 
1  Atk.  117.  Co.  Bt.  Laws,  212.  1  Bro.  398.  2  Bro.  489.  —  61.  A  court  of  eouity 
will  supply  legal  defects  in  marriage  articles  executed  by  a  trader,  and  compel  as- 
signees to  carry  the  articles  into  execution.  2  P.  Wms.  316.  1  Atk.  188.  2  £q.  Ca. 
Ab.  102.  1  P.  Wms.  459.  2  Atk.  558.  —  62.  And  where  a  settlement  of  lands  by 
lease  and  release  is  made  after  marriage,  but  for  a  valuable  consideration,  and  the 
lease  for  a  year  be  lost,  the  settlement  will  be  good  against  the  assignees  of  the  hus- 
band, as  the  release  will  amount  to  a  covenant  to  stand  seised.  1  Atk.  187. — 
69.  Where  the  settlement  of  a  trader  does  not  secure  the  wife's  fortune  in  the  ^vent 
of  his  bankruptcy,  the  intention  appearing  to  be  so,  it  will  be  amended  accordingly. 
1  Ball  and  Beatty,  252.  —  64.  When  the  commissioners  may  examine  the  bankruprs 
wife.  Stat,  21  Jac.  1.  c.  19.  s.  5.  —  6S.  Bankrupt's  wife  was  admitted  to  prove  that 
a  payment  was  made,  in  contemplation  of  bankruptcy.  1  Esp.  66.  —  66,  It  is  stated, 
that  the  witness  was  considered  to  stand  indifierent  with  respect  to  her  husband's 
allowance;  but  unless  the  estate  paid  20s.  in  the  pound,  the  defendants,  the  favoured 
creditors,  would  not  reduce  the  fund  by  their  proof,  in  the  same  proportion  that  a 
recovery  aeainst  them  would  increase  it.  Manning's  N.  P.  index.  —  67.  If  a  woman 
be  indebted,  and  she  marries,  her  debts  by  the  marriage  become  the  debts  of  her  hus- 
band, and  may  be  proved  under  a  Commission  or  bankrupt  against  him.  1  P. 
Wmi.  249. 

(P)  Surphu. 

1.  Commissioners,  upon  the  lawful  request  of  a  bankrupt,  are  required  to  make 
a  true  declaration  to  him  of  the  manner  in  which  his  estate  has  been  applied 
and  disposed;  and,   if  there  is  any  overplus,  the  commissioners  must  make  pay* 
ment  of  the  same  to  him,  his  executors,   administrators,  and  assigns.     And  a 
bankrupt,    after  the  full  satisfaction   of  his  creditors,   may  recover  and  receive 
the  residue  and  remainder  of  the  debts  owing  to  him.     13  £hz.  c.  7.  s.  4.    1  Jac.  l. 
c.  15.   s.  15.  —  2.  In  case  of  a  surplus  coming  to  a  bankrupt,  creditors  have  a 
rifht  to  interest  wherever  therh  is  a  contract  for  it,  appearing  either  on  the  face 
of  the  security,  or  by  evidence.    2  Yes.  jun.  295.;  and  see  1 1  Yes.  654.  and  14  Yes. 
573.    1  Yes.  jun.  170.  —  3.  Hence,  the  bankrupt  is  not  entitled  to  any  surplus 
until  interest  upon  all  bonds,    contracts,  or   notes  carrying  interest,  or  interest 
allowed  by  the  course  of  dealing,  is  first  paid  out  of  his  estate.     1  Atk.  75.    244. 
3  Bro.  436.  504.    2  Yes.  jun.  295.  —  4.  Lord  Thurlow  thought,   that    the   com- 
missioners may  make  this  computation  of  interest,  without  an  order  of  the  court. 
1  Yes.  132.  —  5.  So,  where  by  the  course  of  trading  and  settling  accounts,  interest 
was  allowed  after  a  certain  credit.    3  Bro.  436.  —  6.  And  interest  has  been  allowed 
to  be  proved  on  the  bankrupt's  notes  to  bankers,  not  reserving  interest,  there  being  a 
surplus  of  the  bankrupt's  estate,  and  it  appearing  to  be  the  custom  of  bankers  to 
charge  interest  upon  such  notes.    3  Bro.  504.  —  7.  Upon  a  bankruptcy,  there  being 
a  surplus,  after  dividing  to  the  amount  of  the  whole  principal  ^nth  interest  to  the  suing 
out  tne  commission,  subsequent  interest  ordered  on  petition  of  bond  creditors,  saving 
just  allowances ;  and  commissioners  might  give  it  without  order,  and  need  stop  at 
nothing  but  want  of  assets;   but  no  compound  interest  allowed.     1  Yes.  132. — 
8.  Where  debts  did  not  carry  interest  by  the  contract,  the  court  made  the  bankrupt 
pay  the  contribution  out  of  the  surplus.    2  Yes.  302.  —  9.  Where  there  is  a  surplus 
of  the  bankrupt's  estate,  creditors  are  not  entitled  to  interest  upon  debts,  unless 
*  it  has    been   provided  for   by  contract,  either  expressed   or  implied;    and  upon 
bonds,  not  beyond  the  penalty.    1  Rose,  399.  —  LO.  The  rule,  tnat  on  a  written 
undertaking  to  pay  money  on  a  day  certain,  or  on  demand,  interest    shall  run 
from  the  £y,  or  demand,  without  a  contract  for  it,  not  extended  to  the  case  of 
a    surplus  in    bankruptcy.      Interest,  therefore,    subsequent   to    the   commission^ 
confined  to  debts  carrying  interest  by   the   contract.      l  Yes.  &  Beam.  342.  <>— 

11.  Interest 
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II.  loteiM  out  of  the  lurpltu  of  a  bankrupt  baaker'«  estate^  refused  upon  his  pro* 
niaorjr  notes  pavable  on  demand;  as  not  being  debts  carrying  interest,  either  by  con- 
tract, or  on  die  race  of  them.    1  Rose,  517.  — 12.  In  the  event  of  a  surplus,  creditors 
sre  not  endtled  to  a  computation  of  Interest  upon  interest    Nor  will  such  subsequent 
interest  be  allowed  to  diminish  the  bankrupt's  allowance.     1  Ves.  132.    3  Bro.  79. 
1  AtL  75.  —  13.  ]ti  merchant's  accounts,  where  there  are  regular  accounts  settled 
from  time  to  time  and  interest  debited,  it  is  said  that  interest  on  interest  is  allowed  to 
be  proved,  on  the  ground  of  an  original  contract;  and  the  settling  accounts  in  that 
vsy  is  evidence  of  an  original  contract.    But  interest  upon  interest  is  not  allowed  in 
tlie  case  of  a  mortgage.    3  Bro.  436.  —  14.  If,  afler  payment  of  the  debts,  there  is  a 
anplus  consisting  of  real  and  personal  estate,  the  personal  estate  is  first  to  be  applied 
inpayment  of  interest  and  debts  carrying  Interest;  and  if  that  is  deficient,  the  r^ 
estate  must  be  resorted  to.    But  if  the  bsmkrupt  is  dead,  and  there  is  real  and  personal 
estate  more  than  sufficient  to  pi^  the  ddbts  with  interest,  the  surplus  real  estate  must 
be  Gonv^ed  to  his  heir,  if  ne  died  intestate,  and  his  personal  estate  be  divided 
■moDgst  his  next  of  kin.    1  Atk.  75. 

(Q)  Messenger, 

1.  The  messenger,  in  bankruptcy,  is  to  enter  and  sdi e,  at  his  own  hazard,  the  pro- 
perty of  the  bankrupt ;  but  if  he  enters  the  house,  and  seizes  the  property  of  another, 
acting  under  authonty,  he  cannot  be  turned  out,  but  the  party  must  take  his  remedy 
by  law ;'  and  contemptuous  language,  or  force,  is  a  contempt  of  the  great  seal.  1 7  Ves. 
jiin.  59. —  2.  Qutgre^  whether  a  messenger,  having  been  in  possession  under  a  warrant, 
and  abandoned,  the  warrant  is  not  spent  1  Rose,  2.  17  Ves.  59.  —  3.  No  doubt  of 
tbe  jurisdiction  in  bankruptcy,  to  order  assignees  to  pay  a  messenger's  bill  of  fees. 
I  Rose^  449.  —  4.  It  is  no  objection  to  an  applicadon  by  a  messenger,  that  the  as- 
signees may  be  directed  to  pay  him  his  bill  or  fees,  that  he  has  neglected  to  make  a 
demand  upon  them  till  after  final  dividend ;  they  must  be  presumed  to  have  known 
of  his  having  such  a  claim,  and  ought  not  to  have  distributed  the  funds,  withont  re- 
KTving  sufficient  to  sadsfy  it  1  Rose,  449.  —  5.  Obstrucdng  a  messenger  in  the  exe-^ 
cittion  of  his  warrant,  is  a  contempt  of  the  great  seaL  l  Rose,  1.  —  6.  Contumacious 
obitmcdon  of  the  messenger  under  a  commission  of  bankruptcy,  treated  as  a  con- 
tempt; though  acdng  under  the  authority  of  the  commissioners  given  by  statute,  not 
under  the  lonl  dbancellor's  order  in  bankruptcy,  as  in  the  case  of  commitment,  upon 
which  the  lord  chancellor  can  do  no  more  than  grant  the  writ  of  habeas  corpus,  as 
holding  the  great  seal,  not  by  his  authority  in  bankruptcy.  1 7  Ves.  jun.  59.  —  7.  The 
owner's  course,  upon  an  illegal  seizure  of  his  goods  by  messenger,  is  an  acdon  at  law, 
not'a  personal  interference.    1  Atk.  136. 

(R)  Brference  to  Master, 

1.  On  a  reference  of  a  matter  in  bankruptcy  to  the  master,  affidavits  which  might 
Have  been  read  at  the  hearing  of  the  pedtion  in  court  maybe  received  in  evidence  by 
him.  1  Rose,  45.  —  2.  Excepdons  filed  to  the  master's  report  under  a  reference  in 
bankruptcy,  upon  peddon  for  liberty  to  except    19  Ves.  236. 

(S)  Issues. 
Phusdce,  upon  directing  an  issue  to  try  bankruptcy.    9  Rose,  L62. 

(T)  StiUuies, 

1.  The  bankrupt  statutes  make  but  one  system;  are  to  be  taken  together;  are  to 
be  construed  favourably  for  the  benefit  of  creditors,  and  to  suppress  firaud,  and  with 
humanity  towards  the  bankrupt.  1  Burr.  474.  2  Blk.  Com.  471, 2.  —  2.  An  act  of 
parliament  relates  to  the  first  day  on  which  the  parliament  is  holden,  unless  otherwise 
provided  for  by  the  act  itself.  The  st  1  Jac.  1.  c.  15.  indtuled,  **  An  act  for  the  better 
relief  of  creditors  against  such  as  shall  become  bankrupts,"  was  passed  in  parliament 
bmn  and  holden  on  19th  March,  in  the  first  year  of  the  reign  or  king  James,  queen 
Ehzabeth  having  died  on  the  24th  March  preceding;  the  parliament  was  continued 
until  the  7th  July,  and  then  prorogued  to  February  following;  it  does  not  appear  when 
the  statnte  passed.  Held,  that  it  must  be  pleaded  as  of  ti^  1st  year,  the  parliament 
in  which  it  was  passed  having  been  begun  to  be  holden  in  the  first  year.  It  is  wrong- 
fully mnted  in  the  statute  book  as  of  the  second  year.  2  M.  &  S.  123.  2  Rose,  8. 
-^3.'The  operadon  of  the  stat  49  Geo.  3.  c.  121.  s.  14.  is  not  retrospecdve.  t 
TauAt  181. 

O  S  (U)  Mis^ 
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(U)  MitceQaneont, 

1.  To  persons  discoverine  bankrupt's  effects,  Si.  per  cent,  and  such  other  reward  a» 
the  major  part  in  value  of  the  creditors  shall  think  fit  Stat.  5  Gho.  9.  c.  50.  s.  so.  — • 
2.  Persons  in  possession,  &c.  of  bankrupt's  goods,  &c.  not  disclosine,  &c.  forfeits 
double  the  value  of  all  such  goods,  &c.  Stat.  15  Eliz.  c.  7.  s.  6.  Forfeiture  to  be 
levied  and  distributed.  Ibid.  —  5.  Trustees  not  discovering  the  trust  to  forfeit  lOO/L 
and  double  the  value  of  the  property  concealed.  Stat.  5  Geo.  2«  c.50.s.  21. — 
4.  Gaoler  wilfully  suffering  bankrupt  to  escape  forfeits  500^.  Stat.  5  Geo.  2.  c  50. 
8.  18.  —  5.  If  a  surety  enter  into  a  bond  with  a  principal,  conditioned  for  the^  per- 
formance of  covenants  contained  in  an  agreement  tor  a  lease,  such  surety  is  still  liable, 
although  the  principal  become  bankrupt,  and  be  discharged  under  49  Geo.  5.  c.  121. 
s.  19.  1  Moore,  196. ;  and  see  4  Taunt  90.  — >  6.  If  a  bankrupt  obtains  his  certificate 
before  the  bail  are'fized,  the  certificate  will  discharge  them ;  but  if  they  are  fixed  be- 
fore the  certificate  is  allowed,  they  will  not  be  discharged ;  for  the  certificate  has  no 
operation  till  it  is  allowed,  and  has  no  relation  back.  1  Burr.  244.  ib.  456.  2  Bla.  811 . 
—  7.  But  bail  in  error  are  not  entitled  to  relief,  although  the  bankrupt  obtains  his 
certificate  pending  the  writ  of  error ;  for  they  cannot  surrender  the  principal.  I 
T.  R.  624. 
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Of  hands  and  Tenements.  199 

(A)  m  0OOD0  anD  cl)attel0. 

A  bargain  and  sale  is,  where  a  man  makes  a  contract  with  another 
for  the  sale  of  goods  or  chattels,  lands  or  tenements,  and  at  the 
same  time  makes  the  sale  of  them. 

If  the  contract  be  executory,  it  amounts  to  a  covenant,  or  agree- 
ment^ upon  which  covenant,  debt,  or  assumpsit  lies.  He  quo  vide 
Aneement,  (A.  3, 4.)  ' 

if  the  contract  be  executed  by  actual  sale,  this  is  a  bargain  and 
sale. 

When  a  bargain  and  sale  vests  a  property,  vide  in  Biens,  (D  3.) 
What  things  may  be  sold,  vide  in  Assignment,  (A.)  Grant  (C.) 

(B)  iSDf  ]LanO0  anD  Cenement0. 

So,  if  a  man  bargain  and  sell  lands  or  tenements,  this  by  the  com- 
mon law  passes  the  use,  which  now  shall  be  executed  by  the  st.  27  H. 
8. 10.     PI.  Com.  301.  b.  303.  a.     2  Inst.  671. 

And  a  bargdn  and  sale  of  land  may  be  for  years,  for  life,  or  in  fee. 
PI.  Cora.  81.  b. 

(B  2.)  By  what  words  it>  shall  be. 

To  a  bargain  and  sale  of  lands,  the  words  (bargain  and  sell)  are  not 
essential;  for  any  words,  that  will  raise  an  use  at  the  common  law,  are 
sufficient;  and  therefore,  if  a  man  by  indenture  demise,  grant,  set,  and 
to  farm  let  lands  to  another  for  years,  that  is  a  bargain  and  sale.  R.  8 
Co.  94.  a.     2  Inst.  672. 

So,  if  he  alien,  and  grant;  or  give,  and  grant.  2  Inst.  672^  Cro. 
£1.  166. 

Or,  give,  grant,  and  confirm.     R.  3  Leo.  16. 

So»  if  he  covenant  to  stand  seised  to  the  use  of  another  in  fee,  and 
the  deed  be  mrolled.    7  Co.  40.  b.     2  Inst  672.     1  Leo.  25. 

So,  if  he  enfeoff  sell,  and  grant.    Dal.  115. 

But  where  the  intent  appears  to  make  an  estate  in  possession  at  the 
common  law,  and  not  by  way  of  use,  the  words  do  not  amount  to  a 
bargain  and  sale :  as,  if  there  be  a  letter  of  attorney  in  the  deed  to 
make  livery,  or  a  covenant  in  the  deed  to  make  livery.  R.  8  Co.  94.  a. 
2  Inst.  672.  Cont  3  Leo.  16.  Cont.  2  Rol.  787.  1.  25.  Vide  Co- 
venant, (G2.) 

So,  if  A.  aUen,  bargain,  and  sell  a  reversion  with  attornment,  it 
passes,  though  the  deed  be  not  inroUed.     R.  2  Cro.  210. 

(B  S.)  How  it  operates. 

If  a  man,  who  has  only  a  reversion,  bargains  and  sells  an  acre  of 
land,  the  reversion  passes.     PI.  Com.  433.  b. 

So,  if  a  corporation  bargain  and  sell  land,  it  is  well ;  for  they  may 
give  an  use,  though  they  cannot  be  seised  to  an  use.     R.  2  Leo.  122. 

If  the  bargainor,  upon  his  bargain  and  sale  reserve  a  l*ent,  it  is  good ; 
for  the  use  and  possession  pass  tanquam  unojiatu.     2  Inst.  673. 

0  4  If 


200  BARGAIN  AND  SALE, 

If  a  man  demisey  bargain,  and  sell  to  A.  for  years;  A.  has  an 
election  to  take  by  demise  at  the  common  law,  or  by  the  bargain  and 
sale.     2  Rol.  787.  1.  35.     R.  2  Ck>.  35.  b. 

Yet,  if  the  bargainor  afterwards  release  to  A.  and  his  heirs,  to  the 
use  of  B.  in  fee;  A.  cannot  then  elect  to  take  by  demise^  and  thereby 
divest  the  estate  out  of  B.     R.  2  Rol.  787. 1.  45. 

But  by  a  bargain  and  sale  nothing  passes  but  an  use;  and  therefore^ 
if  a  man  bargain  and  sell  land^  with  a  way  over  other  land)  the  way 
without  words  of  grant,  being  now  newly  created,  does  not  pass.  R« 
2  Cro.  190. 

So,  if  he  bargain  and  sell  a  common,  8cc.  newly  created,  and  not  in 
esse  before.    2  Cro.  190. 

If  the  king  by  indenture  bargain  and  sell  land  to  another,  nothing 
passes  by  tlie  common  law,  nor  the  st.  27  H.  8.;  for  the  king  cannot  be 
seised  to  use,  nor  convey.     R.  2  Cro.  50. 

So  a  bargain  and  sale  of  lands  to  A.  and  his  heirs,  to  the  use  of 
anothet;  nothing  passes  to  the  ceslv  que  use,  for  there  cannot  be  an  use 
upon  an  use.  Poph.  81.  R.  Bend.  61.  Dy.  155.  pi.  20.  1  And.  37. 
Vide  in  Chancery,  (4?  W  2.) 

So  a  bargain  and  sale  to  A.  for  life^  with  power  to  make  leases,  is 
void  as  to  the  power.     Poph.  81. 

If  a  man,  at  the  common  law,  had  bargained  and  sold  his  land 
generally^  the  use  would  be  decreed  to  the  bargainee  and  his  heirs;  for 
in  respect  of  the  consideration,  the  whole  use  shall  be  intended  to  pass. 

1  Co.  87.  b.  100.  b. 

But  now,  nothing  passes  to  the  bargainee,  but  for  his  life.    1  Co.  87*  b. 

If  a  bargain  and  sale  by  ail  infant  be  inrolled,  nothing  operates  by 
the  inrolment,  but  it  shall  be  avoidable.    2  Inst.  673.     Mo.  42. 

So  a  bargain  and  sale  by  husband  and  wife,  being  inrolled,  does  not 
bind  the  wife.     2  Inst.  673.  (/) 

(B  4.)  By  what  deed. 

By  tiie  common  law,  a  bamiin  and  sale  of  lands  might  be  by  parol^ 
without  deed.     Poph.  48.     K.  I  Leo.  18.    2  Inst.  675. 

But  now^  by  the  st  27  H.  8.  16.  a  bargain  and  sale  of  lands,  &c* 
whereby  any  estate  of  inheritance  or  freehold  is  made,  shall  have  no 
eiFect,  unless  it  be  by  writing  indented,  sealed,  and  inrolled,  &c« 

Yet  after  this  statute,  a  bargain  and  sale  of  lands  in  London,  8cc.  by 
custom,  would  be  good  by  parol ;  for  the  statute  does  not  extend  to  cttie% 
boroughs^  or  towns  corporate.  R.  Dy.  229.  a.  2  Inst  675.  Poph.  49* 
Vide  London,  ( N  8.)     Vide  post,  ( B  5.) 

The  indenture  for  a  bargain  and  sale  of  lands  of  freehold,  or  inhe- 
ritance, must  be  in  writing,  and  not  in  print  or  stamp.    2  Inst.  672. 

It  must  be  in  paper  or  parchment,  and  not  in  other  materials. 

2  Inst  672. 

And  it  is  sufficient,  if  it  be  indented,  though  it  has  not  the  word,  in- 
denture.    R.  3  Leo.  16.     2  Inst  673. 


(/)  1.  A  bareain  and  sale  by  tenant  for  years  and  the  reversioner,  may  operate  as  a 
surrender  by  the  tenant  for  years  to  the  reversioner,  and  a  bargain  and  sale  by  the 
reversioner  only.  Ld.  Rd.  403. 404. — 2.  A  bargain  and  sale  by  tenant  for  years  only 
does  not  operate  by  the  statute  of  uses^  and  transfers  no  possession  until  actual  entry. 
Ld.  Rd.  400. 

(B.5.)  When 
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(B  5.)  When  it  shall  be  inroUed. 

So  by  the  st.  27  H.  8. 16.  no  manorsj  lands,  &c.  of  inheritance,  or 
fireehold,  shall  pass,  &c«  unless  the  bargain  and  sale  be  inroUed  in  one  of 
die  kmg's  courts  at  Westminster,  or  before  the  derk  of  the  peace,  &c. 
in  the  county  where  the  lands  lie,  within  six  months  after  the  date  of 
such  indenture.  Pro^ided^  not  to  extend  to  lands  in  dties^  boroughs, 
or  towns  corporate^  where  the  mayor.  See.  have  used  to  inrol  deeds,  &c. 

And  therdTorei  every  bargain  and  sale  for  life,  or  in  fee,  must  be  in- 
rolled. 

So^  if  he  in  reversion  bargain  and  sell  to  the  lessee  for  years  and  his 
heirs;  nothing  passes  as  a  confirmation)  unless  the  deed  be  inrolled. 
Dal.  87*    Mo.  S4. 

But  a  bargain  and  sale  for  years  need  not  be  inrolled ;  for  the  statqte 
extends  only  to  inheritance  and  freehold.     2  Inst.  671  •    2  Co.  36.  a. 

Nor  a  bargain  and  sale  of  lands  in  London,  or  any  other  city,  borough, 
&c.  Vide  ante,  (B  4.)  2  Inst  676.  Dal.  115.  R.  YeL  123,  4. 
Vide  London,  (N  3.) 

So  inrolment  is  not  necessary,  where  the  deed  does  not  operate  as  a 
bargain  and  sal^  but  as  a  covenant  to  stand  seized^  &c 


(B  6.)  How  the  inrolment  shall  be  made. 

The  inrolment  must  be  in  parchment  only.    2  Inst.  673. 

And  the  deed  is  sufficient,  being  inrolled,  though  it  was  not  ackhow- 
ledffed  by  all  the  parties  to  it.     1  Sal.  389. 

And  though  it  was  not  acknowledged  at  all;  for  after  inrolment  it 
cannot  be  averred  agdnst     1  Leo.  184.    Vide  post,  (B  10.) 

Though  the  inrolment  be  after  the  death  of  the  party.    1  Sal.  389. 

Though  the  seal  be  broke  after  the  delivery.     2  Inst  676. 

Though  the  delivery  be  proved  by  witnesses,  and  not  acknowledged 
by  the  party*     1  Sal.  389. 

But  by  a  rule  in  B.  R.  eveiy  deed  there  inrolled,  shall  be  acknow- 
ledged in  open  court,  and  inrolled  on  the  plea  side.     1  Sal.  389. 

(B  70  In  what  place. 

By  the  st  27  H.  8.  16.  the  inrolment  shall  be  in  one  of  the  king^s 
courts  at  Westminster,  or  in  the  same  county  where  the  lands  li^  before 
the  custos  rotulorum,  two  justices,  and  the  clerk  of  the  peace,  or  any 
two  of  them,  whereof  the  clerk  of  the  peace  to  be  one. 

By  the  st.  5  EL  26.  inrolment  in  the  counties  of  Lancaster,  Cheshire, 
and  Durham  shall  be  in  the  chancery  or  exchequer,  or  before  the  justices 
of  assise  of  the  respective  county. 

If  the  court  of  B.  R.  &c.  be  adjourned  to  another  place,  yet  the  in- 
ndment  may  be  there,  as  well  as  at  Vl^estminster.    2  Inst  674. 

So  an  inrolment  may  be  before  the  justices  and  derk  of  the  peace  of 
the  west  riding  in  the  county  of  York,  if  the  land  lies  there.  R. 
Hob.  128. 

Otherwise^  if  the  land  be  alleged  in  comitatu  Ebof^^  generally. 
Hob«128.(m) 


(m)  An  indorsement  on  the  back  of  the  deed  by  the  proper  officer,  n  aulMent 
cTidenee  of  the  inrolment    Dougl.  ^7. 

(B.  8.)  Within 
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(B  8.)  Within  what  time. 

The  inroknent  shall  be  within  six  months  after  the  date  of  the  deed* 

And  the  computation  shall  be  by  lunar,  not  by  calendar  months. 
S  Inst.  674. 

If  it  be  within  six  months,  exclusive  of  the  day  of  the  date,  it  is  suffi- 
cient. 2  Inst.  674.  Mo.  40.  2  Rol.  520. 1. 45.  Hob.  139.  Dy.218.b. 
R.  Dal.  41. 

Or  upon  the  day  of  the  date.  Semb.  2  Inst.  674.  Dal.  42.  Mo.  42, 
D.  Hob.  140.     1  Rol.  887. 

And  if  there  be  no  date,  within  six  months  after  the  deliyery.    / 
2  Inst.  674.     D.  Hob.  140.     5  Co.  1.  b. 

But  if  it  be  dated,  it  ought  to  be  within  gix  months  aft;er  the  date, 
though  the  deliyery  be  afterwards.  2  Inst.  674.  Per  two  J.  Weston 
cont.  Dal.  42.     Mo.  42. 

(B  90  How  it  shall  relate. 

If  a  bargain  and  sale  be  inrolled  within  six  months,  it  relatea  to  the 
time  of  the  date,  and  passes  ab  initio.    2  Inst.  674. 

And  therefore,  if  the  bargainor  or  bargainee  die  after  the  indenture 
executed,  and  before  inrolment,  the  estate  passes  to  the  bargainee  and 
his  heirs,  if  it  be  inrolled  within  six  months.  2  Inst.  674,  5.  And  the 
heir  shall  be  in  ward.     R.  Hob.  186.     Ow.  149.     2  Cro.  408.     R. 

1  Rol  627. 1. 35. 

So  if  a  pracipe  be  brought  against  the  bargidnee,  and  a  recoveir 
upon  it  before  inrolment,  it  is  good ;  for  he  was  tenant  of  the  freehold. 

2  Inst.  675.     Ow.  70. 

So  if  the  bargainee  sell  before  inrolment,  and  the  deed  be  afterwards 
inrolled  within  six  months,  his  sale  is  good.  2  Inst.  675.  R.  cont. 
Hob.  186.  Vide  Hob.  165.  R.  ace.  4  Leo.  4.  Per  three  J.  2  cont. 
2  Cro.  62. 

Or  if  the  bargainor,  before  inrolment,  acknowledge  a  recognizance, 
8&C.  the  bargainee  shall  avoid  it.     R.  2  Inst  674. 

Or  give  a  judgment,  &c.     R.  Cro.  Car.  217. 

So  if  the  bargainor  afterwards  bargains  and  sells  to  another,  and  the 
second  deed  is  first  inrolled,  and  then  the  first  bar^n  is  inrolled  within 
six  months,  the  second  shall  be  void.  R.Dal.41.  Mo.41.  Dy.218.b. 
Per  Hob.  165. 

So  if  the  bargainor  die  before  inrolment,  his  wife  shall  not  enjoy  her 
dower  after  the  inrolment;  if  it  be  within  six  months.    Cro.  Car.  569. 

But  if  the  bargainee  die  before  inrolment,  and  the  deed  be  afterwards 
inrolled^  his  wife  shall  be  endowed.  R.  Cro.  Car.  217i  Cont  Ow.  70. 
1 50. 

If  the  bargainee  grant  a  rent  before  inrolment,  it  will  be  good.   Cro. 

Car.  217. 
So  if  a  stranger  release  to  the  bargainee  before  inrolment,  it  is  good. 

2  Inst  675. 

If  there  be  a  bargain  and  sale  of  a  manor,  with  an .  advowson 
appendant,  and  the  advowson  fall  before  inrolment,  the  bargainee,  if 
the  deed  be  afterwards  inrolled,  shall  present  Cro.  Car.  217.  Vide 
2  Bui.  8,  9. 

If  one  jouit-t^ant  make  a  bargain  and  sale,  and  before  inrolment  his 

companion 
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companion  dies,  yet  only  on6  moiety  passes ;  for  it  has  relation  to  the 
time  of  the  deed.     Co.Litt.  186.  a.     Cro.  Gur.  217.  569. 

Thou^  the  bargain  and  sale  has  words  which  comprehend  the  whole, 
Ow.  70. 

So  if  the  bargainee  makes  a  lease,  and  afterwards  the  deed  be  inrol- 
led^  the  lease  will  be  good.  R.  cont.  Cro.  Car.  110.  R.  cont. 
Carth.  178. 

So  if  there  be  a  bargain  and  sale  of  a  reversion,  the  bargaiilee  shall 
have  the  rent-charge  incurred  in  the  meantime  between  the  deed  and 
the  inrolment.    R.  Lat.  167.     Adm.  1  Sid.  310.    Cro.  Car.  218. 

And  by  the  bargain  and  sale  the  rent  accrues  without  attornment.  R. 
Cro.  El.  166.     Vau.  51. 

But,  if  the  rent,  incurred  before  the  inrolment,  be  paid  to  the  bar* 
gainor,  the  bargainee  has  no  remedy.  Dy.  218«  b.  in  marg.  Ow.  69* 
150. 

So  in  the  meantime,  between  the  bargain  and  sale  and  the  inrol- 
ment^ the  bargainee  shall  be  adjudged  to  be  seized,  if  the  deed  be  after- 
wards inroUed  within  the  six  months,  and  not  the  bargainor.  R. 
Ow.  70.  150.    Dub.  Cro.  Car.  218.    Vide  Dan.  696. 

But  after  the  bargain  and  sale,  and  before  inrolment,  if  the  bargainor 
levies  a  fine  to  the  bargainee,  and  then  the  deed  be  inrolled,  the  bar^ 
gainee  takes  by  the  fine.  R.  Mo.  337^  8.  680.  Cro.  £1.  917.  R. 
4  Co.  71.     2  Inst.  671,  2.     1  And.  285. 

And  it  may  be  averred,  that  the  fine  was  before  inrolment,  or  e  contra, 
R.  1  And..  285,6. 

So  if  the  bargainor^  in  the  meantime,  between  the  date  and  inrolment, 
enfeoff  the  bargainee,  he  takes  by  the  feoffment.     R.  Yel.  124.     R. 

1  Leo.  6.    Semb.  Ca.  Ch.  115.     R.  1  And.  1  IS. 

Otherwise,  where  an  inrolment  is  not  necessary,  {de  quo  tide  ante, 
B.  4, 5.)  for  then  the  bargain  and  sale  is  complete  before  the  fine,  or 
feoffinent.     R.  Yd.  124. 

So  if  the  lord  of  a  manor  bargain,  sell,  enfeoff,  and  release  to  his 
copyholder,  to  the  use  of  him  and  another,  and  afterwards  makes  liveiy^ 
he  takes  by  the  feofiment,  though  the  release  might  operate  presently. 

2  Rol.  787. 1.  20. 

So  if  a  man  lease  for  years  part  of  the  manor,  and  afterwards  bargains 
and  sells,  demises  and  grants  the  whole  to  B.  for  years ;  if  B.  take3 
attornment  of  any  of  the  tenants,  he  shall  take  by  the  grant ;  for  he  has 
an  election  to  take  by  the  one  or  the  other,  and  when  he  takes  attorn* 
ment  he  elects  by  the  grant,  and  therefore  shall  take  the  whole  by  the 
grant.     R.  2  And.  203.     2  Co.  35. 

So  after  a  bargain  and  sale,  if  the  deed  be  never  inrolled,  the  bar- 
gainor continues  seized. 

And  if,  before  the  six  months  after  the  first  deed,  there  is  a  second 
bargain  and  sale,  which  is  well  inrolled,  it  will  be  good.    Cro.  Car.  284. 

(B  10.)  There  shall  be  no  averment  after  an  inrolment,  con- 
trary to  the  purport  of  the  deed. 

If  the  deed  be  inrolled,  it  cannot  be  averred,  that  it  was  prima  deli- 
herat.  at  a  day  since  the  date;  for  by  the  same  reason  it  might  be 
averred,  that  it  was  never  delivered.  R.  1  Leo.  183.  2  Leo.  122. 
Ow.  138. 

And 
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And  it  oannot  be  ay^rred^  that  it  was  not  delivered.     1  Leo.  183. 

Or  that  it  was  not  acknowledged.     1  Leo.  184.     Vide  ante,  (B  6.) 

So  since  16  £Iiz.  it  cannot  be  averred^  that  it  was  not  inroUed  at  the 
day  indorsed  for  the  inrolment ;  for  that  is  part  of  the  record.  Semb.  ^ 
Rol.119,  120. 

But  before^  no  day  of  inrolment  used  to  be  entered,  and  then  it 
might  be  averred,  that  it  was  not  inrolled  within  six  months.  R. 
SRol.  119. 

But  there  may  be  an  averment  contrary  to  the  operation  of  the  deed : 
as,  that  it  was  not  comprized  within  the  deed.     1  Leo.  184^  5. 

That  nothing  passed  by  the  deed.     1  Leo.  184,  5. 

So  an  infimt,  or  feme  covert,  is  not  concluded  by  an  inrolment. 
Vide  ante,  (3  S.) 

So  a  stnuDger  is  not  concluded  by  an  inrolment,  but  nm  aver,  that 
the  deed  was  delivered  after  the  date.  R.  Sav.  91 .  Per  Holt,  C.  J.  at 
Maidstone. 

(B  11.)    What  shall  be  a  sufficient  consideration. — 

Vide  Covenant,  (G3,  &c.) 

A  bargain  and  sale  of  land,  whereby  an  use  arises,  ought  to  be  made 
upon  a  valuable  consideration. 

As,  for  money  paid,  (n) 

So  it  is  sufiScient,  if  it  be  under  a  condition  or  proviso  to  be  void^  if 
money  is  not  paid,  though  no  money  is  mentioned  to  be  paid.  1  Leo.  6. 

Or  if  the  vendee  by  the  same  deed  covenants,  if  the  money  is  not 
paid,  &C.  to  be  seized  to  the  use  of  the  vendor.     1  Leo.  25. 

So  in  consideration  of  money  paid  for  other  land.     R.  Mo.  547^  8. 

So  for  Aeloan  of  100/.  per  annum.    2  Rol.  782.  L  SO. 

So  if  upon  a  bargain  and  sale  a  rent  be  reserved,  it  .is  sufficient, 
without  odier  consideration.    2  Rol.  788. 1. 7-     1  Mod.  268. 

So  a  pepper-corn  reserved.  Semb.  1  Mod.  268.  R.  2  Mod.  25S. 
2  Vent.  85. 

So  money,  paid  by  any  one  of  a  corporation  in  his  private  capacity, 
is  sufficient  for  a  bargain  and  sale  to  tliem  in  their  corporate  capacity. 
R.  2  Rol.  788.  L  5. 

But  a  bargain  and  sale,  for  divers  causes  and  considerations,  without 
money,  is  not  good.  1  Leo.  170.  R.  Cro.  £1.  894.  1  Co.  176.  a. 
Vide  Covenant,  (G  4.) 

Though  it  be  recited  by  the  indenture,  that  the  bargainee  was  bound 
by  recogxiizance,  or  obligation  for  the  bargainor ;  if  no  money  appears 
to  be  piud.     R.  Cro.  £1.  894.     2  Rol.  783.  1.  40. 

So,  if  a  man  bargain  and  sell  land,  in  consideration  of  a  marriage 
before  had,  or  service  done^  it  is  not  sufficient     Semb.  DaL  18. 

Or,  in  consideration  of  natural  affection  to  his  son.   R.  2  Cro.  127*(o) 

Yet,  if  money  was  given,  it  may  be  averred,  though  it  be  not  ex- 
pressed by  the  deed.     1  Leo.  170.     Mo.  570. 

Thougn  there  be  no  mention  in  the  deed  of  any  consideration  in  par- 
ticular, or  in  general  terms.    2  Rol.  790.  1. 15. 

And,  if  the  bargain  and  sale  be  mentioned  by  the  deed  to  be  for 


mmm^B 


(«)  S  Atk.  148.  (o)  Ibid. 

money 
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money  paid,  it  ie  sufficient,  thou^  none  was  paid  ( p) ;  for  the  payment 
is  not  traversable.     1  Leo.  170.    Mo.  570. 

And^  pro  quadampecunuB  summoj  is  sofficient,  without  ascertaining 
the  quantum.     1  Leo.  170.     Mo.  570.    2  Rol.  786.  L  45. 

So  a  bargain  and  sale  pleaded,  without  expressing*  that  it  was  for  any 
consideration^  is  well.  R.  1  Leo.  ]  70.  but  Mo.  570.  semb.  cont. 
R.  ace.  Mo.  504. 

Vide  more  post,  (B  12.) 

(B  12.)  How  a  bargain  and  sale  shall  be  pleaded. 

If  a  bargain  and  sale  be  pleaded,  the  most  regular  form  is,  that  such 
an  one  by  mdenture,  of  such  a  date,  between  such  and  such,  debito 
modo  in  such  a  court,  infra  6  menses  tunc  praximos  sequentes  irrotulat. 
secundum  formam  staiuti^  S^c.  pro  quadam  pecunue  summa  barganizaxrit 
4*  vendidit,  S^.    2  Sand.  11,  12. 

If  the  deed  be  by  the  words,  dedi  8f  concessit  &c.  yet,  if  it  operates 
as  a  bargain  and  safe,  it  ought  to  be  so  pleaded.  R.  Cro.  El.  1 66*  Vide 
Pleader,  (C  37.) 

If  a  bargain  and  sale  be  pleaded,  without  alleging  in  what  court  it 
was  inrolled,  it  will  be  bad.  R.  Yd.  218.  Andjuxtajbrmam  statuti, 
does  not  supply  it.     2  Cro.  29 1 . 

So,  if  it  be  said,  debito  modo  irrotulat.  in  such  a  court,  without  say- 
ing x^ctHM&fjiiyorfiiam  staiuti,  or,  within  six  months,  it  will  be  bad.  R. 
after  verdict     Al.  19.     Semb.  Cart.  221. 

But  if  secundum  formam  statuti  be  added,  without  sayings  within  six 
months,  it  is  sufficient.     Semb.  2  Sand.  11. 

So,  if  it  be  said,  debito  modo  irrotulat,  in  such  a  court  within  six 
months,  it  is  good,  although  secundum  formam  statuti^  be  omitted. 
Semb.  2  Sand.  12. 

So,  if  it  be  said,  that  such  an  one  by  indenture  barganizavitS^vendi'- 
dUj  it  is  good,  though  pro  quadam  pecunia  summa  be  omitted.  Dub. 
Dy.  90.  b.  But  it  was  R.  ace.  ibidem  in  marg.  Semb.  cont.  Ma  570. 
But  it  was  R.  ace.  Mo.  504.  1  Leo.  170.  Dub.  Ray.  201.  1  Lev. 
308.  (y) 

But  if  it  should  be  bad  upon  demurrer,  it  will  be  good^ifter  verdict. 
R.  1  Lev.  808.    R.  1  Vent  109.  ^    . 

If  there  be  a  bargain  and  sale  of  a  rent,  the  party  ought  to  plead  at- 
tornment, and  virtute  ctyus  he  was  seized,  does  not  supply  it  R.  upon 
demurrer.     Cart.  221. 

If  a  bargain  and  sale  be  pleaded,  it  ought  to  conclude,  that  by  virtue 
thereof  and  of  the  inrolment,  and  the  statute  of  uses,  he  was  seized,  &c. 
2  Sand.  12. 

If  a  tenant  for  life  who  has  a  power  by  devise  to  make  sale,  sells,  the 
vendee  may  conclude  thus,  though  his  estate  only  passed^  by  the  statute. 
Per  Jones,  two  J.  cont.   Jou.  328. 

So  he  ought  to  conclude,  quod  intraxnt;  for,  that  by  the  statute  of  uses 
he  was  seized  without  entry,  is  not  sufficient.     R.  Noy,  6. 

(p)  1.  So  evidence  is  admisiible  to  shew  the  real  condderation  paid  in  contradiction 
to  that  expressed.    3  T.  R.  474. —  8.  Or  in  addition  thereto.    7  B.  P.  C.  70. 
{q)  The  omission  is  a  causa  of  special  demurrer.    9  H.  B.  S5d.    Str.  1238.    Wib.  91. 
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(FS.)  ParaphemaUa,  p.  228. 
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(G  1.)  Alienation  by  fine.  p.  230. 
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iDife.  —  By  the  st.  32  H.  8.  28,  &c.  p.  235. 
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p.  237. 
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(P  1.)  Alien  her  estate,  p.  239. 

( P  2.)  Accept  an  estate,  p.  239. 

(P  3.)  Execute  an  authority,  &c.  p.  240. 

(Q)  fljQbat  not. — Cannot  make  a  contract,  etc.  p.  241. 

(R)  ([Obat  act0  of  tbe  bu0banb  tbe  boife  mag  toaibe 
after  W  beat^*  p.  244. 

(S  1.)  Cdibat  0be  ma|)  affirm  by  ber  agreement,  p.  245. 

(S  2.)  The  effect  of  her  agreement,  p.  245. 
(S  3.)  What  shall  be  an  agreement,  p.  245. 
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(S  4.)  What  shall  be  a  waiver,  p.  246. 
'     (S  5.)  What  not  p.  246. 

(S  6.)  The  effect  of  her  waiver,  p.  246. 

(T)  (OQtiat  e0tate  ttie  toife  cannot  toaftie.  p.  246. 

(V)  3[n  tDliat  action0  6u0banD  and  toife  ouglit  to  /o(n. 
p.  247. 

(W)  3[n  tDliat,  tlie  tmietbano  jatball  0ue  alone,  p.  249. 

(X)  fn  ioliat,  ttie  dtmbanD  mag  0ue  alone  or  join  tottfi 
bi0  tDife.  p.  250. 

(Y)  (cabat  actioniBi  0MI  be  against  butfbanO  anb  toift. 
p.  252. 

(Z)  (DQbat  action0  tbe  butbanb  tfball  babe  bp  biia^  0ur« 
biblng.  p.  253. 

(2  A)  (DDbat  tbe  ^i%  If  0be  0Utbibe0.  p.  254. 

(2  B)  (Ldbat  actfon0  0ban  be  agafn0t  tbe  bu0banb»  If 
be  0utbibe0.  p.  254. 

(2  C)  (cabat  not  p.  255. 

(2  D)  pieabing  bg  bu0banb  anb  bilfe.  p.  ftss. 

(A)  iFeme  0ole* 

(A  1.)  What  acts  she.shall  do. 

A  feme  sole,  before  her  marriage,  may  do  all  acts  for  disposition,  &c. 
of  her  lands  or  goods,  which  any  man  in  the  same  circumstances  may 
do.  (a) 

But  the  law  does  not  require  any  thing  indecent  of  her :  and  there- 
fore, if  she  does  homage,  she  shall  not  say,  I  become  your  woman,  but 
I  do  homage  unto  you,  &c.     Co.  Litt  66.  a.     Lit.  s.  87. 

(A  2.)  What,  a  feme  sole  merchant. 

So  by  the  custom  of  London,  a  feme  covert  may  act  as  sole  in  the 
way  of  trade^  if  she  buys  and  sells  in  tiade  for  herself,  with  which  her 


(a)  1.  A  widow  before  her  marriage  with  a  second  husband,  conveved  her  fortune  to 
trustees  to  her  own  use ;  and  held  valid  against  the  second  husbana.  2  B.  C.  C.  545. 
S  Cos,  88.  —  8.  And  a  settlement  b;^  a  lady  about  to  marry,  of  her  property  in  trust 
for  her  sole  use,  benefit,  and  disposition,  gives  a  separate  estate,  l  Mad.  199. — 
5.  Vide  1  Yes.  J.  fS.  875.    2  Yes.  J.  194. 
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o|iiub«nd  does  not  intermeddle.     Cro.  Car.  69.     Vide  London,  (N  7.) 

(»)         . 

And  in  such  case^  if  there  be  a  suit  against  her,  the  husband  shall 
be  joined  only  for  conformity;  for  the  wife  only  shall  be  in  execution. 
Cro.  Car.  69. 

So  it  shall  be,  if  the  husband  formerly  used  the  same  trade^  but  at 
tbe  time  of  the  contract  is  a  soldier  beyond  sea,  and  does  not  inter- 
meddle.   Per  three  J.  Cro.  Carr  69. 

Bat  every  feme  sole  who  trades  within  London  is  not  a  feme  sole 
merchant    Cro.  Car.  69. 

(A  3.)  What,  if  the  husband  be  in  exile. 

So^  if  the  husband  (c)  be  banished  for  life^  his  wife  may  make  a  tes- 
tament, and  in  all  cases  act  as  a  feme  sole.  -  R.  2  Ver.  104,  5.  Vide 
in  Abatement,  (£  6.  — F2.)  {d) 

> 

(B)  (Ij^atdage. 

(B  1.)  What  shall  be. 

iTt  conjugium  subsisial  nan  aliud  natura  requirere  videiur,  quam  td 
talis  sii  aJhabitatio  quafceminam  constituat  quasi  sub  oculis  4r  custodid 


21.  A  feme  covert^  sole  trader,  by  the  custom  of  London,  may  bind  herself  by 
.  e  contract,  but  not  by  deed.  4  T.  R.  36J.  ^  Lofil.  \Zf.  —  S.  But  the  courts  at 
Westminster  will  not  enforce  that  custom  of  the  city  of  London,  by  which  a  married 
woman,  a  trader,  is  accounted  a  feme  sole.  4  T.  R.  961,  36S.  Lofit.  134.  —  3,  Nor 
can  an  action  against  a  feme  co?ert,  as  sole  trader,  be  removed  by  hakeoi  earput  from 
die  city  courts.    9  Blk.  1060. 

(e)  X.  Has  atgured  the  realm.  Ca  Litt.  192.  b.  133.  a. »  8.  Been  banished.  Ibid. 
—  3.  Or  transported.  S  Blk.  1 197.  Ca  B.  L.  43.  —  4.  Is  a  felon.  —  5.  Or  an  out- 
law. 

'  (d)  1.  The  court  will  not   stay  proceeding  in  an   acdon   brought   by  a  wife 

•qpanted  from  her  husband,   in  his  name,  for  an  injury  to  her  property,  upon 

the  defendant's  s^llcadon,  supported  by  the  husband^s  affidavit,  that  the  suit  had 

not  his  sanction.      9  East,  471.  —  2,  But  wife  may  plead  witl^out   her   husband. 

where  the  husband  is  transported ;  for  transportation  is  a  temporary  death.    LoffV. 

143.  -—  3.  Yet  the  rektion  of  a  marriage  is  not  suspended,  where  the  wife  lives 

soMirt  from   her   husband  with  a  separate  maintenance,  secured  to  her  by  deed; 

therefore   she   cannot,    under   those   circumstances,  contract  and  be  sued  as   a 

single  woman.    8  T.  R.545.  —  4.  And  even  when  it  was  considered  that  a  feme 

covert,   with  a  separate  maintenance,  was  liable  as  a  feme  sole,    4  T.  R.  766.  ; 

it  was  necessary  that  the  maintenance  should  be  permanent ;  therefore,  a  woman 

was  not  liid>le  in  respect  of  alimony  awarded  to  her,  by  the  ecclesiastical  court, 

during  the  pendency  of  a  suit  onl^.    5  T.  R.  679.  —  5.  So  the  relation  of  mar« 

ritte  IS  not  so^>ended  between  a  British  subject  and  his  wife,  b^  his  deserting  her  and 

going  abroad.    1 1  East,  301 .  —  6.  Nor  can  the  wife  contract  and  be  charged  as  a  feme 

sole,  from  tbe  husband  having  abandoned  her  for  adultery.    8  T.  R.  547.    1  B.  &  P. 

S38.  —  7.  Nor  will  the  residence  of  a  British  subject  in  an  enemy's  country,  and  with 

tbe  view  of  adhering  to  the  enemy,  render  his  wife  chamable  as  a  nngle  woman. 

9  B.  &  p.  8f  6.  —  8.  Though  she  passed  for  such.     1  N.  R.  80.  —  9.  Nor  can  the 

wife  of  a  foreigner  resident  abroad,  contract  and  be  chaijged  as  a  feme  sole,  thouch 

■he  pass  hersSf  off  for  sudb.    3  Campb.  1S3.;  overruling  2  Esp.  554.  587.    i  B. 

&  P.  857.  —  10.  Yet  if  a  woman  mamed  de  facto  to  one  whom  she  knows  to  have 

anodier  wife  executes  a  deed  as  hu  wife  jointly  with  him,  she  is  bound  as  a  feme  sole. 

s  Aost.  833. 

Vol.  IL  "  P  imrU» 
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jHoris  /  €td  hoc  in  htmvie  accedit  fUes  qui  se  Jitmina  mart  obstringit* 
Grot,  de  jure  belli  &  pacis,  1. 2..  c  5.  s.  8,  9. 

Nee  lex  divina  amplins  exegisse  videtur  utite  evangelii  propagatwnem. 
Grrot.  ibid.  s.  9. 

Apud  veteres  Ramanos  triplex  erat  contrahendi  mutrimofUi  Jbrmtdaf 
confqrreatio,  coemttOy  et  usus.     Seld.  Ux.  Heb.  1.  2.  c.  1. 

Sic  apud  Hebrteos ;  numnudi  datioj  pactionis  libellus^  et  coitus*  8dd« 
Ux.  L2'.  €•  1. 

Ut  fotmina  foret  verl  nxoTj  ante  legem  Mosaicam^  et  sine  ed^  prater 
mutuum  in  vita  lectique  societatem  consensum,  concubitus  erat  neeessarita* 
Seld.  de  jure  N.  et  G.  1. 5.  c.  4. 

Sed  lege  Mbsaicd  per  sponsidia  fiat  veri  uxor 9  per  nuptias  perfecte, 
Seld.  ibid.  c.  4.    Ux.  Heb.  I.  2.  c.  1.  IS. 

Sic  jure  Casareo  et  plerumque  pontificio  sponsalia  sunt  matrimonii  ipse 
contractus^  d  stipulation  et  nuptiarumJiUurarum  repromissio,  Seld.  Ux. 
1.  2.  c.  1.    Mo.  170. 

S09  by  the  common  law.  Co.  Lit  34.  a.  If  it  be  a  contract  per 
verba  de  prasenti,  Dy.  369.  a.  R.  6  Mod.  155.  Sal.  437.  Carth. 
99.  {e) 

S0|  if  a  contract  per  verba  dc  Jiitttro  be  afterwards  executed  by  con- 
summation.    Semb.  Sal.  438. 

Sed  interdum  jure  pontificio  sponsalia  tantum  obligant  adjuturi  matrix 
monH pactionemf  consensu  nondum  satis  firmstti*     Sdd.  Ux«  1.  2.  c.  1* 

Etjure  Casareoy  et  Hebraico,  aque  ac  pontificio^  nuptios  sunt  solennes 
iUi  ritus  quibus  matrimonium  perficitur.     Seld.  ,Ux.  1.  2.  c.  1.  IS. 

So  by  the  common  law,  t'dl  the  marriage  be  solemniaed,  the  wife 
cannot  be  endowed  ad  ostium  ecclesia.    Co.  Lit.  34.  a* 

And  the  usual  pleading  of  a  marrii^e  \&perpresbiterum  sacris  ordini- 
bus  c&Hstiiutum.    Sal.  120. 

By  an  order  of  parliament  1653.  6.  confirmed  by  the  st.  12  Car.  2. 
33.  marridge  shall  be  before  a  justice  of  peace,  and  dedared  by  him. 

Yet  during  this  order,  a  marriage  by  a  person  infra  sacros  ordines 
was  good.     1  Sid.  64. 

By  the  St.  1  W.  &  M*  18.  no  person,  taking  the  oaths,  &c.  shall  be 
prosecuted  in  the  ecclesiasticid  court,  for  nonnconforming  to  the  church 
of  England. 

And  if  such  marriage,  in  the  &ce  of  a  separate  congregation,  be 
questioned  in  the  spiritual  court,  a  prohibition  goes*  3  Lev.  376^ 
Sal.  438. 

So  a  marriage,  by  a  popish  priest  by  the  latin  service,  in  a  chamber, 
was  allowed,  and  a  secoiid  marriage  disannulled  by  a  sentence  in  the 
ecdesiastieal  court,  and  the  person  for  such  second  marriage  convicted 
of  felony.     4  vol.  of  Trials,  745.  763. 

Yet  aner  contract,  sicoeunt^  they  are  not  suable  for  fornication,  but 
oi^y  for  a  contempt  of  the  church.    Mo.  170.    Sal.  438. 

And  if  subsequent  espousals  ensue,  they  have  relation  to  the  first  oofOr 
tract,  and  avoid  all  mesne  acts.    Mo.  170. 

But  if  a  man  sick  in  bis  bed  be  naarried  to  a  woman  with  child,  pri- 

(e)  But  now  by  86  G.  8.  c.  5S.  0. 19.  w>  suit  or  prooeediDg  ditU  be  baA  in  any  ec- 
clesiastical court  to  compel  a  celebration  of  anv  marriage  in  facie  eodetki,  by  reason 
of  any  contract  of  matrimony,  whether  per  veria  de  punen^  or  per  verba  de  JtUuro. 

Vilely, 


Marriage.  Sll 

^ritdy,  out  of  t  church  ftnd  ohapelj  without  cel^bmticm  of  masfl,  it  was 
dot  a  marriage.    Somb*  1  Rol.  359. 1. 15. 

8d  by  a  contract  of  marriage,  it  is  no  marriage^  If  espousala  do  not 
afterwards  enstie.    Semb*  Mo.  170<  (/) 

So, 


-"*"    — -"'-^■— ~  «-»^»» -^^^^..^-t—y-^^u.^^^   »■>    —    —  .^    -^  ■_i_i_mj__xt—_i_ 


(/)  1.  Harriages  in  En^nd  are  now  regulated  by  S6  G.  2.  c.  35.  entitled  ^  An 
act  for  the  better  pre?enting  of  clandestine  marriages."  — 2.  By  s.  ii.  all  marriages 
ioleninixed  by  licence,  where  either  of  the  parties,  not  being  a  widower  or  widow, 
shall  be  under  the  ace  of  twenty-one  y^ars,  which  shall  be  had  without  the  consent 
of  the  fitther  of  such  of  the  parties  so  under  age,  if  then  living,  first  had,  or  if 
dead,  of  the  guardians  of  the  person  of  the  party  so  under  age,  lawfully  appointed, 
or  one  of  themi  and  in  case  tiiere  shall  be  no  such  guanlian,  then  of  the  mother  if 
Imna  and  unmarried,  or  if  there  be  no  mother  li?ing  and  unmarried,^  then  of  the 
attaraians  of  the  person  appointed  by  the  court  of  chancery,  shall  be  void  to  all 
iiitant8.-^8.   But  by  s.  12.  in  case  any  guardian  or  mother  shall  be*non  cothpoi 
iMnlw,  or  in  parts  beyond  the  se«i,  or  shall  refuse  or  withhoftl  their  consent  to  the 
laamage  of  any  parson,  any  person  desirous  of  marrying  may  apply  by  petition  to 
the  lord  chancellor,  who  may  proceed  in  a  summnry  way  to  examine  the  cause,  and 
declare  the  marriage  to  ba  proper,  if  it  shall  so  appear ;  which  shall  be  as  good  as 
if  the  guardian,  &e.  had  consented.  -^  4.  The  forms  required  to  be  observed  by  this 
itatute,  in  order  to  give  validity  to  marriages,  are,  by  s.  I.  that  ail  banns  of  matrimony 
shall  be  publishe*!  in  an  auiUble  manner  in  the  parish  church,  or  in  some  public 
chapel  (m  which  banns  have  been  usually  published),  belon^in^  to  the  parish  or  cha^ 
peiiy  where  the  persons  to  be  married  shall  dwell,  accurdin^  to  the  form  of  words 
presoribed  by  the  rubrick  prefixed  to  the  office  of  matrimony  m  the  book  of  common 
pfmyer,  upon  three  Sundays  preceding  the  solemnization  of  the  marriage,  during  the 
dmeof  morning  service,  or  of  evening  service  (if  there  be  no  morning  service  upon 
any  of  those  Sundays),  immediately  after  the  second  lesson ;  and  if  the  persons  to  be 
OMrrwd  shall  dwdl  in  divers  parishes,  &c.  the  banns  shall  be  in  like  manner  published 
io  the  church,  &C  belonging  to  such  parish,  &c.  wherein  each  of  the  said  persons 
•hall  dwell;  and  where  both  or  either  of  the  persons  shall  dwell  in  any  extra-parochial  ' 
plaea,  (baring  no  church.  Sec,  wherein  banns  have  been  usually  published '^  then  the 
Mans  sliall  be  published  in  some  parish  church,  &c.  adjoining  such  place;  and  where 
banns  shall  be  published  in  any  church,  &c.  belonging  to  any  parish  adjoining  to  any 
aatra-paroehialiplaoe,  the  parson,  vicar,  minister,  or  curate,  publishing  such  banns^ 
shaU  certiiy  in  writing;  under  his  hand  the  publication  thereof:  and  all  other  rules 
presciibcMl  by  the  said  mbrick  coacernin?  the  publication  of  banns,  and  solemnization 
of  natrimony«  not  hereby  altered,  shall  \^  obsarved :  and  in  all  cases  where  banns 
shall  have  been  published,  the  marriage  shall  be  solemnized  in  one  of  the  parish 
tfaorches,  &c.  wher^  such  banns  have  been  published,   and  in  no  other  place. — 
5*  Bat  by  ••  2.  no  parson,  frc  shall  be  obliged  to  publish  the  banns,  unless  the  per- 
sons to  be  married  shall,  seven  days  before  the  time  required  for  the  first  publication, 
deliver  to  such  parson,  &o.  a  notice  in  writing  of  their  true  christian  and  surnames, 
•ad  of  the  house  or  houses  of  their  respective  abodes  within  such  parish,  &c.  and  ik 
|he  time  daring  which  they  have  dwelt,  inhabited,  or  lodged  in  sucn  house  or  houses. 
—  a«  And  by  s«a.  no  parson,  ftc.  solemnizing  marriages,  &c.  between  persons  l)oth 
of  one  of  whom  shall  bd  under  the  age  of  twenty-one  ^oars,  after  banns  published, 
ifaall  ba  poniihable  by  ecclesiastical  censures  for  solemnizing  snch  marriages,  without 
aooMot  of  parents  or  guardians,  unless  such  parson,  &c.  shall  have  notice  of  the 
dbeeat  of  such  paients,  ftc.|  and  in  ease  such  parents,  &c.  or  one  of  them,  shall 
opeoly  and  jMibliddy   declare   in  the  church,  &c.  where  such  banns  shall  be  so 
pabHihed,  his  dissent  to  such  marriage,  such  publication  of  banns  shall  be  void. — 
7.  By  u  4.  no  licence  ihall  be  granted  by  any  archbishop,  bishop,  or  other  ordinary 
or  person,  fo  solemnize  any  marriage  in  any  other  church,  &c.  than  in  the  parish 
lehanh,  ftc.  of  the  parish,  &c.  within  which  the  usual  phice  of  abode  of  one  of  the 
penoaa  to  be  married  shall  have  been  for  four  weeks  immediately  before  graotine 
eaeb  Itceoee  i  or  where  both  or  either  of  the  parties  shall  dwell  in  any  extra-parochial 
places  harina  no  church  or  chapel  wherein  banns  have  been  usually  published,  then 
m  the  perish  church,  &c.  of  some  adjoining  parish. —  8.  And  by  s.  5.  all  parishes 
vfaere  tnere  shall  be  no  parish  church,  &c.  belonging  thereto,  or  none  wherein  divine 
iarviea  shall  be  asually  celebrated  every  Sunday,  shall  be  deemed  eztrfrf>arochial 
placet  for  the  purposes  of  this  act.  -*9.  By  s.  6.  the  n^jat  of  the  archbishop  of  Can- 
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SOf  if  the  marriage  be  not  conformable  to  the  ecderiastical  law,  the 
husband  shall  have  no  right  by  the  ecclesiastical  law ;  as^  if  the  mar- 
riage be  in  a  separate  congregation  by  their  preacher ^  who  is  a  lay-man, 
the  husband  wUI  not  be  entitled  to  administration.     R.  1  Sal.  120. 

Yet,  where  there  is  a  marriage  in  fact  only,  the  wife,  or  her  children, 
who  were  not  in  &ult,  may  be  entitled  to  a  temporal  right  Adm.  Sal. 
120. 


terbury,  and  his  offioers,  to  grant  q>ecial  licences^  to  many  at  anj  convenient  time  or 
place,  by  Tirtue  of  the  95  H.  8.  c.  si.  is  saved  and  reserved.  i-— 10.  But  by  s.  7.  no 
surrogate,  deputed  by  any  ecclesiastical  judge,  who  hath  power  to  grant  licences  of 
marriage,  shall  grant  any  such  licence  before  he  hath  taken  an  oath  before  said 
judee,  faithfully  to  execute  his  office  according  to  law,  to  the  best  of  his  knowledge, 
ancfhath  giVen  bond  in  lOOL  to  the  bishop  of  the  diocese,  for  the  due  and  fsdthful 
execution  of  his  office. -^11.  And  by  s.  8.  all  marriages  solemnized  in  any  other 
place  than  a  church,  or  such  public  chapel,  unless  by  special  licence  as  aforesaid,  or 
that  shall  be  solemnized  without  publication  of  banns,  or  licence  from  a  person 
having  authoritjr  to  mnt  the  same,  first  had,  «hall  be  void.  —  is.  But  by  s.  10.  after 
the  solemnization  <n  any  marriage,  under  a  publication  of  banns,  it  shall  not  be 
necessary,  in  support  of  such  marriage,  to  give  any  proof  of  the  actual  dwelling  of 
the  parties  in  the  respective  parishes,  &c.  wherein  the  banns  were  published ;  or 
where  the  marriage  is  by  licence,  it  shall  not  be  necessaiy  to  give  any  proof  that  the 
usual  place  of  abode  or  one  of  the  parties,  for  the  space  of  four  weeks  as  aforesaid, 
was  in  the  parish,  &c.  where  the  marriage  was  solemnized ;  nor  shall  any  evidence 
be  received  in  eiUier  of  said  cases  to  prove  the  contrary,  in  any  suit  touching  the 
Talidity  of  such  marriaee. — 15.  Bv  s.  14.  and  15.  the  diurchwardens  and  chapel- 
wardens  of  every  pkrish  or  chapelry  are  required  to  provide  books  of  vellum  or 
durable  paper,  in  which  all  marriages  and  banns  there  published  and  solemnized 
shall  be  registered,  in  a  particular  manner  and  form  hereby  prescribed.  — 14.  And 
by  s.  15.  all  marriages  shall  be  solemnized  in  the  presence  of  two -or  more  witnesses, 
befides  the  minister  who  shall  celebrate  the  same,  and  immediately  after  an  entry 
thereof  shall  be  made  in  such  registry,  in  which  it  shall  be  expressed  that  said  mar- 
riage was  celebrated  by  banns  or  licence;  and  if  both  or  either  of  the  parties  married 
by  licence  be  under  age,  with  the  consent  of  the  parents  or  guardians,  as  the  case 
shall  be,  and  shall  be  signed  by  the  minister  with  his  proper  addition,  and  also  by 
the  parties  married,  and  attested  by  two  witnesses  present  at  the  solemnization  of 
such  marriage. —  15.  By  s.  17.  this  act  shall  not  extend  to  the  marriages  of  any  of 
the  royal  family.  — 16.  Nor  by  s.  18.  to  Scotland;  nor  to  any  marriages  amongst 
^nakers,  or  amongst  persons  professing  the  Jewish  religion,  where  both  Uie  parties 
are  quakers  or  Jews;  nor  to  any  marriages  solemnized  beyonu  the  seas.  — 17.  No 
toleration  act,  or  statute  for  the  relief  of  nonconformists,  has  dispensed  with  the 
marriage  act  in  favour  of  the  dissenters  of  England. — 18.  And  the  31  G.  3.  c  32. 
which  relieves  roman  catholics  from  certain  penalties  and  disabilities,  to  which  they 
were  before  subject  in  EngUind,  expressly  prorides,  that  nothing  therein  shall  be 
construed  to  rraeal  any  part  of  the  marriage  act,  or  any  other  statutes  concerning 
marriages,  l  Gab.  404.  407  —  409.  41 1. — 19.  Illegitimate  children  are  within  the 
marriaeeact.  11  Bast.  1.  —  20.  And  those  names  are  the  parties  true  names,  by 
whichUiey  are4uiown in  the  world.  3  M.  &  S.  250.  537. — 21.  The  entry  -directed 
to  be  made  is  not  requisite  to  the  validity  of  the  marriage.  B.  S.  C'  No.  162.  — 
22.  But  marriages  contrary  to  the  essentials  of  the  act  are  void,  and  not  voidable 
only.  B.  S.  C.  154.  —  23.  A  marriage  is  void,  if  celebrated  in  a  chapel  erected 
unce  26  Geo.  2.  c.  53.  although  marriages  may,  in  fact,  have  been  frequently  cele- 
brated there.  Dougl.  659.  Vide  21  Geo.  3.  c.  53.  —  24.  British  subjects  reudent 
in  a  British  settlement  abroad,  are  governed  by  the  laws  of  this  country,  and  conse- 
quently, with  respect  to  marriage,  by  the  law  which  existed  here  before  the  mar- 
riage act,  viz.  the  canon  law.  Therefore,  where  two  British  subjects,  being  protestants, 
were  married  at  Madras,  by  a  Portuguese  roman  catholic  priest,  according  to  the 
catholic  form,  in  the  Portuguese  language,  in  a  private  room,  and  the  ceremony,  was 
followed  by  cohabitation ;  held,  that  this  was  a  valid  marriage,  though  without  a 
licence  from  the  governor,  which  it  is  the  custom  at  Madras  to  obtain.    2  Mars.  249. 
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So)  if  there  be  a  marriage  de  facto  {g),  the  husband  and  wife  may  sue 
for  a  debt  due  to  the  wife.     Sal.  43  ?• 

(B  2.)  Who  may  marry. 

By  the  st  32  H.  8.  38.  no  prohibition,  God's  law  except)  shall  im- 
peach any  marriage  without  the  Levitical  degrees;  and  none  shall  be 
admitted  in  the  spiritual  court  to  any  process,  plea^  or  allegation  con- 
trary to  this  act. 

And  therefore,  if  an  idiot  a  nativiiate  marry^  the  marriage  is  good^  and 
the  issue  legitimate.     R.  I  Rol.  340.  1.  32.     D.  I  Sid.  112.  {h) 

So  now  since  the  st.  2  Ed.  6.  21.  and  5  Ed.  6.  12.  all  ecclesiastical 
persons  may  marry.     Vide  2  Inst.  686. 

And  though  the  st.  2  &  5  Ed.. 6.  were  repealed  by  the  st.  1  Mar.  2. 
yet  that  being  repealed  by  the  st.  1  Jac.  25.  ,the  st.  2  &  5  Ed.  6.  are 
revived ;  and  the  marriage  of  ecclesiastical  persons  is  valid^  and  their 
issue  Intimate.     R.  12  Co.  9.     2  Inst  686,  7. 

(B  3.)  Who  not 

But  none  can  marry  any  one  who  is  married  to  another  then  alive. 
Vide  post,  (B  6.) 

Though  the  first  husband  or  wife  enter  into  reli^on.  1  Rol.  340. 
J.  25.  SO. 

Or  they  are  divorced  a  mensa  Sr  fhoro  only.  Co.  L.  235.  a.  Vide 
post,  (C  5.) 

Sa  no  one  precontracted  to  any  ought  to  marry  another ;  for  the  con- 
tract makes  the  marriage,,  if  espousals  afterwards  ensue ;  for  they  have 
relation  to  the  first  contract^  and  avoid  all  mesne  acts.  Mo.  1?0«  Vide 
post^  (C  1.) 

(B  4.)  What  shall  be  within  the  Levitical  degrees. 

So  since  the  st.  32  H.  8.  38.  a  marriage  withiit  the  Levitical  degrees 
shall  be  dirallowed:  and  therefore,  a  marriage  with  a  next  of  kin, 
being  prohibited  by  the  xviii.  and  xx.  of  Leviticus,  none  can  marry  his 
or  her  father,  mother,  brother,  sister,  son  or  daughter.  2  Inst.  683. 
R.  Vau,  306,  7.     Eq.  Ca.  157. 


(a)  1.  To  assert  rights  anywise  depending  upon  the  relation  of  husband  and  wife,  an 
acSal  marriage  musthave  tien  place.  —  2.  That  U  has  taken  place  will  in  all  cases,  save 
one,  be  intended  from  the  relation  of  husband  and  wife  appearing  to  subsist. — 3.  The 
excepted  case  is  where  the  husband  sues  for  adultery,  when  he  must  proye  his  marriage 
by  d&ect  testimony.  4  Burr.  2057.  1  Blk.-632.—  4.  Which  proof  may  be  by  copy 
of  the  register;  nor  are  the  minister,  clerk,  or  subscribing  witnesses,  the  only  compe- 
tent witnesses  to  the  identity  of  thelwurties.  Dougl.  171.  —  5.  ^ut  where  a  (at  least 
personal)  liability,  depending  upon  this  relation,  is  to  be  imposed  upon  two  as  husband 
and  wif4  or  upon  either  of  them,  the  plaintiff,  ignorant  of  the  truth,  wiU  establish  ui 
indefeasible  case  by  proving,  that  the  parties  have  represented  themselves  as  mamed, 

thouidi  in  fact  they  are  not  .   ,.  -     ^       . 

(A)  The  15  G.  2.  c.30.  enacts,  that  m  case  any  person  who  shall  be  found  a 
lunatic,  by  any  inquisition,  taken  by  virtue  of  a  commission  under  the  grrat  seal 
of  Great  Britain,  or  any  lunatic,  or  person  under  a  phrensy,  whose  person  and  estat© 
by  virtue  of  any  act  of  parliament  shall  be  committed  to  the  care  of  trustees,  shall 
many  before  he  or  she  shall  be  declared  of  sane  mind  by  the  lord  chancellor,  or  by 
such  trustees  or  the  major  part  of  them,  every  such  marriage  shall  be  void  to  all 

inttnts.  ^  « 
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Sot  none  can  marry  any  next  of  kin  to  them  by  affinity,  any  InoK 
than  if  they  were  of  kin  by  consansiiinity:  and  therefore,  if  one  marry 
the  mother,  sister,  or  daugiiter  of  his  wife,  it  will  be  witUn  the  Levi- 
deal  degrees.     Levit.  xviii.  v.  17,  18.    Van.  310. 

And  though  the  sister  of  his  ixdfe  is  prohibited,  Levit.  xviii.  18,  19. 
only  durmg  nis  wife's  life,  yet  it  is  now  unlawful  after  the  death  of  his 
wife ;  for  it  is  within  the  Levitical  degrees.  R.  Vau.  SSO.  812.  S24. 
828.  and  is  so  declared  by  the  18  Gan.  Apost.  by  the  st.  88  H.  8. 7.  and 
by  the  parochial  table.     R.  Skin.  37- 

So  a  father,  brother,  or  son  of  the  husband  is  unlawful  for  the  wife  | 
for  by  the  interdict  to  the  man,  the  same  d^ee  is  prohibited  to  the  wo- 
man*    2  Inst  683.     Vau*  305. 

So  all  marriages  mentioned  in  the  st.  28  H.  8. 7-  and  all  mentioned  in 
the  parochial  table,  which  by  the  99th  canon  made  anno  1603,  and  duly 
confirmed,  are  declared  contrary  to  the  law  of  Ood,  are  therefore  now 
unlawful.     Vau.  323.  325.  327,  328.  215. 

So  a  marriage  with  a  next  of  kin  to  his  next  of  kin  by  affinity  or  con- 
sanguinity, are  within  the  Levitical  degrees,  and  disallowea  by  the 
9t.  28  H.  8.  7.  and  32  H.  8.  38. 

And  therefore  it  appears  by  Levit.  xviii.  and  xid.  by  these  statutes, 
fmd  the  parochial  table,  which  enumerate  thirty  unlawful  marriages  within 
the  Levitical  degrees,  that  none  can  marry  his  grandmother,  aunt,  or 
grand-daughter  on  the  part  of  his  father,  or  on  the  part  of  his  mother. 
Vau.  308,  9.     £q.  Ca.  158. 

So  a  woman  cannot  marry  her  grandfather,  uncle,  or  grandson. 

jSo  a  man  cannot  mari^  the  grandmother,  aunt  (t),  or  grand-daughter 
pf  his  own  wife.    Vau.  311.     R*  £q.  Ca.  156. 

Nor  a  wife  those  relations  of  her  husband. 

So  an  uncle  cannot  marry  the  daughter  of  his  brother  or  sister,  though 
not  expresslv  mentioned  Levit.  xviii.  or  xx.  for  it  is  in  the  same  d^pree, 
viz.  next  of  kin  to  his  next  of  kin.    2  Inst.  683.    Vau.  323.     R.  Skin. 

87. 

So  he  cannot  marry  the  daughter  of  his  wife's  brother  or  sister ;  for 
he  is  uncle  to  such  by  affinity.  R.  Cro.  El.  228.  Mo.  907.  4  Leo. 
16.  Mann.  R.  Hob.  181.  R.  Vau.  248,  Peai-son.  Ace.  Vau.  323. 
Semb.  3  Lev.  364.  R.  2  Lev.  254.  2  Jon.  118.  R.  Ray.  464.  R. 
Lut.  1077.  D.  2  Inst.  683.  Semb.  5  Mod.  448.  Semb.  1  Sid.  434. 
R.  in  exchequer,  8  Geo.  inter  Butler  and  Gastril.  Eq.  Ca.  157, 158. 
Vide  Noy,  29. 

Nor  the  daughter  being  the  bastard  of  his  sister ;  for  the  Levitical 
law  says,  non  accedes  ad  proximam  sanguinis  tui.  Semb.  5  Mod.  168. 
Comb.  356. 

Nor  the  daughter  of  his  mother's  sister. 

So  a  marriage  to  the  grandfather,  great-ffrandfadier,  and  greaVfpreat^ 
grand&ther,  and  so  interminately  in  the  airect  line  ascending  or  de- 
scending, is  unlawful ;  for  it  has  the  same  repugnancy  as  a  marriage  in 
the  first  lineal  degree.    Vau.  242. 

But  by  the  st  22  H.  8.  38.  no  prohibition,  God's  law  except  (which 
exception  extends  to  cases  of  pre-contract,  impotence,  former  marriage^ 
&c  which  otherwise  would  be  allowed  by  this  act.    2  Inst  687*    Van. 


(i)  Bunb.  145. 

220, 
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220,221.)  aball  impeach  any  marriage  without  the  Levitical  degrees; 
and  none  shall  be  admitted  to  any  process,  &c.  in  the  spiritual  court 
oontraxy  to  this  act 

No  law  has  expresslv  determined  what  marriages  are  without  the  L^ 
▼ideal  degrees,  but  Levit.  xviii.  6.  says,  Thou  shalt  not  uncover  the 
nakedness  of  thy  near  of  kin ;  and  Levit*  xxi«  2.  names  father,  mo* 
ther,  brother,  sister,  son,  and  daughter  as  near  of  kin ;  and  Levit.  xviii. 
illustrates  this  general  rule,  by  a  prohibition  to  discover  the  nakedness 
of  the  finther  and  mother,  v.  7.  of  brother,  sister,  v.  9.  16.  of  sons 
▼•  15.  in  which  the  daughter  is  included,  though  not  named.  And 
Levit  xviii.  v.  12,  IS,  14.  prohibits  to  uncover  the  nakedness  of  the  fa- 
ther or  mother's  brother  or  sister,  and  of  the  son's  daughter,  v.  IQ.  be- 
cause near  of  kin  to  &ther,  &c. ;  and  pf  the  wife's  daughter  or  sister. 
V.  ITy  18»  because  her  near  of  kin ;  and  by  parity  all  near  of  kin  to  the 
near  of  kin  by  affinity  or  consanguinity,  and  beyond  these  degrees, 
Levit.  xviii.  or  xx.  the  st.  28  H.  8. 7.  or  the  parochial  table  do  not  ex* 
tend,  and  therefore  all  marriages  out  of  these  d^ees  seem  now  lawful  in 
the  collateral  line.     Vau.  307. 

And  therefore,  a  marriage  with  the  relict  of  his  grand-uncle,  the  wife 
of  his  gruidfather's  brother,  though  not  allowed  by  the  canon  or  civil 
law,  shall  not  now  be  impeached.  R.  by  all  the  judges  of  England. 
Vau.  241.  250.    2  Vent.  16. 

Nor  the  marriage  of  a  son  by  a  former  vefiire  with  the  daughter  of 
his  Other's  wife  by  her  first  husband ;  though  the  Karaiis  made  a  rule, 
which  prohibits  any  two  near  of  kin  to  marry  two  other  near  of  kin. 
2  Inst.  684.     Vau.  318. 

Nor  a  marriage  between  cousin-germans;  for  it  is  allowed  by  the 
St  32  H.  8.  38.     Vau.  218.    2  Inst  684.     £q.  Ca.  159. 

Or  with  a  woman  who  was  godmother  to  his  cousin  at  baptism  or  con- 
firmation.   2  Inst.  684. 

And  if  the  spiritual  court  impeach  a  marriage  without  the  Levitical 
d^;rees,  a  prohibition  lies.  Cro.  E1.228.  Vau.  207  to  220.  304.  Vent 
10  to  15. 21.     Eq.  Ca.  156. 

(B  5.)  At  what  age. 

By  the  law  of  Scotland,  a  woman  cannot  contrahere  spansalia  before 
her  age  of  seven  years.     1  RoL  342.  1. 20. 

But  by  the  common  law,  persons  may  marry  at  any  age.  Co.  Lit 
33.  a. 

And  upon  such  marriage  the  wife  shall  be  endowed,  if  she  attain  the 
age  of  nine  years,  of  w}u£K>ever  age  her  husband  be ;  bat  not  before  the 
age  of  nine  years.    Co.  L.  83.  a. 

And  if  the  husband  alien  his  land,  and  afl«rwards  his  wife  attain  the 
ageof  nine  years,  she  shall  be  endowed  of  the  land  sold  before*  Co. 
J^.  89.  a. 

And  if  there  be  a  writ  to  the  bUiop  to  certify,  whether  they  were  ever 
coupled  in  lawful  matrimony,  he  ought  to  certify  that  they  were^  of  what 
age  soever  the  husband  be.    Co.  L.  33.  a.    R.  Dy.  369.  a. 

And  at  any  age  the  hnsband  shall  have  trespass  de  muUere  abduOa 
€um  bonis  vhri.    1  Rol.  341. 1. 35. 

And  if  the  husband  die  before  age  of  consent,  the  marriage  is  dis- 
•olvcd^  butaot  dbaffinned  Aimiio.    Semb.  cont  Mo.  741. 

P4  Yet 
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Yet  to  such  marriage  the  husband  or  the  wife  may  agree  or  diaagree 
at  his  or  her  age  of  consent.  % 

By  the  law  of  Scotland^  and  the  civil  as  well  as  the  common  law,  the 
age  of  consent  of  the  man  is  the  age  of  Hyears.     1  RoL  342.  C. 

The  age  of  the  woman  by  the  civil  and  common  law  is  the  age  of  12 
years.     1  Rol.  S42.  1. 15. 17. 

B^  the  law  of  Scotland,  it  is  the  age  of  14  years.     1  Rol.  842. 1. 18. 

If  at  the  time  of  the  marriage  the  husband  be  above  14,  and  the  wife 
under  12,  when  she  attains  the  age  of  12  years,  the  husband  may  disa- 
gree as  well  as  the  wife,  and  so  xnce  versa.     Co.  L.  79. 

A  disagreement  to  the  marriage  before  the  age  of  consent  is  of  no 
force.     Vide  I  Rol.  340. 1. 50. 

For>  if  the  husband  disagree  before  14,  and  marry  another,  the  issue 
of  the  2d  marriage  b  a  bastard.  1  Rol.  841. 1.  45.  Cont.  Dy.  18.  a. 
in  marg. 

But  a  disagreement  before,  if  the  husband  marries  another  after  the 
age  of  fourteen,  amounts  to  a  disagreement  after  the  age  of  consent. 
1  Rol.  841. 1.  15.    R.  Mo.  575. 

If  the  husband,  or  wife,  at  the  age  of  consent,  once  agree  to  the 
marriage,  they  cannot  afterwards  disagree. 

And  a  continuance  of  the  suit  in  trespass  de  muliere  abducta  cum 
bonis  virif  after  that  age,  amounts  to  an  agreement.     1  Rol.  841. 1.  35. 

And  if  after  the  age  of  consent,  the  husband  or  wife  disagree  by 
parol,  yet  cohabit  as  husband  and  wife,  this  amounts  to  an  agreem^t 
R.  1  Rol.  841.1.  25. 

Though  the  words  of  disagreement  are  reduced  into  writing,  and 
signed  by  the  husband.     1  Rol.  841. 1.  25. 

Otherwise,  if  the  disagreement  \)e  made  before  the  ordinary.  Per 
Warberton.     1  Rol.  341. 1.  82. 


(B  6.)  Who  are  husband  and  wife. 

If  a  man  and  a  woman  marry  under  the  age  of  consent,  they  are 
husband  and  wife^  till  disagreement.^    Vide  ante,  (B.  5.)      1  Leo. 

63,  ,4. 

So,  if  a  man  marry  a  woman  precontracted,  they  are  husband  and 

wife,  till  divorced. 

So,  if  he  marry  within  the  Levitioal  degrees.     1   Rol.  840. 1.  10, 

17.     357.  1.  45. 

So,  if  a  priest  had  married  before  the  st.  82  H.  8.  88.  1  Rol.  340. 
1.  35.  40.     2  Inst.  687.    Dy.  185.  a.  in  marg.      * 

So  if  there  be  a  marriage  by  duress.  Per  Yaxly,  Frowlck  cont 
Kel.  52.  b.  Cont  per  WiUdham,  1  Sid.  65.  D.  cont.  1  RoL  840. 
1.  20.     R.  ace.  Cro.  Car.  488.  493.     Per  Noy,  Dy.  18.  a.  in  marg. 

So,  if  they  are  divorced  only  a  mensa^'  thoro.  1  Rol.  841. 1.  40. 
Co.  L.  235.  a.    Vide  post,  (C  5.) 

But  a  marriage,  when  a  former  husband  or  wife  is  alive,  is  null,  as 
well  by  the  spiritual  as  by  the  common  law,  and  they  are  not  husband 
and  wife  de  facto.  1  Rol.  840.  1.  18.  R.  Cro.  £1.  857j  8.  1  Rol. 
857. 1.  40.     860.  F.     1  Sal,  121. 

So,  if  a  nun  had  married ;  for  she  was  under  avow  of  chastity;  and 

1 8  therefore 
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therefore  her  marriage  was  void.  Cont  1  RoL  840.  L  41.  Aoc.  2  Inst. 
687.     12  Co.  9. 

Or^  a  monk.     12  Co.  9.    2  Inst.  687.  {k) 

(C)  Ditiorce. 

(€  1.)  A  vinculo  matrimonii. — Causd  prcecantractus. 

A  diyorce  is  d  vinada  matrimonii^  or,  a  mensa  4r  tharo.  Co.  L« 
835.  a. 

A  divorce  will  be  d  vinculo  when  the  husband  or  wife  was  precon- 
tracted to  another.     Co.  L.  285.  a.     Vide  ante»  (B  3.) 

And  a  divorce  for  prascontract  may  be  niade>  without  summoninff 
any  to  answer  in  the  spiritual  court,  except  the  parties  to  the  prsoon- 
tract :  as,  if  A.  be  contracted  to  B.  and  afterwards  marry  C.,  the  di- 
yorce may  be  -by  a  libel  by  B.  against  A.  without  process  against  C. 
Mo.  170. 

So  a  divorce  is  wall  made  by  a  sentence,  that  A.  do  many  B,  without 
a  sentoice  to  declare  the  marriage  void  between  A.  and  C.    R.  Mo 
170. 

But  by  the  st.  32  H.  8.  38.  all  marriages  in  England,  solemnized 
in  the  &ce  of  the  church,  and  consummated,  &c.  shall  be  valid,  not- 
withstanding any  prsecontract  of  both  or  either  party  not  consummated. 
—But  this  clause  was  repealed  by  the  st.  2  &  3  Ed.  6.  23.  and  not 
revived  by  the  st.  1  El.  1. 

So^  by  the  st.  33  H.  8.  6.  in  Ireland.  But  it  being  repealed  in 
Irdand  bv  the  st  3  &  4  Ph.  &  M.>  nothing  was  revived  by  the  st. 
2  El.  1.  there,  except  what  concams  the  d^rrees  of  consanguinity. 

So,  if  a  marriage  be  dissolved  by  a  sentence  upon  a  precontract,  the 
man  and  former  wife  are  not  complete  husband  and  wife,  till  the  mar- 
riage be  solemnized.    Cont.  per  Noy,  but  Twisd.  ace.  1  Sid.  13. 

(C  2.)  Consanguinitatis^  aut  qffinitatis. 

So  a  divorce,  causd  consanguinitatiss  aut  affiniiatis,  is  d  vinculo.  Co. 
L.  235.  a.    47  Ed.  3.  pi.  78. 

Though  it  were  for  spiritual  affinity,  when  that  was  allowed. 


(k)  Where  a  woman  is  sued  as  a  feme  sole,  and  between  the  original  process  and 
appearance  marries^  the  suit  does  not  abate.  Loffl.  27. — s.  And  if  an  action  is  originally' 
broii^ht  against  a  wife  when  sole,  and  pending  the  suit  she  marries^  judgment  and  ex- 
ecution acainst  her  only,  are  regular.  4  East,  5S1.— 5.  Ejectment  against  a  single 
woman  wno  marries  before  trial.  Afterwards  there  is  a  Terdict,  judgment  and  ezecu« 
tion  by  habere  faaa»  poiseaionem  et  n.  fa.  against  her  by  her  maiden  name.  Objected 
that  the  execution  was  irregular,  since  where  a  new  person  shall  become  chargeable  to 
the  execution  of  a  judgment  who  was  not  party  to  the  judgment,  there  a  icu-e  facUu 
ought  to  be  sued  against  him,  to  make  him  party  to  the  iudgment.  Here  the  husband 
has  acquired  the  term  and  the  goods  of  his  wife,  but  held  regular.  For  as  to  the  ha6» 
foe,  poet,  the  judgment  in  ejectment  shews  that  the  wife  had  np  right  or  interest  in 
the  term ;  therefore  it  is  not  to  take  from  the  husband  his,  but  to  get  possession  of  the 
plaintifTs  property.  As  to  the  Miya.  it  was  a  mere  nullity,  since  the  wife  had 
no  goods,  ana  the  goods  of  the  husband  could  not  be  seised  under  such  a  writ. 
3  M.&  S.  557. — 4.  If  a  woman  marry  a  second  husband  living  the  fint,  and  the 
•econd  not  privy,  she  is  during  the  cohabitation  to  be  conndcred  as  a  serrant  to  him, 
and  he  n  entitled  to  the  benefit  of  her  labour.    Str.  sa 

By 
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By  the  law  of  the  Hebrews,  ikere  was  no  divorce  for  incest;  for  the 
marriage  was  null.    Van.  815. 

(C  3.)  Impotentke.     " 

So  a  divorce,  causd  impotentiiSf  will  be  d  vinculo,  Co.  L.  235.  a. 
1  And.  185.    5  Co.  98.  b.    2  Leo.  170.    Dy.  178.  b.  179.  a. 

A  divorce  for  impotence,  or  firigidity,  may  be  upon  an  universal  im- 
potence ;  as,  if  he  be  an  eunuch. 

Or,  for  a  perpetual  impotence  previous  to  the  marriue  quoad  hanc, 
be  it  natural^  or  accidental.  R.  11  Jac.  Earl  of  £sex.  2  Leo. 
172,  S. 

If  there  be  a  divorce  upon  evidence,  which  shews  a  perpetual  im- 

Ktence  quoad  hanc,  and  tne  husband  afterwards  marries,  and  has  issue 
another  wife,  the  issue  shall  be  legitimate ;  for  the  first  sentence 
8^1  be  in  force  till  repealedf  and  the  second  marriaee  good,  unless  it 
be  dissolved  in  the  life  of  the  parties,  and  a  man  may  oe  habilis  ei  in- 
iabUis  dhersis  temporilm.  R.  5  Co.  98.  b.  2  Leo.  169.  173.  Dy. 
179.  a. 

So,  if  the  woman  afterwards  marry,  and  she  and  her  second  husband 
levy  a  fine,  and  then  the  former  husband  by  a  second  wife  has  issue,  the 
fine  shall  not  be  stayed.    Dy.  179.  a.    2  Leo.  169. 

So,  if  the  husband  bring  trespass  pro  uxore  abducld  cum  bonis  viri^ 
and  pending  the  action,  the  husband  and  wife  are  divorced  causd  i m- 
poUmtia;  the  action  does  not  abate;  for  it  is  founded  upcm  the  posses- 
•km,  and  ne  tmjues  accouple  is  no  plea.     2  Leo.  170. 

(C  4.)  Metus. 

.    So^  a  divorce,  propier  metum.    Co.  L.  235.  a. 
Or,  propter  sapotttatn* 
A  divorce  for  severity  is  grounded  upon  the  law  of  nature.    Cro. 

Car.  468. 

And  it  will  be  a  cause  for  it,  if  the  husband  strip  his  wife  of  her  ap- 
parel, and  other  necessaries.     1  Sid.  118. 

But  a  divorce  ibr  severity,  is  not  a  divorce  d  xAncuHo^  but  a  separation 
d  nensd  8f  tkoro  only.    Cro.  Car.  462. 

And  a  subsequent  marriage,  afiier  such  divorce,  is  not  lawfiiL  Cro. 
Car.  469. 

(C  5.)  A  mensd  et  thoro. — ^Vide  ante  (C  4.) 

A  divorce^  caxssd  ^duUeriif  will  be  d  mensd  4*  ^^o  only.    Co.  L. 

235.  a. 

For  such  a  divorce  arises  upon  a  cause  subse^ent,  not  antecedent  to 

the  marriage*    Cro.  Car.  462. 

So  a  divorce,  camd  prqfessionis^  does  not  bastardise  the  issue. 

And  therefore^  if*  a  man,  after  a  divoroe  d  mensd  4*  ihoro^  marry 
another  woman,  the  second  marriage  is  void.  R.  Mo.  683.  Co.  Lit. 
235.  a.    Vide  ante,  (B  3.  6.) 

If  the  husband  releases  a  legaqr,  given  to  the  wife  during  the  divorce, 
it  will  be  disdiarg^.     R.  Mo.  eSS.  D.    Cro.  Car.  468. 

But  if  the  husband  sells  a  term  for  years,  which  he  has  in  right  of  his 
wife»  equity  wUl  grant  an  injunctioa*  B«  Eq»  Ca,  43«~2d  part, 
2  Mod.  Ca. 

(C  6.)  How 
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Husband  and  vnfb  are  one  person.  319 


(C  6.)  How  a  divorce  shall  be  obtainecL. 

Si  mfy  out  uxor  eonvdat  ad  teewnias  mtpiidi,  insiUuenia  est  lis  per 
iegitimum  vJrtiiM  contra  tueorem  Sf  tuperinduchanj  aid  e  conira  per  legi* 
imam  uxorem  ffmhra  xfurtan  4*  superinducUOt^  in  coMisa  difoortii  d  vin- 
ndo  nuUrimonii  4*  restUutiene  obseqmorum  tonJHgaliMm.  Ought  Qrdo. 
Ja<L  283. 

Sie  9oletJieri  pro  mdlitate  matriwOmii  inteir  impubereSf  si  ante  aiaiem 
requisitam  diumUt  una  parHum.    Ooght*  Ord.  Jud.  284. 

Sic  pro  nuUitaie  matrimonii  in  gradu  consangidnitatis^  out  qffinitatis* 
Ought.  Ord.  Jud.  286. 

Aui  vbi  part  aliqtta  est  inkabilis,  eausA  impotentuey  4^.  Ou^t. 
Old.  Jud.  286. 

But  a  divorce  cannot  be  prosecuted  after  the  deadi  of  the  pardes. 
R.   1  Rd.  960.  H.     1  SaL  121. 

So  a  marriage  cannot  be  dn^wn  in  question  upon  any  collateral  snr« 
miae,  after  the  death  of  the  parties  i  and  if  it  be^  a  prohibition  goes. 
I  Bol.  860. 1.  50.  52. 

So  a  divorce  by  senience,  in  the  life  of  the  parties,  cannot  be  re-exa- 
mined after  the  death  of  the  parties.     R.  2  Cro.  186. 

So^  after  the  death  of  the  husband,  the  marriage  shall  not  be  drawn 
in  question,  though  the  wife  be  alive.     1  Red.  860. 1.  ult. 

Nor,  after  the  death  of  the  wife,  though  the  husband  be  alive. 
Carth.  271. 

And  if  a  marriage  was  incestuous,  and  a  suit  conunenced  for  it  against 
husband  and  wife,  and  one  of  them  dies,  thou^  they  mav  proceed 
against  the  survivor  to  enferce  penancoi  yet  if  they  proceed  to  bastardize 
the  issoQ,  a  prohibition  goes.  R«  Oarth.  271.  Comb.  200.  4 
Mod.  182. 

(C  70  The  effects  which  follow. 

If  there  be  a  divorce  i  vinado  matrimonii^  the  issue  between  ihem 
will  be  bastards.    Vide  Bastard,  (A.) 

And  a  sentence  for  divorce  stands  in  force,  till  reversed  by  appeaL 
1  And.  185.  2  Leo.  169.  5  Co.  98.  b. 

So,  a  sentence  for  nullify  of  a  marriage  in  causa  jactitationis  mari^ 
tagii.   R.  Carth.  225. 

And  if  the  parties  die,  an  examination  will  not  be  allowed  to  prove 
an  heir,  contrary  to  ihe  sentence.    R.  2  Cro*  186t    7  Co*  4S» 

(D)  t{>UjriianD  ano  mife  are  one  perje(on« 

^D  1.)  In  what  respect-— The  one  cannot  niake  an  estate  to 

the  other. 

Husband  and  wife  are  one  person  in  law.    Lit.  s.  168.  291. 
And  therefore,  by  no  conveyance  at  the  common  law,  coiild  the 
Imsbaod  givean  estate  to  his  wife.    Co.  Lit  112*  a.  187. b. 

Nor 
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Nor  the  wife  to  her  husband.     Co.  L.  187.  b.  (/ ) 

So^  an  husband  cannot  covenant  or  contract  wiUi  his  wife.  Co.  L« 
112.  a.  (m) 

So^  if  a  man  make  a  bond  or  contract  to  a  woman,  and  they  after* 
wards  intermarry,  the  bond  or  contract  is  discharged.  D.  Cro.  Car.  55 1» 

So,  if  two  men  make  a  bond  or  contract  to  a  woman,  or  e  contra^ 
and  one  of  them  marries  with  her,  the  bond.  Sec  is  discharged.  D. 
Cro.  Car.  551. 

Though  it  be  intended  for  the  advantage  of  the  wife  during  the  co- 
verture ;  as,  that  she  shall  have  such  rents,  &c.  at  her  disposal.  Ca. 
Ch.  21.  117. 

But  now,  by  the  stat.27  H.8.  the  husband  (n)  may  make  an  estate  to 
his  wife :  as,  if  he  mak^  a  feoffinent  to  the  use  of  his  wife  for  life  in  tail> 
or  in  fee,  the  estate  wiU  be  executed  by  the  stat.  27  H.  8.  and  the  wife 
will  be  seised.     Co.  L.  1 12.  a. 

So,  if  th^  husband  covenant  to  stand  seised  txr  the  use  of  his  wife»  - 
Ca  L.  112.  a. 

So»  the  husband  may  devise  to  his  ^ife ;  for  that  does  not  take  effect 
till  after  his  death.     Co.  L.  112.  a.  b. 

And  this,  where  by  custom  he  might  devise  at  the  common  law. 
Lit.s.  168. 

So,  where  the  husband  or  wife  act  en  autre  droits  the  one  may 
make  an  estate  to  the  other;  as,  if  the  wife  has  an  authority  by  will  to 
sell,  she  may  sell  to  her  husband.     Co.  L.  112.  a. 

So,  a  covenant  or  contract  by  a  man  with  a  woman  is  not  destroyed 
by  their  marriage,  where  the  thing  is  fiiture,  to  be  done  after  the  mar- 
riage determined ;  as,  to  leave  his  wife  worth  so  much  after  his  death. 
R.  per  two  J.  Hob.  cont.  Hut.  17-  Hob.  216.  R.  2  Cro.  571.  Per 
two  J.  Holt,  cont.  Hil.  11  W.  S.  3*R-  inter  Gage  &  Acton,  (Reported 
Comyns's  Reports,  67.)     1  Sal.  326.     R.  Pal.  99.     Carth.  512.  {o) 

That  she  may  make  a  disposition  by  her  will.     Ca.  Ch.  118. 

So,  the  marriage  does  not  defeat  a  breach  before.     R.  Skin.  409. 


(/)  1.  But  articles  of  Qsreement  between  them,  for  the  wife  to  allow  the  husband 
so  much  out  of  an  estate  left  to  her  separate  use,  are  binding  in  equity  without  the 
intervention  of  the  trustees,  as  an  execution  of  the  power.  Bunb.  205. —  2.  A  gift 
by  the  husband  to  the  wife,  without  intervention  of  trustees,  held  good  in  eauttr. 
Bunb.  205.  —  3.  But  the  |:rant  by  the  lord  of  the  manor  of  copyhold  lands 
to  his  wife  immediately,  without  the  intervention  of  another,  is  void  2  Wils* 
254. 

(m)  Husband,  lord  of  a  manor,  cannot  grant  lands  to  bis  wife,  immediately,  by  a 
copy  of  court-roll.    2  Wils.  254. 

(fi)  1.  The  rule  that  a  feme  covert  is  to  be  considered  as  a  feme  sole  as  to  her 
separate  property,  does  not  extend  to  transactions  with  her  husband.  2  Ves.  J.  498. 
—  2.  Wne  may,  by  consent  in  court,  dispose  in  favour  of  her  husband  of  her  revere 
uonary  interest  in  personalty.  3  Mod.  384. — 3.  Vide  10  Ves.  580.  1  Cox,  193. 
2  Ves.  J.  488.  498.     8  Ves.  183.     9  Ves.  369. 

(o)  1.  1  Ld.  Rd.  515.  S  T.  R.  381.  —  2.  If  a  bond  on  marriage  be  given  to  trus- 
tees, conditioned  to  leave  the  intended  wife  a  sum  of  money,  and  the  wife  be  made  the 
executrix  of  the  obligor,  she  may  retain  the  amount  of  the  bond,  and  plead  such  re- 
tainer to  an  action  brought  against  her  by  another  bond  creditor  of  her  husband. 
13  Geo.  2.  7  Mod.  8V0.  edit.  292.  Willes,  186..S.  C.  —  3.  Seciu,  if  the  bond  be 
conditioned  to  pay  the  tnuteet  the  money  in  trust  for  the  wife ;  but  in  snch  case 
the  wife  may  pay  the  trustees  out  of  the  assets,  or  pay  out  of  her  own  money  and  re* 
tain  assets  pro  tantOf  or  confess  judgment  to  the  trustees  to  cover  assets.  Ibid. 

So, 


Husband  and  wife  are  one  person.  '  921 

SOf  a  covenant  for  the  benefit  of  the  vrife,  though  destroyed  by  the 
marriage,  shall  be  aided  in  equity.     R.  2  Ver.  481.  {v) 

SOf  an  agreement  to  make  a  marriage  settlement  shall  be  decreed  in 
equity  after  the  marriage,  though  it  was  to  be  made  before  the  mar- 
riage.    R.  2  Vent.  343. 

So,  an  agreement,  to  permit  the  wife  to  dispose  of  so  much  money 
during  her  coverture.    Dub.  1  Ver.  409. 

(D  2.)  Take  a  joint  estate  by  entireties. 

So,  if  an  estate  be  granted,  or  conveyed  to  an  husband  and  wife, 
and  their  heirs,  they  do/  not  take  by  moieties,  as  other  joint-tenants, 
but  the  entire  estate  is  in  both.     R.  2  Lev.  39. 

And,  if  an  estate  be  granted  to  an  husband  and  wife  and  another 
person,  the  husband  and  wife  have  but  one  moiety,  and  the  other  the 
other  moiety.     Lit  s.  291. 

And  therefore,  if  husband  and  wife  have  a  joint  estate,  and  the  hus- 
band commit  treason,  and  dies,  the  wife  shall  recover  the  entire  estate 
from  the  king,  who  seized  it  as  forfeited.     Co.  L.  187.  a. 

Sb^  if  an  estate  be  granted  to  husband  an4  wife-  and  their  heirs, 
where  the  husband  is  a  villein,  and  the  wife  free,  and  the  lord  enters, 
and  the  wife  survives  ;  she  shall  have  the  whole.     Co.  L.  187.  b. 

If  husband  and  wife  take  an  estate,  and  the  husband  alone  aliens  the 
whole,  it  is  not  good  for  a  moiety.     Semb.  Co.  £1.  187*  b. 

So^  if  an  estate  be  granted  to  husband  and  wife  and  another  person, 
and  the  husband,  by  fepjBBnent,  aliens  the  whole,  and  the  wife  sur- 
vives, and  dies;  the  other  person  shall  have  the  entire  estate;  for  he 
and  the  wife  surviving  were  joint-tenants  of  the  right  of  the  whole 
estate^  and  therefore  he  shall  have  the  whole  by  survivor.  Co.  L.  187f 
8.  327.  b. 

So,  if  an  estate  be  grante4  to  a  man  and  a  woman  and  their  heirs» 
who  marry  before  the  estate  is  completely  conveyed,  they  take  by  en- 
tireties; as,  if  there  be  feofiment  to  a  man  and  a  woman,  who  marry, 
and  then  livery  is  made  secundum  formam  cliarta^  they  take  by  enti- 
reties.   Co.  L.  187*  b. 

«So»  if  there  be  a  grant  of  a  reversion  to  them,  and  they  marry  before 
attornment.    Co.  L.  187.  b. 

So,  if  there  be  a  feofiment  to  them  with  warranty,  and  afterwiurds  they 
marry,  and  recover  in  value,  they  shall  haVe  the  estate  recovered  by  en- 
tireties.    Co.  L.  187*  b.    Dy.  149*  b.  in  marg.  {q) 

(D  S.)  When  they  take  by  moieties. 

But,  if  an  estate  were  conveyed  to  the  use  of  a  man  and  woman,  who 
afterwards  marry,  and  then  the  stat  27  H.  8.  is  made,  they  have 

(f>)  1 .  Husband  under  a  decree  to  propose  a  settlement  of  stock  belonging  to  his 
me,  transferred  to  the  accountant-general  by  order,  came  to  an  agreement  with  her 
out  of  court,  and  while  they  lived  apart,  but  not  Xe^My  separated,  to  take  part  and 
give  up  the  rest;  this  agreement  does  not  bind  die  wife;  and  the  husband  oying,  be- 
K)re  any  steps  were  taken  for  executing  it,  the  whole  survived  to  the  wife  4  Ves.  15. 
— 8.  YuleSB.C.C.  51. 

{q^  A  mortgagee  of  a  copyhold  estate  in  possession  under  a  forfeited  mortgage,  and 
conndered  as  irredeemable,  devised  it  as  land  to  husband  and  wife  in  fee ;  the  con- 
veyance of  the  husband  alone,  without  the  concurrence  of  his  wife,  passes  no  interest 
against  the  wiff  iarviving,    8  T.  R.  65t. 

^  moieti^S; 
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;  fer  the  statntd  eacdcutes.the  use  in  die  tam^  ^ualiiyi  8tc.  Co. 
1.  187.  b.     R.  Mo.  28.     Dv.  149.  b. 

So^  if  it  be  to  them  in  tul,  as  well  bb  in  fee«tiniple«     R.  Mo.  9tf . 

So,  they  do  not  take  bjr  entiredeB,  if  the  estate  be  expressly  limited 
to  them  in  severalty;  as,  if  it  be  to  A.  for  life^  to  the  httsbatid  in  tailf 
and  to  the  wife  for  years.    C!o.  In  187.  b«  (r) 

(E)  mw  ttt  iiuietbano  letM  bafie  bg  ^^  marriage. 

(E  1  a.)  Freehold. 

If  a  woman  be  seised  of  an  estate  of  inheritance,  and  marries,  her 
husband  shall  be  sdsed  In  her  right.    Co.  L.  351 .  a. 

And  the  hnsbaod  has  a  freehold  in  the  right  of  his  wife,  upon  which 
there  may  be  a  remitter.     Ibid. 

And  the  husband  may  take  a  release,  or  confirmation,  to  enlarge  his 
estate.    Co.  L.  299.  a. 

But  yet  the  wife  has  such  an  interest,  that  if  she  be  attainted  of  felony 
[         ■      _  -     ■  ■ —  ■ . 

(r)  1»  Whore  a  notiie  to  qiBt*  and  (demand  of  the  pofssnion  of  a  tensment,  held 
bj  a  fiogle  womao,  have  been  gi?en  to  her,  and  ihe  marries  before  the  aapoioted  day, 
no  firesh  demand  need  be  made  upon  the  hysband,  as  herself  is  linlue  under  the 
4  Geo.  S.  c.  S8.  for  holding  over.  1  N.  IL  174. — s.  The  court  m\\  not  dischaive  a 
feme  covert  on  a  common  appearanee^  unlesi  the  coverture  be  open  and  ndtonou^. 
8  BUu  903»— a.  Yet  it  b  inreguuur  to  airast  a  feme  covert  without  ner  husband,  even 
though  it  be  returned  as  to  the  husband  turn  ai  motfiihur,  since  having  no  property  of  her 
own,  she  might,  if  ailoired  to  be  arrested,  be  kept  imprisoned  for  li&  1  T.  R.  486.  — 
4.  And  unless  where  a  married  woman  has  obtained  credit  as  a  fbme  sole,  the  com^ 
will  discharge  her,  when  arrested,  on  common  bail  6  T.  R.  451« '— £^  6o  where  a 
married  woman  obtains  credit  by  mistakenly,  and  not  through  fniad^  representing  hei^ 
self  as  a  widow,  she  cannot  be  arrested.  1  East,  16.  —  6.  So  where  a  married  woman 
has  a  settlement  by  deed  of  separation,  and  she  is  trusted  by  a  creditor,  knowing  her 
to  be  married  and  living  separate,  she  will,  when  arrested,  be  discharged,  s  Smith, 
576. 7£ast,58S.  —  7.  £%  a  marriefl  woman  will  be  discharged,  when  arrested  for 
penalties  oa  the  lottery  act  s  H.£*57.  —  S.  So  a  lame  covert  arrested,  will  be  di^ 
charged  on  modon,  unless  she  obtained  credit  as  a  single  woman,  by  actuals  asserting 
herself  to  be  such.^  l  N.  R.  54.— *  9.  Yet  if  a  married  woman  obtain  cremt  by  pre- 
tending that  she  is  sole^  she  will  not  be  discharged  on  filing  common  bail,  when 
arrested  for  the  dd>t,  hot  will  be  left  to  plead  her  oovertura  5  T.  R.  194.'-^  10.  And 
where  the  husband  and  wife  were  French,  and  the  husband  was  abroad,  the  eoort 
refused  to  discharge  the  wife  arrested  for  a  sura  obtiuned  by  her  on  her  own  account, 
IB.&P.8.  —  II.  So  where  the  husband  and  wife  are  aliens,  and  Uie  husband  resident 
abmad^  die  wife  when  arrested  will  not  be  disdun^^  on  motion,  though  she  did  not 
obtain  credit  by  passing  offfor  a  single  woman.  8  N.  R.  ssa-^  18*  So  if  husband  or 
wife  are  sued  upon  her  contract  (km  fola,  and  both  arrested,  the  wife  is  not  entitled 
to  be  (Uscharged;  secus  if  arrested  alone.  1  Taant.  854, 855,  856.— 15.  So  where  a 
married  woman  has  been  arrested  as  acceptor  of  a  \A\\  of  exchange  at  thd  suit  of  an 
indorsee,  the  court  will  not  order  the  bail  bond  to  be  cancelled  on  an  affidavit  that 
the  drswer,  when  be  drew  the  bill,  knew  the  defendant  to  be  a  married  woman. 
8  Marsh.  40.  — 14.  So  where  a  woman  was  airested  as  drawer  of  a  bill  of  exchangSL. 
at  the  suit  of  an  indorser,  the  court  refused  to  dischaige  her,  on  the  affidavit  of  a  thud 
person  that  she  was  a  married  woman.  8  Wils. )  84,  8  BIL  780.  — 15.  But  if  husband 
and  wife  be  rendered  after  judgment  in  discham  of  bail,  the  wife  will  b^  dischamed 
on  motion.  3  Wils.  184.  8  Bik.  780.  — 16.  Yet  a  feme  covert,  in  execution  on  ner 
wammt  of  attorney  given  as  sole,  will  be  left  to  her  writ  o(  error.  3  B.  &  P.  820. 
I  Id.  188.  — 17  But  where  a  plmntiffknowingljr  sues  a  married  woaian  as  a  feme  sole 
and  arrests  her,  he  must  pay  the  costs  of  the  motion  for  her  (tischarge.  5  Taunt.  307.— 


471. 

12  before 


What  the  husband  shall  have  6y  the  marriage.         IMS 

before  iamie  by  her  bnsbandi  the  lord  naj  enter  for  the  eacfaeat.    Co. 
L.  351.  a. 

And  if  the  hiubaad  be  attainted  of  treason  or  felony^  the  king  shall  not 
have  the  freehold^  bat  only  the  pernancy  of  the  pimts  during  tfie  co- 
vertare*    Go.  L»  351.  a*  (t) 

(E20  Chattels  real. 

So,  if  a  woman  be  possessed  of  a  chattel  real,  by  her  marriage^  the 
husband  shall  have  it  in  her  right :  as^  if  she  was  possessed  of  a  term 
f<tf  years.    Go.  L»  46.  b.  361.  a.  800.  a.  {i) 

So^  if  she  had  the  trust  of  a  term,  the  husband  shall  have  it^  except  in 
flpedfll  caaes.    Vide  in  Chancary^  (8  M.  90 

So^  if  she  had  a  wardshq),  the  husband  shall  have  it.    Co.  L.  351.  a. 
PL  Com.  294.  a. 
So,  an  estate  by  statute-merchant^  staple,  or  elqpt.    Co.  L.  851.  a« 
So,  every  chattel  real  in  possession.     Ibid. 

If  the  husband  survive  his  wife,  he  shall  have  the  whole  interest 
which  his  wife  had  in  such  chattel  real.  Co.  L.  46.  b.  351*  a« 
800«a. 

And  that,  without  taking  out  administration  to  her.  I  Rol.  345* 
1.  40.     Semb.  Ea.  R.  234. 

If  husband  and  wife  mortga^  a  term  of  the  wife's^  and  the  husband 
survives,  he  shall  have  the  equity  of  redemption.     R.  Hob.  3. 

If  the  wife  has  a  copyhold  for  years^  and  takes  husband,  who  survives, 
he  shall  have  it  for  the  residue  cS  the  term.     R.  Dy.  251.  a.  3  Leo.  9. 

So^  the  husband  in  his  lifetime  may  dispose  of  all  his  wife's  interest 
in  such  chattel  real,  by  granifc,  or  demise.  Co.  L.  46*  b.  851.  a.  1  Rol. 
843. 1. 15. 

So,  the  interest  of  a  term,  &c.  which  they  have  jointly.  1  Rol.  343. 1. 12. 
Sof  the  husband  may  forfiut  such  chattel  real  ^  his  outlawry,  or 
attainder;  for  that  is  a  disposition  in  law.     Co.  £.  851.  a.     R.  PL 
CcHU.  263.     1  RoL  851.  L  ult.     Lane,  54. 

So^  the  sheriff  may  sell  upon  an  di^tj  for  the  debt  of  the  husband. 
Co.  L.  351.  a. 

So>  it  may  be  extended  upon  a  statute  or  recognizance  of  the 
husband. 

So,  he  may  grant  it  upon  condidon,  which  will  be  a  diq)Osition9 
though  the  executor  enter  for  the  condition  broken.    Co.  L.  46.  b* 

So,  if  the  husband  recover  the  term  in  an  ejectment  in  his  own  name^ 
14  IS  a  disposition.    Imd. 


(«)  If  a  leasehold  is  settled  oil  manriage,  the  term  expires  and  is  renewed  for  three 
Hvesy  and,  on  the  death  of  the  husfoend,  comes  to  his  daughter  a  feme  covert,  who  dies^ 
leaving  a  daug^iter;  she  Is  entitled  as  special  oecupant,  and  the  husbandlus  no  right. 
3  Atk.695.     l  Yes.  298. 

if)  The  residue  of  a  term  for  jrears  granted  to  a  woman  and  her  heirs  immediately 
upon  the  deadi  of  a  person  she  is  about  to  marry,  to  hold  from  that  time,  so  fiir  vests 
in  the  husband  upon  the  marriage,  that  his  personal  representative  wiH  be  entitled  to 
such  reodoe  if  ne  sarvivct  the  wifSe.  l.  H.  fil.  BZS.  Thus  where  a  aian  who 
was  possessed  of  a  term  for  years  sranted  the  residue  of  it  from  hb  death  to  a  wo- 
man he  was  going  to  marry,  and  afterwards  married,  and  her  heirs,  after  which  the 
woman  died,  dien  the  husband  died  without  taking  out  administration  to  her,  the 
eourt  held  the  residue  of  the  term  passed  to  the  personal  representai^e  of  the  hus- 
band, because  the  grant  vested  an  immediate  interest  in  the  wife,    i  H.  Bl.  535.  p.  c. 

So, 
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So»  the  husband  may  dispose^  of  part  of  his  wife's  interest:  as,  he 
may  demise  for  part  of  the  years,  rendering  rent,  and  the  reQt  shall  go 
to  his  executor  or  administrator,  though  the  wife  survive*     Ibid. 

So,  he  may  make  a  lease,  to  commence  after  his  death,  and  it  Will 
be  good,  though  the  wife  survive.  R.  Cro.  El.  287*  Poph.  5.  Mo.395. 

So,  if  he  submit  to  the  arbitrament  of  B.  who  awards  the  term  to 
A.,  it  will  be  a  disposition  by  the  husband  against  his  wife.  Dy.  183. 
a.  in  marg. 

So,  ir  tenant  in  dower  lease  for  years,  take  husband,  and  die, 
the  husband  shall  have  the  rent  in  arrear  in  his  wife's  life-time.     R. 

Mo.  7. 

But  the  husband  cannot  devise  a  chattel  real  which  he  had  in  right 
of  his  wife.  Co.  Lit.  351.  a.  1  Rol.  344.  1.  15.  PI.  Ck>m.  418.  b. 
R.  Poph.  5. 

So,  he  cannot  charge  such  chattel  real  beyond  the  coverture.  Co. 
L.  351.  a.     PL  Com.  418.  b. 

If  there  be  judgment  against  the  husband,  execution  cannot  be  sued 
after  his  death  against  the  term.     1  Rol.  344. 1.  21.  346. 1.  17* 

So^  the  term  after  the  death  of  the  husband  shall  not  be  extended 
upon  a  statute  or  recognizance  acknowledged  by  the  husband.  1  Rol. 
346. 1.  17. 

Nor  for  a  debt  to  the  king  due  from  the  husband.^  Semb.  2  Rol. 
}57. 1.  30.     1  Rol.  346. 1.  20. 

So,  if  the  wife  had  a  chattel  real  only  en  outer  droit,  as  executor 
or  administrator,  the  husband  cannot  dispose  of  it.   Co.  L.  351.  a.  («) 

So,  if  the  wife  was  guardian.     PI.  Com.  294. 

So,  if  a  woman  was  joint-tenant  of  the  chattel  real,  and  marries,  and 
dies;  the  husband  shall  not  have  it.  but  it  survives  to  the  other  joint- 
tenant.     Co.  L.  185.  b. 

So,  if  the  wife  had  only  the  possibility  of  a  term,  the  husband  can- 
not dispose  of  it :  as,  if  there  be  a  lease  to  husband  and  wife  for  their 
lives,  and  afterwards  to  the  executor  of  the  survivor,  the  husband 
cannot  grant  this  executory  interest.  Co.  L.  46.  b.  351.  a.  R»  10. 
Co.  51.  a. 

So,  if  a  woman  be  dispossessed  of  a  term,  and  takes  husband,  and 
dies  before  recovery  of  the  possession,  the  husband  shall  not  have  it^ 
Co.  L.  351.  a. 

So,  the  husband,  if  he  survives,  shall  not  have  a  right  of  ward,  or 
other  chattel  real  in  action.    Ibid. 

So,  if  the  husband  does  not  dispose  of  the  chattel  real  of  his  wife, 
if  she  survive  him,  she  shall  have  it.     Co.  L.  46.  b.  351.  a.     1  Rol. 

349.  C. 

So,  all  that  was  not  disposed  of  by  the  husband :  as,  if  a  term  be 
demised  by  the  husband  for  part  of  the  years,  the  wife  shall  have  the 
residue.     Co.  L.  46.  b. 

So,  if  he  demise^  reserving  part,  the  wife  shall  have  the  part  ex-^ 
cepted.     1  Rol.  344. 1.  38. 

If  he  demise  the  term,  if  A.  so  long  live,  she  shaU  have  the  possi- 
bility.    1  Rol.  345. 1.  2. 

(if)  But  if  the  wife  had  it  w  exeaitrix  to  a  former  husbsod,  he  msr.    s  Wils.  S7T. 

If 
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If  the  term  be  extended,  the  wife  shall  have  it  after  the  extent  sa- 
tisfied.    1  RoL  344. 1.  2d. 

If  the  husband  and  wife  mortgage  the  term,  and  the  husband  pay 
die  money,  and  enter,  and  die,  the  wife  shall  have  it.  R.  1  RoL  344. 
1.  45.  50.  ' 

(£  3.)  Chattels  personal. 

All  chattels  personal,  which  the  wife  has  in  possession  in  her  own 
right  {x)f  are  vested  in  her  husband  by  the  marriage,  though  he  do  not 
survive.    Co.  L.  351.  b.  (y) 

So,  chattels  personal,  not  in  possession  at  the  time  of  the  marria^, 
if  they  are  reduced  into  possession  during  the  coverture.  Q).  L. 
351.  b. 

So^  if  the  husband  make  a  letter  of  attorney  to  one,  to  receive  a 
debt  or  legacy  due  to  the  wifis,  who  receives  it,  though  he  does  not  pay 
it  to  the  husband,  yet  it  vests  in  his  possession.  R.  1  Rol.  342.  L  4D. 
45.     Mo.  452. 

So,/if  the  wife's  portion  be  secured  by  settlement  of  land  and  he  makes 
a  jointure  for  it,  it  shall  be  vested  in  the  husband,  though  it  be  not  paid. 
Per  Lord  Keeper,  Ca.  Ch.  189. 

So,  if  the  husband  and  wife  have  a  judgment  for  the  debt  of  the 
wife,  but  no  execution ;  the  husband,  if  he  survives,  shall  have  it,  and 
shall  take  out  execution  wifliout  a  scire  facias.  R.  1  Mod.  179. 
9  Mod.  189.     1  Sid.  837. 

So,  chattels  personal  of  a  mixt  nature,  partly  in  possession,  and 
partly  in  action,  the  husband  shall  have,  if  he  survives :  as  an  avoidance 
of  a  church,  which  falls  during  the  coverture.     Co.  L.  351.  a. 

So,  arrearages  of  rent  service,  charge,  or  seek,  which  incur  during 
the  coverture.  .  Co.  L.  351.  a.     Vide  post,  (F  1.) 

So,  if  chattels  are  given  to  the  wife  idfter  the  coverture,  the  interest 
vests  in  the  husband. 

Though  he  has  not  possession  of  them  before  the  deoth  of  his 
wife. 

So^  if  a  legacy  be  eiven  to  a  feme  covert;  to  be  paid  twelve  months 
after  his  deaui,  and  the  wife  die  within  the  twelve  months,  the  interest 
goes  to  the  husband ;  for  it  was  vested  in  him,  and  he  might  release 
within  the  twelve  months.    Per  Mont.  2  Rol.  1 34: 

So,  if  there  be  judgment  for  the  husband  alone,  in  an  action  by  him 
alone  for  the  debt  of  the  wife,  the  husband  shall  have  it.  1  Ver.  396.(2) 

So,  if  an  award  be  made  to  pay  a  debt  due  to  the  wife,  to  her  hus- 
band, though  the  husband  die  before  payment,  {a) 

'  But 


{g)  I.  Secni  those  m  auUr  droU,  la/St  83. —  s.  Nor  shall  he  have  those,  though 
he  suirhre.    Ihid. 

(y)  3  T.  R.  631.  (s)  3  T,  R.  631. 

(a;  1.  1  Ver.  396. — 8.  If  a  widow  has  a  decree  for  arrears  of  jointure^  marries,  a 
report  of  the  arrears,  confirmed,  and  the  haslramd  assi^  said  arrears,  and  all  subse- 
qaent,  and  all  benefit  of  the  decree,  and  demises  the  jomture  during  the  joint  lives  of 
him  and  his  wife  to  trustees,  in  trust  after  the  wife's  death,  to  pay  a  bopd  firom  the 
husband  to  A.,  and  a  debt  from  him  to  B^  and  the  residue  as  he  should  by  deed  or 
will  appoint,  and  first  the  husband  dies  and  then  the  wife.  The  bond  shall  first  be 
paid  to  A.,  then  the  debt  to  B.,  and  the  residue  to  the  administrator  of  the  husband. 

Vol,  II.  Q  not 
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But  choses  ia  action  are  not  vested  in  the  husband  by  the  marriage, 
though  he  survive :  as,  debts  upon  bond  or  contract,  unless  they  are 
recovered.     Co.  L.  351.  b.  (6) 

So,  a  debt  to  the  wife,  though  the  debtor  be  a  bankrupt,  and  the 
husband  pay  the  contribution,  if  he  does  not  receive  the  debt.  2  Ver. 
707. 

An  estray  in  the  manor  of  the  wife,  unless  it  be  seised  by  the  hus- 
band.    Co.  L.  851.  b. 

A  portion  due  to  an  orphan  in  the  hands  of  the  chamberlain  of 
London,  unless  it  be  recovered,  or  received  by  the  husband ;  for  it 
is  a  chose  in  action.  R.  2  Vent  841.  R.  Ca.  Ch.  182.  Vide  Guar- 
dian, (G  2.)  {c) 

So,  a  distributive  part  due  to  the  wife,  by  the  stat.  22  &  23  Car.  2. 
upon  the  distribution  of  an  estate  of  an  intestate;  for  it  is  a  choae  in 
action,  till  the  husband  receive  or  recover  it     Semb.  Sha  25.  . 

A  mortgage  to  the  wife.    2  Ver.  402. 

Reliefs,  or  rents  due  before  marriage.     Co.L.  851.  b. 

Yet  the  husband  is  entitled  to  be  administrator  to  his  wife.  Vide  in 
Administrator,  (B  6.) 

And  now,  by  the  stat.  82  H.  8.  87*  arrears  of  rent,  due  before  co« 
verture,  are  ffiven  to  the  husband.     Co.  L;  851.  b. 

So,  chattels  personal,  which  the  wife  has  en  outer  droits  as  execu* 
trix  or  administratrix,  are  not  vested  in  the  husband  by  the  marriage. 
Co.  L.  851. 

Though  the  husband  and  wife  have  a  judgment  for  a  debt  due  (o  the 
wife's  testator.     R.  Jon.  248 . 

Nor  chattels,  of  which  she  has  a  bare  possession,  as  by  bailment, 
or  trover.     Co.  L.  351.  b.  {d) 


oot  of  the  wife.  9  P.  W.  197. — J.  If  A.  surriv^  her  firet  faiuband,  who  leftve*  her 
a  legacy,  marries  B.»  dies,  B.  administers,  dies,  his  administrator  gets  in  the  legacy.; 
he  is  entitled  to  it,  and  not  the  administrator  de  bonis  non  of  A.,  who  shall  be  consider- 
ed in  equity  as  a  trustee  for  the  administrator  of  B.,  and  if  he  brings  bill  for  it,  ic  is  a 
breach  of  trust,  and  he  shall  pay  costs,  l  Atk.  458.  —  4.  Trinkets  and  jewels,  riven 
to  a  wife  before  marriage,  become  the  husband's  again  ^y  the  marriage,  and  are 
liable  to  his  debts,  if  his  jiersonal  estate  is  not  sufiEcient.  2  Atk.  104.  —  5.  If. husband 
dies,  without  administenng  to  the  personal  estate  the  wife  had  in  her  own  right.  It 
goes  to  his  representative,  and  vested  in  him  before  administration  taken  out,  and  not 
to  her  next  of  kin.  3  Atk.  526,  1  Wils.  168.  —  6.  And  though,  administration  ia 
granted  to  such  next  of  kin,  (as  the  ecclesiastical  court  by  31  £d.  a.  c  11.  is  bound 
to  do,)  yet  in  equity  he  is  looked  on  as  a  mere  trustee.    Ibid. 

(h)  2 Ves.  677.     J  T.  R.  631.   4  T.  R.  364. 

M  If  husband  is  attainted  of  felony,  and  pardoned  on  condition  of  transportation 
for  life,  and  afterwards  the  wife  becomes  entitled  to  an  orphanage  share  of  personal 
estate^  it  shall  not  belong  to  the  husband  but  to  the  wife.    3  P.  W.  37. 

(d)  W.  If  a  woman,  having  obtained  intcrlocutonr  judgment,  marries  before  final' 
judgment,  and  after  final  judgment  husband  and  wite  bring  scire  facias  quarcy  &c.  the 
court  will  not  set  it  aside  on  motion,  but  put  defendant  to  his  audita  querela. 
Bunb.  283.  —  3.  So,>  if  a  woman  plaintiff,  marries  after  interlocutory  judgment,  and 
then  executes  writ  of  inquiry.    Bunb.  883, 
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(F)  IDOItat  goe0  to  tte  \o\Xz. 

(F  1.)  If  she  survives. 

Chattels  real,  which  the  husband  had  in  right  of  his  wife,  she  shall 
have,  if  she  sarvives;  and  they  do  not  go  to  the  executor  or  administrator 
of  the  husband.     Vide  ante,  (£  2.) 

So  a  chattel  real,  which  the  husband  and  wife  have  jointly. 

So  a  statute,  recognizance,  or  obli^tion  made  to  the  husband  and 
wife;  for  they  are  joint*tenants  of  it,  and  it  survives  to  the  wife. 
lRol.842.  1.27.29. 

So  if  the  wife  and  her  husband  were  joint-tenants  of  a  rent-charge, 
&c.  for  their  lives,  the  wife,  if  she  survives,  shall  have  the  arrearages 
incurred  during  the  coverture.     1  Rol.350.  1. 11.     Mo.  887. 

So  if  husband  and  wife  make  a  demise  of  the  wife's  land,  rendering 
rent,  and'  the  assent  after  the  death  of  the  husband,  she  shall  have  the 
arrearages  incurred  during  the  coverture.     1  Rol.  850. 1. 14<. 

So  n  m  woman  seised  of  a  rent-service,  &c.  marry  and  suirive, 
she  riiall  have  the  arrears  during  tiie  coverture.  1  Rol.  SSO.  1.  5.  Ca. 
Ch.  189. 

So  if  she  demise  for  life  or  years,  and  then  marry  and  survive. 
1  Rol.  S50. 1.  7.  17.  (e) 

So  chattels  of  a  mixt  nature,  which  the  husband  shall  have  if  he 
survive,  the  wife  shall  have  if  she  survive.    Vide  ante,  (E  3.) 

So  if  the  husband  alien  part  of  a  term,  which  he  has  in  right 
of  his  wife,  the  wife  shall  have  the  residue,  if  she  survives*  Cro. 
£1.  %S. 

So  if  tiie  wife  has  an  annuity  for  life,  and  the  husband  release  to  the 
srantor  by  deed,  and  die,  the  wife  shall  have  it ;  for  the  release  of  the 
husband  discharges  it  only  during  the  coverture,  it  being  an  estate  for 
life.     R.  Mo.  522'. 

# 

So  if  there  be  a  judgment  for  husband  and  wife,  upon  a  debt  due  to 
the  wife,  she  surviving  shall  have  it.     1  Ver.  396.  {f) 

So  if  there  be  a  decree  in  equity  for  the  hustraind  and  wife,  for  a 
legacy  given  to  the  wife.     1  Ca.  Ch.  27.     1  Ch.  R.  234. 

So  goods  which  the  wife  has  as  executrix  or  administratrix.  R. 
1  And.  22.     Bend.  PL  252.    Dy.  331.  a. 

So  money  in  the  hands  of  a  trustee  for  a  feme  covert,  if  the  husband 
makes  no  disposition  of  it.     1  Ver.  161.     Vide  ante,  (E3.) 

So  money  charged  upon  land  for  the  wife's  portion^  ^nd  which  A. 
covenants  to  pay  to  the  husband,  though  the  husband  settles  a  jointure 
upon  the  wife*     R.  2  Ver.  191. 


[e)  I.  If  a  wife,  having  separate  estate  by  marriage-settlement,  advances  money  to 
pay  off  incumbrance  on  husband's  estate^  and  the  receipt  is  delivered  to  her,  it 
IS  a  loan,  and  she  shall  stand  in  the  place  of  the  mortgagee.  2  Atk.  3S5.  —  S.  If 
husband  has  a  mort^e  on  his  own  estate,  and  his  wife  joins  wjtfa  him  in  chargine 
her  own,  if  she  survives,  she  shall  stand  in  the  place  of  the  mortg^igee,  and  be  satimed 
out  of  the  husband's  estate.    Ibid. 

(/)  If  husband  recovers  a  judgment  for  the  debt  of  the.  wife,  and  dies  before  execu- 
tion, the  wife  is«entitled,  not  the  husband's  executor.    3  Atk.  so.  * 

Q2  So 
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So  a  mortgage^  or  other  chose  in  action,  though  the  husband  assigof 
it  to  another,  wno  agrees  to  dispose  of  it  for  the  husband  and  wife  in  a 
purchase.     R.  2  Ver.  402.  (g) 

(F  2.)  Though  she  does  not  survive. 

So  chattels  real  or  personal  in  action,  which  were  not  vested  in  the 
husband  during  die  coverture,  go  to  the  executor  or  administrator  of 
the  wife,  though  the  husband  survives ;  but  the  husband  may  be  admi- 
nistrator.    S  Mod.  186.     Vide  ante,  (E  2,  3.)  {k) 

(F  S.)  Paraphernalia. 

So  the  wife  shall  have,  after  the  death  of  her  husband,  as  her  para- 

Ehernalia,  a  necessary  bed  and  apparel,  agreeable  to  the  quality  of  her 
usband.     1  Rol.  9 11.  1. 20.  (i) 

Necessary  and  convenient  apparel.     1  Rol.  911. 1.  25.  30.  31. 
So  if  the  husband  deliver  cloth  to  his  wife  for  her  apparel,  and  die 
before  it  be  made,  she  shall  have  the  cloth.     R.  1  Rol.  911.1.  S5. 

So  pearls  and  jewels  to  th^  value  of  370/,,  which  the  wife  used  for 
ornament  in  the  ufe-time  of  her  husband,  being  suitable  to  her  degree, 
were  allowed  as  paraphernalia.      Cro.  Car.  343.     1  Rol.  911. 1.  45. 

Jon.  334.  (k) 

So 


(g)  If  there  is  a  settlement  in  consideration  of  marriage,  and  of  the  present  fortune 
of  wife  A.,  and  of  certain  covenants  after  mentioned,  one  of  which  is,  tnat  her  mother 
shall  pay  her  husband  200/.  as  addition  to  A/s  fortune ;  another  widi  the  trustees, 
that  mother  shall  rave  A.  or  her  executor,  or  one  of  her  children,  equal  to  what  she 
gives  her  other  chudren ;  and  she  by  will  gives  a  legacy  and  makes  her  executrix,  and 
part  of  the  reudue  lapses  to  A.  by  the  death  of  a  legatee  in  testatrix's  life,  and 
the  husband  asdgns  over  these  sums,  with  proviso,  that  assignee  on  request,  shall 
re^gn;  and  A.  survives  him  and  dies,  these  sums  survive  to  A.'s  representative. 
g  Ves.  675. 

{k)  X»  Diamonds  given  to  the  wife  by  the  husband's  father  on  the  marriage,  are  a  gift 
to  her  sqwrate  use,  and  she  is  entitled  to  them  in  her  own  right.  3  Atk.  595. 
—  8.  So  a  present  from  a  stranger  during  the  coverture.  Ibid.  —  3.  So  trinkets 
given  by  the  husband  in  his  life-time.    Ibid. 

(Q  1.  Dowry  money  is  not  to  be  considered  as  a  separate  estate  of  the  wife,  or  inter 
paraphernalia;  but  rather  as  a  gift  to  the  church*  2  P.  Wms.  79.  —  2.  Whatever  a 
nusband  ^ves  to  his  wife  to  be  worn  as  an  ornament  of  her  person  only,  is  to  be  con- 
sidered as  a  paraphernalia,  if  she  wears  it.  3  Atk.  593. —  3.  But  not  otherwise. 
Semb.  Ibid.  —  4.  But  to  make  an  ornament  a  paraphernalia,  it  is  not  necessary  that 
the  wife  should  wear  it  always.  3  Atk.  394.  —  5.  it  is  sufficient  if  she  wears  it  on 
particular  occasions.    Ibid.  —  6.  A  wife  cannot  alien  her  paraphernalia.    Ibid. 

(k)  1.  The  value  of  the  jewels  makes  no  difference.  2  Atk.  77.  «—  S.  The 
husband's  possession  makes  no  difference,  if  the  vrife  wore  them  whenever  she  was 
dressed.  Ibid. «-  3.  A  wife  as  to  paraphernalia  has  been  of  late  considered  as  a 
creditor,  and  having  a  lien  on  real  estate.  Ibid.  —  4.  Where  the  wife's  paraphernalia 
are  applied  to  the  payment  of  de^ts,  the  wife  shall  be  put  in  the  place  of  the  creditors 
and  have  the  same  remedy'  against  the  representatives  of  the  husband  the  craditora 
might  have  had.  1  P.  Wms.  730.  —  5.  Where  there  have  been  debts  fffanding  out 
against  a  husband,  a  wife  has  been  admitted  as  a  creditor  to  the  value  of  her  para- 
phemalia,  on  trust^states  created  for  pa^rment  of  debts.  2  Atk.  77.  3  Atk.  45a 
•—  6.  Where  a  husband  gives  jewel#  to  his  wife,  merely  to  be  worn  as  ornaments  of 
her  person,  (thoush  he  might  have  given  them  to  her  separate  use,)  yet  in  this 
case  they  are  only  paraphernalia.  3  Atk.  395.  —  7.  The  husband  may  alien 
all  such  jewels  as  a  wife  has  to  wear  for  the  ornament  of  her  person  in  his  life-time. 
Jbid.  —  8.  Jewels  which  a  wife  did  not  wear  at  all  times,  but  only  on  birth-days  and 
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So  jewels  to  the  value  of  500  marks,  for  the  wife  of  a  viscount. 
R.  2  Leo.  166.     Mo.  213. 

The  property  of  the  paraphernalia  is  vested  in  the  wife  presently 
upon  the  death  of  her  husband.     Cro.  Car.  844.     Jon.  333. 

But  the  wife  shall  not  have  ornaments  as  her  paraphernalia,  where 
there  are  not  assets  for  payment  of  debts.  Cro.  Car.  346.  1  Rol.  911. 
1.  50.  35.     Per  Manwood,  Mo.  216.     Ch.  R.  416.  (/) 

If  the  grandfather  give  2000/.  to  A.  for  a  portion,  who  releases  it  at 
his  father's  request,  upon  a  promise  to  take  care  that  his  portion  be 
otherwise  paid,  the  wife  of  the  father  shall  not  have  her  paraphernalia 
before  the  portion  paid,  for  it  is  a  debt.     Ch.  R.  146. 

So  the  wife  cannot  claim  jewels,  &c.  as  her  paraphernalia,  where  her 
husband  has  devised  them  by  his  will .  Semb.  Cro.  Car.  346.  1  Rol.  911. 
K  50.     R.  cont.  Ca.  Ch.  240.     Per  two  J.  cont.  Jon.  334. 

Or  disposed  by  his  deed  in  trust  for  the  wife  for  life.  Semb.  1  Ch. 
R.  27. 

Or  makes  a  jointure  or  settlement  upon  his  wife^  in  bar  of  all  demands 
out  of  his  personal  estate.     R.  2  Ver.  49.  83.  {m) 

Yet  apparel  necessary  or  convenient  the  wife  shall  have  agidnst  the 


on  public  occasions,  are  paraphernalia.  Ibid  —  9.'  If  a  husband  pledges  a  diamond 
necklace,  which  his  wife  has  been  used  to  wear,  as  a  collateral  security  for  money  , 
borrowed  on  bond,  and  gives  power  to  the  pawnee  to  sell  it  for  a  sum  certain,  during 
his  absence,  vet  this  is  not  a  sale,  nor  does  alien  it,  if  not  sold  in  his  life,  and  it  only ' 
stands  as  apfedge.  Ibid.  —  10.  If  husband  pawns  his  wife's  paraphernalia  and  dies, 
leavii^  sufficient  to  redeem,  and  pay  all  his  debts,  she  is  entitled  to  have  it  redeemed 
out  of  his  personal  estate     Ibid. 

(Q  1.  8  Atk.  104. — 2.  The  wife  shall  not  have  her  paraphernalia,  if  there  was  not 
a  sufficiencv  to  pay  the  testators  debts  at  the  time  of  his  death^  though  sufficient 
propertv  which  was  at  that  tiftie  contingent  afterwards  falls  in.  3  P.  Wms.  80.  — 
s.  At  feast  she  nhall  have  no  recompence  out  of  that  property  for  her  parapher- 
nalia, if  they  were  applied  to  the  payment  of  debts  before  the  contingency  upon 
which  the  falling  in  of  the  property  rested  took  place.  Ibid.  —  4.  Where  a  wife 
cannot  have  her  paraphernalia,  on  account  of  debts,  she  cannot  have  dowry  money. 
Semb.  Ibid.  —  5.  Although  where  the  husband  dies  indebted,  the  widow  cannot  have 
her  paraphernalia  at  law,  yet  equttv  will  direct  that  she  shall  stand  in  the  place  of 
specialty  creditors  as  to  the  real  assets.  3  Atk.  369.  —  6.  If  simple  contract 
creditors  are  not  satisfied  out  of  the  personal  estate,  nor  by  standing  in  the  place 
of  specialtv  creditors  out  of  the  real  estate,  the  paraphernalia  shall  be  applied  to  make 
good  the  cieficiency,  but  not  to  l^tees.  Ibid.  -^  7.  Or  for  payment  of  debts  and 
legacies.    Semb.  Cro.  Car.  546.    Court  divided.    Jon.  3.3 J.    Ch.  R.  146. 

(m)  1.  A  husband  cannot  devise  the  paraphernalia,  and  jf  he  do,  the  court  will  de- 
cree them  to  the  wife,  and  give  costs  out  of  the  husbana's  estate.  3  Atk.  217. — 
2.  But  the  husband  may  alien  them  during  his  life-time.  3  ^tk.  394.  —  3.  The  husband 
by  will  ^ve  his  wife  ]  0,000/.  on  condition  that  she  should  give  up  her  right  of  dower, 
and  devised  to  her  all  her  wearing  apparel,  ornaments  of  her  person,  her  gold  watch 
and  jewels,  exce(>t  some  round  a  picture,  and  devised  the  residue  of  his  estate  to  A., 
and  then  by  codicil  revoked  the  devise  of  his  jewels  and  her  pearl  necklace,  which  he 
gave  to  B.,  and  by  another  codicil  gave  his  wife  a  pair  of  diamond  ear-rines ;  it  was 
decreed,  that  she  should  have  her  paraphernalia  notwithstanding.  3  Atk.  358. — 
4.  But  if  a  freeman's  wife,  before  marriage  is  expressly  barred  of  every  thing  she  can 
claim,  by  common  law,  custom  of  London,  or  otherwise,  she  has  no  right  to  parapher- 
nalia; and  though  her  husband,  by  will,  leaves  her  her  jewels  and  personal  ornaments 
of  every  kind,  2ie  cannot  have  them,  for  he  could  dispose  of  only  half  his  personal 
estate.  8  Atk.  642.  —  5.  So  if  a  wife  does  not  claim  her  paraphernalia,  her  execntor 
or  administrator  after  her  death  cannot  claim  them.    2  Ver.  246. 

Q  3  devise 
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derise  ef  the  husband ;  for  she  ought  not  to  be  naked,  or  eifKMed  to 
shame  or  cold.     R.  1  Rol.  911.1. 55> 
'  So  against  the  creditors  of  the  husband.    Semb^  Mo.  216.  (n) 

(6)  mtat  utg  hj)  tfie  f^ufltbanD  anH  tnife  tinn  tbe 

(G  1.)  Alienation  by  fine. 

If  husband  and  wife(o)  levy  a  fine  of  the  JSreehold  (jp)  or  inheritance  (o) 
of  the  wife,  she  shall  be  thereby  barred  for  ever ;  because  she  shall 
be  examined  by  the  justices  upon  the  fine.    Co.  L.  553.  b.    I  RoL  S47. 

1.  17. 

So  if  they  levy  a  fine  of  land  which  they  have  jointly. 

Though  they  are  afterwards  divorced  a  vinado.  2  Rol.  20. 1.  SO* 
Mo.  477. 

So  if  the  husband  and  wife  sell  the  land  of  the  wife^  and  afterwards 
levy  a  fine  to  the  vendee.    2  Co.  57. 

So  a  fine  by  husband  and  wife  binds  the  wife  though  the  uses  are 
declaxed  by .  the  husband  alone ;  for  the  assent  of  the  wife  shall  be 
intended,  if  her  assent  does  not  appear.  R.  2  Co.  57.  2  RoL  798. 
1.  10.  25. 

Though  the  wife  was  within  age  at  the  time  of  the  declaration  of 
uses.     2  Rol.  798. 1. 13. 

So  if  they  both  join  in  declaring  the  uses  to  a  mortgagee,  the 
husband  alone  may  anerwards  declare  the  nature  of  the  agreement,  to 
shew  that  it  was  not  usurious^  though  the  wife  dissent.  R.  2  RoL  798. 
1.  30. 

So  if  the  wife  declare  the  uses  without  her  husband^  it  will  be  void. 
R.  Skin.  275. 

If  the  deed^  by  which  the  uses  are  declared,  be  made  between  the 
husband  and  die  wife  only^  whereby  it  can  only  be  a  deed-poll,  yet  it 
is  suJBGicient  to  declare  the  uses  of  the  fine.  D.  4  Mod.  264.  Vide  Uses,. 
(D  1.) 


(n)  1.  Where  there  are  real  estates  descended,  the  wife  nrey  be  entitled  to  her 
paraphernalia,  and  stand  in  the  place  of  bond  creditors,  but  otherwise  when  the 
real  estates  come  by  the  husband.  1  Atk.  440.  —  2.  Where  there  is  no  trust 
oh  real  estate  for  payment  0f  debts,  the  wife  cannot  stand  in  the  place  of  creditors, 
nor  come  on  it  at  all  events  to  be  satisfied  her  paraphernalia.     2  Atk.  104.^ 

(o)  1.  A  fine  may  be  acknowledged  de  bene  eue,  by  a  feme  covert,  without  her 
husband  when  he  has  previously  acknowledged  it,  and  is  abroad.  2  Blk.  1205.-— 
2.  A  feme  covert,  whose  estate  has  been  regularly  sold,  wiD  not  be  prevented  levying 
a  fine  thereof,  from  her  husband  having  since  become  non  compos.  1  N.  R,  312. — 
a.  The  court  will  not  permit  a  fine  by  a  feme  covert  to  pass,  though  her  husband,  de- 
clared a  bankrupt,  has  absconded  and  gone  abroad.  ^  1  Taunt.  J7.  —  4.  The  most 
scrupulous  adherence  to  the  prescribed  form  of  the  caption  of  the  acknowl^gment  of 
a  recovery  by  a  feme  covert,  is  requisite.    5  Taunt.  661. 

Ip)  Qusre  whether  an  agreement  by  a  husband  for  a  lease  of  part  of  his  wife's  term, 
will  mnd  her  after  his  death,  as  an  actual  lease  does ;  and  if  so,  whether  the  rent  if 
Ids  property,  or  survives  to  her  with  the  reversion.    6  Ves.  3SS, 

(q)  where  trustees  are  interposed,  the  court  will  not  authorize  a  married  woman's 
parting  with  her  life-interest  in  a  sum  of  money  upon  examination  on  a  fine  at  law. 
1  B.  C.C.5IS. 

12  But 
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But  a  fine  by  Imsbabd  dtul  wife,  where  no  uses  are  declared^  will  be 
to  the  use  of  the  wife  only.     R.  2  Co.  58.  b.     Mo.  i9tr. 

If  the  husband  declares  the  uses  of  die  fine,  and  the  wife  makes  a 
contrary  declaration,  the  uses  by  each  of  them  are  void.  R.  2  Co.  57. 
Mo.  197. 

6o  if  they  differ  in  the  declaration  of  the  uses,  though  they  agree  as 
to  some  uses^  the  declaration  is  void  for  the  whole.     R.  2  Co.  58. 

So  if  an  indenture  be  prepared  by  both  to  declare  the  uses,  and  the 
husband  executes,  but  the  wife  refuses,  the  uses  are  void,  though  the 
wife  does  not  make  a  contrary  declaration,  and  though  her  dissent  does 
not  iqorpear  by  the  deed.     R.  2  Rol.  798. 1.  20. 

So  if  there  was  a  fine  by  husband  and  wife  when  the  wife  was  within 
age,  it  may  be  avoided  during  her  nonage,  by  error. 

Or  upon^examination,  it  may  be  vacated  by  the  court  quoad  Hit  wife, 
without  a  writ  of  error.     R.  3  Lev.  86. 

(G  2.)  By  common  recovery. 

So  if  a  connnon  recovery  is  suffered  by  husband  and  wife  (r)  of  the 
wife's  lands,  this  is  a  bar  to  the  wife;  H>r  she  ought  to  be  examined 
upon  the  recovery.  PI.  Com.  514.  a.  10  Co.  48.  a.  1  Rol.  847. 
1. 19.     Vide  in  Recovery,  (B  1.) 

So  if  husband  and  wife  are  vouchees  in  a  common  recovery,  the  re- 
covery shall  be  a  bar,  though  the  wife  be  not  examined ';  for  though  it 
be  proper  that  she  be  exunined,  yet  that  is  not  necessary,  and  is  fre* 
4i»]tly  omitted.    D.  1  Sid.  11.     Per  Rolle,  Sti.  319.  820. 

But  where  husband  and  wife  are  jointly  seised  in  toil,  a  common  re- 
covery against  the  husband  alone  is  void  for  the  whole.  R.  8  Co.  5.  a. 
Mo.  210. 

So  if  the  husband  alone  come  in  as  vouchee.     Semb.  8  Co.  6.  b. 

So  if  the  husband  and  wife  are  jointly  seised  for  life,  and  to  the 
husband  in  tail,  a  recovery  upon  a  praecipe  against  the  husband  alone 
16  void  for  the  whole.     R.  3  Co.  5.'    2  Rol.  895.  1. 80. 

Though  the  husband  afterwards  survive,  and  the  wife  had  a  voidable 
estate.     R.  8  Co.  5. 

Yet,  if  the  husband  alone  comes  in  as  vouchee,  it  is  good,  except  as 
to  the  wife.     R.  8  Co.  6.  a.     2  Rol.  895. 1.  35. 

So  a  recovery  of  the  wife's  inheritance,  where  the  husband  bargains 
and  sells  it,  and  the  remainder-man  is  vouchee,  is  a  bar  to  the  remainders, 
though  not  to  the  wife.     2  Rol.  894. 1.10. 

S6  where  husband  and  wife  have  for  life  before  coverture,  and  to 
the  husband  in  tail,  a  recovery  upon  apracipe  agmnst  the  husband  alone 
is  good  for  a  moie^.     R.  Mo.  95. 

(G  3.)  By  demise. 

So  by  the  st.  32  H.  8. 28.  leases  by  any  of  full  age,  seised  in  right 
of  his  wife,  or  jointly  with  his  wife,  of  any  estate  of  inheritance,  made 

(r)  1.  A  femd  covert  cannot  suffer  a  recovery  without  herBusband,  though  as  a 
joint-tenant  with  others.  1  Taunt.  478.  -—  S.  And  since  a  recovery  suflbred  by  a  feme 
covert  will  not  be  amended  by  adding  the  name  of  her  husband,  when  suffered  wiUi 
others,  the  court  will  strike  her  name  out  of  the  writs  and  process,  and  allow  the 
recovery  to  pass  as  to  the  others;  wliereupon  she  may  suflbr  one  separately. 
1  Taunt.  478.^ 

Q  4«  before 
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before  coverture^  or  after,  beiii^  by  wridng  indented  under  seal,  thali  " 
be  good  gainst  the  lessor,  his  wife,  and  their  heirs,  and  every  of  them. 
Vide  in  l&tates,  (B  32.-<rG  4,  5.) 

Not  to  extend  to  leases  of  lands,  &c.  in  fium  by  virtue  of  any  old 
lease,  unless  the  same  be  expired,  surrendered,  or  ended  within  one 
year  after  such  lease* 

Nor  to  a  grant  of  anv  reversion.  ' 

Nor  to  leases  of  lana,  not  most  commonly  letten  by  the  space  ct 
twenty  years  next  before  such  lease. 

Nor  to  leases  without  impeachment  of  waste. 

Nor  to  leases  for  more  than  twenty-one  years,  or  three  lives  £ix>m  the 
day  of  making. 

And  that  on  every  such  lease  be  reserved  yearly  during  the  lease, 
payable  to  the  lessors,  and  those  to  whom  the  'reversion  snail  belong, 
the  most  accustomable  rent  paid  for  the  same  lands,  within  twenty  years 
next  before  such  lease. 

And  that  the  wife  be  made  party  to  the  lease,  by  any  husband  of  the 
inheritance  of  his  wife,  and  such  lease  shall  be  by  indoiture,  in  the 
name  of  the  husband  and  wife,  and  she  to  seal  the  same ;  and  Uie  rent 
shall  be  reserved  to  the  husband  and  wife,  and  the  heirs  of  the  wife^ 
according  to  her  estate. 

f  And  uerefore,  a  demise  bv  husband  and  wife,  by  indenture  under 
their  hands  and  seals,  of  the  land  of  the  wife  in  possession  usually  de- 
mised, if  it  be  for  three  lives,  or  twenty-one  years,  or  a  less  estate, 
rendering  the  usual  rent  during  the  term,  to  the  husband  and  wife,  and 
the  heirs  of  the  wife,  and  not  dispunishable  of  waste,  shall  be  good 
against  the  wife  and  her  heirs. 

So  a  demise  by  husband  and  wife,  by  indenture  for  three  lives, 
habendum  after  Michaelmas,  and  they  make  livery  after  Michaelmas,  is 
good ;  for  the  lease  does  not  take  effect  by  the  liveiy  without  deed,  but 
by  the  deed  and  livery  together.     R.  2  Cro.  563. 

So  a  demise  by  indenture  by  the  husband  alone,  (his  wife  not  being 
a  party,)  where  they  are  jointly  seised,  shall  be  cood  against  the  wi£ 
within  the  st.  32  H.  8.  28.,  for  the  proviso,  whicn  requires  the  wife  to 
be  party,  extends  only  to  a  lease  of  land,  of  the  inheritance  of  the  wife. 
Semb.  per  three  J.  Hob.  cont.  Cro.  Car.  22. 

So  a  demise  by  husband  and  wife,  pursuant  to  the  statute,  will  be  good, 
though  the  wife  be  an  infant ;  for  the  statute  says  only,  if  any  of  ftm  age 
seised  in  right  of  his  wife.     S  Leo.  133. 

So  a  demise  by  husband  and  wife  for  six^  years,  if  they  so  long  live, 
is  good  within  the  statute.    Adm.  Cro.  Car.  22. 

So  a  demise  by  deed  by  husband  and  wife,  of  the  land  of  the  wife, 
not  pursuant  to  the  statute,  is  a  good  demise  of  both  during  the  coverture, 
^d  may  be  pleaded  as  their  demise.  R.  2  Co.  61.  b.  3  Co.  16. 21.  b. 
&v.  110. 

So  if  there  be  a  demise  for  yeai^  with  a  letter  of  attorn^,  signed 
by  both,  to  deliver  the  lease  upon  the  land ;  though  the  wife  cannot 
make  an  attorney.  Cont.  per  three  J.  2  Cro.  617.  R.  per  three  J. 
cont.  Yel.  1.     R.  ace.  Cro.  Car.  165.     R.  ace.  2  Leo.  200. 

So,  though  there  be  a  demise  by  them,  without  reservation  of  any 
rent.     R.  Hut.  102. 

So  if  there  be  a  demise  by  husband  and  wife,  by  indenture,  for  years, 
of  a  moiety  of  land,  which  they  have  jointly  with  B.  and  B.  survive, 

he 
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he  shall  not  have  this  land  by  survivor ;  for  it  shall  be  the  lease  of  the 
wife  tfll  her  disagreement^  and  there  was  a  severance  during  the  term. 
R.  2  Rol.  89.  1.  20.  2  Cro.  ^l?.  1  Rol.  4Q1.  441.  S  Bui.  272. 
Bridg.  42. 

.  But  a  lease  by  husband  and  wife^  not  conformable  to  the  statute,  may 
be  waived,  or  affirmed  by  the  wife  after  the  death  of  the  husband.  1 
Rol.  349.  1.  11.     Vide  post,  (B,— S  1,  &c.). 

And  a  lease  hy  them  without  deed,  is  void  as  to  the  wife.  Sav.  111. 
R.  Dy.  91.  b.   R.  Cro.  £1.  656. 

And  it  cannot  be  affirmed  by  her  assent,  after  the  death  of  her  hus« 
band;  for  her  consent,  at  the  commencement  of  the  lease,  ought  to 
appear  bv  deed.     Dy.  91.  b.  146.  b.     1  Leo.  204. 

And  if  it  be  waived,  it  will  be  void  as  to  the  wife  ab  initio^  and  she 
may  plead  naii  dimiserurU.  R.  3  Co.  27*  b.  Co.  Ent.  712.  R.  1 
Leo.  192. 

Tet,  if  a  man  plead  demise  by  husband  and  wife,  he  need  not  plead 
it  to  be  by  deed.  R.2,  Co.  61.b.  D.  8,  Co.  16.  21.  b,  Sav.  111. 
D.  Dy.  91.  b.  in  marg.     R.  Cro.  £1.  438.  481,  2. 

Or,  that  any  rent  was  reserved.    R.  Cro.  £1.  1 12. 

And  a  lease  by  husband  and  wife  without  deed,  may  be  pleaded  as  a 
lease  of  both,  during  the  coverture.    D.  Cro.  £1.  438. 

(G  4.)  By  customary  conveyance. 

By  the  custom  in  some  cities  and  boroughs,  a  bargain  and  sale  by 
the  husband  and  wife,  where  the  wife  is  examined  by  the  mayor,  or 
other  officer^  binds  the  wife  after  the  husband's  death.  '  2  Inst.  673. 

And  by  the  st.  34  H.  8.  22.  all  such  customary  conveyances  shall  be 
of  force^  notwithstanding  the  st.  32  H.  8.  28. 

So,  by  custom  in  Denbigh  in  Wales,  a  surrender  by  husband  and 
wife,  where  the  wife  is  examined  in  court  there,  binds  the  wife  and  her 
heirs,  as  a  fine  does ;  and  this  custom  is  not  tolled  by  the  st«  27  H.  8. 
26.  for  it  is  reasonable,  and  agreeable  to  some  customs  in  £ngland. 
Per  two  J.  Southcote  cont.     Dy.  363.  b. 

So,  a  surrender  of  a  copyhold  by  husband  and  wife  (5),  the  wife 
being  examined  by  the  steward,  binds  the  wife.  Adm.  Litt  274.  Vide 
in  Copyhold,  (F  7.) 

(H)  (QHtjat  actjet  bg  tf)e  IiUjSbanti  anD  tntfe  Do  not  binD 

tbe  toife. 

But  generally,  the  wife  shall  not  be  bound  by  any  act,  to  convey  her 
inheritance  or  freehold,  unless  she  be  examined.  D.  10  Co.  42.  b. 
1  Rol.  347.  P. 


(1)  1 .  <^M0re,whether  a  copyhold  will  pass  by  the  surrender  of  a  feme  covert,  empowei^ 
ed  under  deeds  of  separatioD  to  dispose  of  her  estate.  2  B.  C.  C.  377.  —  a.  Husband 
under  the  circumstances  decreed  to  procure  his  vrife  to  join  in  a  surrender  of  copy- 
bold  estate.  7  Ves.  474.  —  3.  If  the  husband  covenants  that  his  wife  shall  enjoy 
certain  copyholds  which  descend  upon  her  to  her  own  use,  and  that  he  will  join  m 
surrendenng  diem,  she  may  surrender  them  alone.  1  H.  B.  334.  —  4.  And  ^"^^j^ 
any  covenant,  her  surrender  will  bar  her.  Ibid.  —  5.  And  her  heirs.  Ibid.  —  6.  And 
can  only  be  avoided  by  her  husband.    Ibid. 

And 
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.    And  she  can  be  examined  only  upon  writ.     10  Co.  42.  b. 

And  therefore,  if  husband  and  wife  convey  by  deed^  acknowledged 
by  them  to  be  inrolled,  it  does  not  bind  the  wife;  for  there  was  no  writ 
depending,  upon  which  she  might  be  examined.  10  Co.  48.  a.  2 
Inst  673. 

So,  if  husband  and  wife  acknowledge  a  statute  and  recogmnmoe,  it 
does  not  bind  the  wife.     R.  10  Co.  4S.  a.  (/) 

(II.)  What  acts  by  the  husband  alone  bind  his  wife. 

Chattels  personal  (i/),  which  are  vested  in  the  husband  by  the  mar- 
riage^  he  may  absolutely  dispose  of  without  his  wife;  and  if  he  does 
not  dispose  of  them,  they  go  to  his  executor  or  administrator.  Vide 
ante,  (E  S.) 

So,  chattels  real,  which  he  has  in  right  of  his  wife,  or  jointly  with  bis  ' 
wife,  he  may  dispose  of,  or  forfeit,  and  the  dbposition  binds  bis  wife. 
Vide  ante,  (E  2.)  (ar) 

So,  if  the  husband  be  seised  in  rifi^ht  of  his  wife  for  life,  and  make  a 
feoffinent;  it  will  be  a  forfeiture  during  the  coverture.  1  Roh851. 
L47. 

So,  if*  the  husband  and  wife  join  (y)  in  the  feoffment,  or  were  joint* 
tenants.     1  Rol.  851. 1.  45. 50. 

So,  if  a  lessee  for  years  assign  his  term  to  A.  and  the  wife  of  his 
lessor,  and  the  husband  afterwards  make  a  feofiment  of  the  estate,  the 
term  which  he  had  in  right  of  his  wife  passes.  PI.  Com.  419.  Mo. 
171. 

So,  if  the  husband  bargain  and  sell  the  land  by  indenture  inrolled. 
Mo.  171. 

So,  a  right  which  by  possibility  may  accrue  to  the  wife  during  the 
coverture,  the  husband  may  discharge  by  his  release.  Per  Holt,  1 
Sal.  326. 

(I  2.)  What  put  her  to  her  action. 

So,  by  the  common  law,  if  an  husband  seised  in  the  right  of  his 
wife,  in  fee  or  in  tail,  had  made  a  feoffinent  to  another  without  his 
wife,  this  would  have  been  a  discontinuance,  and  could  not  have  been 
defeated  by  the  entry  of  the  wife  after  his  death.  Lit.  s.  594.  Vide 
Discontinuance,  (A  3.) 

So,  if  the  husband  was  jcnntly  seised  with  his  wife.     Co.  Lit  326.  a. 

So,  a  fine  by  the  husband  alone,  of  land  which  he  had  in  right  of 
his  wife,  or  jointly  with  his  wife,  would  have  been  a  discontinuance. 
Co.  L.  326.  a. 


(t)  If  money  or  stock  is  settled  to  be  laid  out  in  land,  husband  and  wife  cannot  by 
contract  or  deed  alter  the  nature  of  it  to  make  it  personal  estate ;  but  it  must  be  in- 
vested in  land,  and  then  by  fine  she  may  give  it  her  nusband,  or  by  coming  into  equity 
she  may  be  f  examined  and  consent  it  shall  be  taken  as  personal  estate.  S  Atk. 
452. 

(«)  Right  of  husband  to  release  the  orphanage  share  of  his  wife,  a  freeman's 
dau^ter.    1  Eden.  64. 

{jc)  A  man  possessed  of  a  term  of  yean  in  risht  of  his  mfe^  as  executrix  of  her 
former  husband,  has  power  to  grant  and  convey  the  same.    3  Wils.  277.    2  Blk.  801. 

(y)  The  inference  from  a  demand  made  or  disdiarge  g^ven  by  the  husband,  sosed 
in  nght  of  his  wife  as  for  rent  due  to  him,  is,  that  he  alone  demised,  and  not  jointly' 
with  his  wife.    2  Taunt.  180. 

So, 
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Sks  if  the  husband  alone  makes  a  gift  in  tail,  rendering  renl^  and 
afterwards  the  husband  and  wife  levy  a  fine  of  the  reversiony  and  the 
fansband  dies  the  wife  shall  be  barred  of  her  entry  upon  the  donee. 
R.  Mo.  91. 

(I  3.)  Cm  hi  vitd. 

And  by  the  common  law>  upon  such  a  discontinuance,  the  wifehad 
no  refnedy  but  by  cut  in  vUdf  which  lies,  where  the  husband  aliens  an 
estate}  of  which  his  wife  was  seised  for  life,  in  tail,  or  in  fee.  F.  N. 
B  198.  a. 

.  If  the  wife  was  seised  in  fee,  and  dies  before  the  husband,  the  heir 
of  the  wife  shall  have  asur  ctdin  xnta.    F.  N.  B.  193.  a* 

(K)  (OOtmt  act0  t^  tl)e  IbutfiHinD  alone  Do  not  bind 

tus  totfe. 

By  the  st.  32  H.  8.  28,  &c. 

&ttt  now,  by  the  st  32  H.  8.  28.  no  fine,  feoffment,  or  other  act  by 
t^e  husband  only  of  lands,  the  inheritance  or  freehold  of  the  wife,  shaU 
be  a  discontinuance,  or  prejudice  the  {z)  entry  of  her,  her  heirs,  or  such 
as  have  a  right  after  her  death. 

And,  therefore,  if  the  husband  alone  levy  a  fine  of  the  wife's  land, 
it  is  no  discontinuance,  but  the  wife,  or  her  heir,  may  enter. 

So,  if  a  common  recovery  be  suffered  upon  a  precipe  against  the 
husband  and  wife.    Co.  L.  326.  a. 

Though  the  fine  or  feoffment,  &c.  be  to  the  use  of  the  king.  R. 
2jnst.  681. 

So,  a  feoffnient  by  husband  and  wife,  of  the  land  of  the  wife,  is  no 
discontinuance;  for  though  the  wife  joins,  it  is  the  feoffinent  of  the  hus- 
band alone.     Co.  L.  326.  a. 

So,  a  fine,  feoffinent.  &c.  by  the  husband  alone,  of  lands,  which  he 
has  joindy  with  his  wife,  is  no  discontinuance  by  this  statute,  any  more 
than  of  land,  being  the  inheritance,  or  freehold  of  the  wife.  Co.  L. 
326.  a.     2  Inst.  68 1 .     R.  8  Co.  72.  a.     R.  Mo.  28. 

But  a  fine  in  such  a  case,  if  they  are  seised  to  them,  and  the  heirs  of 
their  bodies,  is  a  bar  to  the  issue ;  and  the  estate  of  the  wife  is  changed 
to  an  estate  for  life,  without  impeachment  of  waste.  2  Inst.  681,  2. 
Dub.  Mo.  28. 


(s)  1.  Husband's  assigninent  of  wife's  property  will  not  bar  her  ejquity.  4  B.  C.  C. 
3S6.  — S.  As  to  the  eflfect  of  an  ass^ment  for  yaluable  consideration  bjr  a  hosbond 
of  his  wife's  equitable  interest,  with  reference  to  her  equity  for  a  provision,  quare. 
11  Ves.  so.  — 3.  Assignment  by  a  husband  of  part  of  his  wife's  equitable  interest, 
yi&  dividends  of  stock  in  trust  tor  her,  for  valuable  consideration,  enforced  upon  the 
bill  of  a  surety  for  the  husband  to  be  indemnified  against  past  and  future  payments; 
the  assignment  extending  only  to  100/.  a  year,  out  ot260L  The  remaining  dividends 
under  a  bill  on  behalf  or  the  wife,  paid  to  her ;  the  husband  having,  after  the  assign- 
ment, gone  abroad,  without  making  any  provision  for  her.  11  Ves.  12.  —  4.  Where 
a  husband  assigns  the  wife's  property  for  a  valuable  consideration,  qwsrey  whether  the 
assignee  does  not  takjs  it  subject  to  the  same  equity  to  which  it  was  subject  at  the 
time  of  the  husband's  assignment.  2  Cox.  422.  —  5.  Wife  held  to  be  entitled  to  a 
provision  agfdnst  the  particular  assignee  of  the  husband,  for  valuable  consideration,  of 
the  whole  of  he*  eqmtable  interest,    l  Eden.  370.    Vide  9  Ves.  lOO. 

So, 
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So,  a  fine^  &c  by  the  husband  alone,  where  he  was  seised  in  right  of 
his  wife,  pr  jointly  with  his  wife  only  for  life,  is  not  a  forfeiture  to  bind 
the  wife,  sdHer  the  death  of  her  husband.  1  RoL851.  I.  52.  Vide 
1  Rol.  852.  1.  5. 

If  there  be  a  feoffinent  by  the  husband  alone,  and  he  and  his  wife  are 
afterwards  divorced  a  vinculo  ^  yet  the  wife  may  enter  without  a  ad  ante 
divartium;  for  at  the  time  she  was  his  wife  de  facto.     Co.  L.  326.  a. 

If  there  be  a  feoffment,  &c.  by  the  husband  alone,  of  the  land  of  his 
wife,  by  this  statute,  after  the  death  of  the  husband,  the  wife,  or  her 
heir,  may  enter.     Co.  L.  326.  a.     Hob.  261. 

If  the  husband  and  wife  were  jointly  seised,  the  heir  of  their  bodies 
may  enter.     Co.  L.'326.  a.     R.  8  Co.  72.  a. 

So,  if  the  wife  die  without  issue  before  entry,  he  in  reversion  or 
remainder,  may  enter.  Co.  L.  326.  a.  Jon.  324.  Cro.  Car.  321. 
R.  Hob.  261. 

So^  if  an  husband  seised  in  tail»  remainder  to  his  wife  in  tail,  make  a 
feoffment  alone,  and  die  without  issue,  his  wife  in  the  remainder  may  en- 
ter.    Co.  L.  326.  a. 

But  the  fine,  feoffinent,  &c.  binds  the  wife  during  the  coverture. 

So,  if  the  husband  and  wife  are  jointly  seised  in  tail,  and  the  hus- 
band alone  makes  a  feoffment,  &c.  and  his  wife  dies  before  him,  the 
issue  shall  not  enter  during  the  life  of  the  husband.  Co.  L.  326.  a. 
Hob.  261. 

Nor,  if  the  husband  was  seised  in  right  of  his  wife,  and  had  issuer 
Co.  L.  326.  a. 

So,  if  the  wife  before  entry  levy  a  fine,  she  cannot  afterwards  enter; 
for  the  discontinuance  continues  till  entry,  which  is  now  barred  by  the 
fine.     R.  2  Rol.  311.    Vide  Discontinuance,  (A  3.) 

Soi,  if  husband  and  wife  for  life,  and  to  the  heirs  of  the  body  of  the 
husband,  remainder  over,  join  in  a  fine,  and  the  wife  survives,  the  entry 
of  the  wife  being  barred  by  the  fine^  the  entry  oS  those  in  r»nainder  is 
also  barred.     R.  Cro.  Car.  321 .    Jon.  324. 

So,  if  the  wife  die  mthout  an  heir,  afler  a  discontinuance  by  her  husi- 
band,  entiy  is  not  given  to  the  lord  by  escheat.     Hob.  261. 

So,  a  thing  to  tuLe  effect  for  the  wife  after  the  death  of  her  husband^ 
the  husband  cannot  discharge  in  his  life-time;  as,  if  there  he  a  promise 
to  the  wife  to  pay  so  much,  if  she  marries  B ,  and  afterwards  sutvitcs; 
the  husband  by  his  rdease  cannot  discharge  such  prcnnise.  R.  1  Rol. 
343.  1.  50.  2  Rol.  407-  1. 45.  Yel.  156.  2  Cro.  222.  1  Brownl. 
15.     1  Sal.  327.     Pal.  99.     Vide  ante,  (D  1.) 

Otherwise,  if  there  are  express  words.  Vide  1  Rol.  343.  L  50.  R* 
Yd.  156. 

So,  if  a  term  be  granted  to  husband  and  wife  for  life,  and  afterwards 
to  the  execntor  of  me  survivor,  the  husband  cannot  grant  this  possibi- 
lity of  the  executor.     \lde  ante,  (£  2.)  (a) 

If  the  wife  has  an  annuity  for  life,  a  release  by  the  husband  does  not 
bind  his  wife^  if  she  survives.     R.  Mo.  522. 

If  a  man  has  a  cc^yhold,  in  n^ch  his  wife  by  custom  has  her  firee 
bendi,  and  the  husbaiid  agrees  that  A.  diall  enjoy  during  the  lives  of 


{«)  Vide  16  Vc$-  l£i\     1  V.  &  R  405, 

himself 
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himself  and  his  wife;  this  does   not  bind  his  wife.     R.  ,2  Ver.  4£. 

es.{b) 

■ 

(L)  (GadQt  lactria!  of  tte  tu0banD  prejuDice^  W  toife. 

If  an  express  condition  be  annexed  to  the  estate  of  a  woman,  who 
takes  husband,  the  laches  of  the  husband  to  perfonn  the  condition,  loses 
the  estate  for  ever.     Co.  L.  24*6.  b. 

As,  if  there  be  afeofiment  to  the  wife,  before  or  after  coverture,  ren- 
dering rent,  upon  condition  to  be  void  for  non-payment  of  the  rent ;  if 
the  husband  does  not  pay  the  rent,  the  estate  is  lost.     Co.  L.  246.  b. 

So,  if  there  be  a  condition,  that  the  rent,  for  non-payment  at  the  day, 
shall  be  double.     Co.  L.  246.  b. 

So  the  laches  of  a  husband,  to  perform  a  condition  in  law  which  re- 
quires skill;  as,  if  »  woman  has  the  office  of  parker,  steward,  &c.  who 
takes  husband,  neglect  to  keep  the  park^  &c.  by  the  husband^  will  be  a 
forfeiture.     Ck>.  L.  233.  b. 

So,  if  a  woman  has  a  right  to  land,  and  takes  husband,  the  laches  of 
the  husband  to  make  claim  binds  the  wife;  as,  if  tenant  for  life,  re- 
mainder to  a  woman,  levy  a  fine,  and  the  woman  takes  husband,  who 
does  not  enter  within  five  years  after  the  fine,  the  wife  shall  be  bound  by 
the  fine  and  non-claim.     R.  Dy.  159.  a.  in  marg. 

(M)  mm  not. 

But  the  laches  of  the  husband  to  perform  a  condition  in  law,  which 
does  not  require  skill  or  confidence,  does  not  prejudice  his  wife.  Co.  L. 
«SS.  b. 

As,  if  the  wife  be  tenant  for  life^  or  for  years,  and  her  husband  make 
a  fec^Knent^  &c.  the  forfeiture  does  not  bind  his  wife.     Co.  L.  233.  b. 

V 

(N)  (GDbat  actjBf  of  tbe  totfe  preiuDlce  ttie  t)n0banD. 

So,  the  husband  shall  be  charged  for  all  debts  of  his  wife  dum  sola. 
1  Rol.  3^1. 1.  ^5.     3  Mod.  186.  (c) 


{^)  1.  A  surrender  of  copyhold  to  husband  and  wife  and  the  suryivor,  and  after 
the  death  of  the  survivor,  to  the  right  heirs  of  both,  vests  an  immediate  fee-simple  in 
the  husband  and  wife  by  entireties,  and  the  husband  cannot  alien  or  devise  any  part  of 
it, but  the  whole  will,  on  his  decease  survive  to  the  wife.  2  Blk.  121 1.—  2.  Though  a 
devise  to  A.  &  fi.  who  are  strangers  to,  and  have  no  connection  with  each  other,  creates 
a  joint-tenancv,  the  conveyance  by  one  of  whom  severs  the  joint^tenancyand  passes  a 
moiety;  yet  fthe  devise  is  to  the  husband  and  wife,  they  take  by  entireties,  and  not  bv 
moieties;  and  the  husband  alone  cannot,  by  his  own  conveyance,  without  joining  his 
wife,  divest  her  estate.  5  T.  R.  634.  —  3.  Where  a  mortgagee  devises  to  husband  and 
wife  in  fee,  treating  the  property  as  real  estate,  it  survives  to  the  wife  against  the  hus- 
band's sole  conveyance.    S  T.'  K.  eS2, 

.  (c)  1.  Though  she  brin^  him  no  portion.  3  P.  Wms.  409.  C.  T.  T.  17J.  —  2.  But 
«man  marrying  a  widow  is  not  bound  to  maintain  her  children  hf  her  former  hus- 
band. 4  T.  R.  1 18.  4  East,  76. — 9.  Unless  he  holds  them  out  to  the  world  as  part 
of  his  own  familv.  5  Esp.  1.  —  4.  If  Infiint  marries  a  woman  of  full  age,  he  is  liable 
to  her  debts,  ana  arrests  for  them.    Barnes,  95. 

So, 
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So»  if  a  woman  executrix,  or  adminBtratrix,  commits  a  devasiaoitf 
and  then  takes  husband,  the  husband,  during  the  coverture,  shall  be 
charged  for  it.  R.  Cro.  Car.  603.  R.  Mod.  761.  Vide  Administra" 
tion  (D).  .  Vide  post,  (2  B— 2  C).  {d) 

(O)  ci^e  potoer  of  t^  tvaflann  During  tbt  (overture. 

The  husband,  during  the  coverture,  may  take  the  rents  and  profits 
of  the  whole  estate  of  his  wife. 

If  there  be  a  lease  by  the  wife  dum  sola,  payment  of  the  rent  ooght 
to  be  to  the  husband;  and  payment  to  the  wife  without  the  husband's 
order,  though  there  be  no  notice  of  the  marriage^  shall  not  discharge 
the  lessee.     R.  Pal.  210. 

So,  he  has  the  sole  disposition  of  all  interests  of  his  wife:  and  there^ 
fore,  if  the  nei^t  avoidance  be  granted  to  husband  and  wife^  the  husband 
alone  may  present.    Lit  s.  13. 

For  an  interest  which  vests  in  the  wife,  or  accrues  to  her  during 
coverture,  he  may  sue  alone,  or  with  his  wife.    Vide  post,  (X). 

If  a  legacy  be  given  to  the  wifi^  the  husband  alone  may  take  or  re* 
lease  it.     1  Sal.  115. 

Though  the  wife  was  divorced  a  mensa  et  thoro ;  for  they  continue 
husband  and  wife.     1  Sal.  115.     1  Rol.  426. 

So,  if  the  wife,  after  a  divorce  a  mensa  et  thoro^  or  before,  sues  an- 
other woman  for  incontinency  with  her  husband,  and  recovers  costs 
against  her,  the  husband  may  release  them;  and  if  the  wife  afterwards 
proceed  for  them  in  the  spiritual  court,  a  prohibition  shall  go.  R. 
1  Sal.  115.     5  Mod.  70. 

But  if  upon  a  divorce  a  mensa  et  thoro,  the  wife  be  allowed  alimony, 
and  afterwards  sues  in  the  spiritual  court  for  injury  or  defamation,  and 
costs  are  recovered,  the  husband  cimnot  release  them ;  for  they  come  in 
lieu  of  what  she  spent  out  of  her  alimony,  or  sepanto  nudntenance. 
R.  1  Sal.  115.     5  Mod.  71.     R.  1  Rol.  426. 

If  the  wife  squanders  his  estate,  or  goes  mto  lewd  company,  he  may 
deprive  her  of  liberty;  otherwise,  not.     Str.  478.  {e) 


(d)  1.  Where  a  wife  has  executed  a  deed  without  her  husband's  authoriiyy  ony 
claim  which  the  other  party  has  against  him  arises  out  of  an  implied  simple  contract, 
of  the  terms  of  which  the  deed,  though  void,ma^  be  used  as  evidence.  6  T.  R.  176. 
—  8.  If  there  be  a  recoverrin  ejectment  against  the  wiie,  the  judgment  will  not 
be  evidence  against  the  humnd  aM  wife,  in  an  action  for  mesne  profits;  ance  the 
wife's  confession  of  a  trespass  committed  by  her,  cannot  aflect  her  husband  in  an  ac- 
tion in  which  he  is  liable  tor  the  damages  and  costs.  7  T.  R.  118. — 3.  A  duiringa» 
against  the  husband  abroad  will  be  set  aside,  where,  as  well  the  debt  was  contracted 
by  the  wife  as  the  action  was  commenced  after  his  departure.  1  Taunt.  4S5.  —  4.  In 
the  absence  of  fraud,  the  court  will  set  aside  a  dittrmgai  s^nst  the  husband  abroad, 
nnder  which  property  in  the  wife's  possession  has  beoi  taken.    5  Taunt  145. 

(e)  I.  And  in  all  proper  cases,  ne  may  use  necessarv  coercion.  3  Burr.  162S. — 
9.  But  the  court  will  not  deliver  a  wife  out  of  the  hao3s  of  her  friends,  into  the  cut- 
tody  of  her  husband,  where  it  b  clear  that  he  has  used  her  ill,  and  she  actually  swears 
the  peace  against  him.  4  Burr.  1991. — S.  And  the  husband  Ium  no  conlroulover  Om 
person  of  hu  wife  separated  from  him  by  agreement    13  East,  173.    1  Bear.  54f. 


(P)  CHbat 
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(P)  (EQ^at  act»  a  feme  cotiert  mag  Do  taiitlioat  tier 

taiattianii^ 

(P 1.)  Alien  her  estate. 

If  a  feme  covert  levy  a  fine  of  her  lands  (f)  without  her  husband,  this 
bars  him  and  his  {g)  heirs,  if  it  be  not  avoided  by  her  husband. 
10  Co.  43  a.     1  RoL  34*6.  1. 50.     1  Leo.  82.     Adm.  Jon.  138. 

So,  if  she  sufier  a  common  recoveiy,  it  is  a  bar  till  it  be  avoided. 
Dub.  1  Rol.  347.  i.  1. 

So,  if  an  estate  be  given  to  a  feme  covert,  upon  condition  that  she  eu- 
feofi^  another,  she,  for  the  ^ving  of  the  condition,  may  make  a  feoffinent 
to  the  other,  during  coverture.     Jon.  137,  138. 

So,  if  she  has  power  to  dispose,  she  may  execute  her  power  by  con- 
veyance.   Jon.  137.  (A) 

But,  if  a  feme  covert  grant  (f)  a  rent-charge,  without  assent  of  her 
husband,  out  of  her  knds,  it  will  be  totally  void.  Perk.  Grant,  6.  Vide 
post,  (Q). 

So,  if  she.grant  an  annuity  by  deed.     Perk.  Grant,  6.  (k) 

Though  the  rent-charge  be  granted  out  of  land  assigned  to  the  wife 
by  the  husband,  for  her  several  maintenance.     Perk.  Grant,  8- 

,So  a  feoffment,  by  a  feme  covert  without  her  hutband,  is  void;  for 
she  €;annot  make  livery.     Adm.  Jon.  138.     Lat  41. 

Though  it  be  in  execution  of  a  trust ;  for  it  ought  to  be  done  by  her 
and  her  husband.  Jon  137,  8.  Semb.  cont.  by  the  other  Judges  m 
the  case  of  a  trust.     Jon.  137»  8.    Lat  40.  (/) 

(P  S.)  Accept  an  estate. 

So,  if  a  feme  covert  purchase  (m)  lands  without  the  consent  of  her 
husband,  the  conveyance  is  good,  till  it  be  avoided  by  her  husband. 
Co.  L.  3.  a.  (91) 


Cf)  A  feme  covert  is  to  be  considered  as  sole,  in  r^ard  to  her  seperateproperQr. 
sTes.  190.  1  B.  C.  C.-SO.  i  Yes.  J.  48.189.  13  Ves.  190.  16  Yes.  125. 
isVes.  434. 

(f)  And  her  owa     1  H.  BL  341. 

(A)  But  the  deed  will  onl^  operate  as  an  appointment,  and  not  as  a  deed. 

(t)  Agreement  by  wife,  without  knowledge  of  husband,  to  pay  additional  rent  out 
of  her  set>arate  propertj^,  good.    1  Ves.  J.  51 3. 

(k)  Grant  of  an  annuity  bv  a  married  woman  out  of  her  separate  property  established; 
notwithstanding  notice  to  tne  plaindff  by  the  trustees,  that  they  would  pay  to  herself 
only,  on  account  of  complaints  of  her  husband's  conduct,  in  consequence  of  her  re- 
iiiswg  to  join  him  in  raising  monev ;  the  transaction,  though  for  the  benefit  Qf  the 
husband,  upon  the  evidence  being  her  deliberate  act,  aware  of  what  she  was  doing, 
aad  a  free  ^nt.    1 4  Ves.  542. 

(/)  Trust  to  permit  a  married  woman  to  receive  the  interest  oc  dividends  of  stock 
stock  to  her  own  use,  during  her  lifie,  independent  of  her  hudband.  She  is  abso- 
lutely entitled  for  life  to  her  separate  use ;  and  upon  the  rule,  that  a  feme  covert  is  to 
be  conndered  sole  as  to  her  separate  property,  her  assignment  to  secure  an  annuity 
with  her  husband,  was  established.    9  Ves.  520. 

(n)  A  bond  may  be  given  to  a  fenpe  covert  dther  alone,  or  jointly  with  her  husband. 
Vide  2  Snow.  247.  pL  249.     3  H.  6.  23.  b. 

(n)  So  the  assignment  of  a  lease  to  a  feme  covert  is  good  nutil  the  husband  dissents. 
Dougl.  435  p.  C. 

And 
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And  tberefoi^  if  a  feoffinent,  or  demise  for  lif^  &c.  with  liveiry  be 
made  to  a  feme  covert  without  her  husband^  the  estate  is  rested  in  the 
wife  before  the  agreement  of  the  husband.     Co.  L.  856.  b. 

So^  if  a  feme  covert  make  an  actual  entry  by  wrong,  it  will  be  a  dis- 
seisin, and  the  estate  vests  in  her.  1  Rol.  660. 1.  S8.  Co.  L.  857.  b. 
Vide  post,  (Q). 

But  the  husband,  by  his  disagreement^  devests  the  whole  estate  out 
of  his  wife.     Co.  L*  8.  a. 

So^  if  the  husband  alien  the  land  of  his  wife,  and  the  alienee  after- 
wards make  a  gift  or  demise  to  the  husband  and  his  wife  for  life;  the 
wife  shall  be  in  her  remitter  to  the  whole.  Lit.  s.  666.  Vide  in 
Remitter,  (A  4.) 

Though  the  demise  was  by  fine  ptr  render^  or  by  indenture.  Co. 
A^«  ooo*  a. 

'  So,  if  the  husband  and  wife  were  jointly  seised,  and  the  husband 
aliens,  and  the  alienee  makes  a  demise  to  them,  it  shall  be  a  remitter 
to  bodi  of  them.    Lit.  s.  672. 

If  there  be  a  feofiinent  by  a  woman,  upon  condition  to  re-enfeoff 
when  she  pleases ;  after  coverture  she  may  require  the  feofiment  with- 
out her  husband,  and  if  the  feoffee  does  not  perform  the  condition,  it 
will  be  broken.     1  Kol.  ^^^.  1.  30.,  (o) 

(P  3.)  Execute  an  authority,  &c. 

So  a  feme  covert  may  act  en  auter  droits  without  her  husband ;  as, 
if  she  be  an  executrix,  she  may  administer  without  the  assent  of  the 
husband.     Perk.  Grant  7.    Vide  in  Administration,  (D.) 

If  she  has  an  authori^  to  sell,  &c.  she  may  do  it  widiout  (p)  her 
husband.     Co.  L.  112.  a.     1  Rol.  329. 1. 26.  (q) 

So,  if  there  be  a  devise  to  a  feme  covert,  with  a  power  to  dispose  to 
any  of  her  sons,  she  may,  by  feofBnent,  &c.  dispose  the  inheritance  to 
her  son,  without  the  husband.     R.  Jon.  137,  8.     Lat.  189* 

So,  if  there  be  a  devise  to  the  wife  in  fee,  upon  condition  that  she 
dispose.     R.  Jon.  137}  8.     Lat.  139. 

But  a  devise  to  the  wife  in  fee,  upon  trust  to  convey  to  another ;  if 
she  conveys  by  feoffinent  without  her  husband,  it  will  be  void.  Dub. 
Jon. 138. 

So  the  queen  consort  may  grant,  and  take,  sue,  and  be  sued,  without 
the  king.     Co.  L.  133.  a.     Vide  in  Roy,  (F  1.) 

(o)  To  an  avowry  for  rent  in  arrear^  the  plaintiff  pleads  in  bar,  **  that  before,  and 
at  the  time  of  the  supposed  demise,  and  when  the  supposed  rent  became  due,  she  was 
married  to  one  J.  C.*'  Held,  that  whether  it  were  to  be  presumed  that  the  coverture 
continued  up  to  the  time  when  the  distress  was  taken,  or  not,  the  plea  was  no  an- 
swer to  the  avo'wiy.    S  Mars.  586.    7  Taunt  7S. 

(p)  1.  And  she  may  even  sell  to  him.  1  H.  Bl.  546.  —  2.  Vide  S  Anst.  565. 
1  Gox>557. 

(q)  I.  A  custom  that  the  separate  examination  of  a  married  woman  to  enable  her 
to  surrender  her  copyhold  shall  be  before  two  customary  tenants,  is  good.  Wha« 
there  is  no  castom  it  must  be  by  the  steward  of  the  manor.  4  Taunt.  294.  —  2.  If 
the  husband  covenants  that  his  wife  shall  enjoy  certain  copyholds  which  descend  upon 
her  to  her  own  use,  and  that  he  will  join  m  surrendering  them,  she  mav  surrender 
them  alone*  I  H.  BL  554.  —  5.  And  without  any  covenant  her  surrender  will  bar 
her.  Per  Ld.  L.  1  H.  Bi.  541 , 2, 5.  —  4.  And  her  heirs.  Ibid.—  5.  And  can  only  be 
avoided  by  her  husband.    Ibid. 
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Soy  by  the  custom  of  London,  a  feme  covert  may  be  a  sole  trader. 
Sbo.184.     Vide  ante,  (A  2). 

So  a  disposition  by  the  wife,  pursuant  to  an  agreement  by  the  hus* 
ImukI  befiire  ooviartitrey  will  be  good.    Vide  in  Chancery,  (S  M  1  !•  14.) 

(Q)  mtMt  not. 

Cannot  make  a  contract,  &c« 

But  generally,  (r)  a  feme  covert  has  no  power  to  make  a  contract,  (s) 
without  (/)  her  husband :  and  therefore,  such  contract  is  absolutely 
void.     K.  by  all  the  judges,  1  Sid.  120.  («) 

And  if  the  wife  sen,  or  dispose  of  the  money,  or  goods  of  the  hus- 
band, without  his  assent,  the  sale  is  void,  and  the  husband  may  have 
trover,  Slc  for  the  goods,  (x) 

So,  if  a  wife  loses  at  caids,  &c.  the  husband  may  maintain  trover  for 
the  money.     R.  1  Sid.  122. 

Sq^  if  a  wife  buy  goods,  &c  without  the  assent  of  her  husband,  the 
husband  is  not  chaigeable  for  them.    Per  three  J.  4  Leo.  42. 

Thoi^  they  were  for  necessary  diet,  or  appard :  as,  bread,  &c« 

And  he  is  not  chargeable  in  trover,  or  account,  any  more  than  in  as- 
aaropsit     1  Rol  346.    M.  R.  1  Sid  129. 

So,  if  a  wife  buys  necessaries,  but  pawns  them  before  using.  1  Sal. 
118. 


M  1.  The  eovenant  of  a  feme  covert,  faainiig  a  power  over  her  Mparste  estate^  is 
WnAff  upoB  her.  l  B.  ft  B.  49.  Vide  l  Mad.  95S.  4  B.  C.  C.  19.  —  s.  And  a 
mamed  woman,  aeDarated  from  her  husband,  and  havinc  a  separate  maintenance, 
renders  the  same  BaMe  by  accepting  a  bill  of  exchange,    ssfad.887. 

{$)  1.  Heace  cannot  indorse  a  bill  or  note.  Str.  516.  —  2.  Unless  as  agent  to  her 
huiUmd  and  in  his  name.    1  East,  439, 

(#)  1.  Supra.  —-'9.  The  wile's  bond  given  jointly  with  her  husband,  shall  bind  her 
asfwirate  property.  1  B.  C.  C.  16.  —  8.  But  when  a  married'  woman  stipulates,  that 
fat  liie  event  of  her  snnrinng,  the  property  shall  be  her's,  reserving  no  power  of  dis- 
ptfritkm  over  it  during  the  oovertar^  there  are  no  means  by  which  she  can  di^ose 
of  h  whBe  covert,  l  V.  ft  B.  1S3.  —  4.  So  under  a  settlement  in  trust  to  pay  the 
tenti  and  interest  to  the  separate  use  for  the  joint  lives  of  husband  and  wife ;  if  she 
sorvived,  for  her  heirs  and  executors ;  if  he  survived,  according  to  her  appointment 
by  will;  in  defiudt  thereoil  a  limitation  over  as  to  die  real  estate;  and  as  to  the  per- 
sonal, to  her  executors;  the  wife  cannot,  durinc  the  coverture,  bind  the  capital  sqr* 
vMag  to  her.  l  V.  ft  B.  lis.  —  5.  And  as  to  the  efibct  of  her  subsequent  undertak- 
ing whc»  sole^  to  pay  her  bond  given  during  coverture,  the  creditor  was  left  to  hiw. 
Ibid. 

(a)  1.  A  feme  covert  cannot  of  herself  discharge  an  obligor  from  the  payment  of  an 
Mmmty  dim  to  her  on  his  bond  given  to  the  husbaiad  durins  coverture.  5  East,  331 .  — 
9.  Ami  if  a  bill  be  made  payable  to  a  feme  covert  though  ner  husband  permit  to  trade 
as  a  feme  sole,  tibe  right  to  transfer  it  is  in  the  husband,  not  in  the  wife,  unless  perhaps 
as  Ids  i^ent,  and  even  then  only  in  his  name.  1  East,  4SS.  —  3.  So  the  owner  of  goods 
Ured  out  to  a  married  woman,  separated  frt>m  her  husband,  is  not  divested  duriqg  the 
term,  of  the  present  property  therein,  since  the  contract  of  hiring  was  void.  1 5  East,6o7. 
'—  4.  And  mert  a  married  woman  without  her  husband's  knowled^,  and  without  <&- 
dosing  that  she  b  married,  rents  a  tenement  the  landlord,  on  discovering  her  situ- 
ation, nay  repudiate  the  contract  4M.  ftS.357.  — 5.  So  a  feme  covert  cannot 
mtkemk  attorney.    3  Taunt.  261. 

(r)  Or  die  produce  of  the  property  eonverted.    s  Ves.  59». 
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So»  if  a  wife  be  arrested  and  committed  to  prison,  the  husband  shaD 
not  be  charged  for  her  diet,  or  lodging  there,  if  he  never  assents,  that 
she  shall  have  it.     R.  2  Lev/ 16. 

Yet,  if  the  ^oods  come  to  the  use  of  the  husband,  this  is  a  proof  of 
his  assent,  and  he  shall  be  charged. 

So,  if  goods  come  to  the  use  of  the  wife,  or  the  children,  or  family 
of  the  husbandf  and  his  assent  precedent  or  subsequent  be  proved,  he 
shall  be  charged.     1  Rol.  350.  E.   R.  by  all  the  judges,  1  Sid.  120. 

So,  if  they  come  to  the  house  of  the  husband^  and  are  used  therey 
it  is  good  evidence  to  charge  the  husband,  without  more.  R.  1  Sid. 
121,  126.     Per  Treby,  Skin.  349. 

So,  if  the  wife  be  generally  allowed  by  the  husband  to  be  housekeeper^ 
or  to  buy  for  him,  her  contract  charges  the  husband.     R.  1  Sid.  128. 

So,  if  a  wife  buy  necessary  (j/)  apparel  for  herself  the  assent  of  the 

husband 


(j/)  1.  The  rule  toudung  the  hubband's  liability  to  pay  for  necessaries  furnished  to 
his  wife,  is  the  fbllowinf :  —  If  the  wife  has  been  obliged,  by  her  husband's  miscondoct, 
to  take  up  necessaiy  things  on  credit,  he  must  pay  for  them,  though  he  mav  previ* 
ously  have  warned  the  tradesmen  not  to  trust  her.  But  if  her  own  misbehaviour  has 
reduced  her  to  want,  he  cannot  be  chaiged,  unless  the  things  furnished,. being  other 
than  the  necessaries  of  life,  are  not  sent  back  when  he  has  it  in  his  power  to  return 
them,  even  though  he  may  not  then  be  living  with  her.  Vide  1  Camp.  120.  — 2.  In 
regard  to  the  question,  what  misconduot  by  the  husband  warrants  the  wife  takiQg  up 
necessaries ;  examples  of  such  misconduct  are,  neglecting  to  provide  the  wife  wita 
necessaries.  —  3.  Turning  her  out  of  doors.  Sir.  1214.  4  £sp.  41.  —  4.  Or  obliging 
her  by  ill-treatment  to  quit  the  house.  1  P.  Wms.  482.  1  Esp.  441.  4  £sp.  4i. 
Vide  3  Taunt.  421.  —  5.  ohe  not  having  in  either  case  committed  adultery.  —  6.  Re- 
fusing to  receive  her  back  afler  she  has  left  him.  Str.  875.^-7.  Unless  with  an  adul- 
terer. 6  T.  R.  603.  —  8.  In  the  three  first  cases  he  will  be  liable  for  all  the  neces- 
saries supplied  to  her;  in  the  latter  case,for  those  taken  up  after  bis  refusal.  — 9.  And 
though*  a  wife  has  committed  adultery,  yet  if  the  husband  receives  .her  again,  he  i| 
liable  for  necessaries  lawfully  supplied  to  her  after  their  re-union.  4  Esp.  41.  ^de 
1  B.  &  P.  226.  6  Mod.  171.  —  10.  In  regard  to  the  question,  in  what  Jo  neeetsarieM 
cmuitt'f  The  term  '*  necessaries"  is  not  confined  to  merely  the  necessaries  of  life,  but 
includes,  for  example,  such  ornaments  and  superfluities  of  dress  as  are  usually  worn  by 
women  of  the  \rife's  rank  and  station,  or  rather  in  the  station  in  which  she  is  permitted 
by  the  husband  to  hold  herself  out  If  she  assumes  a  false  appearance,  without  his  per- 
mission, a  tradesman  trusting  her  upon  the  faith  of  that  appearance,  has  no  claim  upon 
the  husband  beyond  the  extent  to  which  cautious  inquiries  would  have  shewn  him  to 
be responi>ible.  i  Camp.  120.  —  il.  Nor  is  the  term  confined  to  food  and  raiment: 
for  if  a  husband  turns  his  wife  out  of  doors,  and  it  becomes  necessary  for  her  safety 
to  exhibit  articles  of  the  peace  against  him,  he  is  liable  to  the  attorney  she  employs  for 
that  purpose.  3  Camp.  326.  — 12.  And  since  the  liability  upon  a  contract  dq)ends 
upon  the  state  of  things  when  concluded,  it  is  immaterial  whether  the  articles  taken 
up  are  applied  by  the  wife  to  her  own  use  or  not.  Sed  vide.  1  Salk.  118.-— 13.  Such 
jire  the  arcurostances  under  which  the  husband  is  liable  upon  his  wife's  contract.  If, 
Jiowever,  she  misapplies  necessaries  furnished  by  the  husband.  —  14.  Or  squanders  the 
money  which  he  has  given  her  to  purchase  them.  Ale^^n,  61.-- 15.  Or  leaves  him 
without  a  cause.  1  Mod.  124.  1  8id.  109.  Whether  'with  an  adulterer  or  not  is 
immaterial.  Str.  875.  She  has  been  reduced  to  want  by  her  own  misconduct,  and 
the  husband  cannot  be  chained  with  credit  given  to  her.  — 16.  So  if  the  husband  and 
wife  live  separately,  and  he  pays  her  an  adequate  allowance  for  her  support,  he  is  not 
liable  for  her  debts,  although  the  separation  is  not  by  deed,  and, there  is  no  written 
agreement  between  them  respecting  the  allowance.  4  Camp.  70. —  17.  Indeed  for- 
merly it  used  to  be  holden,  that  the  husband  is  liable  where  the  wife  lives  apart  with 
a  separate  maintenance  unless  the  creditor  has  notice  of  it.  Vide  Ld.  Rd.^444. 
.  Str.  647.  706.  1  Sid.  127.  3  Esp.  250. —  18.  But  now  this  doctrine  seems  to  be 
jibandoned.  The  creditor  stands' in  the  wife's  place,  (11  Mod.  241.)  and  since  she  had 
jno  right  to  come  upon  her  husband,  the  creditor  can  have  none.*— 19.  If^too^tbeere- 
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husband  shall  generally  be  intended.  1  Rol.  351. 1.  5.  1  Sal.  118. 
R«  1  Brownl.  47- 

Or,  if  the  wife  trades  in  goods,  and  buys  for  her  trade,  when  she  co- 
habits with  her  husband.     1  Sal.  113. 

Or,  if  she  buy  necessaries,  when  her  husband  is  beyond  sea.  R. 
1  Sid.  127. 

Or,  when  the  husband  turns  her  out  of  his  house.  1  Sal.  118,  1 19. 
Before  notice,  not  to  give  her  credit.     Per  Holt,  Skin.  323.     Mod. 

Ca.171. 

Or,  when  she  departs  from  hei*  husband,  if  he  afterwards  receives  her. 
I  Sal.  119.     Mod.Ca.  171. 

But  where  the  husband  countermands  the  power  to  his  wife,  her 
contract  afterwards  does  not  charge  him.     1  Sid.  129. 

So,  if  he  prohibits  a  particular  person  to  sell  to  her.  R.  1  Sid.  127^8. 
1  Lev.  5. 

So,  if  the  wife  elope,  or  depart,  and  do  not  cohabit  with  her  husband, 
her  contract  for  necessaries  does  not  charge  her  husband.  R.  1  Sid. 
129.     Skin.  323.     Mod.  Ca.  171.     1  Sal.  118, 1 19. 

So  if  she  do^s  not  cohabit,  and  has  a  separate  allowance  (2),  and  this 
be  notorious,  though  no  special  notice  be  given  to  the  plaintiff  of  it. 
R.  1  Sal.  116.  (a). 

So,  if  the  wife  has  a  notorious  contest  with  the  husband  for  mainte- 
nance, by  a  public  suit,  the  husband  shall  not  be  charged  for  vestments 
bought  by  the  wife  afterwards.     Per  Treby,  Skin.  349. 

So,  if  the  vei»tments  bought  are  apparently  beyond  the  quality  of  the 
husband.     Per  Treby,  Skin.  349. 

So,  if  a  wife,  who  cohabits  with  her  husband,  buys  vestments  without 
any  necessity,  of  any  one  warned  by  the  husband  not  to  trust  her. 
iSai.  118. 

4>nd  if  the  servant  or  apprentice  be  wameid)  it  i$  sufficient.  fl« 
1  Sal.  118. 


diior,  koowiDg  that  the  wife  is  a  married  woman,  agrees  openly  or  tacitly  to  look  for 

Eayment  to  her,  not  the  husband,  the  husband  is  not  liable,  though  the  wife  through 
is  neglect,  was  in  want  of  the  articles  furnished.  3  Camp.  22.  5  Taunt  356.  — 
90.  Whether  the  credit  was  given  to  the  wife  is  a  question  of  fact.  5  Taunt.  556.  -— 
81. If  so  given, the  husbandis  not  obliged  to  return  the  goods  on  seeing  them  in  his  wife's 
possession.  Ibid. —  22.  In  a  word,  to  determine  whether  the  husband  it  UtMe  for 
tkmgi  furnished  at  to  hit  wife,  five  (juestions  o^ust  be  asked ;  Did  the  woman  stand 
to  him  in  the  relation  of  wife  at  the  tune?  Was  he,  when  they  were  furnished,  bound 
to  supply  her  with  them  ?  Was  she,  by  misconduct  on  his  part,  then  in  want  of  thepi  ? 
Were  the  articles  furnished  necessaries  ?  Was  the  credit  given  to  the  husband,  when 
the  wife  was  known  to  be  a  married  woman  ?  If  these  are  all  answered  affirmatively, 
the  husband  is  liable ;  if  a  n^a^ive  answer  is  given  to  anv  one  of  them,  (hep  it  must 
be  asked,  whether  (unless  where  the  credit  was  gjven  to  the  wife)  he  has  adopted  the 
contract?  He  tacitly  adopts  it  when,  having  a  controul  over  the  goods,  he  does  not 
return  them.  1  Camp.  120.  —  23.  Where  the  husband,  separated  fi'om  his  wife, 
fuffers  their  children  to  reside  with  her,  he  is  liable  for  necessaries  lawfully  supplied 
to  her  for  them.  5  Esp.  252.  —  24.  He  is  not  bound  to  maintain  her  child  by  a  for- 
mer marriage.  4  T.  R.  118.^  4  East,'  76.  Vide  1  Str.  170.  —  S5.  But  if  he  receives 
it  under  his  roof,  and  holds  it  out  as  part  of  his  family,  he  will  be  liable  on  a  con-  ^ 
met  duly  made  by  her  for  its  education,  or  the  like.    5  Esp.  1 . 

(z)  Having  a  pension  from  the  crown  d^iring  pleasure  does  not  release  the  husbaqd^ 
t^Iigation  to  furnish  necessaries.    1  Burr.  2177. 
(a)  Id.  Rd.  444.     12  Mod.  244.    Holt,  100. 
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S0f  if  a  vfifcy  after  departpr^  from  hev  bii»baiid»  earn  bar  dkl  by  bar 
labour ;  tbe  husband  shall  not  be  charged  for  the  diet.     R,  1  Sal,  118. 

So  a  feme  covert  cam^ot  be  a  diaseisoress ;  for  if  tbe  husband  makes 
a  disseisinr^  to  the  use  of  his  wife,  and  abe  assents,  her  agreement  ia 
void,  and  it  will  be  the  disseisin  of  tbe  buaband  alone.  1  Rd.  660. 
1. 5.  10.  &c. 

So,  if  husband  and  wife  make  a  disseisin*  U  is  tbe  act  of  the  husband.  ^ 
1  RoL  660*  1.  S7. 

So,  if  a  stranger  make  a  disseisin'  to  the  use  of  a  feme  covert,  and 
she  assent,  her  agreement  is  void.     1  Rol.  660. 1. 15- 

So,  if  a  feme  covert  enter,  and  make  a  disseisin  to  the  use  of  her  hus* 
band,  or  of  a  stranger,  he  is  not  a  disseisor;  for  the  wife  eannot  dis- 
pose of  the  use  to  another.     1  Rol.  660. 1. 50u  661. 1. 1. 

So  no  consent  or  agreemept  of  the  wife  to  a  disseisin  preoedent  or 
'  subsequent,  can  make  a  feme  covert  a  disseisoress.     Co.  L.  357-  b« 

Yet,  by  an  actual  entry,  and  the  proper  act  of  the  wifi^  abe  may  be 
a  disseisoress.    Co.  L.  357.  h. 

(R)  S8ll)at  actjet  of  ttje  |)U0tianii  tfre  toid^  mae  ^afte 

after  Ibitc  deatli^ 

If  the  husband  alone  make  a  feoilinent,  gift  in  tail,  or  demise  fbr 
life  of  his  wife's  land,  she,  or  her  heirs,  may  avoid  it  by  entry  after  hit 
death.     Vide  ante,  (K). 

So,  if  he  levy  a  fine,  or  suffer  a  common  revovery  of  his  wife's  land. 
Vide  ante,  (K). 

So,  if  the  husband  and  wife  join  in  an  alienation  of  the  wife^  land; 
unless  it  be  by  fine,  or  recovery.     Vide  ante,  (K). 

So,  if  they  join  in  an  alienation  of  land  of  which  ihej  are  joint- 
tenants.    Vide  ante,  (K). 

So,  if  the  husband  alone,  or  with  his  wife,  demise  for  life,  or  for  years, 
the  freehold  of  the  wife,  where  it  is  not  warranted  by  the  statute 
32  H.  8.  28.  the  wife,  after  the  death  of  her  husband,  may  waive  it. 
Vide  1  Leo.  192.    Vide  ante,  (O  3). 

So,  if  the  husband  seized  for  life  in  right  of  his  wife,  or  jointly  with 
his  wife,  commit  a  forfeiture,  the  wife,  after  the  death  of  h^  husband* 
may  avoid  it.     1  Rol.  851. 1. 52. 

So,  if  a  feofiinent,  gift,  or  demise  be  made  to  husband  and  wife,  the 
wife  may  waive  it  after  the  death  of  her  husband. 

Thouffh  the  estate  be  conveyed  to  them  by  fiine. 

So,  ii  an  estate  be  conveyed  to  the  wife,  and  her  husband  asse»t  to 
it}  the  wife,  after  his  death,  may  waive  it.     Co.  h.  3.  a. 

So»  the  heir  of  the  wife,  if  she  die  before  agreement^  or  diss^ee- 
meat  to  the  estate.    Co.  L.  3.  a. 

8o^  if  a  term  for  years  be  granted  to  husband  and  wife^  she  may 
waive  it  after  the  death  of  her  husband.     1  Rol.  349*  1-  22. 

So^  if  an  obligation  or  recognizance  be  made  to  husband  and  wifcji 
she  may  waive  it  after  the  death  of  her  husband^  and  it  vUl  be  an 
oblieation  to  the  husband  alone.     1  Rpl.  349.  1.  5. 

If  the  wife  waives  an  estate  made  by  them  during  the  coverture,  it 
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wiU  be^the  ffrant,  or  demise  of  the  husband  alone  ab  initio  \  for  her 
waiver  avoios  the  estate  ab  initio..    Sav.  112.     S  Co.  27,  8. 
S09  if  she  waives  an  estate  made  to  them. 

(SI.)  (ootiat  0be  mag  aflirm  bg  ^er  agceement 

But  if  husband  and  wife  make  a  demise  for  life,  or  for  year%  not 
warranted  by  the  st.  32  H.  8.  28.  of  the  land  of  the  wife,  bj  her 
agreement  to  the  lease  after  the  death  of  her  husband,  it  shall  be  good. 
I  Rol.  349.  1.  10,  11. 

And  by  such  agreement  to  ^e  lease,  she  shall  have  the  rent  reserved* 
t  ftol.  349.  1.  10. 

And  the  arrearages  incurred  in  the  Itfe  of  her  husband. 

And  she  may  have  waste,  for  waste  in  the  life  of  her  husband.  Sat. 
111. 

So  a  wifi^  after  the  death  of  her  husband,  may  agree  to  an  estate 
made  to  her  and  her  husband  during  the  coverture,  (b) 

(S  2.)  The  effect  of  her  agreement. 

If  the  wife  agree  to  an  estate  made  to  her  during  the  coverture,  she 
shall  be  liable  to  all  charges  to  which  the  estate  is  subject:  as,  if  the 
estate  was  granted  by  fine,  with  a  render  of  a  rent,  she  shall  be  charge- 
able with  the  rent     1  Rol.  349.  1.  17. 

So,  if  there  be  a  demise  to  husband  and  wife,  rendering  rent,  if  the 
wife  agree  to  the  demise,  she  must  pay  the  rent.     1  Rol.  349. 1.  17. 

So,  she  shall  be  chargeable  with  the  arrearages  incurred  during  the 
coverture.     I  Rol.  349.  1.  20. 

3o,  she  shall  be  charged  for  waste  during  the  coverture.  2  Inst.  303. 
S  Rei.  827.  1.  i(h  25. 

If  the  estate  be  granted  upon  Condition,  the  wife  shall  be  subject  to 
the  condition.     Dy.  13.  b. 

So,  to  the  covenant  of  a  lease.     Dub.  Dy.  13.  b. 

(S  3.)  Wliat  shall  be  an  agreement. 

If  the  wife  accept  rent^  rescfrved  npoli  a  lease  by  her  and  her  husband, 
titer  the  death  of  her  husband,  that  amounts  to  an  agreement  to  the 
lease,  (e) 

If  the  wife  enter,  and  tidce  the  profits,  that  amounts  to  her  agree*- 
meht  to  the  estate  made  to  her  during  coverture.     3  Co«  26.  a. 

If  the  wife,  after  the  death  of  her  husband,  take  a  second  husband, 
who  accepts  rent  reserved  upon  a  lease  by  his  wife  with  her  first  hus- 
band, that  afiirms  the  lease  against  the  wife  for  the  whole  term ;  for  her 
iBsent  is  devolved  to  the  second  husband.  Per  three  J.  Dy.  159.  a. 
1  Rol.  475.  1.  14.  (d) 

(&>  As  lo  confiriDTng  her  deed,  see  Cowp.  201 . 

(c)  Acceptance  of  rent  by  the  wife  surviving,  confiroM  a  voidable  lease  of  h^  land 
made  bv  hutband  and  self.    7  T.  R.  478. 

{i)  A.y  by  bond  previous  to  mairiage  with  B.,  agrees  to  settle  B.'s  estate  to  the 
nUb  of  her  and  die  childf'en  of  the  marriage,  and  then  to  A.'s  right  heirs,  but  B.  is  not 
in  eteeafmg  party ;  during  the  marriage,  real  estate  descends  to  B. ;  A.  makes  his 
will,  reciting  ttie  bond,  and  devises  this  estate  back  to  B.,  and  sives  her  all  his  estate, 
real  and  personal,  and  makes  her  executrix ;  she  proves  the  will,  and  possesses  herself 
of  all  his  estate ;  by  so  doing,  she  agrees  to  tlie  settlement  in  the  bond  mentioned, 
aad  after  ftef  death  it  ^all  go  to  the  children  of  that  marriage.   2  Ves.  527. 

R3  (S4.)  What 
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(S  4.)  What  shall  be  a  waiver. 

.  If  the  wife,  after  the  death  of  her  husband,  briog  a  writ  of  dower^ 
It  shall  be  a  waiver  of  the  estate,  limited  to  her  after  marriage  for  hei' 
jointure.     3  Co.  27.  a. 

Though  she  brings  dower  only  for  a  third  part  of  the  residue,  and 
Hot  of  all  the  lands  of  the  husband.     4  Co.  5  b. 

Though  she  had  secretly  entered  before  dower  brought ;  for  ^fter  & 
recovery  in  dower  she  shall  be  estopped  to  say^  that  she  had  an  estate 
assigned  for  a  jointure.     R.  4  Co.  5. 

So,  since  the  st.  27 /H.  8.  10.  the  wife  may  waive  her  jointure^ 
made  after  marriage,  by  parol  in  pais,  and  accept  her  dower  by  as- 
signment in  pais.     3  Co.  27*  a.  ' 

So  at  the  common  law,  an  use  might  have  been  waived  by  parol; 
8  Co.  27.  a. 

(S  5.)  What  not. 

• 

,    But,  by  the  common  law,  an  estate  of  freehold  could  not  be  waived 
by  bare  parol  in  pais.     R.  3  Co.  26.  a. 

Nor,  generally,  an  estate  since  the  st.  27  H.  8. 10.  where  the  posses^ 
sion  is  executed  to  the  use.     R.  3  Co.  27.  a. 

(S  6* )  The  effect  of  her  waiver. 

If  husband  and  wife  make  a  lease,  and  after  the  death  of  her  hu8-» 
band  the  wife  enters,  it  cannot  now  be  pleaded,  that  the  husband  and 
wife  dimiserunt.     1  Leo.  192.     Vide  ante,  (G  3.) 

(T)  (Htbat  estate  tte  toife  cannot  toaifte^ 

But,  if  the  estate  of  a  feme  covert  be  discontinued,  and  a  feofiBnentj 
&c.  is  made  to  her  only,  whereby  she  will  be  remitted,  she  cannot 
waive  the  feoffment  after  the  death  of  her  husband.     Co.  L.  357.  a. 

So,  if  the  discontinuee  of  the  husband  grant  the  estate  to  the  hus^ 
band  for  life,  remainder  to  the  wife ;  the  wife  cannot  waive  the  remain-^ 
der  after  the  death  of  her  husband^  for  she  was  immediately  remitted; 
Co.  L.  358.  b. 

So>  if  there  be  a  feoffment  to  the  husband  and  wife  in  tail,  remain- 
der to  A.  ,  The  husband  discontinues,  and  takes  back  an  estate  to  him 
knd  his  wife  in  tail,  remainder  to  B.;  though  the  wife,  in  respect  of 
herself,  may  take  which  she  pleases,  both  the  estates  being  after  mar- 
ria^e^  yet  she  ought  to  take  the  first,  which  was  for  the  benefit  of  A. 
in  the  remainder.     Hob.  255.  71. 

Yet,  when  both  estates  are  waiveable  byawife^  without  prejudice  to 
H  third  person,  she  may  waive  which  she  pleases^  though  one  would 
make  her  a  more  beneficial  estate  than  the  other :  as,  if  there  be  a 
feofiment  to  husband  and  wife  and  their  heirs,  the  husband  discontinues^ 
and  takes  back  an  estate  to  him  and  his  wife,  and  the  heirs  of  their  two 
bodies;  she  may  waive  which  estate  she  pleases.     Go,  L.  357*  a* 

Soi 
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So  if  there  be  a  gift  to  husband  and  wife,  and  the  heirs  of  their 
bodies,  the  husband  alone  levies  a  fine,  and  devises  to  the  wife  for  life; 
she  may  waive  the  estate  tail,  or  the  devise ;  for  all  others,  who  have 
interest,  are  barred  by  the  fine.  '  Dy.  351.  b.  in  marg. 

(V)  Jn  tofcat  actions  buiefbanli  anH  toife  ougftt  to  join.W 

In  all  actions  real  for  the  lands  of  the  wife,  the  husband  and  wiFe 

ought  to  join.     R.  1  Bui.  2U 

So 


(e)  It  is  proposed  to  exhibit  in  this  note  a  concise  view  of  the  doctrine  distributed 
under  the  principal  and  two  following  divisions :  *~  1.  When  Ike  hudtOnd  mu»t  he  joined. 
—  A  mamed  woman  cannot  sue  without  her  husband,  not  even  in  the  character 
of  agent  or  executrix ;    having  no  civil  existence  or  power  of  acting  in  civil 
matters  distinct  from  his.  —  2.  £ven  in  the  city  courts  the  husband  must  be  joined. 
— 5.  But  she  may  sue  as  a  single  woman  where  the  coverture  is  suspended. — 
4.  When  the  wif^  muti  he  joined.    In  suits  for  causes  accrued  to  the  wife  in  her 
own  right  whilst  single,  she  must  invariably  he  joined.     Moor,  422.    Cro.  Eliz.  537. 
3T.R.  627.  —  5.  In  a  suit  for  a  cause  of  action  accrued  to  the  wife  alone,  and 
m  her  own  right,  during  coverture,  she  must  be  joined.  —  6.  Hence  in  a  suit  on  a 
covenant  to  pay  the  price  of  her  freehold  estate  sold  during  coverture.  —  7.  On  a 
covenant  for  title  or  further  assurance  annexed  to  her  freehold.  —  8.  For  beating  her 
person.    Cro.  Jac.  501.  —  9.  Slandering  her  reputation.—^  10.  Injuring  her  personal 
property  not  reduced  to  possession,  in  fact  or  in  law,  by  the  husband.  — 11.  Dis- 
turbing a  private  office  or  employment  filled  by  the  wife  alone,  as  the  employment  of 
a  dipper  at  Tunbridge  Wells.    2  Wils.  425. —  12.  In  a  real  or  mixed  action  for  the 
wife's  fireehold  property.  —  13.  Or  the  evidences  of  her  title  to  such  property.    1  Rol. 
Abr.  347. —  14.  She  must  also  perhaps  be  joined  in  an  action  of  debt  for  subtracting 
die  tithes  of  her  rectory.   Cro.  Eliz.  613.  Vide  Jenk.  273.   W.  Jones,  325.  —  15.  And 
for  the  breach  of  a  covenant  for  title  or  farther  assurance  annexed  to  an  estate  granted 
to  the  husband  and  herself.    Cro.  Car.  505.  — 16.  Where  too  a  cause  of  action  shared 
by  the  husband  and  wife,  has  arisen  during  coverture,  if  the  right  it  confers  will,  when 
reduced  to  possession,  belong  jointly  to  me  husband  and  wife,  she  must  join  in  the 
suit  for  it.  — 17.  It  is  said  that  where  goods  belonging  to  the  wife  have  been  found  by 
a  third  person  before  the  marriage,  and  converted  by  him  since,  the  husband  may  either 
ne  alone  or  join  his  wife  as  co-plaintiffi    1  Vent.  260.    2  Lev.  107. — 18.  The  latter 
course  seems  the  most  correct,  since  the  husband  had  no  share  in  the  property  when 
converted.  — 19.  The  same  reason  holds  to  require  that  the  wife  be  joined  in  replevin 
for  her  goods  taken  whilst  sole,  though  here  too,  it  is  sud,  the  husband  may  sue  alone. 
B.  N.  P.  53.  —  20.  The  same  that  the  wife  be  joined  under  like  circumstances  in  de- 
tinue ;  but  it  is  siud  by  some  that  here  the  husband  must  sue  by  himself.    B.  N.  P.  50.; 
by  others  that  the  wife  may  be  joined,    k  Vent.  261.  —  21.  For  causes  in  akeno  jwe 
accrued  before  coverture,  the  wife  must  be  joined. —  22.  And  for  those  accrued  during 
coverture  likewise;  even  perhaps  where  personalty  belonging  to  the  estate  she  represents 
has  been  injured  or  taken  away,  since  she  is  primA  facie  chai^geable  for  it  to  creditors. 
—  23.  If  a  debtor  to  the  estate  has  paid  the  debt  to  a  third  person  to  pay  over  to  the 
wife,  she  must  be  ioined  in  suing  the  receiver  to  recover  it;  but  had  it  been  paid  under 
the  husband's  authority,  he  must  have  sued  alone.     1  Salk.  282.  —  24.  If  such  debtor 
promises  to  pay,  the  husband  forbearing  to  sue  him,  the  husband  must  sue  alone  when 
the  time  qf  forbearance  has  elapsed.    Canli.  462. —  25.  When  the  mfe  may  be  joined^ 
«r  the  husband  sue  alone.    Where  a  cause  of  action  shared  by  the  nusband.and  wife 
has  arisen  during  coverture,  if  the  right  it  confers  will,  when  reduced  to  possession, 
belong  wholly  to  the  husband,  he  may  either  sue  for  it  by  himself,  or  jointly  with  his 
wife.  —  26.  Hence  the  husband  may  sue  by  himself  or  lointly  with  his  wife  for  the 
breach,  during  coverture,  of  simple  agreements  made  with  the  wife  whilst  single.  -— 
27.  For  the  breach  of  one  given  to  her  during  coverture,  and  in  which  she  is  legally 
interested.  —  38.  For  the  breach  of  deeds  made  with  her  before  marriase  or  since.  — 
S9.  On  a  judgment  recovered  by  both.  —  30.  For  arrears  of  rent.    6  Edw.  4.    Hil.  5. 
n.10.    7£dw.4.    Easter,  1 6.  p.  5.    1  Bulst  21.    2  Bulst.  233.    Savile  111.  — 31.  Or 
breach  of  covenants  annexed  to  a  reversion  granted  to  both,  or  to  a  lease  by  both  of 
the  wife^s  Und.    Cro.  Jac.  399. — 32.  For  trespassing  upon  the  vrife's  land,  felling  her 
4re9,    47  Edw*  3.  M.  5.  p.  9.— -33.  Or  oustug  hersdf  and  husband  irom  a  term 
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So  in  a  right  of  ward.    Ow.  SS. 

So  in  actions  personal,  for  a  chose  in  action^  due  to  the  wife  befotv 
coverture^  they  ouffht  to  join :  as,  in  debt  upon  a  bond,  or  specially 
made  to  the  wife  Wore  coverture.  1  Rol.  947*  I*  55.  D.  Ow.  89* 
Cro.  El.  6S7. 

So  debt  for  rent,  upon  a  lease  for  years,  due  before  the  corertore. 
Cro.  Ei.  700. 

Or  upon  a  lease  fear  life.     1  Rol.  348. 1.  S. 

So  in  an  avowry  for  rent  upon  a  lease  for  Ufe  or  years,  before 
coverture.     1  Rol.  348. 1.  8.  347. 1.  50. 

So  in  debt  for  rent  upon  a  lease  at  will  by  the  wife^  before  coverture 
Co.  Li.  55»  b. 

So  in  trover,  upon  a  oonvevsion  of  the  goods  of  the  wife  before 
coverture. 

In  assumpsit,  upon  a  promise  to  the  wife^  before  coverture.    1  Sid.  25. 

Or  for  the  labour  of  the  wife  dum  sola* 

In  an  action  upon  the  case,  for  stepping  a  way  to  the  wife's  dos^ 
before  marriage.     R.  Cro.  Car.  419. 

So  in  debt  for  arrearages  upon  an  account,  found  before  auditors 
ass^ed  by  the  husband  and  wife  to  the  receiver  of  the  wife.  1  BjoL  84B» 
1.  5. 

So  thCT  ought  to  join  in  actions,  whidi  arise  during  the  coverture, 
if  the  wiie  might  have  an  action  for  the  same  cause,  if  she  survive. 

As  in  detinue  of  charters  of  the  wife^s  inheritance.  1  Rol.  347* 
1.49. 

In  trm'er,  for  a  deed  of  rent-charge  granted  to  the  wife  duinscdOf 
though  it  was  lost  after  the  coverture. 

In  an  action  upon  the  st.  8  H.  6.  for  a  forcible  entry,  or  detainer. 
Mo.  5. 

In  covenant  as  assignees  of  B.  upon  a  covenant  to  make  an  assurance 
to  B.  his  heirs  and  assigns.     R.  1  Rol.  348. 1.  25.    Jon.  406,  7. 

Or  upon  other  covenant  as  assignees,  where  the  assignment  is  to  both* 
R.  Cro.  Car.  505. 


gEsated  to  diem.  Plowd.  a.  — >  34.  For  rescoint  a  prisoner  or  property,  tAea  for  a 
ooBBBd  oiring  to  the  wife  alono,  or  joiodT  with  her  husbmd.  —  35.  For  the  e8€»ipe 
of  a  priiOBer  taken  for  a  demand  dae  to  the  wife  whilst  sole.  Moor,  42?.  —  83.  For 
the  watdiig  a  teneneiit  held  under  a  lease  from  the  wife  wbikt  single*  or  the  husband 
since  tbeir  narriage.  —  86,  For  ptrmittiag  a  fence  which  separates  the  wife's  property 
frott  her  ndghbonr**  So  decay. -^37«  For  a  nuisance  to  her  landed  property. — 
38.  And  in  trover,  detiott^  and  leplerin  under  the  drcumstancet  stated  before:  — 
asL  it  haa  been  sud,  that  if  husband  and  wife  are  raaHdonsly  prosecuted,  they  nu^ 
join  in  suin^  the  aggressor.  Crow  Car.  553. •-^40.  But  this  seenis  to  be  a  miscdte ; 
since  the  wife  doca  not  share  in  the  iaeonTeiMenee  to  the  husband.  Cro.  Jac  355. 
W.  Jones,  440. — 41.  The  wife  ronit  perhaps  be  joined  in  debt  for  subslraciing  tidiea 
dne  to  her. — 4a.  And  in  aoing  for  the  breach  of  a  covenant  for  title  or  ferther  assar* 
aoce  annexed  to  an  eitale  granted  to  herself  and  hu^nd  Supm.— 43.  When  the 
kmSand  must  me  aiene^  Where  a  cause  of  action  in  which  the  wife  does  tot  share 
arises  during  oovertoie,  the  husband  must  sue  for  it  alone.  —  44.  Hence  be  must  sue 
hf  Uinseif  for  the  breach  of  contracts,  in  which,  though  in  terms  they  have  been  made 
%mh  the  wife  as  well  as  the  husband,  she  does  not  share;  as  of  a  promise  by  her 
debtor  to  pay  the  sum  owing  at  a  certun  day,  in  consideration  of  foroearance  by  the 
InuAMaid. — 45.  So  for  the  loss  of  her  sociciy  from  beating  or  mmming  her,  and  of 
costomen  by  sbndering  her  reputation.-—  46.  For  impairing  or  taking  away  personal 
chatteb  belongine  to  the  wife  whilM  singfe^  after  tttey  hare  been  reduced  to  the 
hmfaand'a  pmiemoa,*^  47.  And  for  wnrte  of  her  land  demised  by  hinisdf  akme.    ' 

So 
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80  the  htttband  ft&d  wife  ot^t  to  j^  in  watte,  ttpon  a  lease  fo^ 
fay  the  husband  and  wife,  seiasra  in  riffht  of  his  wife.    8av.  111. 

So  finr  a  personal  wrong  to  the  wife^  the  husband  and  wife  ought  to 
join :  as,  for  a  battery  of  the  wife.  R.  Yel.  S9.  1  firownl.  S05. 
1  RoL  360.    2  Cro.  501.  538.     Adm.  Cro.  Car.  90. 

Or  fidse  imprisonment  of  the  wife.    1  Sal.  1 19.     Semb.  Lone,  53, 4. 

Though  a  thing  be  added  by  way  of  a^ravadon,  which  gocts  only 
to  the  £unage  of  the  husbana :  as,  if  itbe  added,  juod  negoiia  of 
the  husband,  3lg»  in/eda  remamerunt*    R.  1  Sal.  119. 

Ia  an  action  upon  the  casa^  for  malidously  indicting  of  his  wife. 
Jon.  440.     Vide  post,  (X.) 

So  in  an  action  for  a  thing  doe  to  the  wife  en  auter  droits  they  ought 
to  join:  as  if  thqrsue  for  adebt^  tec.  to  the  wife  as  executrix^  or  admi-» 
mstnitrix. 

So  if  a  debt  to  the  wife's  testator  be  paid  to  A.  for  the  wife^  without 
an  express  direction  of  the  huriMnd^  diey  ought  to  join  in  an  action 
i^ainst  A.  and  the  husband  alone  cannot  sue  for  money  received  to  his 
use.     R.  1  SaL  282. 

(W)  3[n  tti&at  tbe  tu^banO  0iian  jsue  alone. 

But  where  the  wife  cannot  have  an  action  for  the  same  causey  if  she 
survive  her  husband,  the  action  shall  be  by  the  husband  alone. 

As  in  an  indebitatus  assuimsit  for  the  labour^  &c.  of  the  wife 
during  the  coverture.     R.  4  Mod.  156.     R.  1  Sal.  114. 
.  In  an  indebitatus  qssumpsity  upon  any  promise  to  the  wife  after  cover-- 
lure.    R.  Cont.  2  Cro.  77. 205.     1  »d.  25.    Vide  post,  (X.) 

In  an  assumpsit  to  the  husband,  in  consideration  of  forbearance^  &c» 
to  pay  a  debt  due  to  the  wife  before  the  coverture.  Per  two  J.  Yel. 
Cont.  2  Cro.  1 10.     Vide  infnu 

So  in  an  action  upon  the  case  for  disturbing  him  in  his  common^ 
which  he  has  in  right  of  his  wife.    R.  2  Bui.  14.    Vide  post^  (X«) 

In  an  action  upou  the  case  for  words  spoken  of  the  wife,  by  which 
the  husband  has  a  special  damage.  1  Sal.  i06i  K\  1  Iicv.  140. 
1  Sid.  S46. 

In  an  action  upon  the  case  for  a  batteiy  of  the  wife,  per  quod  con- 
sortium  amisit.  R.  2  Cro.  501.  502.  Jon.  440.  2  Rol.  556.  I.  40. 
R.2Ro!.51« 

Or  for  carrying  away  the  wife,  per  quod^  &c.  R.  2  Cro.  538.  R. 
Cro.  Car.  90. 

In  debt  upon  a  bond  made  to  the  wife  after  the  coverture.  R« 
3  Lef .  405.     D.  Utt.  IS.    Vide  post,  JX.) 

In  covenant  to  husband  and  wife,  by  indenture  between  them  of  the 
one  part,  and  A.  of  the  other  part;  and  may  declare  upon  a  covenant 
to  himself.     R.  2  Mod.  217. 

So  in  trespass,  for  a  trespass  done  upon  his  wife's  land  during  the 
coverture.     1  Rol.  347. 1.  40.     R.  1  Bui.  21.    Jon.  376. 

In  trespass  for  taking  charter^  of  his  wife's  inheritance.  1  Rol.  347- 
1.  32. 

In  forgins  of  lidse  deeds  of  his  wife's  inheritance.     1  Rol.  347. 1. 34. 

In  a  ravishment  of  a  ward.     Ow.  82.  83. 

In  an  action  u{k>n  the  st.  5  R.  2.  for  entry  into  the  wife's  land. 
1  Rol.  347. 1.  27.    Vide  post»  (X.) 

In 
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In  trover,  &c.  for  tithes  severed  from  the  nine  parts,  which  belong  Uf- 
the  wife's  rectory.     Jon.  825. 

So  in  a  quare  impedit,  upon  an  avoidance  during  the  covertoire. 
i  Rol.  347. 1.  30.  Per  Dyer  Ow.  82.  Co.  L.  361.  a.  Per  two  J. 
Lit.  13.    Dub.  Lit.  374.     Ace.  1  Brownl.  159.     2  Bui.  14. 

Or  in  a  darrein  presentment.     Cont  1  Brownl.  159. 
'  So  in  debt  for  rent^  upon  a  lease  by  the  husband  and  wife  after  the 
term  expires.     R.  2  Bui.  234.     R.  1  Bui.  21. 

So,  in  debt  for  rent  incurred  during  the  coverture,  upon  a  demise  by 
the  husband  of  land,  which  he  has  in  right  of  his  wife,  though  the  term 
continues.     Vide  post,  (X.) 

So,  if  the  demise  was  by  the  husband  and  wife.  Semb.  2  Bui.  234. 
Per  Yel.  ace.  Fleming  cont.     1  Bui.  21.     Ace.  Litt.  13. 

So,  if  the  reversion  after  a  lease  made,  was  granted  to  husband  and 
wife.     R.  2  Bui.  234. 

So  an  assumpsit  lies  by  the  husband  alone,  upon  a  promise  to  him^ 
in  consideration  of  forb^rance,  to  pay  a  debt  due  to  his  wife  as  execu* 
trix.     R.  1  Sal.  117.     Carth.  462.     Vide  supra. 

In  an  action  upon  the  case  for  maliciously  indicting  husband  and  wife; 
for  the  wife  ought  not  to  join  for  indicting  her  husband.     Jon*  440. 

(X)  jn  tDfiat  t{)e  bu^banD  map  0ue  alone,  or  join  teitb 

bi0  tDife« 

Yet  in  actions  for  a  profit  incurred  during  die  coverture,  to  the  hus-^ 
band  in  right  of  his  wife,  the  husband  may  sue  alone,  or  join  with  his 
wife;  as,  in  a  valore  maritagii  accrued  during  the  coverture.  R.  Ow. 
82^  83,  that  it  lies  by  the  husband  alone. 

But  it  is  more  sure  by  the  husband  and  wife.     Ow.  83. 

So  an  avowry  for  rent  of  land,  which  the  husband  has  in  right  of  his 
'  wife,  incurred  during  the  coverture,  ought  to  be  by  the  husband  and 
wife.     1  Rol.  318.  1.  30.  347.  1.  51.     Vide  Win.  Ent.  952. 

Or  it  may  be  by  the  husband  alone.  Semb.  1  Rol.  318.  1.  35.  R* 
2  Cro.  442.  Per  Twisd.  1  Mod.  273.  Clift.  Ent  643,  4.  Vide 
2  Bro.  Ent.  244. 

So  covenant  against  a  lessee  for  years,  for  not  repairing  during  the 
coverture,  where  the  reversion  is  granted  to  husband  and  wife,  may  be 
by  the  husband  alone.     R.  2  Cro.  399.    3  Bui.  164.     1  Rol.  360. 

Or  by  the  husband  and  wife.     2  Cro.  399.     3  Bui.  164. 

So  an  action  upon  the  case  against  a  lessee  for  years,  for  burning  his 
house,  where  the  husband  has  it  for  the  life  of  his  wife,  may  be  by  the 
husband  alone.     Dub.  Cro.  £1.  461,  2. 

Or  by  the  husband  and  wife. 

So  an  action  upon  the  case  for  cutting  down  trees,  the  lops  of  which 
were  reserved  to  the  wife  for  her  life,  may  be  by  the  husband  alone. 
Semb.  Cro.  Car.  438.     Vide  infra.    . 

Or  by  the  husband  and  wife.     R.  Cro.  Car*  .438 . 

So  in  debt  upon  the  st.  2  Ed.  6. 13.  for  not  setting  out  tithes  upon 
the  land,  which  the  husband  has  in  right  of  his  wife,  they  may  join. 
R.  Cro.  El.  608. 613.     R.  1  Jon.  325.     R.  Mo.  912. 

Or  the  husband  alone  may  sue.    Jenk. 

9    '  So 
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So  in  action  for  a  tort  which  prejudices  a  remedy  by  husband  and 
wife,  the  husband  may  sue  alone,  or  they  may  join ;  as,  in  rescous  for  a 
distress  of  a  rent-charge  due  before  the  coverture,  the  husband  alone 
may  sue;  for  it  is  a  wrong  to  him.     R.  Cro.  El.  459.     Mo.  422. 

Or  they  may  join.     R.  Cro.  El.  459.     Mo.  422. 

So  in  an  action  for  champerty  or  maintenance  in  a  suit  against  the 
husband  and  wife,  the  husband  alone  shall  sue.     2  Inst.  563. 

Or  they  may  join.     2 -Inst.  563. 

So,  in  a  dectes  tantum  for  embracery  in  an  assise  against  husband  and 
wife.     I  Rol.  447.  1.  42. 

So  there  may  be  a  scire  facias  by  the  husband  alone,  upon  a  judgment 
for  damages  by  the  husband  and  wife.     3  Lev.  403. 

So,  if  the  cause  of  action  be  only  commenced  before  coverture,  And 
completed  afterwards,  the  husband  alone  may  sue,  or  the  husband  and 
wife  may  join ;  as,  in  trover,  where  the  goods  were  lost  before  mar* 
ri^e,    and   the  conversion  was  after,   they  may  join.      1  Sid.  172. 

1  Vent.  261.     2  Lev.  107. 

Or  the  husband  may  sue  alone.  Per  Hale,  1  Vent.  261.  2  Lev.  107. 
Per  two  J.     1  Sid.  172. 

So,  If  a  woman  lease  for  years,  rendering  rent,  dnd  afterwards  marry, 
the  husband  and  wife  may  sue  for  rent  due  after  the  coverture;  or  the 
husband  alone  shall  have  debt  foi^  it.     Pal.  ^07. 

So  where  the  wife  is  the  meritorious  cause  of  action,  the  husband 
alone  may  sue,  or  the  husband  and  wife  may  join,  though  damages  only 
are  recovered  ;  as,in  assumpsit  to  the  wife  after  coverture  for  a  cure,  the 
husband  and  wife  may  join.  R.  2  Cro.  77*  205.  1  Sid.  25.  R.  1  Sal. 
114.     Per  Dodr.  2  Rol.  250. 

Or  the  husband  alone  may  sue.     Semb.  2  Cro.  77.  205.  ,  Per  Glin^ 

2  Sid.  128.     Vide  ante,  (W.) 

So  upon  a  promise  to  pay  8/.  per  annum  to  the  husband  ai\d  wife 
during  coverture,  they  may  join. 

Or  the  husband  alone  may  sue. 

So  upon  a  bond  to  the  husband  and  wife  after  coverture,  or  to  a 
feme  covert  by  herself,  they  may  join.     Lit.  13.     Semb.  1  Ver.  396. 

Or  the  husband  alone  may  sue.  2  Mod.  217.  1  Ver.  396.  Lit  IS. 
Vide  ante,  ( W.) 

So,  if  there  be  an  award  to  pay  so  much  to  the  husband,  and  so 
much  to  his  wife,  they  may  join  for  the  money  awarded  to  the  wife. 

Or  the  husband  alone  may  sue.     Lit.  13. 

So  in  an  action  for  a  tort  during  the  coverture,  if  it  may  be  to  the 
damage  ot  the  wife,  if  she  survive,  as  well  as  of  the  husband,  they  may 
join,  or  the  husband  shall  sue  alone ;  as,  in  trespass  for  cutting  down 
trees  upon  the  land  of  the  wife,  the  husband  and  wife  may  join/  Vide 
supra.     Vide  1  RoL  348.  1.  18. 

Or  the  husband  alone  may  sue.     Adm.  2  Vent.  195. 

In  an  action  upon  the  st.  5  R.  2.  for  entry  into  the  wife's  land,  they 
may  join.     1  Rol.  348.  1.  20. 

Or  the  husband  alone  ^ay  sue.     1  Rol.  347.  1.28.    Vide  ante,  (W.) 

So  in  an  action  upon  the  case  for  stopping  a  way  to  the  land  of  the 
Vife^  they  may  join.     R.  Cro.  Car.  419. 

Or  for  inclosing  land  in  which  the  wife  has  a  common/ 

Or  for  ngt  grinding  at  his  wife's  mill. 

Or 
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Or  in  thesd  cuAes  of  stopping  the  way,  incloring  the  ooounon,  or  not 
grinding  at  the  mill,  the  husbuid  Alone  may  sue*     Vide  ante,  ( W.) 

80,  in  a  dautum  /regit  upon  the  wife'i  land,  they  may  join.  Dub. 
2  Vent.  196- 

Or  the  husband  may  iue  alone.     S  Vent.  195. 

So  for  a  wronff  founded  upon  one  entire  record  against  both,  they 
may  join,  or  the  husband  alone  shall  sue ;  as,  in  an  action  upon  the  case 
in  nature  of  a  conspiracy,  for  maliciously  indicting  husband  and  wife, 
they  may  join.     Per  Croke,  Cro.  Car.  663^    Jon*  440. 

Or  the  husband  alone  shall  have  it.     S^mb.  Cro.  Car.  563* 

60  for  a  malicious  presentment  in  the  spiritual  court.  Semb.  fi  Cfo. 
S55. 

(Y)  (DQDat  mioM  jtrfjall  tie  aaalnjert  Du^ttanD  ano 

mite.  (/) 

Actions  real*  for  the  land  of  the  wife,  ought  to  be  againit  the  bus* 
band  and  wife. 

So  debt  for  rent  upon  a  lease  for  life,  or  years,  made  to  husband  and 
wife,  shall  be  against  both.     1  Rol.  S48. 1.  45.  50. 

So  an  action  for  a  tort,  done  by  the  wife  after  marriage,  shall  be 

r'nst  husband  and  ;wife  f  as  trover,  ttpon  a  conversion  by  the  act  of 
feme  covert  only.     1  Rol.  6. 1.  10.    R.  i  Leo.  312. 

Ati  action  upon  the  case  agaioftt  husband  and  wife  lies  for  retaining 
his  servant ;  for  the  reception  of  another's  servant  into  their  Custody, 
i^  ft  tort     Setnb.  i  Lev.  63. 

So  an  action,  which  charges  the  husband  for  an  act  of  his  wife,  done 
before  coverture,  shall  be  against  both :  as,  trover,  upon  a  conversion 
by  the  wife  before  marriage.     Co.  L.  351.  b. 

Or,  detinue  (cft  goods  taken  by  the  wife  before  the  cotertur^.  Co. 
L.  351.  b. 

^^»— *4^—iaafc— .Oi^a>tMlfc^iM*^PMi^ri.»rf.*i>fc^^Mi«»    ■         liiii*         i.     Ill        Willi      tmmm^    ■>■     m  m  ,   „m^t^,^^m*0mm^tit^mt^^^^^^ 

(/)  1.  Wh0n  thehtuband  must  bejoinetU — ^A  married  woman  cannot  be  sued  with- 
out net  husband,  even  in  the  character  of  agent  or  et^cutrix;  and  even  when  sued  as 
a  sole  trader  in  the  courts  of  the  city  of  London.  —  2.  Unless  the  covertnre  is  sus« 
pend0A<^d<  fVken  the  uife  mini  btjtnued.'^lti  stiing  far  causes  iarposed  upon  the 
wife  in  hsr  own  rigfat^  whilst  single^  she  must  invariably  be  joined.  —  4.  In  suits  or 
liabilities  incurred  dunns  coverture  by  the  wife  alone,  and  in  her  own  right,  she  must 
bejoined. — 5.  Hence  sne  must  be  sued  jointly  with  her  husband  6n  her  covenant  in 
ft  fltie  levied  ef  her  land.  — 6.  And  for  l>eatin^  or  slandering  another.-^  7.  In  suine 
oa  UsMlicies  Incurred  by  the  husband  and  wite,  she  rtfust  be  joined,  or  the  husband 
may  be  sued  alone^  according  as  the  joinder  of  a  common  person  in  her  situation 
would  be  required  or  might  1^  dispensed  with.  -^  8.  Hence  she  may  be  sued  with  hef 
husband  for  ft  joint  bftttefy  by  both,  of  he  may  be  sued  atode.  —  9.  She  must  perhapi 
be  sued  with  him  on  a  covenant  in  a  lease  made  by  or  it  them  jointly,  or  to  of  by 
herself  whilst  singles  «*•  10.  And  the  iaae  may  be  sad  in  sofBg  for  arfears  of  reift  re* 
served  thereon.  «—ll.  Or  for  wasting  the  tenement.  — 12.  So  they  must  be  sued 
together  on  a  judgment  recovered  against  them.  —  \3,  For  cAuses  in  alieno  jure 
the  wife  must  be  jomed  as  a  co-defendant  in  a  suit  for  these,  since  she  alone  repfeseirts 
the  festace  fh>ill  #hich  they  are  due.  •-^14.  Wkgn  the  wife  inay  hcjoiwfd,  cr  the  huiband 
bt  iuei  aione.  ^-^  Vide  supra,  and  note  that  fbt  amy  be  sued  for  hfirbonring  the  servant 
of  another.  2  Lev.  63.  — 15.  When  the  husband  lAtist  be  sued  alone.  — If  the  wife 
has  joined  with  her  husband  in  a  simple  contract  or  deed  not  annexed  to  real  property, 
he  alone  must  be  $ued  for  non-performaftce.  — 16.  He  afone  too  ean  t^  sued  as  pernor 
of  the  profits  for  the  arrears  or  a  rent*ebirg6  df  leek,  itlpOt^  mp6U  the  tvififs  lurid. 

So, 


What  actions  the  husband  shall  have  by  his  surviving.    959 

80^  debt  ibr  vent,  D^n  a  lease  at  will  to  the  wife  dium  $ola.  Co.  L. 
55.  b. 

O,  upon  a  lease  for  years,  where  the  font  incurred  before  ooverture. 
Mod.  Int.  169.  175. 

But  an  aedon  for  a  tort,  done  by  the  husband  and  wife  jointly,  shall 
be  against  the  husband  alone ;  for  the  whole  shall  be  intended  to  ba  the 
act  of  the  husband :  as,  trover  of  goods,  and  conversion  to  their  use. 
R.  1  Rol.  S48. 1.  87.     R.  Pal.  S48.     Vide  in  Pleader,  (9  A  2.) 

80  an  action  upon  an  assumpsit  by  husband  and  wifi^  against  both,  is 
bad ;  for  quoad  the  wife,  the  promise  is  void.     Pal.  818. 

Tlou^h  it  be  for  vestments  bought  by  the  wife.     R.  4  Leo.  43. 

So  d^t  lies  against  the  husband  alone,  for  rent  incurred  during  the 
ooverture,  upon  a  lease  to  the  wife  dum  scia.    Tho»  £nt.  117* 

Orj  upon  a  lease  which  the  wife  has  as  executrix,  or  administratrix. 
Tbo.  Ent.117. 

If  an  action  be  brought  by  or  against  husband  and.  wife,  where  It 
ought  to  b^  by  or  against  the  husband  alone,  it  will  be  error ;  or  it 
may  be  moved  in  arrest  of  judgment. 

80^  If  it  be  by  husband  and  wife,  for  a  matter  in  which  they  ought  to 
join,  and  also  for  a  matter  for  which  the  husband  ought  to  sue  atone. 
Vide  Action,  (O.) 

80,  if  it  be  against  husband  and  wife^  for  a  buttery  by  both,  and  the 
hqsband  is  founa  not  guilty,  the  action  fails ;  for  the  husband  ought  to 
be  joined  only  for  conformity.  R.  Yel.  106.  R.  Cont  1  Vmt.  OS. 
R.  ace.  1  Brownl.  209. 

Bat,  If  there  be  an  action  by  husband  and  wife,  for  a  battery  of  both, 
(which  would  be  bad,  for  the  wife  cannot  join  for  the  battery  of  her 
husband,)  and  as  to  die  husband^  the  defendant  is  found  not  guilly,  it 
will  be  good.  Per  Bridg.  Hard.  166.  R.  2  Vent  29.  2  Cro.  668. 
Vide  Action^  (O.) 

So,  if  the  damages  are  found  several  for  the  battery  of  the  husband, 
and  for  the  battery  of  the  wife,  and  the  husband  release  the  damages  for 
his  own  bi^tery.     R.  1  Vent.  828. 

So,  if  there  be  an  action  by  husband  and  wife  for  a  battery  of  the 
wife^  and  taking  the  vestments  or  goods  of  the  husband  with  her,  and 
the  defenduit  is  found  not  gvil^  oftaking  thfe  goods.  Cont.  1  Lev.  8. 
Vide  Action,  (O.) 

(Z)  cmfiat  actionia!  tge  f)Uje(banD  «t)aU  liafie  bg  titi 

je(urttif)fng. 

If  a  feme  covert  die,  and  the  husband  surv^e^  he  shall  have  an  ac- 
tkm  for  any  thlnff  incurred  during  the  coverture ;  *'as,  the  husband 
shall  have  debt  met  his  wife^s  death,  for  rent  incurred  to  the  wife 
during  coverture.     1  Rol.  S52. 1.  5. 

Soi  if  the  wife  had  a  manor,  the  husband,  Btter  her  death,  shall  have 
d^t  for  a  relief  which  fell  during  the  ooverture.     1  Rol.  S52.  1.  II. 

So  he  shall  a  ravishment^  or  an  gectment  of  a  ward^  of  which 
he  was  ousted  In  the  life  of  his  ^rife.     1  Rol.  852.  I.  8. 

£by  if  tbewife  has  judgment  dum  scia^  and  thereupon  the  husband 
and  wife  sue  out  a  9cire  facias  and  have  judgment  but  before  exe- 
cution 
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cutiort  the  wife  dies,  the  husband,  who  survives,  shall  have  a  scire 
facias  upon  it.     R.  1  Sal.  116.     Skin.  682. 

So  the  husband  alone  may  have  debt  upon  it.     3  Mod.  189. 

So,  by  the  st.  32  H.  8.  if  the  wife  has  a  rent-charge  for  life, 
which  is  in  arrear '  before,  and  after  the  coverture,  the  husband  sur- 
viving shall  have  debt  for  all  the  arrears.     R.  1  And.  47. 

But,  if  husband  and  wife  recover  a  judgment  in  debt,  in  right 
of  the  wife,  as  executrix  to  A.  and  the  wife  dies;  the  husband  shall 
not  have  execution  upon  this  judgment,  though  he  be  privy ;  for  the 
debt  belongs  to  the  succeeding  executor  or  administrator  of  A.  R^ 
1  Rol.  889.  1.  10. 

(2  A.)  (DQliat  tbt  toDife,  if  ftftt  gutnitits. 

*  So,  if  husband  and  wife  recover  in  a  real  action,  in  right  of  the 
wife,  and  the  husband  dies,  the  wife  shall  have  execution,  and  not 
the  executor  of  the  husband. 

So,  if  they  recover  in  a  qtuzre  impedit,  and  the  husband  dies,  the 
wife  shall  have  the  writ  to  the  bishop,  and  execution  for  the  da- 
mi^.     1  Rol.  889. 1.  50. 

S>,  in  an  assise,  or  other  real  action,  if  the  husband  and  wife  re- 
cover,  and  the  husband  dies;  the  wife  shall  have  execution  for  the 
damages,  as  well  as  for  the  land.     1  Rol.  889. 1.  ult  890.  1.  3. 

So,  after  a  judgment  by  husband  and  wife,  if  the  husband  dies,  the 
wife  shall  have  an  attaint.     1   Rol   889. 1.  45. 

And  if  she  recovers,  she  shall  have  execution^  though  the  damages 
were  paid  by  the  husband.     1  Rol.  889. 1.  45. 

So  the  wife  surviving,  shall  have  trespass,  for  a  trespass  upon  her 
land  during  the  coverture.     R.  Pal.  313. 

Or,  for  a  trespass,  part  in  the  life  of  the  husband,  part  afterwards. 
R.  Pal.  313. 

(2  B^  (GQIiat  actioniet  0f)aU  be  agatn0t  tbe  buisbanD,  if 

be  0uttttbe0. 

If  a  woman,  lessee  for  life,  takes  husband,  and  dies,  the  husband 
shall  be  charged  for  rent  incurred  during  the  coverture ;  for  he  take^ 
the  profits  of  the  land,  out  of  which  the  rent  issues.      1  Rol.  351^ 

1.35. 

So,  for  rent  incurred  during  the  coverture,  upon  a  lease  tor  years. 

R.  Ray.  6.     1  Lev.  25. 

So,  if  the  husband,  after  the  death  of  his  wife,  undertakes  to  pay 
for  goods  sold  to  her  as  a  feme  sole  trader,  he  shall  be  charged;  for  he 
is  entitled  to  administration  to  her.   R.  Cont.  Sho.  184. 

So,  if  the  husband  and  wife,  upon  payment  of  a  sum  in  gross,» 
undertake  to  discharge  an  annuity  to  the  wife,  and  the  wife  die,  an 
assumpsit  lies  upon  this  promise  against  the  husband  surviving.  R« 
Pal.  312,  313. 

If  there  be  judgment  against  husband  and  wife  upon  ft  bond  of  the 

wife,  who  dies  b^re  e2i:ecution;  the  husband  shall  be  charged.    Agr. 

1  Sid.  387.    Lut.  671. 

So^ 
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So,  if  there  be  judgment  against  an  husband  and  wife  executrix,  or 
administratrix,  upon  a  devastavit  during  the  coverture,  and  the  wife 
dies,  the  husband  shall  be  charged.     Cro.  Car.  519.     R.  1  Sid.  337. 

If  there  be  judgment  against  the  wife  dum  sola,  and  a  scire  facias 
upon  it  affainst  husband  and  wife,  and  judgment,  but  before  execution 
the  wife  dies,  yet  a  scire  f^idas  afterwards  kes  against  the  husband  who 
suryives.     R.  3  Mod.  186.     1  Sal.  116.   Lut.  671.     Carth.'30. 

(2  C.)  (OHtjat  not 

But  the  husband  shall  not  be  charged  after  the  death  of  his  wife,  for 
a  debt  due  from  the  wife  before  coverture  (g);  for  it  was  only  in  action. 
1  Rol.  351.  1.40.  {h) 

So,  though  there  was  judgment  against  a  woman  dum  sola^  who  after- 
wards takes  husband,  and  dies,  the  nusband  shall  not  be  charged  upon 
thisjud^ent.     Agr.  3  Mod.  186. 

So,  if  there  be  judgment  against  an  husband  and  wife,  as  executrix, 
ut  de  bonis  testaiorisy  and  upon  ajleri/acias  thereupon,  the  sheriff  re- 
turns a  devastavit,  and  the  wife  dies  before  judgment  against  them  de 
bonis  propriiSf  the  husband  shall  not  be  charged.  Dub.  1  Rol.  351. 
1.  ult.  Semb.  3  Mod.  189. 

So,  if  a  feme  executrix,  or  administratrix,  takes  husband,  and  ihey 
commit  a  devastavit,  but  the  wife  dies  before  judgment  against  them^ 
the  husband  shall  not  be  charged.  Cro.  Car.  519.  2  Ver.  118.  Vide 
Chancery,  (2  M  8.) 

So,  if  the  husband  of  a  lessee  for  life  does  waste,  and  the  wife  dies 
before  a  recovery  against  them,  the  husband  shall  not  be  charged.  1 
Rol.  351.  1.  41.'   D.  Lut.  674. 

So^  if  there  be  judgment  against  husband  and  wife  as  executrix,  and 
the  wife  dies,  debt  does  not  lie  against  the  husband  upoft  a  suggestion, 
that  he  converted  the  goods  of  the  testator  to  his  own  pi'oper  use.  R. 
Lut.  674. 

So,  if  there  be  a  decree  in  equity  against  an  husband  and  wife  exe- 
cutrix, to  be  paid  out  of  the  assets  of  the  testator,  and  the  wife  dies, 
there  shall  be  no  execution  against  the  husband,  without  reviving 
against  the  administrator  de  bonis  non,  4*^.     2  Ver.  195. 

(2  D.)  pieaDtng  bg  f)U0banD  anD  tnife^ 

How  husband  and  wife  ought  to  plead  in  an  action  by,  or  against 
them.     Vide  in  Pleader.  (2  A  1,  &c.) 

If  husband  and  wife  are  seized,  they  ought  to  plead,  that  they  are  botl| 
seised  injure  uxoris,  and  not,  that  the  husband  is  seised,  (t)  Vide 
Pleader,  (2  A.  1.) 

{g)  But  the  wife,  if  she  survive,  may.    l  Camp.  189. 

(A)  1.  Nor  where  a  woman  indebted  dum  tola  marries^  and  brings  a  portion  to  her 
husband,  and  dies,  will  equity  help  the  creditor  against  the  husband  to  the  value  of 
what  he  received  with  her.  3  P.  Wms.  409.  C.  T.  T.  1 75.  2  £q.  Ca.  Abr.  1J4.  pi.  5. 
—  s.  Though  her  outstanding  choses  in  action  will  be  assets.  3  P.  Wms.  411.  <— 
5.  Unless  they  were  expressly  secured  to  the  husband  by  settlement  made  on  adequate 
consideration.    9  Ves.  87.  .      ' 

(rj  In  covenant  by  the  husband  of  tenant  in  fee,  he  must  d^Iare  on  a  seisin  in  thdv 
^e«esae  as  of  fee  in  himself  and  his  wife,  in  right  of  his  wife.  Dougl.  329. 


%9Q  BAREETRY. 

ntaiMmm 0N<  ht idcaM  in  Ommm.  Vide  ABAVunsT,  (E  6.  11. 
~F8,7.) 

9f  to  mtof  tMU  oti^ef  maofwln  fQuitr*  Vide  Chakoset,  (8  M  1,  flee.  -*-* 
8  Z  1,  &c.) 

gppfunrnt f  te  tcrimie  aoatoie  HiitoO  «Hi  liift.  Vide  Puud>XB»  (B  4). 

ftmipr  of  «0  Wct  in  Miult  of  t»e  feuitaai.  VideRscsipr,  (AS.~B  1.) 
Vide  also  Bamkbupt,  (D  7.  11.) 


BARRETRY. 

(A)  OSarretor ;  tofjo  06011  be.  p.  256. 

(B)  GSto  not  p.  256. 

(C)  3[ndictmcnt  for  OBat cetrp.  p.  256. 

(A)  IBarretor ;  Iq|)o  fball  be. 

A  oonmon  barretor  in  a  ooimnon  quarreller  in  hio  own  cause.  R. 
8  Co.  M.  b« 

So,  a  oommon  exciter  or  maintainer  of  qnairels,  or  suits  in  oonrts. 
Co.  L.  368.  a. 

Whether  thej  are  courto  of  record  or  not  of  record.    Co.  L.  868.  a. 

Or  in  the  oountry;  aa  if  he  move^  or  maintain  affirayO}  Ac  in  hio  own 
cans^  or  between  c^ers.     Co.  L.  368.  a.    R.  8  Co.  96.  b. 

If  by  force  or  craft  he  gain  the  pooseooion  of  the  lands  or  goods  in 
oontroversy*    ll.  8  Co.  S6.  b.     Co.  L*  368.  a. 

If  he  malioioasly  porchase  a  h^icamt  for  the  peace^  to  enforce 
a  conmosition.    8  Co.  87.  b. 

If  he  invent  or  disperse  fiilse  rumours^  idiereby  discord  arises.  R. 
8  Co.  %6^  b.    Co.  L.  868.  b. 

If  a  man  commit  common  barretry,  he  shall  net  be  excused^  beeaiise 
he  is  a  common  solicitor.     R.  1  lUd.  855.  1.  25. 

Or  tliat  he  is  a  counsellor  at  law.    8  Mod.  98. 

(B)  m^  not* 

But  it  will  not  be  barretxy^  if  a  man  prosecutes  an  infinite  number  of 
his  own  suits  against  others ;  for,  if  he  has  no  cause  of  action,  he  shall 
pay  costs.     R.  1  Rol.  355.  L  20. 

So  it  is  not  barretry,  if  a  man  solicit  suits  without  causey  if  he  did 
not  know,  that  there  was  no  cause  of  action.     Per  C.  J.  8  Mod.  97. 

If  he  spends  money  in  the  lawful  suits  of  another.    8  Mod.  98. 

(C)  Jnlictment  ftr  barrctr^ 

By  the  st  S^  Ed.  8. 1.  and  2  R.  2.  7.  justices  of  peace  have  autho- 
fihr  to  restrain  barretors.    Vide  Justices  of  Peaces  (B  29.) 

And 


I 


•  •  • 

BASTARD.  257 


AadlfaatyWithcmtany^iecialcommisaion  of  oyer  and  terminer.  R. 
2Cro.  32.    Yel,46.. 

And  theFefore  an  indictment  for  banretry  will  be  good^  coram  jusHci^ 
arios  ad  pacem^  without  aajdng^  necnon  divenas  feUmias  audiend',  Sec. 
iL8Cro.32.    Yel.46.    R.cont.2  RoLl51. 

So  an  indictment  contra  formam  stahtti^  thongfa  the  statute  of  34* 
Ed.  S.  does  not  make  the  ofifenc^  bat  directs  the  punishment.  R.  Cro. 
£1.148.     R.  Oo.  Car.  340. 

The  indictment  shall  say^  camimmu  barrectator.     1  Sid.  2S2. 

For  cammu^  wcinonm  opjpressor  is  not  good.  R.  1  Sid.  982.  R. 
1  Ley.  299. 

'ScT  eommtmis  deceptar.    R.  Mod.Ca.311. 

So  it  must  shew  the  place  where  he  was  a  barretor.  R.  Lat.  -194.  R. 
Pal.  450. 

But  the  indictment  need  not  shew  in  wjhat  instances  (£^)  he  is  a  barretor. 
R.  2  Cio.  527. 

Vide  Maintenance. 


BASTARD. 
(A)  mtO  9Wl  be.  p.  257. 

(B)  (oa^o  mu  p.  «5g. 

(C)  Cbt  tOtit  de  ventre  inspiciendo.  p.  <260. 

CD)  TSagtta^^, 

(D  1).  M^en  it  shall  be  pleaded,  p.  260. 
(D  2.)  How  tried,  p.  260. 

(B)  (Gnden a baflftatO 0ban  tal^  attentate,  anti  t»{)en 
not*  p.  ^62. 

(F)  m^n  tbt  poMtsiMion  1ft  tge  betftarD  eigne  binOiet 

t|)e  midier.  p.  263. 

(6)  cmben  a  batftacD  tfdall  be  maintainen. 

(6  1.)  By  the  parish,  p.  264. 

(6  2.)  By  ordor  of  justices  of  peace,  p.  26^. 

(G  3.)  What  shall  be  a  good  order,  p.  266. 

(A)  mf)0  |9[f)aU  be. 

A  bastard  is  every  one  bom  out  of  lawful  matrimony.   Co.  L.  244.  a. 
Though  matrimony  be  afterwards  solemnised  between  the  parties; 


(g)  Though  a  enieral  indictment  for  barretiry  is  good,  yet  the  prosecutor  must  giTe 
the  oefimdaiii  nonce,  befoK  trial,  of  the  particular  instances  meant  to  be  profed;  so 
that  the  incoiweiiience  of  a  general  charge  is  obviated,    i  T.  R.  754. 
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6>v  in  luch  case  he  is  a  bastard  by  the  common  lam,  though  he  be  a 
mulier  by  the  civil  law.     1  RoL  857-  L  47. 50.  859.  1. 80. 37. 

So,  if  a  man  marry  a  second  wife,  the  first  being  alive,  the  issne  be- 
tween them  will  be  bastards;  because  the  second  marriage  is  void* 
1  Rol.  857.  1. 40. 

So,  if  a  man  marry,  and  be  afterwards  divorced  a  vinculo,  the  issue 
between  them  bom  before  or  after  the  divorce,  will  be  bastards.  1  Roh 
359.  1.  35.  860.  G.     Vide  Baron  and  Feme,  (C  1,  &c.) 

So,  if  a  man  marry,  who  has  an  apparent  impossibility  of  procreation^ 
and  his  wife  have  achild,  it  will  be  a  bastard ;  as^  if  the  husband  was  an 
eunuch.     1  Rol.  358.  1. 5. 

If  the  husband  was  but  seven  or  eight  years  old.  Co.  L.  244.  a. 
1  Rol.  359.  1.  1  to  10. 

If  the  husband  was  not  (h)  within  the  four  seas  for  such  time  (i)  as 
that  it  may  be  his  issue.  1  Rol.  858.  1.40  to  50.  Sal.  122.  R.  Sal.  484. 
5  Mod.  420.  .   . 

So,  if  the  husband  and  wife  are  divorced  a  mensa  4*  thoro^  and  the 
wife,  during  the  s^aration,  has  a  child,  it  will  be  a  bastard,  unless  mu« 
tual  access  (k)  be  proved  (/) ;  for  obedience  to  the  sentence  shall  be  in^- 
tended.     R.  I  Sal.  123. 

So,  if  there  be  a  separation  by  consent,  and  the  jury  find,  that  there 
was  no  access  between  the  husband  and  wife,  the  issue  bom  will  be  a 
bastard,  though  prima  facie  access  shall  be  intended,  'till  the  contrary 
be  found  by  verdict.     1  Sal.  123. 

So,  if  a  child  be  bom  so  long  afW  the  death  of  the  husband,  that  it 
cannot  be  his  issue^  it  will  be  a  bastard.  1  RoL  SBQ.  1.  10.  40.  Vide 
post,  (B.) 


{h  Vide  infra.  (B.) 

(t)  If  the  husband  be  proved  beyond  seas  until  within  a  fortnight  of  his  wife's  de- 
livery, the  child  is  a  bastard ;  absence  during  the  entire  period  of  pr^anc^  being  im- 
material, where  the  circumstances  of  the  case  demonstrate  a  natural  impossibility  that 
the  husband  can  be  the  father.    S  East,  193.    12  East,  550. 

{k)  1.  The  child  of  a  married  woman  may  be  proved  a  bastard  by  otfier  evidence 
than  that  of  the  husband's  non-access.  4  T.  R.  3S6,  —  9.  And  even  where  access 
must  be  presumed,  yet  legitimacy  is  not  therefore  necessary  to  be  inferred,  since  evi« 
dencemay  be  given  of  the  husband's  inability  to  beget  children.  Stra.  940.  —  9.  Where 
however  it  is  found  that  the  husband  had  no  access,  there  is  no  presumption  of  In- 
timacy. Str.  51.  —  4.  So  proof  of  non-access  until  such  a  time  before  the  bnth  as .  t^t 
in  the  ordinary  course  of  nature  the  father  could  not  have  begot  the  child,  is  sufficient* 
8  East,  195.  —  5.  And  evidence  that  the  husband  abandoned  hu  wife,  that  she  went 
to  live  with  another  man,  whose  name  she  took,  as  did  the  child  likewise,  was  held 
presumptive  proof  of  non-access,  though  it  was  not  shewn  where  the  husband  was  all 
the  time.    4  T.R.  356. 

(Q  I.  The  sole  evidence  of  the  mother,  a  married  woman,  shall  not  be  received  to 
bastardize  her  child.  B.  R.  H.  79.  1  Wils.  340.  —  8.  But  she  may  prove  the  criminal 
communication ;  and  if  the  want  of  access  is  proved  by  other  witnesses,  that  will  be 
sufficient    Ibid. 


(B)  SDilO 
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(ti)  (Dafto  not. 

But,  generally,  a  child  bom  within  matrimony  (m),  is  not  a  bastardy 
if  the  husband  was  within  the  four  seas.     Co.  L.  244.  a.  (n) 

Though  it  was  bom  within  a  week,  or  a  day  after  marriage.  Ca  L. 
244.  a.     1  Rol.  358.  1.  10.  359.  1. 45. 

Though  the  wife  was  big  with  child  by  A.  and  marries  B.  and  then 
the  child  is  ix>m.     1  Rol.  858.  1.  20. 

Thoimh  the  wife  elq>e^  and  cohabit  with  a  stranger  in  adulteiy,  if 
lier  husband  be  mthin  die  four  seas.  •  1  Rol.  358.  1. 25.  SO.  359. 
L52. 

Thon^  the  wife  cohabit  in  another  country,  and  there  take  a  second 
husband,  and  have  a  child  by  him,  it  is  not  a  bastard,  but  k  shall  be 
the  child  of  the  first  husband  by  intendment  of  law.  1  Rol.  356.  L  35. 

Thoogfa  the  wife  was  precontracted,  or  within  the  degrees  of  oon* 
aangninity  or  affinity,  if  she  be  not  afterwards  divorced.  1  RoL  357. 
L  42.45. 

And  after  the  death  of  the  parties  (o),  the  marriage  cannot  bedrawn 
in  question  to  bastardise  the  issue.  1  Rol.  360.  H.  Vide  Baron  and 
Feme,  (C  6.) 

So,  if  a  man  have  a  child  by  a  second  wife,  though  he  was  divorced 
fiom  his  first  for  impotence,  the  child  shall  not  be  a  bastard;  for  he 
may  be  kabUis  4*  inhabilis  diversis  temporibm.  Vide  Baron  and 
Feme,  (C  3.) 

Though  the  divorce  was  propter  perpetuam  impotentiam*  R.  Mo. 
£27*  unbss  the  divorce  be  annulled  by  sentence  in  the  life  of  the  par- 
ti^ '  1  And.  185.    ^  Leo.  169. 

So  a  posthumous  child  shall  not  be  a  bastard,  if  he  be  born  within 
40  weeks  after  the  death  of  the  husband.  Co.  L.  123.  b.  Pal.  9. 
Godb.  281. 

So,  if  it  be  bom  within  a  few  days  after  the  40  weeks,  if  it  can  be 
proved,  by  circumstances,  to  be  the  issue  of  the  husband ;  for  the  law 
does  n6t  appoint  any  certain  time  for  the  birth  of  a  child.  R.  1  Rol. 
356.  1.  ro.    2  Cro.  541.     Pal.  9.  {p) 

So  if  the  wife  marry  a  second  husband^  presentiy  after  the  death  of 
her  first,  it  may  be  the  child  of  the  one,  or  the  other,  ^ccorSing  to  the 
circumstances  of  the  case.     Co.  L.  8. '  1  Rol.  357.  !•  30.    Pal.  10. 

If  bom  above  40  weeks  after  the  death  of  the  first  husband,  it  shall 
be  the  child  of  the  second  husband.    Pal.  10. 


(m)  DnriDg  tbe  livei  of  hiuband  and  wife,  be  they  never  so  old,  the  law  will  pre- 
me  the  posdbititj  of  iime;  and  by  the  same  reason,  posthumous  issue.    8  M.& 

8.e7. 

(»)  But  now  the  rule  is  settled,  that  if  it  be  shewn  that  there  has  been  no  access, 
the  nsoe  are  bastards,  though  the  husband  was  within  the  four  sees.  Str.  9S5. 1076. 
B.I1.1L779.    13  Yes.  58. 

(o)  1  •  General  declarattons,  or  the  answer  of  a  parent  in  chanoeiy,  are  good  evidence, 
after  the  parentis  death,  to  prove  that  a  child  -was  bom  before  marriage,  but  not  to 
prove  that  a  child  bom  in  wedlock  is  a  bastard.  Gown.  591.  •—  S.  And  the  examina- 
tkyi  of  a  single  woman  befo^  a  magistrate,  under  e  Geo.  9.  c.  si.  will  be  evidence, 
after  Ae  woman's  deiah,  agunst  the  routed  father,  on  his  appearance  at  the  session 
lo  abide  the  order  of  the  court,  aoeorAog  to  his  recognisaace.  s  T.  R.  S79. 
j»)  Vide  Co^Iitt.  189.  b.B.     . 
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If  within  seveD  months  after  the  death  of  the  first  husbandj  it  shaU 
be  the  child  of  the  first  husband. 

(C)  Cts  tEDtit  de  ventre  mspiciendo. 

If  there  be  a  question^  whether  a  woman  be  enseirU  al  the  death  of 
her  husband,  the  true  beir^  to  whom  the  hind  descends^  tnay  have  a 
writ  d^  venire  inspiciendo.      Reg.  227.  a.     Co.  L.  8.  b. 

And  to  obtain  it^  he  shall  make  a^uggestion  in  chaneery.    Mo*  6%Sk 

The  writ  commands  the  riieriff  to  impannel  a  jury  of  Women,  to 
search  whether  she  be  ensemt.    Mo.  523.    Cro.  £1.  666.    Reg.  227*  a. 

If  the  twelve  women  give  a  verdict,  and  return,  that  the  women  is 
emeinti  another  writ  shall  go^  commanding,  that  she  be  safialy  kept, 
&c.  and  duly  inmcted  by  the  women»  who  must  be  prcaent  at  her 
delivery.    Cra»  £1.  666. 

Bui  an  heir  if^Nurent  shall  not  have  a  writ  de  wenirt  mgMtndo* 
Co.    L.  8.  b. 

And  if  the  woman  marry  after  the  deadi  of  her  husband,  die  shall 
9ot  be  taken  out  of  the  custody  of  the  seoond  husbtindf  tf  he  giv^  a 
recpgniaaoce,  that  he  shall  not  be  removed,  and  that  some  of  the  wo* 
men  shall  daily  inspect  her.     2  Cro.  686. 

(D.  1.)  When  it  shall  be  pkaded. 

dn  a  real  action,  where  the  demandant  makes  title  as  heir;  as,  in 
aiels  cosinage^  S^c.  the  tenant  may  plead,  that  the  demandant  \^  a 
bastard,  generally.     East.  29.  b. 

So  in  a  writ  of  entry.     Rast.  279.  b. 

So  he  may  say,  that  such  a  one,  through  whom  the  demandant  claims^ 
is  a  bastard.     Rast.  105*  a. 

So  where  the  defendant  makes  title  as  heir,  the  plaintiff  may,  by  his 
replication,  say,  that  the  defendant  is  a  bastard.     Rast.  S14.  b.  SI5«  a. 

So  the  defendant  may  plead  bastardy  specially ;  as,  that  he  was  borli 
before  espousals,  and  so  a  bl^tard^.     2  Rol.  586. 1.  20. 

Or,  that  he  was  born  of  a  second  wife,  living  the  first.     2  Rot. 

586.  1.  8. 

So  that  there  was  a  divorce  a  vinculo^  and  so  he  is  a  bastard* 
2  Rol.  586.  1.  37. 

To  bastardy  pleaded,  the  plaintiff  may  reply>  that  he  is  i^itimate^ 
and  not  a  bastard.    Bast.  29.  b. 

(D  2.)  HoMT  tried. 

Special  basterdy  shall  be  tried  by  the  country.  2  Rol.  564*  I.  35. 
586%  1.  7.20.     3  X-eo.  11. 

So  general  bastardy,  where  it  is  not  directly  in  issue*  2  Rol*  584* 
1.  81.  Mk  S7<.     Vide  Certificate,  (A  2.) 

Or  if  it  be  allied  in  a  dead  person,  or  a  stranger  to  the  action  ; 
for  it  is  not  reasonable,  that  a  man,  not  a  party,  should  be  concluded 
by  a  peremptory  trial.     2  Rol.  584r,  1.  25.  SO.     3  Leo^  U* 
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-  80  if  it  be  alleged  in  an  infant  ptaiHtiff,  or  defendant.    2  Roi.  5^4. 
1.  38. 47.     586.  L  40. 

If  it  be  pleaded  in  abatement*    3  Rol.  588.  1.  19. 

fio  in  an  aetioa  tar  slandering  him  with  the  name  of  bastardy  if  die 
defendant  justifies,  it  shall  be  tried  by  the  country.  2  Rol.  586* 
L  2S.    Hob.  179. 

But  regularly,  general  bastardy  shall  be  tried  by  the  certificate  oP  * 
the  ordinary.     2  Rol.  586.  L  5.  13.     1  Rol.  861.  1.  30.     Vide  Cer- 
tificate^  (A  1.) 

In  a  peraonal  plea»  as  well  as  in  a  real.  3  Rol.  586.  1. 30.  1  RoK 
^1.  L  45. 

If  issue  be  joined  upon  bastardy,  before  a  writ  to  the  bishop  for 
trial,  proclamation  shall  be  made  in  the  same  court.  1  Rol.  361* 
1^  35»  .  Rast.  29.  b.    By  the  stat  9  H.  6.  11. 

And  afterwards  the  issue  shall  be  certified  into  the  jcbancexy,  where 
proclamation  shall  be  made  once  in  every  month  for  three  months, 
whereby  all  persons  may  have  notice  to  attend  the  bishop.  By  the  st. 
9  H.  6.  11.  Rast  29.  b.     1  Rol.  361.  1.  35. 

And  by  the  same  statute,  the  chancellor  shall  certify  the  same  court 
of  such  proclamations  in  chancery  made,  and  thereupon  a  proclamation 
shall  be  made  de  fiovo  in  the  same  court.  Rast.  29.  b.    1  Rol.  361 . 1. 39. 

And  then  a  writ  shall  be  directed  to  the  bishop  to  certify  bastard,. 
or  not.     1  Rol.  361.  I.  31.     Rast  105.  b. 

The  bishop  cannot  make  a  certificate  of  bastardy,  but  upon  the  king's 
writ  to  him  directied.     1  Rol.  361.  1.  31.     Vide  Certificate,  (A  5.) 

And  upon  issue  joined,  and  transmitted  to  him.     1  Rol.  361.  I.  41. 

The  bishop  returns  the  writ  with  his  certificate.  2  Rol.  592.  I.  20. 
Ilast.  105.  b. 

The  certificate  ought  to  be  positive.    Vide  Pleader,   (2  Y  10.) 

Yet,  if  he  certifies^  that  he  is  a  bastard,  praul  per  inquisitionem  nobis 
constat,  it  is  sufficient     2  Rol.  591.  1.  47.     Rast.  105.  b. 

That  he  was  bom  in  lawful  espousals;  though  he  does  not  say 
expressly,  that  he  was  a  mulier.     2  Rol.  591.  1.  30.  40. 

So,  if  he  says,  that  he  Was  a  bastard ;  though  he  afterwards  adds 
matter,  which  shews  him  to  be  a  mulier.     R.  2  Kol.  592.  L  35. 

The  certificate  must  be  under  the  seal  of  the  ordinary,  and  not  of  his 
commissary.     1  RoL  361. 1.52. 

And  if  it  be  in  vacation,  under  the  seal  of  the  guardian  of  the  spiri- 
tualties.   2  Rol.  592. 1.  22. 

And  the  guardian  cannot  delegate  the  authority  to  another.  R. 
2  Rol.  592.  1.  25. 

The  certificate  of  the  ordinary,  in  case  of  bastardy,  is  final.  1  Rol. 
362.  M. 

And  if  the  ordinary  certify  a  man,  who  is  a  party  to  the  issue  to  be  a 
bastard,  and  there  be  judgment  given  upon  it,  it  shall  be  peremptory  to 
him  for  ever.     1  Rol.  362. 1. 20. 

And  he  can  never  have  a  writ  to  certify  it  again. 

Though  it  be  in  a  personal,  as  well  as  in  a  real  action.  1  Rol.  362. 
1.  25. 

But  a  certificate,  that  he  is  a  mulier^  is  nojt  peremptory ;  for  he  may 
be  a  bastard  by  the  common  law,  though  he  be  a  mulier  by  the  civil 
law.     1  Rol.  362.  1.  5. 
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So,  if  he  be  certified  to  be  a  bastardy  it  is  not  peremptory,  unlesf 
judgment  be  afterwards  giyen*    1  RoL  862.  L  SS** 

Or>  if  the  plaintiff  afterwards  be  nonsuited.     1  RoL  S62. 1. 85. 

Otherwise,  if  the  writ  abates  by  the  death  of  him  who  is  finmd 
bastard.    1  Rol.  362. 1.  88. 

So,  if  a  stranger  be  found  a  bastard  by  the  country^  it  is  not  peremp- 
tory.   1  Rol.  362;  1. 18. 

Bastardy  may  be  tried  by  the  country,  after  the  death  of  the  bastard. 

So,  after  the  death  of  the  fitther  and  mother^  though  diey  cohabited 
as  husband  and  wife  in  their  life-time ;  for  the  rule,  that  none  shall  be 
bastardised  after  his  death,  extends  only  to  the  case  of  baskard  eigne  el 
fftidier  puisne.     R.  1  Sal.  120.    8  Lev.  410. 

(£)  (DOlben  a  batftarti  06ail  ta&e  an  ejeftate,  and  tofien 

not 

A  bastard  is  mdltmjlius.    Co.  L.  128.  a.  {q) 

And  therefore,  if  land  be  limited  to  die  u^e  of  a  man  for  life,  and 
afterwards  to  the  eldest  son  (r)  of  B.  A  bastard  of  B.,  though  he  be 
the  eldest  son,  shall  not  take  the  remainder.    Vide  Co.  L.  8.  b. 

So,  if  it  be  ligiited  to  the  eldest  issiie  of  B.  upon  the  body  of  C. 
begotten.    Co.  L.  8.  b.    2  Rol.  44j  1. 5. 

Or,  to  the  eldest  issue  male  of  B.  upon  the  body  of  C,  be  it  l^Lti* 
mate  or  illegitimate.    Co.  L.  8.  b. 

Or,  to  the  eldest  issue  male  of  B.  upon  the  body  of  C,  Intimate  or 
illegitimate^  so  that  it  be  reputed  the  eldest  issue  of'^B.  upon  ue  body  of 
C.,Tor  he  cannot  have  a  name  by  reputation  at  hb  birth ;  and  if  he  does 
not  take  it  at  his  birth,  he  never  shall  take  it;  and  therefore^  a  bastard 
cannot  take  a  remainder,  limited  before  his  birth.  Co.  L.  8.  b.  Cro. 
El.  510.  cont  in  the  same  case,  2  Rol.  48.  1.  45.    Mo.  480.  {s) 

Though  B.  and  C.  intermarry  after  the  bastard  bom,  whereby  he  is 
a  mulier  by  the  dvil  law.    Co.  L.  8.  b. 

So,  if  there  be  a  grant  to  A.  the  ton  of  B.,  and  A.  is  a  bastard,  it  will 
be  void.    2  Rol.  48. 1.  40. 

So  a  bastard  shall  never  take  by  descent.    Vide  Descent,  (C  12.) 

So,  if  a  man  covenant  to  stand  seized  to  the  use  of  his  bastard  son, 
it  will  be  void,  without  an  express  consideration;  for  the  bastard  is 
not  his  son,  but  a  stranger.    R.  Dy.  374.  b.  Co.  L.  123.  a.  2  Rol.  785. 
,  1.  25. 

Though  it  say8>  in  consideration  of  love  to  B.  his  reputed  sion. 
R.  2  R(3.  785. 1.  80. 

So,  if  the  father  had  conveyed  lands  in  chivalry  to  his  bastard,  it 
was  not  void  for  the  third  part,  within  the  statute  82  H.  8.  1.  for  a 


(q\  But  this  rule  holds  only  with  respect  to  inheritauce.  In  all  other  respecU  the 
relation  of  oarent  and  child  subsists  between  him  and  his  parents^;  therefore  bastards 
are  within  tne  marriage  act,  as  wdll  because  the  policv  of  the  act  requires  that  they 
should  be,  as  upon  this  account.    1 T*  R.  96.    JDougi.  548. 

(r)  The  word  cMldren,  leetlly  construed,  b  confined  to  Intimate  children. 
7  Ves.  458. 

(»)  Vide  Co.  Litt.  3.  b.  n. 

bastard 


WhmAe possession  qfthe  bastard e^ne  binds  thermit    3G3 

bastard  is  not  the  son  or  child  of  any  one.  R.  Dy.  296.  b.  SIS.  b* 
345.  a.  Co.  L.  12S.  b.  78.  a.  {t) 

But  when  (u)  a  bastard  has  obtained  a  name  by  reputation,  he  may 
Cake^  bypurcnase^  an  estate  granted  to  him  by  his  name  of  reputation. 
Co.  L.  S.  b.  (a) 

And  therefore^  if  an  estate  be  granted^  or  a  remainder  limited  to  the 
«on  or  issue  of  A*,  the  bastard  shall  take^  when  he  is  reputed  by  such 
name.     Coi  L.  S.  b.   2RoL  44. 1.  5.  10.     Adm.  1  Sid.  194. 

So^  if  the  mother  devise  goods  to  all  her  children,  a  bastard  child 
ahall  take.    Mo.  10. 

So^  if  the  father  do  so;  for  be  may  take  by  devise,  though  not  by 
grant.     Q.  Mo.  10. 

A  bastard  may  purchase  to  him  and  his  heirs  generally,  though  he 
can  have  no  heir,  but  the  issue  of  his  body.    Co.  L.  3  b. 

(F)  ([ODen  tlie  pojef0ejB[jB[ion  of  tbe  bastard  eigne  hinUsi 

tftC  mulier. 

So,  if  a  bastard  eigne,  who  is  a  mulier  by  the  spiritual  law,  enters  after 
the  death  of  his  father,  and  continues  in  possession  for  his  whole  life^ 
without  intemiptiop,  and  dies  seized,  and  his  son  enters ;  by  such  de- 
scent the  mulier  puisne  shall  be  bound  for  ever.   Co.  L.  '244. 

So,  if  the  mulier  enter  upon  the  bastard,  who  afterwards  recovers 
against  the  mulier  in  an  assise,  and  dies  seized :  for  by  the  recovery  the 
interruption  was  voided.    Co.  L.  245.  b. 

So,  if  tbe  bastard  die  seized,  and  the  mulier  puisne  enter  before  the 
heir  of  the  bastard ;  for  the  descent  binds  him,  not  the  entry  of  the  heir. 
Oo.  L.  244.  a. 

If  the  bastard  die  seized,  and  his  wife  is  afterwards  endowed.  Co. 
L.  244.  a. 

So,  if  the  bastard  eigfie  enter  into  religion.    Co.  L.  244.  a. 

Though  the  descent  was  of  services,  reversion,  &c.    Co.  L.  244.  a. 

Though  the  mulier  was  ^feme  caoert.     Co.  L.  244.  a. 

Though  the  mulier  puisne  was  an  infant  at  the  time  of  the  descent. 
Co.  L.  244.  a.    Dub.  PI.  Com.  372.  a. 

Or  die^  his  wife  privement  enseint,  and  then  the  bastard  dies  seized. 
Co.  L.  244.  a. 

So^  if  the  bastard  eigne  and  mulier  puisne  enter  as  parceners,  and  the 
bastard  sister  dies  seized.     Co.  L.  244.  a. 

But  if  a  bastard,  who  is  not  a  mulier  by  the  spiritual  law,  enter, 
his  dying  seized,  and  a  descent^  do  not  bind  the  mulier  puisne*  Co.  L. 
244.  b. 


(0  Qiutre^  whether  under  aprovinon,  if  the  party  should  have  en  illegitimate  soa 
generally  for  such  son,  one  in  existence  at  the  time  may  take.    9  Ves.  357. 

(»)  1.  But  not  before.  1  V.  &.  B.  452.  -—  2.  Which  is  the  reason  why  a  natural  son 
cannot  take  by  a  prospective  bequest  made  before  its  birth.  1 7  Ves.  531.  18  Ves.  288. 
—3.  And  under  a  bequest  to  "  such  child  or  children,  if  more  than  one,  as  A.  may 
happen  to  be  pregnant  with  by  me,"  a  natural  child,  of  which;  she  was  then  preg;nant, 
cannot  take.  17  Ves.  528.-^4.  Though  a  bequest  to  the  natural  child  of  which  n 
woman  was  enseint,  without  reference  to  any  person  as  the  father,  would  probably  be 
good,  having  no  uncertainty.    Ibid. 

(*)  1  Ves.&Bea.  466. 
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So,  if  the  king  seizes  for  a  ocmtemptof  the  fa^ber,  or  i^poQ  an  oflice 
which  finds  (he  mtdier  heir.     Ck>.  L.  245.  b. 

So,  if  the  mtdier  puisne  enter  upon  the  bastard,  though  he  afterwaida 
re-enter  by  disseizin,  and  die  seized.    G>.  L.  245.  a. 

So,  if  the  guardian  of  the  mulier,  or  any  by  his  «»*»ny¥^  enter. 
Co.  L.  245.  a. 

So,  if  the  bastard  die,  his  wife  privemetU  enseint,  and  the  mulier 
puisne  enter  before  the  birth  of  the  child.     Co,  L.  244.  a. 

So,  if  the  bastard  die  without  issuer  and  the  lord  by  escheat  enters; 
for  there  must  be  a  descent.    Co.  L.  244.  a. 

So  an  entry  by  the  bastard  eigne^  a  dying  seized,  and  a  descent  of 
an  estate  tall,  do  not  bind  the  nmlier  puisne.    Co.  L.  243.  b. 

(G)  (DOtien  a  iMHtatH  0&ail  be  maihtaineO. 

(G  1.)  By  the  parish. 

By  the  st.  18  El.  S.  (t/)  two  justices  of  the  peace  (one  quorum)  next 
to  the  parish  chureh  where  a  tutstard  is  bom,  shall  take  order  for  the 
punishment  of  the  mother  (who,  by  the  st.  7  Jac.  4.  if  the  bastard  may 
be  chargeable,  &c.  shall  be  sent,  for  a  vear  to  the  house  of  correc- 
tion (s),  and  for  the  second  oflfence,  till  she  finds  sureties  for  her  good 
behaviour)  and  of  the  reputed  &ther  {a\  and  for  relief  of  the  parish 
in  part,  or  in  all,  and  keeping  of  the  bastard,  by  char^g^g  the  mother 
or  reputed  fother  with  a  weeBy  payment,  &c. 

Before  this  statute  (and  since  (6),  where  there  is  no  order  (c)  of  jus^ 


(if)  By  49  G,5.  c.  68.  8. 1.  reputed  father  to  bastards  IkUe  to  all  reasonable  ex<- 
pences  incident  to  the  birth  of  such  child,  and  £6r  reasonable  costs  ofapprebendii^ 
and  securing  said  father,  and  for  costi  erf*  order  of  filialiony  not  exceedii^  10^— 
Sect  2 .  ascertains  duty  of  justice  of  peace  in  respect  to  apprehending,  &c,  persons 
sworn  against  by  women  likely  to  be  delivered  of  bastards.— Sect.  5.  enforces  the  main- 
tenance of  bastards  by  reputed  parents.  —  Sect  4.  ascertains  expences  and  costs.  — 
Sect  5.  ^ves  appeal  to  quarter  sessions.  —  Sect  6.  repeab  so  much  of  6  G.  8.  c.  Sl. 
as  authorizes  the  justice  before  whom  the  reputed  fisdier  of  a  baitard  child  shall  be 
brought,  in  cases  where  the  woman  has  not  been  delivered,  to  commit  him  to  the 
common  gaol,  or  house  of  correction,  unless  he  shall  give  secuiitv  to  indemnify  the 
parish  or  place,  or  shall  enter  into  a  recognizance  to  appear  at  the  next  qoarter  or 
genend  sessions.  —  By  s.  7.  no  appeal  reutiqg  to  bastardy  without  notke  and  re* 
coenizance. 

{z)  But  both  justices  must  be  present  at  the  same  time  and  place,  when  a  woman  js 
examined  and  committed  for  not  filiating  a  cMd.    S  BL  Rep.  1017. 

(a)  1.  Semble,  that  the  security  to  be  teken  by  overseers  in  case  of  bastardy,if  sobstan* 
tidly  such  as  the  spirit  of  6  G.  2.  c.  31.  s.  U  vide  infira  (Gs.)  requires,  is  suflident 
S  Smith,  S46.  6  East,  l  la  —  9.  Overseers,  however,  should  proceed  to  take  an  in- 
demnity, in  cases  of  bastardy,  from  the  putative  father,  under  6  Geo.  2.  c  13.  s.  I«  and 
cannot  commute  the  same  for  a  specific  sum.  2  Smith,  246.  6  East,  1  la  -^  3.  So. 
where  a  bofid  is  extorted  under  tnis  stat.  it  must,  perhaps,  pursue  the  form  prescribed 
therein;  secus,  where  it  is  given  as  a  voluntary  bond.  1  td.  &  S.  310.  —  4.  A  bond 
to  provide  for  a  child  untii  it  should  be  deemea  capable  of  providing  for  itself,  is  suf- 
fiaendy  certain.  i-M.  &  S.  310.—  5.  The  54  G.  3.  c  170^  s.  8.  vests  the  legal  interest 
in  bastardy  bonds  in  the  oveneers  of  the  poor  for  the  time  bdng.-^  6.  The  court 
will  stay  proceedings  in  an  action  on  a  bastardy  bond,  on  payment  of  the  penalty  and 
costs.    4  Taunt  489. 

(b)  By  Stat  13  Geo.  3.  c.  82.  bastard  born  In  lying-in  hospital  shall  be  maintained 
by  the  mother's  parish,  which  shall  pay  for  removing  mother  and  child  thither,  if  withio 
20  miles. 

(c)  Parish  officers  are  bound  to  provide  for  an  illq^timate  cluld  without  an  order  of 
justices.    1  H.  B,  253. 

1 3  tices) 


When  a  bastard  shall  be  maintained.  SQS, 

tioes)  the  panab  in  which  the  begtard  wu  born  (d)  withont  fitnd  (e) 
must  maintain  it  till  it  gains  a  subsequent  settlement*  Per  JooeSi 
2  BuL  S49.    Per  two  J.  of  assise,  2  Bui.  S50.    Ace.  Mod.  Ca.  213. 

Buty  if  the  inhabitants  of  B.  remove  a  woman  with  child  to  the  con- 
fines of  T. where  she  h^i  a  bastaxd,  T,  shall  not  maintain  it,  but  B.;  for 
it  was  afiraud  in  the  iimabitants  of  B.     Per  Jones,  2  Bol.  349^. 

If  a  woman  with  child  be  sent  by  the  parish  of  B.  to  an  boose  of 
correction  in  T*  and  she  is  there  ddivered  of  a  bastard,  T«  f^p^^  not 
maintain  it,  but  B. 

So,  if  she  be  sent  by  order  of  two  justices  to  T.  as  her  last  settlement, 
where  she  has  a  bastm,  but  the  order,  upon  appeid  to  the  quarter  ses* 
sioDs,  is  reversed.    R.  1  Sal.  121.  532, 

(G2.)  By  order  of  justices  of  peace. 

By  the  st.  18.  £1.  3.  an  order  for  mamtenance  of  a  bastard  //*)* 
must  be  by  two  justices  next  to  the  parish  church  where  it  is  bc^ 
{quarwn  Unus)f  &c. 

By  the  st  8  Car.  4.  justices  of  peace^  in  the  sessions,  may  do  all  that 
two  justices  could  do  by  the  st  18  EI.  3. 

And  therefore  now,  the  quarter  sessions  may  make  an  original  order, 
as  well  as  upon  an  ^peal  from  an  order  of  two  justices ;  and  in  both 
cases  the  order  of  sessions  is  final.  R.  Cro.  Car.  841.  850.  2  Bui.  356. 
Pridgeon.     2  Bui.  848.     Cro.  Car.  470.    Jon.  830.  (g) 

And  it  cannot  be  varied  by  the  justices  of  assise,  orodier  two  justices 
of  the  peace,  nor  by  B.  R.,  unless  where  the  order  is  not  conformable  to 
the  statute.    R.  Cro.  Car.  471.    Per  Jones,  2  Bui.  ^55.    1  Vent  310. 

By  the  st.  6  Geo.  2.  31.  if  a  single  woman  be  delivered,  or  declare 
herself  with  child  of  a  bastard,  likely  to  be  chargeable  to  a  parish,  or 
any  extra-parochial  place ;  and  on  oath,  in  writing,  before  one  or 
more  justices  of  the  county,  or  corporation,  charge  any  one  of  getting 
her  with  child,  the  justices,  on  application  of  any  overseer  (A),  may 
grant  a  warrant  against  the  person  charged,  and  shall  commit  hjm  to 
gaol,  or  the  house,  of  correction^  unless  he  give  security  to  indemnify 
the  parish,  or  a  recognizance  to  abide  the  or&r  of  die  next  quarter,  or 
general  sessions. 


(d)  1.  The  bastard  of  a  certificate  person  is  settled  where  bora.  ^  Str.  iiss.  Bitr* 
Set.  Ca.  25. 187.  S64.-^>»  The  mother  of  a  bastard  may  retaio  it  with  her  tiU  the 
we  of  seven  years,  though  settled  in  a  difierent  p«rish.  Sess.  Ca.  voL  989.  —3.  But 
the  parish  in  which  it  is  settled  must  maintain  it  notwi^tanduig.  Oddecot.  6. 
Doug.  7. 

(<?)  If  a  woman  with  child  of  a  bastard  be  removed,  and  privately  ntura,  the  settle- 
ment of  the  bastard  is  where  she  was  sent    Str.  476. 

( /)  1.  The  words  in  the  18  Eliz.  c.S.  of  •*  bom  out  of  lawful  matrimony,"  apply 
to  the  ilU^timate  child  of  a  married  as  well  as  of  asingle  woman.  8£ast,i9S.  4M. 
AS-  SS9.-^  2.  But  no  order  of  filiation  or  fior  payment  of  the  expences  can  bemad^ 
unless  the  child  be  bom  alive.'  l4£ast,S77. 

(g)  1.  B.  R.  H.  79.S01.  Dougl.  6^2.-9.  Butif  there  be  an  order  of  two  jitstiec^ 
already,  the  sessions  have  no  jurisdiction,  except  upon  afqieal.    Str.  50S. 

(h)  Where  parishes  are  united  under  92  Geo.s.  c  83.  the  guardian  thereby  ap- 
pointed  is  substituted  in  the  overseer's  place,  and  one  who  is  dt  Jaeto  such,  bciMrso 
received  and  acknowledged  by  the  parish,  though  not  legally  appointed,  is  comp^nt 
to  apply,  in  thut  character,  to  a  magistrate  to  take  the  examinaUon  of  a  single  wo^i 
pregnant  with  child,  in  order  to  filiate  the  bastard.    13  East,  55. 

Provided 
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*  Provided,  if  the  woman  die  (t),  marry,  miscarry,  or  be  not  with 
child,  or  no  order  hi  made  within  six  months  after  the  delivery,  &c« 
he  shall  be  discharged,  &c. 

But  the  quarter  sessions  may  vacate  an  order  of  two  justices  upon 
an  appeal,  and  afterwards  make  a  new  order,  thoiu;h  not  without 
vacating  ^e  former  order  of  two  justices.  Per  Kef.  1  Mod.  20. 
Sal.  475. 

So,  after  vacating  the  former  order  of  two  justices,  or  upon  an  origi- 
nal application  to  the  quarter  sessions,  the  court  may  refer  the  exami- 
nation of  the  matter  to  two  justices,  and  after  their  report,  make  an 
order.     R.  2  Bui.  S4S.    Per  Twisd.  1  Mod.  20.     C!ont.  1  Vent.  48. 

So  a  person,  charged  by  order  of  two  justices,  can  never  after- 
wards be  charged,  if  uat  order  be  discharged  by  the  quarter  sessions. 
1  Vent.  48. 

The  appeal  must  be  at  the  next  general  session ;  for  if  the  order  says, 
at  the  next  general  quarter  session,  it  is  bad;  for  perhaps  the  next 
quarter  session  is  not  the  next  general*  session.  1  Sid.  36S.  R.  SaL 
480.  482. 

So,  at  the  next  general  sessions  for  the  same  division.  Per  three  J« 
Kel.  cont.   1  Sid.  149. 

At  the  next  sessions  after  notice  of  the  order.     1  Sid.  826. 

(G  3.)  What  shall  be  a  good  order. 

An  order  {k)  for  maintenance  of  a  bastard,  must  be  made  by  two 
justices,  {quorum  (/)  unus.)     1  Sid.  222.     R.  Sal.  477. 

It  must  shew  (m),  that  the  child  is  a  bastard  and  likely  {n)  to  be  a 
charge  to  the  parish.    R.  1  Vent  37.    Ck>nt.  Sal.  475. 

At 


(l.)  An  order  in  bastardy  may  be  inade»  notwithstanding  the  mother's  death. 
5T.  R.  S79. — s.  If  the  mother  die  previous  to  an  order  of  filiation  bdng  made,  and 
without  having  been  exsmined  under  Geo.  3.  c.  31.  one  may  be  afterwards  made  upon 
the  reputed  fether  by  means  of  other  evidence;  as  by  the  confession  of  the  reputed 
'fiither.  19  East,  57.  -r  5.  The  bastard  likewise  may,  if  competent  in  other  respects, 
be  examined  upon  oath.    13  East,  57. 

(k)  Every  intendment  will  be  made  to  support  an  order  of  justices^  so  that  unless 
it  appears,  or  is  shewn  to  be  defective,the  facts  essential  to  its  validity  will^be  presumed. 
Hence,  if  a  coiut  of  general  quarter  sessions,  next  after  an  order  of  bastardy,  cnmsh  the 
Older,  it  will  be  intended  that  no  court  of  general  sessions  intervened.    3  T.  K.  496. 

(/)  There  must  be  qwrum  wuu,  even  by  justices  in  a  borough.    Str.  974. 

(m)  1*  la  an  order  in  bastardv  it  must  appear  where  the  cnild  was  bom;  because, 
1st  The  jurisdictipn  is  g^ven  to  tne  two  justices  livine  next  to  the  parish  church  where 
bom ;  9d.  To  that  parish  only  is  the  child  chargeable :  but,  if  the  fact  appear  in  any 
part  of  the  order,  it  is  sufficient.  6  T.  R.  148. — 8.  And  the  order  must  express  that  the 
bastard  was  bom  in  the  parish  to  which  the  relief  is  given.  Str.  437^ — 3.  And  it  is  not 
sufficient,  that'  it  is  alleged,  in  the  complaint,  where  the  child  was  bora ;  there  must  be 
an  adjudication  of  it  by  the  justices,  or  appear  by  their  words.  8  Ld.  Raym.  1363.  — 
4.  If,  however,  the  order  says,  the  woman  was  delivered  of  a  child  baptised  in  the 
parish  of  A.,  it  shall  be  understood  to  be  bora  there.  Str.  1 166.  —  5.  It  must  express 
the  name  and  the  sex.  Str.  503. —  6.  But  an  order  in  bestardy,  not  stating  it  to  nave 
been  made  on  complaint  of  the  churchwardens,  &c  is  eood.  6  T.  R.  148. —  7.  But 
held  a  ftital  exception  to  an  order,  that  the  complaint  did  not  appear  to  have  been 
made  by  the  parish  where  the  child  was  bora,  but  the  contrary  rather  appeared,  for  it 
was  stated,  thsut  she  was  a  casual  poor.  13  East,  57.  —  8.  So  it  need  not  state  that 
the  defendant  was  summoned,  since  that  will  be  intended.    3  East,  58.  —  9.  An  order 

described 
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At  least  by  words  tantamoiint^  which  are  sufficient:  as^  if  it  says,  to 
pay  so  much  eiqiended  by  the  parish.     1  Vent.  37* 

If  a  woman  have  an  husband  beyond  sea,  it  ought  to  shew,  that  the 
hudband  was  absent  for  the  whole  Ume.     R.  1  SaL  1£2. 

It  must  make  an  adjudication  (o)  that  such  a  one  is  the  putative  father. 
Semb.  1  Sid.  369. 

And  both  the  justices  must  make  the  examination  and  adjudication. 
R.*l  Sal.  122.  478.  {p) 

It  must  give  relief  weddy^  as  the  statute  speaks ;  for  so  much  per 
month,  is  bad.     1  Sid.  222. 

It  must  give  a  reasonable  I'elief ;  and  therefore  2ii.  per  wedc,  unless 
it  be  in  part  only,  is  bad.     1  Sid.  363.  (;) 

Hie  relief  ouirbt  to  continue  only  while  the  bastard  continues  charge* 
aUe:  and  ther^nre,  till  the  bastard  be  fourteen,  is  bad;  for  the  fa£er 
may  maintain  it.  1  Sid.  222.  Per  Twisd.  1  Mod.  20.  R.  1  Vent  48^ 
R.  1  Sal.  121.  478.  48Q.    Q.  1  Vent.  336. 

Off  till  the  bastard,  by  his  labour,  maintains  himself.     1  Vent.  210. 

So^  if  an  order  be,  to  pava  sum  in  gross.  1  Vent.  336.  unless  it  be  for 
charges  expended.     1  Sid.  326.  Sal.  124.  (r) 

Or,  for  Uie  maintenance  of  two  bastards ;  for  one  of  them  may  die. 
P.  3  W.  &  M. 

Or,  to  pay  the  charge  of  the  midwife ;  unless  it  be  satisfied  by  the 
parish.    1  Vent  210.  {$) 


described  to  have  l>eea  made  (as  well)  ^  upon  the  oath  of  the  wife  as  otberwise,**  is 
good.    8  Bast,  19J. 

(«)  Order  states  that  the  child  is  ^  likely  to  become"  chargeable  to^  the  township; 
awanisy  that  the  putative  fiidier  pay  a  certain  mss  sum  towaras  the  lyiiig-in  ezpences 
and  maintenance  of  the  child  up  to  the  time  of  making  the  order.  Objected,  l.  The 
langmue  of  the  18  Eliz.  c.  3.  s.  2.  onlv  concerns  bastaras  who  are  ^  actually"  charge* 
able,  £r  the  language  of  the  preamble  is,  ^  the  said  bastards  bdng  now  left  to  be 
kept  at  the  charges  of  the  parisn  where  they  are  bom,  &c."  therefore  the  order  should 
have  stated  that  the  child  was  **  actually**  chargeable.  8.  It  was  not  <^1^^  that  the 
gross  sum  awarded  had  been  expended,  or  was  a  necessary  sura.  a.  The  order  is 
made  on  the  complaint  of  the  oTerseen  of  the  township,  but  it  does  not  appear  that 
dus  is  a  towndup  which  maintains  its  own  poor ;  and  if  it  be  not,  the  order  cannot  be 
made.  But  held,  1.  That  the  case  in  8  East,  199.  was  an  answer  to  the  first  objection. 
2.  That  supposing  the  second  to  be  valid,  it  would  only  operate  against  the  orderjpro 
<mlo,leaTing  that  part  which  directed  future  wed^ly  payments  unimpeached.  dL  Tnat 
the  requisite  fact  appeared  by  necessary  infierence;  for  unless  the  township  maintained 
its  own  poor,  there  could  be  no  overseers.    4  M.  &  S.  559. 

(o)  1.  An  order  of  bastardy,  sti^ting^  whereas  it  hath  appeared  to  us,  &c.  without 
an  eamress  adjudication  that  the  person  chaived  is  the  putative  father,  is  void. 
Dougf.  668.  —  8.  And  if  the  order  states,  that  toe  husband  bad  been  absent  six  years  / 
and  during  his  absence,  A.  had  carnal  knowledge  of  the  wife,  and  therefore  they  ad- 
judflehim  ue  putative  father;  it  is  bad,  for  that  is  not  a  sufficient  reason.  Str.  811.— 
5.  Two  Justices  cannot  acquit  a  man  chained  with  beinff  the  father  of  a  bastard, 
though  tne  sessions  may.  Str.  1050.  B.  R.  H.  301 . — 4.  If  defendant  is  discharged  on 
appeal,  he  cannot  be  chaiged  by  a  new  order.    Str.  7 16.    Ld.  Raym.  1489. 

{p)  8Blk.l017. 

{q)  An  order  to  pay  so  much  a  week  till  the  child  is  nme  years  old,  if  he  so  long 
five;,  is  good.    Str.  788. 

(r)  An  order  awarding  a  gross  sum  to  be  pud  for  the  midwife  and  other  chaiges, 
and  for  the  past  maintenance^  &c  is  good.    6  T.  R.  148. 

(«)  In  an  order  of  filiation,  the  justices  can  direct  the  defendant  to  pay  the  costs 
of  obtaining  it    9  East,  85. 

Or, 
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Or,  to  give  micb  uauity  b$  llie  churdiwaideai  diall  dnnk  fit 

1  Sid.  222. 

It  mitft  direct  tbe  security  in  the  diquiictiT^  viz*  to  featSona  Adr 
order  (/),  or  i^>pear  at  the  next  setdonip  and  obey  the  order  thtf«r 
2BiiL345.  • 

And  if  the  pntadve  fioher  refuse  soch  secnri^r^  one  of  the  two  jn^tioeiy 
or  the  fesooDfl,  qpoQ  an  original  oidermade  tbere»  though  not  q^  an 
appeal,  may  commit  him.    2  Bnl.  541.  343.     1  SaL  122* 

The  putative  fitther  oo^  to  be  anmmoned  bebre  the  order  made. 

2  Mod.  Ca.  4.  (u) 

But  an  order  may  be»  to  pay  §o  mncb  weekly  to  the  otenfera.  R. 
Sal.  122. 

To  pay  a  ram  in  grosa  for  the  charges  of  the  midwifis^  or  maialen- 
anoe,  before  expended  by  the  parish.  1  Sid.  d26»  SaL  124.  & 
2  Mod.  Ca.  4. 

The  sessions,  upon  an  appeal^  may  repeal  or  confirm  the  order  of 
two  justices* 

Or,  if  it  be  not  confiinnable  to  the  authority  given  to  the  justices  of 
peace  by  the  statute,  it  may  be  quashed,  being  removed  into  B^  B.  by 
certiorari,  (x) 

So  it  may  be  quashed  for  part,  and  affirmed  for  the  residue.  B«  Cro» 
Car.  471 .     R.  1  Sid.  ISO.  (y) 

But  it  shall  not  be  quashed  tiU  security  given  by  the  party,  to  appear 
at  the  next  sessions  of  the  peace,  where  the  court  may  make  another 
order  upon  him.    R.  Sal.  477, 478.  (z) 

A  person  8uq)ected  as  the  father  of  a  bastard,  may  be  bound  to  good 
behaviour  after,  or  before  the  birth,  and  before  an  order  agsunst  mnu 
Dalt.  S9. 

By  the  st.  7  Jac.  4.  the  justices  of  peace  mav  commit  the  mother  of 
a  bastard,  which  may  be  chargeable  to  the  parish,  to  the  house  of  cor- 
recUon  for  a  year ;  and  if  she  oflfend  again,  then  till  she  find  sureties  for 
her  good  behaviour. 

But  she  shall  not  be  cotfmiitted  for  life,  or  if  the  bastard  is  not  a 


(/)  1.  A  party  is  not^  compellable  to  find  sureties  for  performance  of  an  order  in 
bastardy  made  upon  him^  6  T.  R.  149.  —  s.  Nor  under  a  recognizance,  taken  j)ur- 
•uant  to  Stat  6  Geo.  3.  c.  31.  from  the  putative  lather  of  a  bastard  child,  conditioned 
to  appear  at  the  next  sessions  and  perform  such  order  as  should  be  mfide  in  pursu- 
ance of  9t.  18  Eliz.  c  3.  can  the  sesuons  oblige  him  to  find  sureties  for  perform-  • 
ance  of  their  order.    6  T.  R.  147. 

(«)  And  if  beine  summoned  he  does  not  attend,  the  justice  need  not  hear  any  evU 
dence  for  him,and  B.R.  never  allows  exceptions  to  such  order,  unless  the  party  attends 
in  person.    B.  R.  H.  113. 

(jr)  Sesnons*  order  to  maintain  a  bastard,  not  setting  forth  that  it  was  bom  in 
the  county  shall  be  quashed;  but  the  court  will  bind  over  defendant  to  appear  at 
sessions.    B.  R.  H.  S64. 

(y)  A  ma^strate^s  order,  nothing  tn  naturd  ret  opposing,  ig  divisible;  so  that  it  may 
be  quashed  as  to  part,  and  stand  as  to  the  remainder.  Thus,  if  an  order  of  filiation  in 
bastardy,  award  a  gross  sum  towards  expences  already  incurred,  and  a  weekly  payment 
towards  future  charges,  and  the  manner  of  the  former  award  be  formal,  the  latter  is 
not  thereby  vitiated.    4  M.  &  S.  559. 

(z)  1.  Therefore  defendant  must  appear  in  court,  when  an  order  of  bastardy  Is 
quashed.  1  Bl.  Rep.  198. —  3.  If  an  order  to  pay  so  much  per  week,  by  tbe  quarter 
sctisions,  is  removed  into  B.  R.,  and  confirmed,  nnd  defendant  docs  not  pay,  it  is  a 
coDtempti  and  the  court  wiU  grant  attachment.    B.  R.  H.  160« 

charge 
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chaim  to  the  perish,  nor  for  the  aeooiid  ofii^iio^  befinre  cdon6tioa  for 
the  &t.    R.  Cro*  C^.  471.    2  Bui.  M9. 

By  the  st  14  Car.  2.  12.  s.  19.  if  the  mother,  or  putative  falihear 
leave  the  bastard  upon  the  parish,  the  churchwardens  and  overseers 
may  seize  liis  or  hergoods^  and  rents  of  londs^  by  (»der  of  two  justices 
confirmed  at  the  sessions,  and  may  sell  such  goods  for  relief  of  the 
parish*  (a) 
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BATTELL. 

(A)  "Battle,  p.  «6g. 

(A  1.)  Trud  by  it )  when  allowed,  p.  S69- 

(A  «.)  In  a  writ  of  right  p.269. 

(A  S.)  Trial  by  the  grand  assise,  p^  ^0. 

(B)  Duel.  p.«70. 

(A)  OSattle. 

« 

(A  1.)  Trial  by  it;  when  allowed. 

Trial  by  battle  was  allowed  by  numy  of  the  northern  nations  Dug« 
Or.  Jud.  65. 

And  now>  in  an  appeal  of  deaths  the  defendant  may  join  iasue  bj 
combat.    Vide  Cro.  El.  69.     Vide  Appeal,  (G  8.) 

And  though  one  of  them  pleads  to  the  country^  the  pther  defendant 
may  join  issue  by  battle.    R.  Dy.  120.  a. 

So,  upoir  an  accusation  in  the  court  of  chivalry,  the  defendant  may 
join  issue  by  battle.   Dug.  Or.  Jud.  76.    2  Rush.  115,  114,  &c. 

After  issue  joined  by  battle,  if  combat  becomes  impossible  by  the  act  of 
God,  or  de&ult  of  the  appellant^  the  appellee  shall  be  acquitted.  3  Inst. 
159. 

As^  if  the  appellant  become  blind ;  for  then  he  shall  be  discharged 
from  the  battle.     3  Inst,  158, 159. 

But  it  is  not  a  cause  for  refusal  of  trial  by  battle  after  issue  joined^ 
and  the  champions  allowed,  and  surety  given  for  appearance  at  a  day  to 
which  the  court  is  acyoumed,  that  upon  examination  it  appears^  the 
champions  are  hired.    R.  per  J.  2  Rush.  790* 

(A  ^0  In  a  writ  of  right. 

In  a  writ  of  right,  if  the  tenant  wage  battle  upon  the  mere  right,  it 
must  not  be  done  by  the  demandant^  or  tenant,  in  proper  person ;  for 
then  judgment  diould  not  be  mven  if  One  be  killed,  for  the  writ  abates ; 
but  it  must  be  by  their  champions.   Dy.  301 .  b.    Vide  in  Droits  (C  5.) 

- ■■  ■  ..I..  ■■  ,     ,,  m    »,       gi^  »m — . 

(a)  1.  The  mother^  not  the  father,  is  entitled  to  the  custody  of  the  child.  5  T. 
R.  S78.  5  East,  S24.  1  N.  R.  148.  4  Taunt.  498.-8.  But  query,  if  the  &ther  is 
fairly  in  pofsesoon,  irhether  the  court  will  enforce  the  mother's  daim?  5  East, 
supra. 

And 
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And  the  champion  must  be  a  firee  man. 

If  the  champion,  after  battle  waged,  be  disabled  by  blindness^  tec  he 
shall  be  discharged.    8  Inst  158. 

(A  3.)  Trial  by  the  grand  assise. 

If  the  mise  be  joined  in  a  writ  of  rijg^t,  to  be  tried  by  the  grand  as- 
sise^ the  demandflut  must  sue  out  a  writ  to  summon  four  Knights  to  elect 
thegrand  assise.    Vide Droiti  (C  5.) 

'Ae  four  knights  ^>pearing,  gladiis  cincth  o^ust  return  in  a  pannel, 
the  names  of  20  othersi  with  toonselyes;  and  thereupon  a  venire  facias 
ahall  be  awarded  against  the  parties.     1  Leo.  dOS. 

The  demandant  and  tenant  shall  be  present  with  the  four  knights, 
when  thc^  make  thdr  return,  to  make  uieir  challenge^  if  necessary; 
for  after  their  return,  no  challenge  lies  to  the  polls.    1  Leo*  803. 

At  the  day  of  return,  the  four  mights,  and  twelve  others  of  the  pannd 
shall  be  sworn,  to  try  the  issue.  1  Leo.  808.  The  four  knights  are 
sworn,  to  say,  which  has  the  better  right ;  and  afterwards  the  other 
jurors  are  sworn  generally,  as  in  other  actions.    8  Leo.  162. 

After  issue  joined>  the  diampions  find  mainpernors  for  iheir  appear- 
ance at  the  day  fixed.    Dy.  801.  b. 

And  then  they  must  appear  with  bare  heads,  bare  legs,  and  bare  arms 
fix>m  the  elbow,  introduced  by  two  knights.    Dy.  801.  b. 

At  the  place  fixed  for  their  lappearance,  the  court  sits  upon  a  bench, 
widi  a  bar  for  the  Serjeants.    Jiy.  801 .  b. 

If  the  demandant  does  not  appear,  there  shall  be  final  judgment 
against  him.   Dy.  801.b.    Vide  Droit,  (C  6.)r 

(B)  Duel. 

But  a  dud,  without  authority  of  law,  is  punishable  as  homicide^  if 
death  ensues. 

So»  if  death  do  not  ensue,  the  engagement  was  punished  by  censure 
in  the  star*chamber,  and  the  party  shall  be  fined  and  imprisoned,  and 
bound  to  his  good  bdiayiour.    8  Inst.  157,  8. 

So  the  chafienge  was  punishable^  in  the  star-chamber.    8  Inst.  158. 

And  it  will  be  a  breach  of  the  peace^  if  it  be  made  by  word,  mes- 
sage, or  writing.    8  Inst.  158. 

1^  if  a  sherm,  jusUce  of  peace,  constable,  or  other  peace  o£Boer,  see 
a  duel,  or  a£fray,  he  ought  to  endeavour  to  part,  and  apprehend  the 
pardes,  otherwise  he  shdl  be  fined  and  imprisoned.    8  Inst.  158. 

So  if  he  prays  assistance  of  anv  who  are  present,  and  they  refiise, 
they  shall  be  fined  and  imprisoned.    8  Inst.  158. 

So  every  by-stander,  though  he  be  not  an  officer,  may  endeavour 
to  part  them,  and  shall  have  a  remedy,  by  action,  if  he  be  struck,  or 
hurt  in  his  endeavour.    8  Inst.  158. 

If  any  be  killed,  or  thrown  down  as  dead  in  such  affiray,  every  by- 
stander ought  to  endeavour  the  apprehending  of  the  ofiender^  otherwise 
he  shall  be  fined  and  imprisoned.    8  Inst.  158. 
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BATTERY. 

(A)  OBatterp;  tti6at0l)aH  lie.  p.  271. 

(B)  (ca&at  0{)an  be  a  tnapfiem.  p.  27^. 

(C)  mbui  onlg  an  tagmlu  p.  ^^• 

(D)  Dr,.  a  tfireat,  etc.  p.  276. 

(E)  jBemelig^  p.  277- 

(E  1.^  By  action,  p.  277* 

(E  2.3  By  indictment,  p.  277» 

(E  3.)  When  the  damages  shall  be  increased  for  a 

mayhem,  p.  277« 
(E  4.)  By  appeal,  p.  278. 

(A)  OSatterp ;  tD!)at  0lian  be. 

A  bftttery  may  be  upon  the  person  of  a  man^  by  striking  (a)  him 
with  an  hand,  or  some  instrument.  ' 

A  fortiori  J  if  he  womids  him. 

So  if  a  man  thrust,  or  push  another  in  anger.  Per  Holt^  Mod. 
Ca.  149. 

Or  hold  him  by  his  arm. 

Or  spit  in  his  &ce.     R.  Mod.  Ca.  172. 

So  if  he  strike  a  horse  upon  which  the  party  rode^  whereby  (S)  he 
is  thrown.     1  Mod.  24.     R.  Jon.  444. 

If  in  a  struggle  for  the  way,  or  other  contest,  he  touch  him.  Mod. 
Ca.  149. 

If  a  man  strike  a  feme  covert,  the  husband  and  wife  may  wmin^ain 
trespass  for  this  battery. 

So  the  husband  alone,  for  a  battery,  per  quod  consortium  uxoris 
amisit.     2  Rol.  6B6.  1.  40. 

Or  for  a  menace  and  battery  of  the  wife^  per  quod  n^otia  ma  infecta 
remanebant.     R.  2  Rol.  5B6.  1.  45. 

But  it  is  not  a  battery,  if  a  man  deliver  a  subpcena  to  another.  R. 
2  Rol.  546.  L  11. 

If  he  comes  in  aid  of  an  officer,  who  has  a  warrant  against  A.»  and 
kys  Eis  hand  upon  A.  and  says  to  the  officer.  This  is  the  man.  R.  % 
RoL  546.  1.  7. 


U)  Be  it  ever  so  clight    Ld.  Rd.  955.    5  Mod.  17S. 


[h)  1.  80  if  a  man  whips  the  horse  upim  which  another  -is  ridiiig^  and  makes  it 
nui  awiTy  the  person  who  whips  it  is  guilty  of  a  batteiy»  upon  any  person  against 
whom  the  horse  may  run.  IxL  Rd.  SS.  —  8.  So  if  A.  takes  the  nand  of  £  and 
striktot  C  therewith,  agunst  B.'s  will,  A»  is  guilty  of  the  battciy,  B.  not.    Ld.  Rd.  as. 

So 
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So  a  battery  is  excused  b^  inevitable  necessity  {d) ;  as,  (e)  if  a  sol- 
dier, in  muster,  discharse  his  gun,  and  another  go  cross,  whereby  he 
inevitably,  and  against  nis  wiS,  hurts  him.  2  RoL  548.  G.  Hob. 
134.     Mo.  864. 

Otherwise,  if  it  does  not  appear  to  be  inevitable^  and  without  any 
n^Iect  in  the  party.     R.  2  Rol.  548.  6.    Hob.  134.     R.  Mo.  864. 

So  a  battery  may  be  justified^  in  his  own  defence. 

Or  for  defence  of  his  wife  (y*),  servant  {g)y  or  master*  (A)  2  Rol. 
546.  D. 

(iQ  1.  It  mav  be  laid  down  as  a  general  propoiitioiiy  that  where  one  man  has  been 
the  occadon  of  damage  to  another,  in  order  to  constitute  such  damaee  an  injwy, 
it  is  essential  diat  some  degree  of  blame  be  imputable  to  the  party  prooucing  it,  and 
that  no  one  can  in  any  shape  be  made  amenable  for  consequences  wnich  his  prudence 
could  not  avert. — 8.  Hence  the  terms  inevkabU  meeuky^  utuwoidaUe  aecidetU,  and 
their  equivalents,  to  be  met  with  in  the  books,  — « a.  Nor  is  this  role  open  to  any  abuse ; 
£or  so  anxious  is  the  law  to  preserve  unimpaired  the  rights  of  personal  safety  and  of 
propertfy  that  it  regards  not  those  acts  only  which  Uirough  design  invade  them  to 
be  mjunousy  but  likewise  all  others,  that  withont  the  ooncomnce  of  evil  disposition, 
through  carelessness  and  neglect,  infringe  diem;  characterizing  a  man's  conduct,  as 
neg^i^gent  and  careless,  if  by  any  extraorcfinarjr  deme  of  cunimspectbn,  greater 
thtti  is  usually  practiied  in  the  ordinary  a£Burs  of  life,  he  might  have  guardei 
against  tJbe  acdoient.  6  Edw«  4.  pi.  la.  pa.  7.  21  Hen,  7.  M.  45.  pa.  56.  —  4.  So 
uat  where  to  an  acden  of  assault  fuid  batteiy,  the  defendant  pleaded,  that  the  plain- 
tiff and  himself  were  soldiers  at  exercise,  skirmishing  with  their  muskets,  and  that 
in  so  di^  the  defendant  oatualiter  et  g^ir  inforhmium,  et  C<mtra  vohaUaUm  raom, 
in  discharsiiig  his  piece,  wounded  the  plaintiff;  on  demurrer  the  plea  was  held  bad; 
for,  said  &e  court,  a  man  shall  not  be  excused  a  trespass,  except  It  has  been  eom* 
mitted  uUer^f  without  his  fault  Hob.  154.  —  5.  So  where  me  defendant  in  un- 
cocking a  gun  discharged  iL  and  therafajr  wounded  the  plaintiff  who  stood  by  looking 
on,  it  was  decided  that  the  latter  might  maintain  trespass.  Str.  596.  Vide  etiam 
Cro.  Elix.  10. — 6.  lUs  general  rule,  however,  is  not  without  its  exceptions,  one  of 
which  is  discovered  in  the  case  where  an  officer  innocently  executes  tiie  process  of  a 
court,  having  no  jurisdiction  in  the  matter.— 7.  And  with  respect  to  the  rule  itself  r 
one  of  the  expressions  alluded  to  at  an  equivalent  to  inevitable  neoessit^r  and  una- 
voidable accident  is  involuntary  trespass.  JPoph.  162.— *  8.  'Whereby  is  not  intended, 
that  to  constitute  a  trespass  the  daendant  must  design  an  injury  to  the  plaintiff  but 
it  is  to  be  inteipreted  in  this  limited  sense;  —  the  defendant  must  at  the  time  have  a 
command  over  nis  will  and  actions,  otherwise  he  is  not  a  trespasser;  and  when  the 
reverse  of  thb  happens,  then,  and  not  till  tiien,  is  be  excused  rendering  to  the 
plaintiff  a  compensation  for  thejdama^  he  invohmianfy  occasioned.— 9.  A  man  may 
m  the  eye  of  the  law  be  deprived  of  ail  controul  over  his  will  in  three  ways ;  either 
by  the  motive  of  sel^reservation,  bj^  that  of  preserving  others  feora  destimctioB,  or 
iff  the  visitation  of  God,  namely,  in  the  cases  of  Idiotqy'and  madness. —  la  It  is 
^Cttft  npon  priadple  to  discover  any  distinction  between  the  instance  last  supposed 
and  the  two  former  cases;  however,  authority  has  declared,  that  if  a  lunatic  hurt 
a  man,  he  shall  be  answerable  in  trespass.  Hob.  154.  —  ll.  In  order  likewise  to 
render  a  trespass  excusable,  not  alone  must  the  act  itself  have  been  inevitable,  the 

nmust  be  altogether  blamelessfwith  r^ard  to  the  cireumstances.  which  led  to  it; 
the  defeodaiit  has  wrongftiUy  placed  himself  in  a  ntuation  whereby  he  becomes 
the  itistrunenfc  of  mischief  to  aaotaer,  be  cannot  excuse  himself  by  sayipg  that  the 
accident  happened  without  the  postibility  of  his  preventing  It  at  the  time. -^.19.  Thus 
if  two  closes  adjoin,  and  tiie  owner  of  one  is  bound  to  rqmirthe  dividli^  fence;  H, 
in  consequence- of  its  decayed  state,  the  cattie  of  a  stranger,  feeding  without  i^t 
in  the  dose  adjoining,  stray  into  the  other,  they  are  trespassers.    5  WiU  126. 

(e)  Where  a  man  was  ridinff  along  the  highway,  and  ms  hone,  on  a  sudden  fri^t, 
ran  away  with  him,  upon  wnich  he  called  to  J.  S.  to  get  out  of  the  way,  which  he 
a^gleeled  to  do,  in  consequence  of  which  the  horse  ran  over  him,  the  court  held 
that  the  rider  was  not  guilQr  of  battery.-   Ld.Rd,  58. 

(/)  1.  5Salk.46.->-a.  HischiUL    9£dw.4.  Hil.4.p.48. 

Of)  19  Hen  a.  IL  59.  p.  51.  Easter,  5.  p.  66.   Owen  150 ;  sed  vide  1  Salk.  407. 

(A)  1.  SI  Hen.  7.  M.  50.  p.  59.  35  Hen.  6.  Hil.  15.  p.  51.  14  Hen.  6.Trin.  72.  p.  24. 
^8.  So  the  wife|her  husband.    I^d.  Rd.  62, — 5.  And  the  child  its  parent.  5  Salk.  46. 

Or 
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And  that,  upon  the  first  assault,  before  (i)  a  stroke  given.  2  RoL 
547.  1.  37. 

If  he  cannot  otherwise  escape;  for  he  ought  to  go  as  far  from  him 
as  he  can.    2  RoL  547*  !•  35. 

Or  for  defence  of  his  goods  (i) ;  as,  if  a  man  will  take  my  money. 
2  Rol.  549.  1.  7.  10. 

Or  beasts  which  are  distrained  damage-feasant.     1  RoL  549.  1.  12. 

Or  for  defence  of  his  possession  {I) ;  as,  if  another  enter  his  house, 
R.  2  RoL  548.  1.  25.  43.  (m) 

Or  for  correction  of  his  son.     2  KoL  546.  (n) 

■ ■ -     -   n.._|__ 

(t)  I.  The  parfy  need  not  wait  until  a  blow  has  been  given,  for  then  he  might 
Goine  to  late,  and  be  disabled  warding  off  a  second  stroke  from  his  own  person,  or 
leiectoally  protecting  that  of  the  party  assailed.  —  2.  Care,  however,  most  be  taken  that 
the  battery  transgress  not  the  bounds  of  necessary  defence  and  protection,  for  it  is 
only  pern^tted  as  a  means  to  avert  an  impending  evil,  which  might  otherwise  over- 
whelm the  partv,  and  not  as  a  punishment  or  retaliation  for  that  injurious  attempt.  — ^ 
3.  Therefore  where  to  an  action  of  battery  the  servant  pleaded  that  the  plaintiff  >iapt^ 
OMtavUed  his  master  in  his  presence,  he,  in  defence  of  nis  master,  stnicK  the  plainti^ 
the  plea  was,  on  demurrer,  held  bad,  for  the  assault  on  the  master  might  be  over,  and 
the  servant  cannot  strike  by  way  of  revenge,  but  only  in  order  to  prevent  an  injury. 
Str.  593.  —  4.  The  d^ee  of  force  necessary  to  repel  an  assault  will  necessarily  depend 
upon  and  be  proportioned  to  the  violence  used  by  the  assailant ;  but  with  this  limita- ' 
tion  any  degree  is  justifiable.    33  Hen.  6.  Easter  10.  p.  is.  Ld.  Rd.  1 77.   2  Salk.  642. 

(k)  1.  With  regard  to  the  defence  of  personal  property,  it  seems  a  reasonable  doc- 
trine to  hold,  that  if  the  plaintiff  is  in  the  act  ot  taking  peaceable  possession  of  the 
defendant's  goods,  the  laUer  may  nevertheless  lay  hands  upon  him  without  first  praying 
hira  to  desist;  otjierwise  they  mav  be  lost  past  recovecy.  —  2.  The authorit}%  however, 
goes  thus  far  only ;  if  one  comes  forcibly,  and  takes  away  my  goods,  I  may  oppose  him 
without  more  ado,  for  there  is  no  time  to  make  a  request.  2  Salk.  641.  —  3.  And 
agwn,  if  a  man  takes  your  goods  you  may  immediatelv  retake  them.  1 9  Hen.  6. 
M.  59.  pi  31. —  4.  It  seems  to  have  been  admitted  in  this  casb,  Uiat  if  one  man  is 
wrongfully  in  possession  of  another's  chattels,  the  latter  may,  after  demand  made, 
repossessoimself  by  force.    Cro.  Jac236. 

(/}  I.  But  the  following  rules  must  be  observed.  —  2.  If  the  plaintiff  is  in  the  act 
of  entering  peaceably  upon  the  defendant's  land,  or  having  entered,  is  discovered  not 
committingviolence,  a  request  to  depart  is  necessary  in  the  first  instance.  2  Salk. 
641.  — 3.  whereupon,  if  the  plaintiff  refuses,  the  defendant  may  then,  and  not  till 
then,  gently  lay  his  hands  upon  the  plaintiff  to  remove  him  from  the  close ;  and  for  this 
purpose  may  use,  it  necessaiy,  aiiv  degree  of  violence  short  of  striking  the  plaintiff; 
as  oy  thrustii^  him  off;  for  the  law,  by  allowing^  the  preliminar^r  steps  mentioned 
before  to  be  taken  in  order  to  redress,  sanctions  aU  others  which  in  reason  may  be 
essential  to  render  the  first  attempt  effectual.  Skin.  228.  —  4.  If  the  plaintiff  resists, 
the  defendant  may  oppose  force  to  force.  8  T.  R.  78.  —  5.  But  if  the  plaintiff  is  in 
the  act  of  forcibly  entering  upon  the  land,  or  having  entered,  is  discovered  subverting 
the  soil,  cutting  down  a  tree,  or  the  like,  a  previous  request  is  unnecessary,  and  the 
defendsint  may  instantlv  lay  hands  upon  theplaintiff;  for  the  time  einployed  in  request- 
ing him  to  desist  would  add  to  the  destruction  of  the  property.    8  T.  R.  78. 

(»)  So  if  theplaintiff  attempts  to  divert  a  stream  of  water,  to  the  use  of  which  the 
defendant  is  entitled,  he  may  be  prevented. 

(n)  1.  Or  of  his  wife,  his  servant,  his  scholar,  or,  being  an  officer,  one  under  his 
command.  21  £dw.4.  East  17.  p.  6.  1  Vent.  70.  12  Mod.  504.  1  Camp.  60.  —  2. 
In  all  which  cases,  except  the  last,  the  chastisement  must  not  exceed  a  moderate  correc- 
tion. Keilw.  pi.  120.  pa.  136 — 3.  But  in  the  last  case  any  degree  of  violence  is  justifi- 
able if  the  occasion  demands  it;  so  that  an  officer  of  the  army  may  justify  even  a  mayhem, 
if  done  by  him,  for  a  disobedience  oi  orders.  B.  N.  P.  1 9.  -^  4.  And  the  sentence  of  a 
council  of  war,  dismissing  a  charge  preferred  against  him  by  the  plaintiff  will  be  con- 
ducive evidence  in  his  fiivour.  Ibid.  5.  And  many  acts  may  be  done  by  an  officer  in 
situations  of  difficulty  and  danger,  which  could  not  be  defended  under  ordinary  circum- 
ftances.  Vide  Cowp.  173.  —  6.  Yet  an  inferior  military  officer  may  have  trespass  against 
his  superior  officer,  both  being  under  martial  law,  who  imprisons  him  for  disobedience 
xo  an  order  made  under  colour,  but  not  within  the  scope^  of  ndiitary  authority,  and 
this  though  the  imprisonment  be  followed  bya  court^martfal.    4  Taunt.  67. 
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«7*  BATTERY. 

So  if  a  man  resist  a  {barker.  R.  upon  the  st.  21  Ed.  1.  de  malef,  in 
parcis,     2  Rol.  548.  1.  32. 

Otherwise,  if  he  does  not  resist.     R.  2  Rol.  548.  1.  SO. 

So  it  is  a  justification  of  a  battery,  if  any  apprehend  a  criminal,  to 
bring  him  to  justice.     2  Rol.  546.  1.  30.  (o) 

Or  if  a  man  hold  another,  to  restrain  him  from  mischief.  R.  2  Rol. 
546.  1.  40.  (p) 

But  a  man  cannot  justify  a  battery,  for  a  disturbance  in  building  a 
booth.     2  Rol.  548.  L  40. 

Nor  a  battery  with  wounding,  in  defence  of  his  possession.  2  Rol. 
548.  1.  B5. 

Nor  a  battery,  by  throwing  stones  molliter  against  a  trespasser.  R. 
2  RoL  548.  1.  45.  (?)  (B)    (DOftat 


{6\  1.  By  one  authority  it  is  affirmed,  that  every  man  may  arrest  a  night-walker  (of 
mspicious  appearance  and  demeanour),  because  the  act  is  done  for  the  pnblic  good. 
4  Hen.  7.  M.  12.  p.  18.  —  2.  By  another  it  is  declared,  that  the  watchman  assigned  in 
the  vill  alone  have  that  authoritv.    4  Hen.  7.  Hil.  2.  p.  2. — 3.  In  a  third  case,  the 
defendant  pleaded,  that  he  was  sheriff  of  London,  and  about  nine  at  night  was  in  pur- 
suit of  a  prisoner  who  had  escaped ;  that  the  plaintiff  hindered  and  abused  him,  and 
pushed  him  against  the  wall ;  wnerefore  finding  the  plaintiff  wandering  in  the  street, 
for  this  reason  and  for  his  misdemeanour  towards  him,  he  imprisoned  him ;   to  which 
the  plsdntiff  objected,  that  although  the  sheriff  was  at  common  law  a  conservator  of  the 
peace,  and  might,  notwithstanding  he  was  not  a  magistrate,  imprison  for  good  cause, 
yet  that  he  could  not  arrest  a  nignt-walker,  but  the  watchman  appointed  oueht  to  do 
It:  the  court  held  that  upon  the  whole  matter  the  justificationVas*  good.    2  Rol.  Rep. 
257.  —  4.  In  a  recent  case  it  was  adjudged,  that  watchmen  have  authority,  at  common 
law,  to  arrest  and  detain  in  prison  for  examination  persons  walking  in  the  streets  by 
night,  whom  there  is  reasonable  ground  to  suspect  of  having  committed  felony, 
although  there  is  no  proof  of  a  felony  having  been  committed.    5  Taunt.  1 4 ;  vide 
etiam  13  Hen.  7.  M.  la  p.  10.   Hearne.  488,  489.    22£dw.  4.  M.  2.  p.  22.  2  Edw.  4. 
Easter  20.  p.  8.  2  Sid.  91.  —  5.  Upon  one  occasion  it  was  decided,  that  any  person 
may  arrest  and  carry  before  a  magistrate  a  common   gaipbler,    whom  he  detects 
cheating  with  false  dice.    Cro.  Car.  234.  —  6.  Any  one  may  arrest  another  upon  sus- 
picion of  felony,  provided  a  felony  has  actually  been  committed,  that  the  one  has 
reasonable  ground  for  suspecting  the  other  to  be  the  criminal,  and  lastly  that  the  party 
making  the  arrest  himself  entertained  the  suspicion.    5  Hen.  7.  M.  10.  p.  4 ;  2  Hen.  7. 
M.  12.  p.  3.    7  Hen.  4.    Hil.  3.  p.  35.  —  7.    What  shall  be  accounted  a  reasonable 
ground  for  suspicion  must  necessarily  depend  upon  the  circumstances  of  each  individual 
case.  —  8.  A  common  fame  that  the  person  apprehended  is  guilty,  is  one  ground. 
7  Edw.  4.  M.  19.  p.  20.    5  Hen.  7.  M.  10.  p.  4.     jDyer  236.  pi.  26.  —  9.   Any  private 
individual  may  arrest  a  felon.    H.  P.  C.  89. —  10.  And  it  is  lawful  for  every  man  to 
lay  hands  upon  another  to  preserve  public  decorum ;  as  to  turn  him  out  of  church, 
and  prevent  him  disturbing  the  congregation,  or  a  funeral  ceremony.     1  Mod.  1 68. 
vide  etiam  1  Lev.  196.  2  Keb.  124.  —  ll.  As  a  secretary  of  state,  a  man  may  arrest 
and  commit  for  high  treason,  because  he  is  a  centinel  who  watches  for  the  public 
good,  and  is  at  common  law  a  conservator  of  the  peace.    Ld.  Rd.  65.    Str.  2. — 

12.  And  he  may  commit  without  deposition  first  made  upon  oath,  for  be  has  no 
authority  to  administer  one.     Ibid.     5  Mod.  278.     Skin.  596.     Vide  Wils.  275. — 

13.  It  should  seem,  that  any  conservator  of  the  peace  may  apprehend  a  street  walker, 
whether  by  night  or  by  day,  and  carry  her  before  a  magistrate,  on  the  ground  that  she 
has  broken  it;  the  word  peace  importing  not  merely  a  state  of  repose  and  security  as 
opposed  to  one  of  violence  and  warfare,  but  likewise  a  state  of  public  order  and  de- 
corum. Vide  12  Mod.  566.  3  Taunt.  15. —  14.  And  the  neighbours  are  bound  to 
lend  their  assistance.    12  Mod.  566. 

{p)  1.  And  therefore  if  the  plaintiff  assaults,  or  is  fighting  with  another,  the  defen- 
dant may  lay  hands  upon  and  restrain  him  until  his  anger  is  cooled.  2  Rol.  Ab.  559. 
(E)  pi.  3.  —  2.  But  he  cannot  strike  him,  in  order  to  protect  the  party  assailed,  as  he 
may  do  in  self-defence. 

(q)  In  trespass  for  throwing  water  upon  the  plaintiff,  and  into  her  apartment,  the 
defendant  pleaded,  that  the  plaintiff  had  begun  wrongfully  to  block  up  the  defendant's 

window 
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(B)  (OQbat  fUM  be  a  tna^bem. 

But,  if  a  man  wound  another,  per  quod  redditur  inutilis  adpug^an- 
dmi,  it  shall  be  a  mayhem.     Co.  L.  126.  b.  288.  a. 

As  if  he  cut  oflF  his  hand,  or  1^.  H.  P.  C.  JS3.  Cp.  Ent.  52.  c. 
Co.  L.  288.  a. 

Or  if  he  break  his  leg.     2  Inst.  313.     Hard.  408- 

If  he  cut  the  vems  and  sinewy,  whereby  the  pairty  loses  the  i^e  of 
his  fingers.     1  Leo.  318.     Co.  Ent.  52.  a. 

Or  cut  off  his  thumb,  or  any  of  his  fingers.  1  Leo.  13j?.  Cp.  L. 
288.  a. 

Or  strike  off  his  aqn.     Co.  L.  288.  a. 

tOr  if  he  does  any  tiding,  whereby  he  Ip^qs  the  use  of  ^fly  such  xnsfmr 
ber.     Ca  L.  288.  a. 

So  if  virilia  aUerius  absdndU^  (tut  castrav^f.     3  Tnsf,  63.  118. 

So  if  he  beat  out  his  teeth.  H.  P.  C.  133.  Pub.  2  it.  3.  13.  b. 
Ca  L.  288.  a* 

If  he  c\it  him  across  the  nose,  whereby  he  loses  .his  smeUing. 
Dub.  2  R.  3.  13.  b. 

So  if  he  put  out  hi/s.eye.     Co.  L-  288.  a. 

If  he  break  his  jskull.     Co.  ]L.  288.  a. 

But  cutting  off  an  ear  is  no  mayhem.     H.  133. 

Mayhem  is  justified  in  defence  of  his  life.     2  Rol.  547.   1.  40. 

Or  member,     Co.  Ent  52. 

(C)  mbBt  onlg  an  a0jetault. 

If  a  man  strike  at  (r)  another,  and  do  not  touch  him,  it  is  no  bat- 
tery, but  it  will  be  an  assault.     2  Rol.  545.  1.  45. 

So  if  he  lift  up  his  weapon  tp  strike,  f but  does  not.  R.  1  Vent  256. 
p.  1  Sal.  79. 


waadow  id  a  bouse  contiguous  to  the  plaintiff's  room ;  that  he  prayed  her  to  desist, 
and  upon  her  refusal  threw  a  little  water  into  the  room  to  hinder,  &c. ;  which  plea 
was  held  bad.    4  Taunt.  82 1 . 

(r)  I.  As  with  one's  hand,  or  .a  cane;  by  setting  on  a. dog,  and  so  forth.  —  a.  It 
h  said,  that  in  order  to  constitute  an  assault,  ^  desijni  or  intention  to  injure  must 
concur  with  the  act.  —  3.  But  the  rule,  perhaps,  will  be  found  to  be  this ;  if  the 
defendant's  demeanour  naturally  impressed  the  plaintiff  with  the  idea  that  he  was 
about  to  strike  him,  it  is  an  assault,  notwithstanding  his  real  intention  was  to  do  him 
no  mischief. — 4.  Which  position  will  not  in  the  least  in)pugn  the  decision  of  Redman 
V.  Edolfe,  1  Mod.  5.  usually  cited  to  support  the  other  way  of  thinking.  —  5.  That 
case  was  thus;  the  defendant  laid  his  hand  upon  his  sword,  saying  to  the  plaiutifl^ 
if  it  were  not  assize  time,  Iwould  not  take  such  language  from  you ;  it  was  adjudged 
chat  the  act  did  not  amount  to  an  assault,  for  in  that  the  intention  to  injure  is  an 
essential  ingredient,  and 'here  it  was  wanting. — 6.  In  the  case  of  an  assault,  the 
damage  consists  in  the  inconvenience  produced  by  the  fear  which  the  act  impresses 
upon  the  plaintiff's  mind.  —  7.  And  as  such  impression  can  only  arise  where  the 
attempt  to  injure  is  coupled  with  a  present  ability,  the  plaintiff  must  be  placed 
within  reach  of  the  offimsive  jneaus,  or  he  has  not  been  injured.  —  s.  Thus,  if  the 
assault  consists  in  lifting  up  one's  list,  in  a  threatening  manner,  the  plaintiff  must  stand 
yrithin  reach  of  a  blow ;  if,  in  pointing  a  gun  at  ihe  plaintifi^  he  miv»t  stand  within 
range;  in  which  latter  case,  however,  the  circumstance  of  the  gun  being  unloaded 
can  make  no  difference,  provided  the  idea  of  an  assault  hazarded  before,  is  the  true 
one,  and  provided  also  that  the  plaintiff  is  unawares  of  the  fact. 

T2  If 


276  BATTERY. 

If  he  throws  stones,  water,  or  other  liquor  upon  him;    Reg.  108.  b« 

So  if  he  surround  his  house  with  intent  to  beat  him. 

If  he  use  menacing  words  to  him  in  his  presence,  whereby  he  dares 
not  stay  in  the  town.     2  Rol.  545. 1. 41. 

As  ii  he  threaten  that  he  will  cut  off  his  arm,  &c.  for  a  threat  seems , 
to  amount  to  an  assault.     2  Rol.  545. 1.  20.  to  40. 

Or  hold  him  by  his  arm.    2  Rol.  545. 1.  23. 

Or  deliver  a  subpcenil  to  him.    2  Rol.  545.  1. 47* 

But  it  is  no  assault,  if  a  man  speak  menacing,  or  provoking  words 
against  another,  in  his  absence. 

Or  strike  at  him  at  such  a  distance  that  he  cannot  touch  him,  or 
put  him  in  fear. 

Or  in  order  to  restrain  him  from  a  mischief  to  himself:  as,  to  hold 
one  bt  his  arm,  who  would  stop  his  water,  throw  down  his  booth,  &c. 
2  Rol.  547. 1.  IS.  15. 

Or  from  mischief  to  another :  as  him  that  excites  a  dog  against 
another.    2  Rol.  546.  1.  41. 

A  man  in  a  passipn,  &c.    2  Rol.  546.  1. 27« 

So  if  he  assault  another  for  decency:  as,  if  a  churchwarden  take 
an  hat  from  a  man's  head  in  a  church.     R.  1  Sand.  14. 

If  the  plaintiff  declares  for  an  assault  and  battery,  he  may  recover 
for  his  assault  only  (5),  though  the  declaration  cannot  (t)  be  singly  for 
the  assault.     Kit.  88.  a. 


CD)  s>t  a  ttreat.  Sec. 

So  trespass  lies,  ifa  man  threaten  another  with  his  life  and  members, 
ita  quod  ad  propria  venire  non  attdet.  Reg.  104.  b.  2  Rol.  545> 
1.  41. 

Or  threaten  to  pull  down  his  house,  quousquejinemfecerit.    Reg.  108. 

Or  if  he  says,  that  he  will  cut  off  his  arm,  &c.     2  Rol.  545. 1.  25. 

That  if  he  call  him  traitor,  he  will  defend  himself  upon  his  body, 
and  kill  rather  than  he  will  be  killed.     2  Rol.  545. 1.  27. 

Or  will  defend  himself  during  the  life  of  one  of  them.  2  Rol.  545. 
1.  30. 

So  if  he  says,  that  if  he  come  out  of  the  church,  &c.  and  speak  so,, 
he  will  beat  him,  &c.     2  Rol.  545. 1.  37* 

So  if  he  threaten  a  battery,  unless  he  cease  a  suit  against  him. 
2  Rol.  545..  I.  35. 

So  if  he  attempt  per  insidias  ad  interfidendum^  vel  mayhemandunu 
Rq^-  102.  a. 

But  it  is  no  threat  to  say,  that  he  will  defend  himself  during  the  life 
of  one  of  them,  according  to  law.    2  Rol.  547-  1*  20. 

So  a  threat  is  not  a  trespass,  if  no  inconvenience  ensues. 


(«)  An  action  lies  for  an  assault  alone.     45  Edw.  9.  Trin.  35.  p.  94.    S2  Ass. 60. 
p.  99.    4  Hen.  6.  Hii.  2.  p.  10.    3  Hen.  4.  Hil.  5.  p.  9.    1  Vent  356.    S  Lev.  109. 
{i)  However  where  a  plaintiff  declared  as  well  for  a  battery  as  for  an  assault,  aed 

E roved  the  latter  only,  the  court  gave  him  judgment  as  to  tne  assault,  and  ameroed 
im,  pro  faho  damore,  as  to  the  battery.    40  Edw.  3.   M.  40.  p.  19. 

(E)  BemeD^ 
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(E)  BgmeOp. 

(El.)  By  action. 

For  a  threat,  assault,  battery,  or  mayhem,  the  party  shall  have  a 
remedy  by  action  of  trespass,  quare  minas  imposuit  ita  quod,  ^c. 
Lut.  1428. 

Quare  in  ipsum  insuUum  fecit  et  ipsum  verberavit,  8^.    F.  N.  B.  86. 1. 

And  such  is  the  form,  though  he  does  not  wound  him.  F.  N.  B.  86.  K. 

Qjiore  in  ipsum  insuUum  fecit,  verberavitj  vulneravit,  et  imprisonatdt, 
4rc.     F.  N.  B.  86.  K. 

Qfiare  cepit,  imprisonavit,  et  in  prisona  quousquefnem,  Sfc.  fecisset, 
detinuit.     F.  N.  B.  86.  K. 

As  to  the  dedaration  in  trespass,  for  battery^  &c.  and  the  pleas  to  it, 
Vide  in  Pleader,  (3  M.  3,  &e.  11,  &c.  15,  &c.) 

(E  2.)  By  indictment. 

So  mayhem  is  the  greatest  offence  under  felpny.     Co.  L.  127.  a. 

So  for  a  mayhem  a  man  may  be  indicted,  fined,  and  ransomed.  Co. 
L.  127.  a.  b.     3  Inst.  63. 

Though  the  mayhem  be  done  by  himself.     Co.  L.  127.  b. 

Though  the  person  be  his  villein,  who  cannot  maintain  an  action  for 
it  against  his  lord.     Co.  L.  127.  a. 

So  an  indictment  lies  for  an  (u)  assault,  battery,  or  imprisonment  of 
a  subject. 

(E  3.)  When  the  damages  shall  be  increased  for  a  mayhem. 

If  the  declaration  mention  a  mayhem,  the  court,  upon  view  of  the 
mayhem,  may  (x)  increase  the  damages  given  by  the  jury.  1  Rol.  572. 
1.  10.  15.     R.  1  Leo.  139. 

Though  the  particular  part  in  which  the  mayhem  was  bie  not  speci- 
fied.    R.  Hard.  408. 

So  in  battery,  where  the  manner  of  the  battery  is  described,  tlie  courts 
upon  view,  may  increase  the  damages.     Per  Hale,  Hard.  408* 

So  the  court  may  increase  damages,  upon  view  and  examination  of 
witnesses,  where  the  declaration  is  general  quod  maihemaxdt,  without 
making  any  description  of  the  mayhem,  if  the  judge  of  assize  certify 
the  particulars  of  the  mayhem,  or  be  in  court  and  affirm^  that  the  par- 
ticulars now  proved  were  given  in  evidence  at  the  trial.    1  Sid.  108.(y) 

But  where  the  declaration  does  not  mention  a  mayhem,  nor  describe 
the  manner  of  the  battery,  the  court  cannot  increase  the  damages  upon 
view.     Hard.  408. 

So  if  the  mayhem  was  not  the  act  of  the  defendant  directly,  but  by 
an  horsey  after  die  plaintifiT  was  thrown  down  by  the  defenJwt.  R. 
1  Sid.  4S3. 

Or  by  a  gun,  which  the  defendant  let  oS,  and  which  maimed  the 
plaintifiT  against  his  wiU.     R.  1  Sid.  108. 

(m)  1 .  Distinct  assaults  may  be  included  in  one  and  the  same  indictment,  s  Burr.  984. 
Denying  Ld.  Rd.  1 578.  S  otr.  870.  —  2.  And  where  an  indictment  consisted  of  two 
counts^  one  for  a  riot  indorsed  ignoramm^  the  other  for  an  assault  returned  biUa  vera, 
it  was  held  good.    Cowp.  395. 

(or)  But  it  is  discretionary.     1  Wila.  5. 

(^)  On  view  of  the  plaintiff,  who  had  almost  lost  his  sight,  and  on  examination  of 
a  sui^don,  damages  were  increased  from  1 1/.  to  50/.    Barnes,  1 55. 

T3  So 
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So  if  the  declaration  be  general  quod  maikemaoU^  without  describing 
how^  and  the  judge  does  not  certify  it.     1  Sid.  108* 

(E  4.)  By  appeal. 

So  he  may  prosecute  his  appeal  of  mayhem.  Han.  Ent  270.  Co. 
Ent.  50.  c. 

And  the  writ  of  app^l,  and  indictment  shall  say,  quodfelonice  mai^ 
hemavit.     S  Inst.  63.  1 18. 

To  an  appeal  of  mayhem,  the  defendant  may  plead  not  guilty. 
Han.  271. 

So  if  he  did  it  se  defendendoj  he  may  plead  in  bar,  son  assault  demesne* 
Han.  271.  277.     Co.  Ent  52. 

And  he  must  plead  it ;  for  he  cannot  give  it  in  evidence  upon  not 
guilty.     2  Inst.  316. 

So  the  defendant  may  plead  a  release  of  the  mayhem. 

Or,  of  all  actions  personal ;  for  the  damages  only  are  recovered  in 
such  appeal.     Lit.  s.  502. 

So  die  defendant  may  plead  20/.  or  other  sum  given  in  sati^&ction. 
Han.  274. 

A  recovery  in  trespass  for  the  same  mayhem.    Co.  Ent.  50.  b. 


BEACONS. 

Vide  Natioation,  (H.) 

9  ■     ■  ■      ■      .11 

BEASTS. 

Vide  Cbase,  (E  —  F.)  —  Dishes^  (H  5.  &c.) 


BEAU-PLEDER. 

Vide  Pbebogatite,  (D  52.) 


BENCH, 

lRto0'«  Vtn^.  Vide  CbuRTis,  (B  1.  &c.) — Pleader,  (C  S.  8.  &c.— 
SB  8.) 

einmnon  Senc^.  Vide  Coubts,  (C  I.  &c.) — Pleader,  (C4.  11.  &c. 
—  3  B  2.) 


BERWICK. 

Vide  ScoTLAKD,  (B.) 

BESAIEL. 

Vide  Assize,  (D.) 
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BIENS. 

(A)  (Soonn  and  c|)attel0. 

(A  !•)  Real  p.  279. 
(A  2.)  Personal,  p.  279. 

(B)  (KHftat  go  to  tfte  fteir*  p.  28o. 

(C)  mtfit  go  to  tt)e  txttutot  or  aHmintetraton  p.  28i. 

(D)  jpropertg  of  gooD0 ;  |)oto  tiejatteD,  p.  282. 

(D  1.)  By  succession,  p.  282. 
(D  2.)  By  grant,  p.  282. 
(D  3.)  By  sale.  p.  284. 

(£)  mttn  tbe  property  I0  not  Mtattti,  p.  288. 

(F)  (CQIdat  tlltngjB!  ace  nullius  in  bonis. 
Fera^  naturae,  p.  289* 

(G)  OBmblemcnttf* 

(G  1.)  What  are.  p.  290. 

(G  2.)  Who  shall  have  them.  p.  290. 

(H)  CreeiBft  p.  292. 

(A)  (I5OOII0  anD  c|)attel0. 

(A  1.)  Real. 

Goods  and  chattels  are  real  or  personal.     Co.  L.  1 18.  b. 

Chattels  real  are  such  as  concern  a  real  estate ;  as  a  term  for  years. 
Co.  L.  118.b. 

The  guardianship  of  a  ward.     Off.  Ex.  74* 

Whether  it  belong  to  one  by  tenure,  or  by  assignment  of  him  of 
whom  the  lands  are  nolden.     OS,  Ex.  74. 

A  villein  in  gross  for  a  term  of  years.     Off.  Ex.  75. 

The  interest  of  a  tenant  by  statute  staple^  merchant,  or  el^t.  Co. 
L.  118.b. 

The  grant  of  the  nisxt  avoidance.    Off.  Ex.  76. 

The  year,  day,  and  waste,  where  any  one  is  attainted  of  felony. 
Off.  Ex.  76. 

(A  2.)  Personal. 

Chattels  personal  ore  cattle,  household  stuff,  &c.  Co.  L.  118.  b. 
Off.  Ex.  79.  81. 

All  fowls  tame,  or  reclaimed.     Off.  Ex.  81. 

So  deer,  conies,  &c.  tame.     Off.  Ex.  81. 

So  fish  in  a  trunk,  &c.     Co.  L.  8.  a.     Off.  Ex.  81. 

So  tithes  severed  from  the  nine  parts.     Off.  Ex.  85.  86. 

So  trees  sold,  or  reserved  upon  a  sale-  and  emblements.  Vide  post, 
(Gl.2.  — H.) 

T4  But 
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Bat  the  inheritance,  or  freeholds  of  lands  or  tenements  z)  is  not 
comprehended  under  goods  and  chattels.     Co.  L*  118.  b. 

Yet  inheritances  in  the  plantations  {a)  are  chattels  for  pajrment  of 
debts.     R.  2  Vent.  358.     Vide  in  Assets,  (C.) 

(B)  (CQIiat  00  to  tbe  Uiv. 

Goods  and  chattels  annexed  (ft)  to  the  freehold  go  to  the  heir,  and 
not  to  the  executor,  or  administrator :  as,  the  glass  in  a  window ;  the 
doors  and  locks  of  an  house.  Offi  Ex.  86.  21  H.  7. 26.  b.  4  Co.  65.  b. 

So 


(m)  a  grant  from  the  king  of  1000/.  per  ann.  oat  of  the  four  and  a  half  per  cent. 
Barbadoes  dut^,  with  collateral  security  for  payment  out  of  other  revenue,  m  a  mere 
personal  annuity,  havins  no  relation  to  lands  or  tenements,  nor  partaking  of  the  nature 
of  a  rent,  but  is  descendible  to  heirs,    it  Ves.  170. 

{a)  1.  Personal  property,  whererer  situate,  is  governed  by  the  laws  of  that  country 
in  which  the  owner  is  donuciied.  4  T.  R.  183.  9  V.  &  B.  1 3 1 .  —  2.  But  real  property 
is  regulated  by  the  law  of  the  country  where  the  land  lies,  s  V.  &  B  131.  —  5.  And 
with  respect  to  domicile;  the  mere  place  of  birth  or  death  does  not  constitute  the 
domicile;  the  domicile  of  origin,  which  arises  from  birdi  and  connexions,  remsdns  until 
clearly  abandoned  and  another  taken.  5  Ves.  750.  —  4.  Which  cannot  be  during 
pupilage.  5  Ves.  787.  —  5.  For  some  purposes  a  man  may  hate  two  domiciles. 
5  Ves.  786.  —  6.  But  in  regard  to  the  succession  to  personal  estate^,  there  can  be  but 
one;  nor  does  the  lex  loci  ret  nUe  prevail.  5  Ves.  750. —  7.  In  the  case  of  cotempo- 
raiy  domiciles,  the  domicile  of  a  nobleman  or  gentleman  is  usually  the  mansion-bouse 
in  the  country;  that  of  a  merchant,  his  residence  in  town.  5  Ves.  789.  —  8.  And  in 
the  case  of  lord  Somerville,of  two  acknowledged  domiciles,  the  faniily  seat  in  Scotland 
and  a  leasehold  house  in  London,  upon  the  circumstances,  the  former,  which  was  the 
orifi;inal  domicile,  prevailed.  5  Ves.  750. —  9.  Intestate  domiciled  in  England,  leaving 
reu  estates  in  Scotland,  the  heir  being  one  of  the  next  of  kin  entitled  to  share  accord* 
ing  to  the  law  of  England,  not  subject  to  the  condition  of  collating  the  real  estate 
according  to  the  law  of  Scotland.  2  V.  &  B.  151.  — 10.  Intestate  domiciled  in 
Encland  having  real  estate  in  Scotland,  the  real  estate  charged  with  a  heritable  bond, 
as  die  primary  fund  according  to  the  law  of  Scotland,  and  not  exonerated  by  the  per- 
sonal estate  according  to  the  law  of  England.  2  V.  &B.  132.  —  11.  T.  P.  a  native 
of  England  domiciled  in  Guernsey,  dies  intestate,  leaving  a  widow  and  infant  children 
by  her,  and  also  by  a  former  wife.  The  widow  after  his  death  is  appointed  guardian 
of  the  children  by  the  royal  court  of  Guernsey,  and  in  conjunction  with  another 
person,  who  is  appointed  guardian  of  the  cbiklren  by  the  former  marriage,  selh  the 
property  of  the  intestate,  and  invests  the  produce  in  the  English  funds ;  after  which 
she  comes  to  England  with  her  children,  and  is  domiciled  there.  On  the  deajth  of 
some  of  the  children  under  age,  a  question  arises  whether  their  shares  of  the  proper^ 
have  become  distributable  according  to  the  law  of  England,  or  of  Gkiemsey;  and  it 
was  held,  that  the  law  of  Encland  is  to  govern  the  succession,  the  domicile  of  the 
children  being,  according  to  the  opinion  of  foreign  JAirats^  upon  a  subject  on  which  our 
own  laws  are  silent,  to  follow  the  domicile  of  the  surviving  mothers,  where  no  frau- 
dulent intention  can  be  imputed.  But  fraud  may  be  presumed,  where  no  reasonable 
cause  appears  for  the  removal.    5  Mer.  67. 

(fi)  1.  The  general  rule  is,  that  a  tenant,  by  annexing  any  thin^  to  the  freehold, 
abandons  his  property  therein.  —  2.  This  rule  obtains  with  most  rigour  between  the 
heir  and  the  personal  representative,  in  favour  of  the  inheritance.  —3.  It&  rigour  is 
somewhat  moderated  where  the  claimants  respectively  are  the  personal  representative 
of  tenant  for  life  or  in  tiul,  and  the  remainder-man  or  reversioner.  —  4.  And  stHl 
greater  indulgence  is  shewn  in  the  instance  of  landlord  and  tenant,  in  favour  of  the 
latter.  —  5.  Upon  this  general  rule,  one  exception  has  been  ^fted  in  &vour  of  trade; 
and  accordin^lv  when  the  fixed  instrument,  engine,  or  utensil  (and  the  building  cover- 
ing it,  fidls  within  the  same  principle)  is  used  for  commercial  and  not  merely  agricul- 
tural purposes,  it  is  to  be  accounted  personalty ;  mav  be  removed  by  the  tenant  either 
during  the  term,  or  after  its  determination ;  or,  if  he  dies,  it  will  go  to  his  personal 
representative,  and  not  the  heir.  3  East,  38.  —  6.  A  tenant  sued  by  a  purchaser  in 
ejectment,  enters  into  an  agreement  tliat  judgment  shall  be  taken  by  tnc  plaintiff,  but 

3  "  execution 


ff^hat  go  to  the  execiUor  or  administrator.  38 1 

1^  the  paleBj  posts,  and  raOs  for  an  indosure,     12  H.  7. 26.  b. 

So  furnaces,  coppers,  &c.  fixed  to  the  freehold.  R.  21  H.  7*  26.  b* 
tl.  20  H.  7.  IS.  b.  unless  they  are  severed  in  the  life-time  of  the  testator. 
fknh.  1  Sal.  Ses.    Vide  in  Execution,  (C  4.)  in  Waste,  (D  2.) 

So  wainscot  fixed  to  an  house.    4  Co.  64.  a. 

So  pictures,  glasses,  &c.  fixed  instead  of  wainscot.     2  Ver.  508. 

So  millstones,  &c.  ^ed  to  a  mill,  (c) 

So  a  term  for  years  to  attend  the  inheritance  does  not  go  to  the  exe- 
cutor, but  to  the  heir.     R.  2  Ca.  Ch.  156.  160.  {d) 

So  deer  in  a  park,  conies  in  a  warren,  and  doves  in  a  dovehouse,  go 
with  the  inheritance  to  the  heir.     Co.  L.  8.  a.     1  Rol.  916. 1.  50. 

So,  fish  in  a  pond,  or  piscary.  Co.  L.  8.  a.  R.  Ow.  20.  1  Rol. 
916. 1.  45. 

So,  apples,  and  other  fruits  growing  at  the  death  of  the  ancestor. 
Ofi;  Ex.  84. 

So,  roots,  &c  within  the  soil.     OS.  Ex.  89. 

So,  a  coat^mnour,  pennons,  tomb-stone,  and  monuments  in  a  church, 
in  honour  of  the  ancestor.     Co.  L.  18.  b. 

So,  charters,  deeds,  and  other  evidences  of  lands,  with  the  chests  in 
which  they  are  preserved.    Vide  in  Charters. 

So,  by  custom,  goods  and  chattels  may  go  as  heir-looms  with  the 
house  to  the  heir.     Co.  L.  185.  b.  18.  b. 

And  such  heir-looms  cannot  be  devised  to  defeat  the  heir.  Co.  L. 
185.  b. 

As,  the  antient  jewels  of  the  crown.     Co.  L.  18.  b. 

The  best  bed,  table,  pot,  pan,  cart,  or  other  dead  chattel,  moveable. 
Co.  L.  18.  b. 

An  antient  horn,  where  the  tenure  of  the  land  is  by  comage.  1  Ver. 
27S. 

A  caroome,  or  licence  by  the  mayor,  to  have  a  cart  in  London.  Semb. 
2  Ver.  88. 

What  goods  go  to  the  wife  as  paraphernalia,  vide  in  Baron  and 
Feme,  (F.  8.) 

(C)  mtjat  go  to  tiie  erecutoc  or  aDminiotratot. 

But,  generally,  all  goods  and  chattels,  real  (e)  and  personal  (/),  go  to 
the  executor,  or  administrator.  Co.  L.  388.  a.  Vide  iinte,  (A.  1, 2.) 
—Assets,  (C.) 

So, 


execution  diall  be  stayed  for  a  certain  time.  Held,  that  he  was  thereby  estopped  re- 
moving fixtures  he  had  erected  during  the  term.  1  H.  B.  258. —  7.  A  tenant  entitled 
to  remove  fixtures,  does  not  abandon  his  property  therein  by  not  removing  them 
before  the  expiration  of  the  term ;  therefore,  though  he  is.  not  justified  entering  upon 
the  premises  after  the  term  has  ended,  yet  is  he  in  removing  the  fixtures,    s  East,  88. 

(c)  1.  A  cider-mill  is  personal  estate;  and  goes  to  the  executor.  S  Atk.  14. — 
S.  Salt-pans  go  to  the  heir.     1  H.  Bl.  859.  n. 

{d^  It  a  copyhold  is  burnt  down,  and  money  collected  for  rebuilding  it,  lodged  in 
the  bands  of  guardian  of  tenant  in  tail,  who  dies  under  aoe,  the  money  shall  go  to  the 
heir,  both  because  of  the  entail,  and  because  it  was  copynold ;  but  allowance  shall  be 
made  to  hu  personal  rqiresentative  for  the  amoiint  of  interest  of  the  sum  lost,  for  so 
long  as  the  infant  lived.    1  Ves.  460.    Vide  in  Chanceiy. 

(r)  1.  If  an  executor  in  trust  for  an  infant  chanees  an  estate  for  years  into  an  estate 
for  lives,  and  the  infant  dies  intestate,  the  lease  shall  go  to  his  administrator,  not  his 

heir. 
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S09  statutes,  recognizancei,  obligations,  aod  otiaer  tecuriliet  for  mo* 
ney.     Vide  Off.  Ex.  90. 

So^  a  captive,  or  prisoner  taken  in  war.     Vide  Off.  Ex.  79,  80. 

So  all  chattels  of  a  corporation  sole,  as  a  bishop,  parson,  &c.  go  to 
his  executor,  or  administrator,  and  not  to  his  successor.  R.  4  Co.  65. 
a.     1  Rol.  515.  L. 

Chattels  in  action,  as  well  as  in  possession.     4s  Co*  6S»  a. 

Whether  such  corporation  sole  be  created  by  duuter  or  prescription. 
4  Co.  65.  a. 

So,  if  the  chattel  be  granted  to  him  and  his  successors:  as,  if  a  term 
for  years  be  granted  to  a  bishop,  and  his  successors;  his  executory  or 
administrator  shall  have  it.  1  RoL  515.  1.5.  C9.  Lit.  9.  a.  46.  b. 
388.  a. 

If  an  obligation  or  other  specialty  be  made  to  him,  and  his  succes- 
sors.    Dy.  48.  a. 

But  chattels,  given  to  a  corporation  aggr^ate,  as  to  a  mayor  and 
commonalty,  dean  and  chapter,  &c.  go  in  succession.  R.  4  Co.  65-  a. 
Vide  in  Franchises,  (F  16.) 

So,  by  custom,  a  corporation  sole  may  take  goods  and  chattels  in 
succession ;  as,  the  chamberlain  of  London.     R.  4  Co.  65. 

So,  if  the  president  of  the  college  of  physicians  recover  in  debt  for 
practising  without  licence,  his  successor  shall  have  a  scire  facias  upon 
it     R.  1  Rol.  515. 1.  20. 

So,  if  a  manor,  to  which  an  advpwson  is  appendant,  be  held  of  the 
king,  and  after  avoidance  the  tenant  dies;  the  king  shall  present  by  his 
prerogative,  and  not  the  executor,  or  administrator  of  the  tenant.  Co. 
L.  388.  a4  I 

So^  if  the  bishop  dies  after  avoidance.     Co.  L.  388.  a. 

(D)  ipropertgof  sooti0i  bote  tieietteD. 

(D  1.)    By  succession. 

The  property  of  goods  and  chattels,  which  go  to  the  executor,  or  ad-* 
ministrator,  immediately  upon  the  death  of  the  testator,  vests  in  them. 
Vide  in  Administration,  (B  10.) 

So,  the  property  of  goods,  which  go  to  the  wife  as  her  paraphernalia. 
Vide  in  Baron  and  Feme,  (F  3.) 

So,  the  property  of  goods^  which  go  to  the  heir. 

(D  2.)    By  grant. 

So,  if  a  man  grant  (g)  all  his  goods,  the  property  vests  {h)  in  the 
grantee,  (t) 

And 


heir.    3  P.  W.  99.  —  2.  The  rents  of  an  estate  descended,  belonged  to  posthumous  son 
only  from  his  birth.    S  Atk.  S03. — 9.  If  a  debt  is  owine  to  A.»  and  in  satisfaction  of  it 
his  debtor  grants  him  an  annuity  on  lands  for  his  own  life,  and  redeemable;  this  an- 
nuity is  part  of  A.'s  personal  estate.    1  Ves.  402. 
(/J  Hangings,  tapestry,  and  iron  backs  to  chimnies,  belong  to  the  executor.    Str. 

1141. 

(g)  1.  A  ^ft  of  money,  due  on  a  mortgage  and  a  bond,  by  the  testator  some  time 
before  bis  death,  to  a  daughter,  not  sustained  upon  the  circumstances;  merely  a 

change 
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And  the  grant  may  be  made  without  deed.     Perk.  Grant,  sect.  57. 

If  he  grant  omnia  bona  et  catatta  sua^  all  his  goods  and  chattels^  real 
and  personal,  pass.     2  Rol.  58. 1. 17. 

So,  if  he  grant  bona  sua,  without  saying  omnia,     2  Rol.  58.  L  17. 

And  by  such  grant  of  all  his  goods  and  chattels,  a  term  for  years, 
which  he  has  in  right  of  his  wife,  passes.     R.  2  Rol.  58. 1. 19. 

So,  goods  which  he  has  as  executor.  R.  2  Rol.  58. 1. 21.  4  Leo.  22. 
R.  1  Leo.  26S. 

So,  an  interesse  termini,  though  he  adds  bona  in  custodid  sua.  R.  2 
Cro.  60.     Or^  omnia  tunc  bona  sua*     R.  S  Leo.  153. 

So,  if  he  grant  omnia  bona  et  catatta  sua^  and  deliver  seisin  of  goods, 
which  his  wife  had  as  executrix,  or  administratrix,  the  goods,  which 
his  wife  had,  pass.     Semb.  2  Rol.  58. 1.  25. 

So,  by  such  grant,  a  term,  which  he  had  by  an  extent  upon  a  statute 
merchant,  passes.     2  Rol.  58. 1.  32. 

So  a  bond,  and  statute,  viz.  the  parchment  and  paper,  pass.  2  Rol. 
58. 1. 10.     Vide  Assimmient,  (C.  1.) 

So,  by  a  grant  of  3l  his  goods  and  chattels^  moveable  and  immove- 
able;, within  such  a  park,  a  lease  for  years,  of  pawnage  in  the  same 
park,  passes.    9  Leo.  19. 

So^  bv  a  grant  of  all  his  goods  and  chattels  being  in  such  an  house, 
a  lease  tor  years  of  the  house,  as  well  as  the  goods  in  it,  passes.  S  Leo. 
19.  (*) 

But,  fay  a  grant  of  all  goods  and  chattels,  trees  growing*  do  not  pass. 
2  Rol.  58. 1.5. 

I^or  charters,  which  concern  the  land.     2  Rol.  58. 1. 12. 

Nor  the  chest  in  which  the  charters  are  preserved.  2  Rol.  58* 
1.15.(0 

By  devise.    Vide  Devise. 


change  of  the  securities  from  one  drawer  of  a  bureau  to  another,  by  the  wife  of  the 
testator  by  his  direction;  the  fact  iind  the  dedared  purpose  provM  only  bv  the  ex- 
amination of  the  daughter  claiming  the  benefit,  and  tne  widow  dischaiging  herself  as 
executrix  by  payments  under  the  ^Sl  9  Ves.  I.  —  2.  A  letter  to  executors,  express- 
ing a  consent  tnat  a  sum  of  500/.  was  proper  to  be  given  to  the  daughter  of  the  de- 
onsed  husband,  held  not  to  amount  to  a  gift  of  so  much  in  the  executor's  hands,  the 
intention  to  give  not  bdng  perfected  and  carried  into  execution,  i  Mad.  1 76.  — 
7.  Quere,  whether  the  interest  in  money,  due  upon  a  mortgage  or  bond,  passes  by  a 
mere  delivery  of  the  security,  as  a  gift  inter  moot.    9  Ves.  1. 

(A)  I.  Where  the  gift  is  by  parol,  a  delivery  is  essential  to  vest  the  property. 
Str.  955.  —  2.  And  if  A.  promise  to  give  B.  20/.  the  promise  is  nudum  pactum  f  out  if 
he  actually  pays  it,  it  is  a  nft,  and  he  cannot  recover  it  back.    8  T.  H.  27. 

(i)  There  may  be  a  quiuified  special  ownership,  as  well  as  an  unconditional  one. 
Thus,  if  a  stable  or  warehouse  be  demised,  under  a  restriction  against  using  it  as  a 
shop,  the  tenant  is  not  by  reason  of  this  restriction  the  less  a  special  proprietor  during 
the  lease.    4  M.  &  S.  295. 

{k)  Gift  of  bank  notes,  with  executors,  for  the  children  of  A.,  is  a  gift  among  them. 
9  B.  C.  C.  499. 

(/}  1.  With  respect  to  a  donatio  causa  mortis;  the  description  of  it  in  the  Digest, 
is  not  correct ;  the  true  definition  of  it  is  in  lege  27,  and  in  Just.  Inst.  tiL  7.  de  £maf 
tioMutf  where  it  appears,  that  it  has  the  nature  of  a  Iqpcy,  is  liable  to  debts,  and  is 
only  a  gift  on  survivorship.  2  Ves.  J.  1 19.  —  2.  The  gift  must  be  in  the  last  llhiess. 
1  Ves.  J.  546.  —  5.  Though  it  need  not  be  in  extremu.  2  B.  C.  C.  612.  5  Mad.  184. 
—  4.  It  cannot  be  by  mere  parol.  2  Ves.  J.  120. —  5.  But  there  must  be  a  delivery. 
Str.  955.  *-  6.  At  least  where  there  is  no  deed  or  writing,  and  quere  even  then. 

9  Vcf. 
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By  pledge. 

When  the  property  of  goods  vests  by  pledge^  &c.    Vide  in  Mort* 
gage,  (A.)  » 

(D  3.)  By  sale. 

So  if  a  man  sell  (m)  his  goods  to  another^  the  property  vests  (n)  in 
the  vendee,  {o)  / 

Though 


9  Ves.  J.  180.  —  7.  Which  deliYery  must  be  an  abtokUe  and  unconditional  delivery  of 
possession  to  the  donee,  or  a  third  person  in  trust  for  him.  3  Marsh.  5J2,  — *  S._  And 
the  possession  must  continue  uninterrupted  to  the  time  of  the  donor's  death.  Ibid.  -— 
9.  Yet  it  has  been  held  than  an  absoluie  gift  to  take  efiect  immediately  cannot  be  con- 
sidered as  donatio  cauta  mortit  8  Ves.  J.  1 1 1 ;  4  B.  C.  C.  iW.  — •  10.  And  that  it  may 
be  for  a  particular  purpose.    4  B.  C.  C.  78. 

(mi)  1.  Sale  of  goods  is  complete,  upon  order  to  wharfinger  to  deliver,  communi- 
catea  to  and  assented  to  by  him.  7  Taunt.  878.  1  Moore,  89.— 8.  Where  the 
terms  of  sale,  as  expressed  in  the  sold  note  sent  to  the  vendee,  and  communicated  to 
the  vendor,  are  that  the  quality  is  to  be  approved  on  such  a  day;  the  contract  is 
binding  on  both  parties,  if  not  disaffirmea  before  that  day  expires.  16  East,  45. — 
9.  A  broker  who  accepts  bills  of  exchange  not  for  the  specified  amount  of  a  cargo, 
but  for  a  gross  sum  generally,  on  the  cargo  b&ng  placed  in  his  hands  for  sale,  is 
pawnee,  not  vendee  thereof,  l  M.  &  S.  484.  —  4.  A.  agrees  to  buy,  and  B.  to  sell 
a  quantity  of  "  St,  Petenburgh  clean  hemp,"  at  a  certain  price,  through  the  medium 
of  a  broker,  who  acts  as  agent  for  both  parties.  The  broker  delivers  a  bought  note 
to  A.,  in  which,  by  mistake,  he  inserts  **  Riga  Rhine  hemp,"  instead  of  **  St.  Peters- 
burg^ dean  hemp,"  and  then  delivers  a  sale  note  to  B.,  stated  correctly  according 
to  the  original  contract.  Held  that  the  variance  between  the  two  notes  was  fatal, 
and  no  contract  arose.    1  Mars.  3SS,    B  Taunt.  786. 

(ft)  1.  When  goods  are  sold,  if  nothiog  remains  to  be  done  on  the  part  of  the  seller, 
as  between  him  and  the  buyer,  before  the  article  is  to  be  delivered,  the  property  has 
passed.  18  East,  614. —  8.  If,  by  the  terms  of  a  contract  of  sale^  further  acts^touch- 
mg  the  thing  sold,  are  to  be  done  by  the  vendor,  to  the  performance  of  which  it  is 
necessary  that  he  have  dominion  over  the  property,  the  property  in  the  thing  sold 
does  not  vest  in  the  vendee  until  the  acts  are  performea:  as  where  the  weinit  of 
the  commodity  is  to  be  ascertained,  or  parcel  of  a  gross  commodity  separated  from 
the  bulk.  Hence,  where  A.  having  about  is  tons  of  flax,  lying  in  mats,  of  unequal 
or  not  ascertained  weight,  at  B.*s  wharf,  sold"  ten  tons  at  lis/,  per  ton,  to  C,  the 
amount  to  be  paid  by  C.'s  acceptance  at  three  months,  from  this  day,"  and  gave  the 
X  vendee  an  order  on  B.  for  ten  tons ;  C.  stopped  payment  before  B.  had  weighed  off 
the  quantity.  Held,  that  A.  might  stop  in  transitu,  and  countermand  the  delivery, 
dncc  the  symbolical  delivery  by  an  order  on  the  wharfinger  was  incomplete,  the  com- 
modity not  being  in  a  deliverable  state.  8  M.  &  S.  3^7. — 3.  Where  a  chattel  is 
made  to  order,  the  property  therein  is  not  vested  in  the  {quasi)  vendee,  until  finished 
and  delivered,  though  he  has  paid  for  it.  1  Jaunt.  318.  —  4.  A.  possessed  of  40 
'  tons  of  oil  in  one  cistern,  sold  10  tons  to  B.  who,  before  it  was  measured  off,  sold 
the  same  to  C,  and  gave  him  a  written  order  upon  A.  to  deliver  it.  C.  took  the 
order  to  A.,  who  wrote  thereon  **  accepted."  The  delivery  is  thereby  complete. 
13  East,  614.  —  5.  Where  the  custom  of  the  trade  on  the  sale  of  oil  was,  for  a 
cooper  employed  by  the  seller  to  search  the  casks,  and  for  a  broker,  on  behalf  both 
of  buyer  and  seller,  to  attend  to  make  a  minute  of  the  foot-dirt  and  water  in  each 
cask  (for  which  an  allowance  is  made),  and  for  the  casks  then  to  be  filled  up  at  the 
seller's  expence,  and  so  delivered ;  —  the  property  does  not  pass  until  these  circum- 
stances have  taken  place.  13  East,  S22,  —  6.  Sugars  contracted  to  be  sold  at  a  price 
per  cwt  cannot  be  recovered  by  the  vendee  in  trover,  until  selected  and  wdghed 
off.  4  Taunt.  644. — 7.  A.  purchases  from  the  defendant  a  quantity  of  oil,  which 
was  not  to  be  drawn  off,  but  by  agreement  was  to  remain  undivided  in  the  defendant's 
cisterns,  and  for  which  A.  was  to  pay  a  weekly  rent  for  warehouse-room.  A«'8  bill 
for  the  oil  being  dishonoured,  and  he  became  banknipt ;  held,  that  tlie  oil,  not 
having  been  severed  from  the  defendant's  stock,  this  did  not  amount  to  such  a  deli- 
very «s  would  entitle  the  assignees  of  A.  to  have  trover  for  it.    i  Marsh.  2.    5  Taunt.. 
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Though  he  suflers  them  to  be  in  possession  of  the  vendor.  Perk. 
Grant,  sect.  92.  {p) 

So  if  he  sell,  in  market  overt^  {q)  goods  in  which  he  has  no  pro- 
perty, without  covin,  the  property  vests  in  the  vendee.  Vide  in  Mar- 
ket, (E.) 

Though  the  owner  be  an  infant,  feme  covert,  beyond  sea,  &c. 
2  Inst.  713. 

But  this  does  not  extend  to  goods  of  the  king.     2  Inst.  7 IS. 

Nor,  to  a  gift  in  a  market ;  for  it  must  be  a  sale  upon  a  valuable 
consideration.     2  Inst.  713. 

Nor^  to  a  sale  by  covin ;  as,  if  the  vendee  knew  the  goods  to  be 
another's.     2  Inst.  7 IS. 

Or,  if  the*  sale  be  in  a  back-room,  warehouse,  &c.     2  Inst*  713- 

Or,  in  an  improper  place;  as,  plate  in  a  scrivener's  shop.  2  Inst. 
713.     R.  5  Co.  83.  b. 

If  the  contract  was  commenced  out  of  the  market.    2  Inst.  7 IS. 

Or,  made  in  the  night  before  the  rising,  or  after  the  setting  of  the 
sun*    2  Inst.  714'. 


176. — 8.  The  criterion  to .  determine  whether  there  has  been  a  deliyery  on  a  sale, 
is  to  consider  wheUier  the  vendor  stills  retains,  in  that  character,  a  right  over  the 
property.  S  H.  B.  316.  —  9.  Where  to  a  transfer  of  proper^  a  delivery  is  essential, 
the  commodity  must  be  in  a  deliverable  state,  or  a  symbolical  delivery  will  be 
inefiectuaL  8  M.  &  S.  397.  —  la  Where  a  part  of  the  goods  solds  by  an  entire 
contract,  has  been  taken  possession  of  by  the  vendee,  that  shall  be  deemed  a  taking 
possession  of  the  whole.  2  H.  B.  504.  1  N.  B.  69. — 11.  The  delivery  of  a  part  of  an 
entire  quantity  of  eoods  contracted  for,  is  not  a  virttikl  delivery  of  tne  whole,  so  as 
to  vest  in  the  vendee  the  entire  property  in  the  whole,  where  some  act  other  than 
payment  of  the  price  is  necessary  to  be  performed  in  order  to  vest  the  property. 
6  JEast,  614.  2  Smith,  670. — 18.  Where  goods  are  sent  to  order  by  a  carrier,  the 
carrier  receives  them  as  the  vendee's  agent.  Cowp.  894.  Bven  though  not  named 
by  him,  and  so  the  property  is  vestal  in  the  vendee,  on  delivery  to  the  carrier. 
3  B.  &  P.  588.  — 13.  A  delivery  to  a  wharfinger,  to  be  shipped  in  due  course  to 
order,  charges  the  vendee.  And  if  the  vendor  writes,  upon  the  wharfinger's  asser- 
tion, that  the  goods  will  go  by  a  particular  vessel ;  on  non-arrival  thereby,  the  vendee 
is  bound  to  apprize  the  vendor,  at  the  risk  of  the  consequences.  8  N.  R.  119. — 
14.  A.  consigns  goods  to  B.  abroad,  and  orders  a  cargo  in  return,  for  which  he  sends 
his  own  ship;  the  return  cargo  is  delivered  to  A.'s  captain,  B.  stating  it  to  be  on  A.'8 
account  as  A.'s  own  goods,  and  to  be  delivered  to  A.  The  return  carvo,  consisting  of 
more  goods  than  tbe  proceeds  of  those  consigned  to  B.,  B.  draws  bills  on  A.  for  the 
difference,  which  he  sends  to  his  agent  with  a  bill  of  lading  drawn  in  blank,  and 
desiring  the  agent,  in  case  of  A.'s  refusal  to  accept  the  biUs,  to  indorse  the  bill  of 
lading  to  C.  A.  refuses  to  accept  the  bills,  and  the  bill  of  lading  is  accordingly  in* 
dorsed  to  C.  The  ship  arrives,  and  C.  demands  the  goods  as  indorsee  of  thelnU  of 
lading;  the  captain,  however,  refuses,  and  delivers  them  to  A.,  whQ  deposits  them 
with  I),  as  hb  warehouse-man.  D.  tiien  receives  notice  from  B.  to  hold  the  goods 
for  B.  as  his  property;  held,  that  though  the  goods  might  have  been  delivered  to  the 
captain,  on  condition  of  A-'s  accepting  the  bills,  yet,  that  as  no  such  condition  was 
imposed  at  the  time  of  delivery,  that  deliveiy  was  complete,  and  vested  the  property 
absolutely  in  A.    1  Mars.  383.     5  Taunt.  759. 

(o)  If  A.  a  merchant  abroad,  sends  goods  to  B.  a  merchant  in  London  for  B.'s  use, 
and  draws  on  him ;  if  B.  receives  the  eoods,  notwithstanding  he  does  not  pay  the  bills 
but  dies  insolvent,  A.  has  no  lien  on  the  goods.    3  P.  Wms.  185. 

{p\  Where  nothing  remains  to  be  performed  by  the  vendor,  the  circumstance  of  the 
goocu  remaining  in  his  possession  by  election  of  the  vendee,  will  not  prevent  the  pro- 
perty vesting.    11  East,  810. 

(<7)  Sale  of  goods  in  a  shop,  though  not  in  London,  where  there  is  not  suspicion 
of  nraud  in  the  buyer,  shall  change  the  property.    B.  R.  H.  349. 

If 
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If  the  vendee  knew  the  vendor  to  be  an  infant^  feme  covert,  &c. 
who  have  no  authority  to  sell.     2  Inst.  713.  (r) 

So  it  does  not  ext^id  to  a  sale  to  a  man  of  his  own  goods.  2  Inst. 
713.  Doct.  &  Stud.  40.  b. 

So  if  A.  sell  his  goods^  which  are  afterwards  taken  in  execution, 
and  apld  by  the  sheriff  and  afterwards  A.  redeems  them ;  he  has  a 
new  property,  which  goes  to  his  executor^  and  not  to  the  vendee. 
R.  4  Mod.  52.  (s) 


(r^  A.  bavB  plate  of  B.,  the  defendant,  and  gives  him  a  draft;  for  which  A.  gives  a 
receipt  as  tor  cash ;  A  pawns  the  plate  to  C.  the  |)Iaintiff,  who  was  a  pawnbroker, 
shewing  him  the  receipt  as  evidence  of  his  title,  on  which  C.  took  the  goods  in  pawD. 
The  draft  turned  out  afterwards  to  be  a  bad  one ;  for  A.  had  no  money  with  the 
banker.  A.  was  tried  on  the  statute  for  procuring  under  false  pretences,  on  an  indict- 
ment preferred  bv  the  defendant  B.,  and  was  convicted,  C.  the  plaintiff  producing  the 
goods.  B.,  the  defendant,  upon  this,  took  and  detained  them ;  A.  brought  his  action 
of  trover  thereupon,  and  held,  thai  be  should  recover ;  for  that  the  property  was  not 
changed  as  against  the  right  owner,  either  at  common  law,  or  by  the  statute  of  James' 
ren>ecting  pawnbrokers.    Lofft.  187. 

(s)  1.  IvUh  retpect  to  stopftage  in  tratuUu, — ^The  doctrine  of  stoppage  in  transUu 
is  founded  upon  equitable  principles  only.     8  T.  R.  75.    5  T.  R.  683.     1  H.  B.  357. 
9  H.B.  211.  —  2.  Questions  touching  the  right  of  stoppage  in  trantUu  can  only  arise 
between  vendor  and  vendee,  not  between  principal  and  factor';   it  being  a  right  to 
revest  property,  whicl^  in  the  case  of  a  consignment  to  a  factor  u  never  divested  out 
of  the  principal;  the  only  righteiven  to  the  factor  is  a  lien  upon  the  property  after 
he  has  obtained  possession.    8T,K,  783.  — 3.  A  purchaser  upon  his  own  credit,  by 
order  of  another  person  to  whom  he  consigns,  is  a  vendor  entitled  to  stop  tn  tramilu, 
S  East,  93.—  4.  As  between  the  vendor  and  vendee  of  goods,  the  former  has  a  right 
to  stop  the  goods  in  trantUu^  if  the  latter  become  insolvent  before  they  are  delivered. 
ST.R.63.    S.  C.  5  T.  R.  683.    IH.  B.  357.   2H.B.311.    5  T.  R.  218.     5T.R.367, 
—5.  Where  notes  given  in  pavment  of  goods  turn  out  bad,  the  goods  may  be  stopped^m 
trantilu.    7  T.R.64. — 6.  The  right  of  stoppage  in  transUuu  not  affected  by  the 
carrier's  right,  a  lien  for  his  eeneral  balanoe^afainst  the  consignee.    3  B.  &  P.  42. — 7. 
The  vendor  sent  goods  to  ue  vendee,  and  a  letter  of  advice  inclosing  the  invoioe  wa< 
sent  to  and  received  by  the  vendee,  and  the  goods  were  received  by  a  wharfinger  on 
his  account,  who  debited  the  vendee  for* the  chaiges,  &c.  The  vendee  suspecting  him- 
self to  be  intoivent,  and  having  committed  an  act  of  bankruptcy,  refused  to  receive  the 
goods  from  the  wharfinger,  and  left  them  in  his  hands  for  the  use  of  the  vendor;  the 
vendor  demanded  the  goods  from  the  wharfinger  before  a  commission  issued,  and  the 
wharfinger  promised  not  to  deliver  them  out  of  his  custody  until  he  was  certain  of  a 
safe  delivery.    The  stoppage  is  complete.    2  B.  &  P.  457.  —  8.  A  having  a  quantity 
of  hemp  in  the  hands  of  B.,  sells  part  of  it  to  C,  at  a  certain  price,  payable  by  C.'s 
acceptance  at  a  stated  time,  fourteen  days  allowed  for  delivery,  and  gives  C.  an  order 
upon  B.,  to  weigh  and  deliver  the  hemp  so  sold  to  C,  or  bearer.    Before  the  fourteen 
days  had  expired,  A  gives  B.  notice  not  to  deliver  the  hemp  to  C.    The  hemp  not 
having  been  weighed  ofi^  and  no' hill  of  exchange  having  been  given  in  payment  for  it. 
Held,  that  the  sale  of  it  to  C.  was  incomplete,  and  that  B.  was  liable  for  it  in  trover  by 
A     1  Mars.  252.  5  Taunt.  617.  —  9.  A.  delivers  goods  to  a  carrier  to  l)e  conveyed  to 
B.    While  they  are  in  transiiu,  A.  gives  notice  not  to  deliver  them ;  but  by  the  mis- 
take of  the  carrier,  they  are  delivered  to  B.,  who  disposes  of  part  of  them,  and  soon 
afterwards  becomes  bankrupt.    Held,  that  the  delivery  to  B.  was  incomplete,  and 
therefore  that  A.  was  entitle  to  recover  in  an  action  of  trover  against  the  assignees. 
2  Mars.  457.  7  Taunt.  169.  —  10.  Where  the  vendee  has  no  warehouse,  or  no  other 
place  of  delivery  than  the  warehouse  of  the  packer,  &c.  and  there  is  no  place  of 
ulterior  delivery  in  view,  the  transitus  will  be  considered  as  at  an  end,  when  the  goods 
have  arrived  at  such  warehouse.  3  B.  &  P.  1 1 9.    3  B.  &  P.  320.    Id.  469.  —  11.  A  of 
London,  being  in  danger  of  insolvency,  goes  to  Glasgow,  and  obtains  goods  from  B., 
for  which  he  pays  by  a  bill  on  a  house  in  London,  which  he  knows  to  be  insolvent. 
The  goods  are  shipped  at  Leith,  (the  invoice  and  receipt  from  the  ship-owner  being 
made  out  to  A.),  and  are  delivered  to  C.  at  a  wharfinger's  in  London,  who  afterwards 
receives  notice  to  hold  them  for  B.    A.  becomes  bankrupt.    In  an  action  of  trover  by 
A.  against  C,  for  the  benefit  of  the  assignees;  held,  1st,  that  the  receipt  being  made 
out  to  A.,  operated  as  a  delivery  to  him ;  and  therefore  timt  B.'s  right  of  stoppage  in 
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tramku  was  gone ; — ^Sd,  That  there  was  not  such  condunve  evidence  of  fraud  on 
the  part  of  A.  as  to  avoid  the  contract.    2  Mars.  366.  7  Taunt  59.  —  IS.  Goods  sent 
by  toe  vendor  to  the  vendee's  agent  at  X.;  under  an  order  from  the  vendee  to  be  so 
sent, ''  to  be  shipped  for  Y.  as  usual,"  (alluding  to  former  transactions)  wrhere  the 
vendee's  correspondent  resided,  cannot  be  stopp^  after  deliverv  to  the  agent  at  X. 
5  East,  175. — 15.  A  delivery  on  board  a  chartered,  any  more  tnan  a  general  ship, 
does  not  divest  the  right  to  stop  in  transitu.    5  East,  381.  1  East,  515, —  14.  fiv  the 
vendor^s  assent  to  a  sale  by  the  vendee,  and  marking  the  goods  by  the  new  purchaser 
with  hb  own  initials,  the  transit  is  at  an  end.     ii  East,  308. —  15.  The  right  of  stop- 
page t»  transUu  does  not  proceed  on  the  ground  of  rescinding  the  contract ;    but  it  is 
an  ecjuitable  lien  adopted  py  the  law  for  the  purposes  of  substantial  justice.    Hence, 
the  circumstance  of  me  vendee  having  paid  in  part  for  the  goods,  will  not  defeat  the 
vendor's  right  of  stopping  them  in  irantitu ;  the  vendor  has  a  right  to  retake  them,  un- 
less their  full  price  has  been  paid;   and  the  only  operation  of  a  partial  pa^rment  is  to 
cGminish  the  hen  pro  tanto,    3  East,  93.  — 16.  When  the  master  of  a  ship  receives 
goods  on  board,  and  gives  a  receipt  for  them,  he  is  not  bound  to  deliver  the  bill  of 
lading,  except  to  the  parson  who  can  produce  the  receipt  in  exchange  for  it. 
Therefore,  where  A.  sells  goods  to  B.,  to  be  delivered  *<free  on  board,"  and  loads 
them  on  board  C.'s  vessel,  taking  a  receipt,  which  purports  that  the  coods  were 
received  ^  for  and  on  account  of  A.,"  or  even  without  these  words;  B.  sells  the  goods 
to  D.,  who,  without  the  consent  of  A.,  obtains  a  bill  of  lading  from  C.;  B.  becomes 
bankrupt    Held,  that  A.  being  in  possession  of  the  receipt,  is  entitled  to  stop  the 
goods  tJB  trantitu,    S  Mars.  127.  6  Taunt.  433.  Lofft.  325. —  17.  The  assignment  by 
the  consienee  of  e  bill  of  lading,  bon&fide  and  for  valuable  consideration,  whether  by  a 
full  or  blank  indorsement  and  delivery,  transfers  the  property  in  its  contents  to  the 
assignee ;   so  that  the  consignor  cannot,  on  the  insolvency  of  the  consignee,  stop  tn 
trangUu,    2  T.  R.  63.  S.  C.  5  T.  R.  683.   1  H.  B.  357.   2  H.  B.  21 1.  — 18.  If  a  bill  of 
lading  is  transferred  by  the  consignee  for  a  consideration  short  of  the  price  of  its  con- 
tents, but  without  notice  that  the  contents  have  not  been  paid  for,  and  the  indorsee 
afterwards,  with  notice  of  that  fact,  agjrees  that  himself  and  the  consignee  shall  be 
partners  in  the  contents,  his  .original  richt  is  thereby  compromised,  and  he  must  stand 
upon  his  new  one  only;  and  since  that  is  no  better  than  the  consignee's,  the  consignor, 
on  insolvency  of  Uie  latter,  may  stop  tn  trantitu.    2T.  R.  674. —  19.  Bankruptcy  in 
the  vendee,  any  more  than  insolvency,  is  not  in  itself  a  countermand  of  delivery.    If, 
therefore,  the  goods  reach  the  possession  of  the  assignee  under  the  commission  (in 
whom  by  the  assignment  the  property  is  vested)  before  they  are  stopped,  the  right  of 
stoppage  in  the  vendor  is  at  an  end ;  as  if  he  puts  his  mark  upon  them,  since  then  the 
earner  becomes  his  agent  in  charge.    3  T.  R.  464.  —  20.  Where,  on  a  sale  of  goods, 
they  are  delivered  by  agreement  between  the  vendor  and  purchaser  to  a  third  person, 
for  work  to  be  done  to  them,  who  is  to  return  them  to  the  vendor,  by  whom  he  is  to 
be  paid ;  the  goods,  whilst  in  his  hands,  are  tn  transitu^  and  therefore,  all  other  essen- 
tials concurring,  may  be  stopped  by  the  vendor.     7  T.  R.  64.  —  21.  In  regard  to  the 
resciuion  of  the  contract. — Where  by  the  terms  of  a  contract  of  sale,  the  vendee  may 
/rescind  it,  without  any  acceptance  or  other  act  on  the  vendor's  part,  by  returning  the 
thing  sold,  the  contract  is  rescinded,  though  the  vendor  refuse  to  receive  it.     1  T.  R. 
133.  —  22.  The  concurrence  of  both  vendor  and  vendee  is  necessary  to  rescind  a  con- 
tract of  sale;  so  that  if  an  offer  to  rescind  is  made  by  one  and  rejected  by  the  other, 
the  latter  cannot  afterwards,  and  after  the  rights  of  third  persons  have  intervened,  by 
assenting  rescind  it ;    as  where  the  former  becomes  bankrupt  in  the  interim.    5  T.  R. 
402.  —  23.  Where  there  is  an  agreement  to  take  a  horse  back,  if  on  trial  he  shall  be 
found  faulty,  though  it  is  accompanied  with  an  express  warranty,  yet  it  is  incumbent 
on  the  purchaser,  if  he  discovers  any  fault,  to  use  due  diligence  in  returning  the 
horse,  for  a  trial  means  a  reasonable  trial.    2  H.B.  573.  —  24.  Where  a  horse  is  sold 
with  a  month's  trial,  the  vendee  may  rescind  the  contract  at  the  end  of  the  month, 
though  in  the  interim  he  was  desired  by  the  vendor  to  return  him,  on  his  saying  that 
he  disliked  the  price.     1  N.  R.  257.  —  25.  If  the  vendor  of  goods  accepts  an  offer 
previously  made  by  the  purchaser  to  return  them,  the  contract  is  thereby  rescinded, 
and  the  property  revested  from  the  time  of  the  offer,  so  as  to  avoid  an  attachment  in 
the  interim  by  the  creditors  of  the  purchaser.     5  T.  R.  21 1.  —  26.  If  a  contract  of 
sale  is  concluded,  and  the  purchaser,  on  the  commodity  being  tendered,  refuses  to 
receive  it,  whereupon  the  seller  requests  him  to  sell  it  for  him,  which  he  agrees  to  do, 
this  amounts  to  a  waiver  of  the  original  contract.    3  M .  &  8. 378.  —  27.  Where  one 
party  derives  benefit  from  a  thing,  the  title  to  which  eventually  proves  defective,  he 
cannot  recover  the  consideration  psdd  to  the  other,  if  ignorant  of  his  want  of  title. 
1  N.  R.  260.  •—  28.  As  against  the  vendee  the  contract  of  sale  is  annulled,  by  a 
material  alteration  in  the  sale  note,  made  by  the  broker  at  his  instance,  after 

delivery. 
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(£)  (BElben  tbe  property  liet  not  tte^teo. 

But,  if  a  man  take  the  goods  of  another  by  wrong,  that  does  not 
alter  the  property.  (/) 

As,  if  thieves  steal  goods,  the  property  is  not  vested  in  them. 

So  if  pirates  take  goods.  Grot  de  j.  b.  et  p.  1.  S.  c.  9.  s.  16.  R. 
1  Bol.  285. 

And  though  the  king  grant  bona  piratarum  to  the  admiral,  and 
goods  taken  piratice  are  brought  to  England,  the  owner  may  take 
tnern;  for  the  grant  extends  only  to  the  proper  goods  of  the  pirates. 
R.  1  Rol.  285.  3  Bui.  2?^.  148.    Vide  Admiralty,  (D  — £  S.) 

So  if  a  pirate  sell  goods,  taken  piratice^  to  A.,  the  owner  may  tak^ 
them.    3  Bd.  29. 


deUvery.  l  &  East,  99.  —  i9.  If  A.  transfers  goods  to  B.  for  a  particular  purpose,  which 
it  afterwards  becomes  unnecessary  or  impossible  to  fulfil,  the  property  is  revested  in 
A.  5  T.  R.  91 5.  2  H.  B.  501. — 30.  Wuh  retpect  to  payment, — ^If  goods  are  sold,  to 
be  paid  for  in  ready  money,  the  vendor  should  not  deliver  them  without  payment.  If 
he  does,  he  consents  to  waive  the  mode  of  payment  stipulated  for,  and  lets  in  any 
other  which  by  law  is  accounted  such ;  for  instance,  a  set-off.  S  M.  &  S.  510.  —  Sl. 
If  goods  sold  are  to  be  paid  for  by  a  good  bill,  and  die  bill  given  proves  bad,  the  ven- 
dor may  sue  the  vendee  for  the  price.  6  T.  R.  14S.  and  see  Bill  of  exchange.  -^  39. 
Am  to  who  shall  be  compered  the  vendor,-^Goo6A  belonging  partly  to  A  and  partly  to 
B.|  are  put  to  auction  at  A's  house,  having  been  entered  at  the  excise  in  A.'s  name, 
and  the  catalogue  stating  them  to  be  all  the  property  of  A.  C.  being  the  holder  of  an 
acceptance  of  A.,  purchases  several  of  the  articles^  without  being  informed  that  part 
^of  them  only  were  the  property  of  A.,  and  settles  with  A  for  the  amount  Held,  that 
the  payment  to  A  was  good,  and  that  the  auctioneer  having  suffered  C.  to  take  away 
the  goods  without  giving  him  notice  not  to  pay  to  A.,  was  precluded  from  recovering 
from  C.  the  value  either  of  the  goods  which  had  been  the  property  of  A.,  or  of  those 
which  had  been  the  property  of  B.  2  Mars.  497.  7  Taunt.  937.  So.  though  there 
bad  been  no  actual  settlement,  the  purchaser  would  have  been  entitled  to  have  set  off 
a  debt  due  to  him  from  A  2  Mars.  501.  7  Taunt.  243.  —  33.  With  reference  to  the 
vendee, — ^The  person  who  had  the  benefit  of  goods  sold  to  a  third  person,  held  liable, 
under  circumstances,  to  the  vendor  for  the  price.  4  Taunt.  576. — 34.  The  vendor  of 
goods  sold  and  delivered  to  A.  and  transferred  to  B.,  by  consent  may  sue  B.  for  the 

Srice.  5  Taunt.  450.-«-35.  There  is  an  agreement  between  A.&  B.,  traders,  A  on 
is  separate  account  in  England,  A.  and  B.  on  their  joint  account  in  Ireland,  that 
goods  ordered  by  A  to  be  purchased  by  B.  for  the  house  of  A.  &  B.  shall  be  chaiged 
at  prime  cost.  Held,  that  B.  as  well  as  A.  was  liable  to  the  seller  for  goods  so  pur- 
chased, and  that  the  debt  arose  in  England.  1  Taunt.  270. — 35.  In  regard t^f  actions  " 
between  vendor  and  vendee. — Quaere,  whether  the  onus  of  proving  the  dishonour  of 
a  bill  given  in  payment  is  thrown  on  the  buyer  or  seller  in  an  action  for  |oods  sold  ? 
7  Taunt  31 9.  1  Moore,61.  — S6,  Demand  of  delivery  of  goods  sold,  as  suffaent  proof  of 
an  averment  that  plaintiff  was  read^  and  willing  to  perform  his  part  of  the  contract,  al- 
though that  demand  was  made  by  hb  servant,  when  he  himself  was  not  present  to  have 
done  so,  if  required,  on  the  spot  3  Price,  86.  —  37.  Js  to  the  vendtn^t  duty  to  insure, 
pursuant  to  a  carriei's  notice. — Where  goods  are  sent  to  order  by  a  carrier,  and  lost, 
the  vendee  cannot  be  charged,  where  the  vendor  neglected  to  insure  pursuant  to  the 
carrier's  notice,  which  was  notorious.  14  East,  475.  —  38.  As  to  whether  a  sale  shall 
be  invalidated  by  the  want  of  a  revenue  licence  in  the  vendor. — Where  no  fraud  upon  the 
revenue  is  intended,  but  there  is  a  neglect  only  by  the  vendor  to  take  out  a  licence  or 
enter  himself  as  a  dealer,  the  contract  of  sale  is  valid.     1 1  East,  180. 

(<)  1.  Where  the  lawful  property  may  be  identified  and  traced  out,  the  owner  shall 
come  and  recover,  when  the  thing  has  been  unlawfully  converted  and  changed;  for 
though  the  flOMffMiofi  has  been  changed,  xhepropertynt&not;  nor  will  seizure  into 
the  hands  of  the  crown  in  such  case  be  a  bar.  Lofll.  759.  —  2.  Trover  lies  where  a 
felon  has  stolen  goods  and  changed  them  into  notes,  if  the  notes  clearly  appear  to 
be  the  product  of  the  specific  goods.    Lofi^  89. 

12  So 


What  (flings  ar6  nilttim  in  bonis.  $80 

So,  though  the  wrong-doer  sell  the  goods  to  th6  owner  himielf. 
Doct  &  Stud.  90. 

Or  die  in  possession ;  for  a  descent  does  not  toll  a  right  to  goods* 
Co.  L.  249.  a. 

CF)  (EOfjat  tftfngsf  are  nullius  in  bonis. 

Fer(B  naturce. 

Iq  things  which  arc  /era  naturcTf  notie  can  have  an '  absolute^ 
property: 

As,  in  deer,  conies.     R.  7  Co.  i?.  b. 

Nor^  in  hawks,  doves,  herons,  pheasants,  partridges,  or  other  fo^Vls^ 
whiclf^re  at  large,  and  not  reclaimed.     10  H.  7*  6.  SO. 

Kdr,  in  fish  {u)  at  large  in  the  water. 

Nor,  in  swans  not  marked,  and  at  large.     7  Co.  16. 

But  all  swans  are  royal  fowls,  and  may  bel  seized  to  the  use  of  tl)6 
king.     7  Co.  16.  a. 

Yet,  a  man  may  have  a  c[ualified  or  possessory  property  in  them  i 
as  if  deer,  &c.  are  tame.     7  Co.  17.  b. 

If  hawks,  &c.  are  reclaimed. 

So  if  pheasants,  partridges,  or  other  fowls  are  tamcf. 

If  a  swan'  be  tam^,  viz.  kept  in  his  private  moat^  or  pond,  though 
it  be  not  marked.     7  Co.  16.  b. 

Or  if  it  be  kept  in  waters  within  his  manor.     7  Co.  16.  b. 

So  if  it  be  lawfully  marked,  though  it  be  at  large.     7  Co.  17.  A», 

So  a  man  may  prescribe  for  a  gamcl  of  wild  swansj  not  marked,  ill 
such  a  creek.     K.  7  Co^  18.  a. 

So  doves  in  a  dovecote. 

Young  herons,  &c.  in  their  ne^ts.     7  Co.  17.  b/ 
.    Fish  in  a  trunk,  &c. 

And  of  such  thbgs  tame,  or  inclosed,  felony  may  be  committed. 
7  Co.  18.  a. 

Or  trespass  lies,  quare  ddmdSj  accipitreSf  Sfc,  sues  cepit,  if  hd 
shews  them  to  be  reclaimed.  7  Co.  17.  b.  Vide  in  Pleader,  (3  M  9.) 
.  But,  if  deer,  fowls,  &c.  tame,  or  reclaimed,  attain  their  natural 
liberty  (x),  and  have  no  inclination  to  return,  the  property  shall  be  lost , 
7  Co.  17.  b. 

So  if  the  possession  be  ratione  privilegii  only,  he  has  ta6  prope1^ty 
in  them ;  as,  if  deer  are  in  a  park,  conies  in  a  warren,  &c.    7  Co.  174  b» 

And,  if  they  so  out  of  the  forest,  park,  &c.  the  forester  cannot- 
enter  another's  sod  to  retake  them.     Kel.  30.     Manw.  106. 

So  a  man  may  have  a  property  in  a  dog.  7  Co.  18.  a.  R.  \2 
H.  8.  4.  5. 

And  there  are!  four  dogs,  df  which  the  law  takes  notice,  viz.  a  mad- 
tifi^  an  hound,  (which  comprehends  greyhound,  bloodhound,  &c.)  a 
spaniel,  and  a  tumbler.     7  Co.  18.  a.     D.  Cro.  EI.  125. 

And  trover,  or  trespass  lies  for  them.  R.  1  llol.  5.  1.  SO.  Ow.  $4* 
tlob.  283.     Cont.  8  Leo.  219.     Adm.  2  Cro.  44.  463. 


t^-^^»m^.^ 


m   ..>■■■<  .J..     .  -i. 


(if)  Unless  where  an  exclusive  right  is  vested  in  ii  particular  person v  fish  upon  the 
•ihore,  between  high  and  low  water-mark,  belong  to  the  "fint  fortunate  finder. 
i  B.  &  p.  472. 

(^)  If  A  start  a  hare  in  the  grounds  of  B.,  hunt  it  into  those  of  C,  and  there  tak* 
it.  the  property  therein  b  in  A    M  Bast.  249. 
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Afid  a  dcfeodatit  mBj  joatify  in  ouak  in  the  dateoe  tf  Ut  dMr. 
D-  Cro.  El.  125.    Ow.  M,    Vide  in  Header,  (S  M  15-) 

And  deiitety  of  a  dog  will  b^  a  good  ooottdoration  Ibr  an  trHmpHf 
R.  Cro.  El.  125.    Ow,  93. 

So  a  man  may  hare  a  proper^  in  monkc|y8|  panot%  &e.  for  th^  am 
merchandiaie,  and  taluabie. 

(G)  CmlilemetitjBt' 

(G  1.)  What  are, 

Emblements  iqxm  the  land  at  the  death  of  the  tenAnt^  ftreehfttldff 
tad  go  to  the  executor  or  adminiitrator.    Vide  ante,  (A  2.) 

And  therefore,  if  a  man  sow  his  land,  and  die;  the  com  growing  goei 
to  his  executor^  or  administrator.    Co.  L.  55.  b. 

So,  if  he  set  roots^    Co.  L.  5S.  b. 

If  he  plant  hops  from  old  roots;  for  he  annually  manures  the  landy 
fcc    R.  Cro.  Car.  5 15. 

If  he  sow  hemp,  £ax,  or  other  thing  of  an  annual  profit*  Co.  Lk55.b. 
1  RoL  728.1. 1. 

But  things,  which  gite  no  annual  profit,  are  not  Comprehended  un- 
der emblements:  as,  if  he  sow  the  land  with  acorns.  €6*  L.  55.  h^- 
1  RoL  728. 1. 5. 

Or  plant  oak,  elm,  ash^  or  other  trees*    Co.  L.  55.  b. 

So  things^  which  proceed  annuaUy  of  themselTesi  without  the  laltoar 
•f  men,  are  not  emblements;  as,  grass. 

Though  improved  by  the  labour  or  industry  of  the  lessee.  1  Rd. 
728.  L  10. 

(G9.)  Who  shftU  hav«  thenk 

If  tenant  in  fie6,  or  in  tail|  die  after  sowing  of  the  Com,  and  belbre 
sererance,  his  executor,  or  administrator,  generally,  ^all  hate  die  enw 
Uements.     10  Ed.  4.  1.  b.    21  H.  6.  30.  a.    87  H.  6.  85.  b.  (y\ 

So,  by  the  St  Hert  20  H.  S.  2.    Tenant  m  I)ower. 

So  every  one,  who  has  an  uncertain  estate  or  interest,  if  his  estate  de» 
termines  by  the  act  of  God  before  severance  of  the  com,  shall  hate  th^ 
emblements,  dr  they  go  to  his  ezecutori  or  administrator :  as,  if  teaaM 
for  liSd  sow  the  land,  and  die  before  severance.  Co.  L.  55*  b. 

Oi^  tenant  pur  atUer  vie  and  cesttgf  gue  vie  dies.    Co.  L.  55.  b. 

^iw.iii— — ■    >       iM       ■  ■ ni^^iM.  I    I  ■  ■  iiwi  III        I    I  ■  I  I         i     I     >  I  ■   ■  I         in. 

(y)  l.Bat  if  teaaUt  in  fee  devises  lus  estate,  the  devisee  shall  have  the  clop  wfae* 
Iber  the  devise  was  hefore  the  sowing.  Winch.  59.  Vide  Co.Iitt»  4M.  a«  S  IiM» 
545.-^9.  Ch"  after.  Winch.  51.  — 9.  If  he  devises  it  to  cue  fbr  Mfe,  wilh  reniaiadcr 
ever,  and  the  devisee  for  life  also  dies  before  die  seteranoe,  the  remainderman  shall 
bate  it.  Winch.  51.  Cro.  fills.  61.  •—  4.  If  a  nan  conveys  an  estate  which  he  bii 
sewn  feo^A*  for  fife^  aiid  A.  dies  before  the  crop  is  severed,  the  person  llfho  solved  it  riiall 
nave  it.  Hob.  159.  in  Inaig.  —  5.  Though  the  devisee  is  oriifBd/Mie  to  bavi  the  crof^ 
be  shal)  not.  if  there  vtt  irords  to  show  an  intent  tnst  the  eaecutor  sbsU  have 
them,  a  East.  945.  —  64  A  dense  to  the  ezMutor  ef  all  the  stock  upon  bis  feffH 
will  entitle  the  executor  to  the  crops.  S  Bast.  559.  —  7.  Where  testator  devised  bis 
lands  in  fe^  and  gave  to  his  executors  all  his  monies.  Blc*  household  geods^  stock  egoii 
bis  ferai,  with  the  implements  of  husbandry,  and  aU  other.his  personal  estate,  of  innt 
aaiore  or  kind  soever;  the  devisee  sold  the  crops  which  were  standing  when  die  testa- 
tor died,  and  the  executors  brought  monev  had  and  received.  Le  Blanc.  J.  tfaoQ|^ 
saibtt  trial,  that  the  deviwe  was  entitled,  but  reserved  the  point;  and  the  cooit  001^ 
Mered  the  point  settled  I7  Cos  T.  Godsalve,  and  save  judgment  for  plainttt  8Bmt. 

Or. 
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dr,  tenalDl  ft>r  Tears,  if  Ii^  so  long  five;  ar  ^t  tossed  c/f  tenant  for 
tSfe.     Gew  L.  55.  b.     1  Kol.  7127. 1.  1 1^  15. 

Or,  if  a  lessee  at  will  die.     Co.  L.  55.  b.* 

So  if  a  termnt  hy  sfatnte-merebanl^  ha  sowj  ancf  be  satisfied  by  tW 
easiial  profit  before  severance.     Co.  L.  55.  b. 

So,  if  a  joint  tenant  agree,  that  his  companion  stiaH  occnpy^  and  ^ow 
alt  the  lam),  who  sotrs^  and  dies  before  severance,  his  executor  shall 
have  them.     R.  Ow.  lOf . 

9oit  tf  his  atCate  determines  by  the  acft  of  another :  as,  if  lessee  at  will 
mm  file  hmd,  and  befere  severance  the  lessor  deteiteines  his  wilb 
Lit.  sect.  68. 

8o^  if  a  man  seised  in  right  cf  his  wift  sow,  and  die  before  sererancey 
his  exeevCor  shall  hate  the  emblements*    Cq,  L.  S5*  b. 

So,  if  the  Wife  die  befbre  severaneej  the  husband  shaR  h^te  thenf. 
Co.  Ij.  55.  b. 

So,  if  a  man  die,  his  wife  privemmf  ensetnty  and  the  datiffhter  enter 
and  sow,  and  then  a  son  is  bom;  the  daughter  shdil  have  Aem.  Cgj 
L.  55.  b.     1  RoK  727.  K  20. 

The  St.  of  Mert.  M  H.  9*  9.  which  nves  the  emblements  to  tenant 
in  dower,  was  only  m  affirmance  of  the  common  law*  2  Inst.*  81.- 
T.  4.  H.  Pita.  Devise,  Se. 

But  by  some,  it  was  by  the  equity  of  the  st.  of  Mert.  that  tenant  in 
fee,  in  tail,  by  the  curtesy,  for  life,  at  will,  or  the  like  uncertain  in- 
terest, shall  be  allowed  emblements.  Per  Prisot,  37  H.  6. 7*  a.  Pen' 
Fortfscae  &  Danbr,  87  H.  6.  S5.  b  F^r  YeU  but  two  J.  cont.  SI  H.  6^ 
BO.  a.  ioil.4.  I.  D.  * 

Bat  where  a  man  bas  a  certain  interest,  and  knows  tbe  determination 
of  bis  interest^  he  shall  not  have  the  embUmeuts  at  the  eod  of  bis  term : 
as,  if  lessee-  for  yeara  sow  his  landi  and  before  the  com  severed,  lus 
term  ends ;  the  lessor^  or  he  in  reversion,  shall  have  the  com.  Liti 
sect.  68. 

So,  if  husband  and  wife  are  jomt-tenantt  for  Kfe,  and  the  husband 
sows,  and  dies  before  severance,  the  wife  surviving  shall  have  it^  and 
not  the  executor  of  the  husband.  Co.  li.  55.  b*  Semb.  8.  Ass.  81, 
Per  five  J.  4  cont.  Dy*  916.  a.  and  there,  by  an  awards  the  wife  bad 
three  parts*  and  the  executor  the  fourth  for  bis  seed.  Per  Wray,  said 
to  be  adjudged,  but  Poph.  dub.  Cro.  El.  61.  Dub.  Noy^  IM. 
J>y.  316.  in  marg.  Vide  1  RoL  737*  1.  SO.  Dub.  and  the  wife  had  one 
moiety,   and  the  executor  the  other  luoiaty*    2  Yer.  322* 

So,  where  one  joint-tenant  sows,  and  dies,  the  survivcyr  shitQ  have  il. 
Per  Poph.  Ow.  102.     Ace.  2  Ver.  823. 

So,  it  a  man  devise  land  to  A.  he  shall  have  the  emblements.  ^. 
per  three  J.  Win«  51  • 

So,  if  a  devise  be  to  A.  for  life,  remaindar  to  B.,  and  beibre  seva* 
nmoe  A.  dies ;  B.  shall  h^ive  them.  JPer  two  J.  Qench  cont.  Cro. 
£1.  61.    Saul  to  be  adjudged^  Win.  51.    Oodb.  159. 

So,  if  a  devise  be  to  A«  for  lifo^  w\m>  dies  before  severaneei  he  in 
the  iWTtfraion  shall  bore  tbem.     Per  two  J.  Cleneh  cent.    Cm.  £1.  61 . 

8o|  thoog^  the  devise  was  mad^  before  sowings  and  the  deviior  after^ 
Wards  sow,  and  die  before  severance,  the  devisee  shall  have  themy  and 
xiot  the  eMGuler.    gaid  to  be  ai(|adged^  Win.  52. 

So^  if  a  man  determines  his  estate  by  his  own  act^  he  shall  not  have 
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the  emblements;  for  tbqr  go  with  the  land  i  as,  if  lessee  at  will  sow, 
tod  afterwards  determine  his  will  before  severance.     Co.  L.  66*  b. 

5  Co.  116.     Cro.  ELMl- 
If  a  lessee  durante  viduitate  sow,  and  afterwards  take  husband*     Co. 

L.  65.  b.     R.  5.  Co.  1 16.     Cro.  El.  460. 

If  a  lessee  surrender.     1  Rol.  726. 1.  40. 

So,  if  the  estate  determines  by  forfeiture,  condition  broken,  &c.  for 
it  Is  the  act  of  the  lessee.     Co.  Lt.  65.  b.     1  Rol.  786. 1.  33. 36. 

As^  if  the  lord  enter  upon  a  copyholder  for  not  doinst  of  services ; 
lie  shall  have  the  emblements  tempore  seinnm.  Bra  unblements  4« 
4  Co.  21.  b. 

So,  if  a  man  enter  by  dtle  paramount,  he  shall  have  the  emblements : 
as,  if  a  disseisor  sow,  and  the  disseisee  enter  before  severance.  C04 
L.  65.  h.     R.  Mo.  24.     Bro.  Emblements  10. 12.  17. 20. 

Soj  if  the  disseisee  enter  after  the  com  severed  by  the  dissdsor.  R* 
Dy.  31.  b.     DaL  SO.     Co.  L.  66.  b.     R.  Mo.  24. 

So,  if  A.  acknowledge  a  statute,  or  recognizance,  and  afterwards  sow 
the  land,  and  the  conuzee  extend  theland.     R.  2  Leo.  54. 

But,  if  the  lessee  of  tenant  for  life  be  disseised,  and  the  lessee  of 
flie  disseisor  sow,  and  then  the  tenant  for  life  dies,  and  he  in  the  re^ 
inainder  enters ;  he  shall  not  have  the  com,  but  the  lessee  of  the  taunt 
for  life.     R.  5  Co.  85.  a,     Cro;  £1. 463.  (2) 

(H)  Cceeir« 

All  trees  annexed  to  the  land  are  parcel  of  the  inheritance,  and  pass 
IritKit. 

And  therefore,  if  a  man  convev  land  fay  bargain  and  sale,  grant,  &c. 
and  all  trees,  by  express  words;  if  the  land  does  not  pass  for  default  of 
Inrolment,  or  otherwise,  the  trees  do  not  pass.    R.  11  Co.  48.  a. 

So,  if  a  man  lease  lands  for  life,  or  years,  with  all  trees,  &c  the  trees 
pass  only  as  they  are  annexed  to  the  land,  and  the  lessee  shall  be  subject 
to  waste,  if  he  cuts  them  down.     R.  11  Co.'  48.  a.    2  Bnl.  7* 

So,  if  a  man  lease  lands  for  life,  or  years,  except  the  trees ;  yet  tfaoe^ 
continue  parcel  of  the  uiheritance,  (so  long  as  they  are  annexed  to  the 
land,)  and  descend  with  it  to  the  heir.     R.  1 1  Co.  48.  a. 

Or,  if  the  lessor  convey  the  inheritancci  they  pass  l^ith  it  to  thd 
grantee.     R.  11  Co.  48.  a. 

If  a  feoflment  be,  except  the  trees,  and  (he  feoffee  afterwards  buy 
the  trees,  they  are  re-annexed,  and  parcel  of  the  inheritance.  11  Co. 
do.  a.     4  Co.  63.  b. 

{t)  1.  But  the  tenant  far  Efe's  Iduee  ahall  fauve  h  |  for  bad  the  tenant  for  lift  fired 
until  the  geverance,  and  the  lessee  had  enti9*ed  at  any  dme  before,  he  would  bare  be^ 
come  entitled  to  it,  and  when  the  act  of  €rod  deprfvef  bim  of  the  power  of  entering^ 
the  law  aves  him  whatever  an  entry  would  have  entitled  him  to.    Cro.  EUx.  464« 

6  Rep.  85.  —  8.  If  a  man  conveys  an  estate,  which  he  has  sown,  to  A.  for  life,  re- 
mainder to  B.  for  life,  and  A.  dies  before  the  crop  is  severed,  B.  shall  have  it  Hobu 
1S2«  GodK  159.  •:—  9.  If  the  mortgagor  sows  the  land,  and  the  mortgagee  enters,  the 
mortg^r  will  not  be  entitled  to  the  emblements.  Dougl.  885.  — :•  4.  A<  lets  land  to  B« 
for  99  years  determinable  on  his  life,  with  proviso  for  re-entry,  if  let  to'tillage^without 
licence.  C.  under-tenant  plows  and  sows  m  the  life-time  of  B.,  who  dies^  no  re-entty 
being  made ;  the  proviso  is  gone  oil  the  determination  of  the  lease  I  A.  canbot  have 
any  advanti^  of  it;  ttid  Conay  enter  the  lands,  and  take  the  emblements.    5  Wils. 
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If  tenant  in  teil  grant  his  trees^  and  die  before  severance,  they  ar^ 
afterwards  re-annexed  to  the  inheritance.     1 1  Co.  50.  a. 

If  A.  tenant  for  life,  without  impeachment  of  waste,  witli  power  to 
cut  trees,  &c.  and  to  make  leases  for  three  lives,  lease  for  three  lives* 
except  the  trees,  and  die  before  cutting ;  the  trees  are  re-annexed,  and 
his  executor  cannot  cut  them.     R.  Lat.  163. 

But,  if  the  owner  of  the  soil  grant  all  his  trees,  they  are  now  severed 
from  the  inheritance. 

And  though  the  soil  itself  does  not  pass,  yet  a  sufficient  nutriment 
out  of  the  earth  for  the  vegetation  of  the  trees,  is  granted.  U.  II  Co, 
49.  b. 

Amd,  if  there  be  a  grant  to  any  one  and  his  heirs,  he  has  an  inherit 
tance  in  the  trees  without  livery.     1 1  Co.  49.  b. 

If  tenant  in  tail  grant  trees,  they  go  to  the  grantee  and  his  executors. 
1 1  Co.  50.  a. 

But,  if  the  tenant  in  tail  die  before  severance,  the  grantee  cannot  a& 
(trwaids  take  them.     1 1  Co.  50.  a. 

If  tenant  in  fee  lease,  excepting  the  trees,  and  afterwards  grant  the 
trees  to  the  lessee ;  they  are  not  re*annexed  to  the  inheritance  but  the 
kssee  has  an  absolute  property  in  them.     R.  4  Co.  63.  b. 

If  he  lease,  excepting  trees ;  he  has  power  to  shew  them  to  a  buyer, 
to  cut  and  carry  away.     R.  II  Co.  52.  a. 

If  he  excepts  t^ees,  but  only  the  loppings  to  his  wife ;  the  wife  shall 
luve  the  loppings  of  all  the  trees  there.     R.  Jon.  376. 

Lessee  for  life,  or  years,  has  only  a  special  interest  and  proper^  in 
the  fruit  and  shade  of  timber  trees,  so  long  as  they  are  annexed  to  the 
land.     4  Co.  62.  b.     Dy.  90.  b.     I  RoL  181. 

And  he  has  a  general  property  in  hedges,  bushes,  trees,  8cc.  whi(^ 
are  not  timber.     4  Co.  62.     1  Rol.  181.. 

And,  therefore,  if  the  lessee  cuts  down  {a)  hedges  or  trees  not  tim- 
ber, the  lessee  shall  have  them. 

So,  if  dotards,  &e.  which  have  no  timber  in  them,  are  thrown  down 
by  the  wind,  &c.  the  lessee  shall  have  them.     Mo.  812. 

Soy  if  a  man  cut  down  timber  trees,  the  lessee  shall  have  trespass,  in 
vespect  to  the  loss  of  his  fruit  and  shade. 

Though  the  lessor,  or  any  one  by  his  licence  or  command^  cut  them 
11  Co.  48.  b.     Mo.  7.    Jon.  876. 

So,  if  a  house  be  thrown  down  by  tempest,  die  lessee  may  take  timber 
for  repairs.     I  Rol.  181. 

So  the  lessee  may  cut  down  trees  for  repairs.     Vide  in  Pleader,  (S  O 

11.)— Wastes  (D 5.) 

Thoui^h  he  be  restrained  to  take  &em  without  assignment ;  if  there 
be  no  assignment  upon  request     Lut.  1480. 

But  the  lessee  cannot  assign  his  term,  excepting  the  trees ;  for  he  haf 
an  interest  only  in  respect  of  the  land,  (unless  it  be,  without  impeach* 
laent  of  waiite.)     R.  Al.  81,  -82.     Adm«  Lat.  269. 


(a)  1.  The  property  in  trees  severed  for  an  unjustifiable  purppse,  immediately  rests  lu 
^e  general  owner.  .2  M.  &  S.  494.  — 2.  Thus  a  tenant  for  life  dispunishable.  1  T.  R.  55, 
—  3.  Or  where  there  is  none  such,  then  to  him  who  ha«  the  first  estate  of  inheritance. 
3  P.  Wms.  276.  Al.si.  3  Atk.  751.  1  Vcs.  524.  546,  -r  4.  But  in  the  case  of  aa 
ei^ry  to  avoid  a  fine,  the  entry  has  no  relatioii  with  respect  to  trees  felled.  13  East, 
474. —  5.  By  severance  the  special  ownership  in  trees  is  determined.    ^  N.  R.  95. 
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^And  if  the  lenor  OMpt  ite  4rae%  liie  ksaee  caoaoi  telae  Iktm  Jbr 
fepain* 

Thoagh  he  be  alloired  to^eke  ihen  bjr  ■lagniwnt  finr  rapevs;  ]^  if 
the  ksior  does  ooC  n^gn,  the  lenpe  caBooi  Uka  tllen^  and  if  he  dece 
(ake  them^  he  will  be  a  iie^Msser.    B.L0k  14M. 

So  tenant  after  possibility  oaniKS  jpmt  his  ^itej  esoqpt  the  teMt 
Per  Jonesi  LaL  27a 

But  the  general  property  of  timber  trees  remains  in  Ihe  laiseTt  ^iko 
|ias  the  inheritaooe  of  the  land.     11  Co.  48. 

And,  therefixe,  if  he  grants  the  trees  doriag  the  leaM,  the  grant  is 
^ood,  though  it  ^11  not  take  effect  until  the  lease  be  determined^  wilt^v 
put  the  assent  of  the  lessee.     1 1  Co.  48.  b*     Cent.  4  Co.  €2.  b. 

And,  if  the  lessee  cut  down  trees,  or  poll  down  a  houses  the  lessor 
maj  take  the  timber  which  the  lessee  -does  not  use  ibr  repairs ;  £or  when 
|t  u  severed  from  the  land,  the  general  property  is  in  the  lessor.  K, 
II  Co.  81.  b.     ft.  4  Co.  62.  b.  68.  a. 

S09  if  the  trees  or  house  be  thrown  down  liy  tempest,  the  lessor  auy 
lake  them,  or  my iifain  trover  for  ^tbem.  R.llCo.81.b.  &•  4Co* 
jS3o  b.  • 

So,  if  they  ave  o^  4awu  hy  a  stiai^ger,  «r^otherwise  severed  from  Ibe 
land.     1 1  Co.  8i.  b.     S.  per  three  J.  Cro.  Car.  242.    Jon.  2S$. 

If  he  in  reversion  cut  and  seU  with  the  assent  of  ihe  tenant  £>r  li£^ 
))eing  a  recusant,  he  shall  have  the  money,  not  the  king.   &.  )  BhI.  183. 

So,  if  a  dissdsor  opt  down  tree^  &c.  the  disBeisee^  after  re-entry, 
shall  have  treqiass^  for  he  revests  tb^  J^-eehold  in  himself  at  initio. 
11  Co.  51.  a. 

And  though  he  shall  not  hav^  trespass  against  the  feoffee  or  kssee  of 
the  dissdaor,  who  come  in  by  titlcb  or  against  a  second  disseisor;  yel^  if 
such  feoiSee,  lessee,  or  second  disseisor  out  down  tree%  &c.  the  dissmaa 
pifter  his  re-entiy,  shall  Mretvoyer;  6)r  the  property  is  fe-iMMAiDned  ta 
him.     11  Co.  51.  b. 

ThoHgh  the  feo£&e^  iesse^  1^.  had  »M  or  parriedlhep^  o^fitem  the 
land ;  for  th^t  doQB  pot  alter  Ihe  fM^qperty.    llCo.  5i.b, 

£oy  if  tenant  by  the^cw'tesy,  or  in  dower,  putdown  traei^  |u5.  he  in 
reversion  or  remainder  may  udce  then^  or  ^BainteiB  trover  ibr  then, 
4  Co.  63.  a.     11  Co.  82.  a'. 

3o,  if  tenant  aj[ter  possibility,  &c,  4  Ca  63*  ^  R-  poi9tt  1  Bel, 
184. 

So,  if  tenant  for  life,  remainder  for  life,  cut  down  trees,  jk^.  he  kk 
the  feveiaion  shall  tnke  them,  or  eball  have  4n>Fer  for  ^e  tsees,  Aoqg)^ 
\ke  cannot  have  waste  during  the  s^me  remainder.     K.  Al.  81* 

2)«  the  lessor  onay  tsJ^  -or  maintain  trover  £ar  the  berk  af  the  lree$ 
cut.     R.  Cro.  Car.  242.     Jq«.  25$. 

Though  tl^  frees  ase  converted  to  boards,  iac^  Sar  the  principal  stib? 
stance  remains,    jl.  JOe.  )8^  20. 

Though  tliey  are  canied  «wayj  or  converts^  at  thp  time  «f  (^tHIib 
or  afterwards.     H-  AI.  82. 

Though  the  lessor  does  iiot  sei^e  the  trees  before  the  actipn  com? 
menced.     R.  Al.  ',62. 

Yet,  if  there  be  a  lessee  Ibr  life  or  years,  without  imeactunent  oF 
Vyite^  h^  hUs  sm  it^teFesjb  and  property  in  timber  taaes,  ftc.  and  may 

cut 


cut  Atm dovDi  nd  0QiiT«rt  liiem  tf  kis  MPS  use.  Co.I^.  9S0.  a«  R, 
Mo.  527.    R.  11  Co.  gf.  h, 

Soj  if  treee  aretbrown  down,  or  theboQ«e  prosirattd  bv  taapest,  the 
lessee  without  impeachment  of  waste  may  take  theip ;  for  ue  entire  pro- 
perty is  in  him^  when  the  trees  are  severed  from  the  inheritance  by  the 
act  of  the  party  or  of  the  kw.     R.  U  Co.  84.  a.     1  Rol.  183^  4. 

Andy  if  the  lessor  afterwards  sell  the  tree^  nA  ihe  lessee  without 
impeadunent  cat  them  down,  the  vendee  cannot  hare  trover  tor  them  i 
for  the  sale  was  void  agamst  the  lessee*     Semb.  Crp.  Car.  274. 

So,  if  a  stranger  cut  down  the  trees,  the  lessee  widl^out  impeachmei^t 
ipay  have  them,  or  maintain  trespass  or  trover  for  them.  Cont.  4  Co» 
63.  a.    Ace.  1  Rol.  183. 

So  lessee  without  impeachmoAt  may  aMgn  bis  term^  excepting  tho 
tDees.    R.A1.82.    Lat270. 

So  he  may  Biake  a  lease  exe^  the  trees.    Vide  I^at  270. 

So  BkSf  tenant  after  possibHity.     Semb.  IsL  270. 

Bat  a  lessee  without  in^peachment  has  not  an  absolute  pr^ieir^  hi 
the  trees ;  for,  if  he  does  not  cut  them  down  during  his  term,  he  shall 
not  have  them,  but  the  lessor  shall  have  them,  as  annexed  to  the  freehold, 
I  Rol.  182.    Lat  270^ 

^Bom  (vUfmttt,  m.    Vide  Waife,  (D).^ 
Womtm.    Vide  Wai»,  (C). 
^tiHsntiQ,  ft  in  eiismtf  p^irimuau    Vide  W41FEJ  (B). 
mtablUB.    Vide  AnMiNisT^Toa,  (B  40 


BIGAMY. 

Vide  P0140AMT4  in  Justices,  (S  ^.) 


BILL. 

ViH  sf  meal.    Vide  AfpeaL^  (G  4.) 

——1^  tar  of  anneal.    Vide  CmMCEXf,  (2  O  2.) 

iftttlmA'm.,  Vide  CsAvcnv, (2 O  1.) 

I^inc^anmr.    Vide  Chakcerv^  (E  1,2.— F.— G.-^^M.-pYq, 

—  2N  >,  &c) 

of  ctmu    Vide  Mebchant,  (F  30 
fivH^cflboi.    Vid^s  Chawcbrv,  (2  G  S.  — -  S  B 1,  20 
to  wtai  (01  tf«cc    Vide  Chatcxbt,  (S  CO  —  P^siies,  (M  U.) 
j/tm  nnafRsc    Vide  Evidence,  (C  20 
•f  mmm0.  (by 


(i)  1.  The  court  out  of  which  a  record  rnnes  cannot  take  conusance  of  a  bill  of  ea- 
fictions  tendeied  at  th«  tnal.  Cowp.  501.  -^  S.  The  court  of  K.  B.  after  dedding  on 
•  nil  of  excepdons,  that  evidence  rejected  ia  the  court  of  great  sessions  in  Wales  was 
edmltaH^e,  will  award  a  venire  de  novo  into  the  next  English  county.  S  T.  R.  195.  -^ 
0.  Vh^e^'iii^meBt  fpf  tfaeplaiBftiflF  taCB.  u  lerened,  on  a  billof  ezeptionsin  K.B. 
the  defendant  i»  not  entitled  to  CQI^  5£aftty49.—  4.  Nor  can  theiX>sU  of  a  bill  of 
exccptioA  be  induded  In  ^  taxation  below.    1 B.  &  P.  9s. 
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3fttl  of  fKjaiitft.    Vide  Action  upon  thb  Case  upon  Assumpsw, 

(A  2.)  —  Merchant,  (F  4,  &c.) 

oBIicatotg.    Vide  Merchant,  (F  2.)  —  Obligation,  (D). 

©licinal  TBill-    Vide  Chancery,  (Y  6.  —  2  N  1,  &c.) 

OBtll  in  parliament.    Vide  Parliament,  (Q  J 1,  &c.) 

t of  KtttlD.    Vide  Chancery,  (G). 

—  of  letjibor.    Vide  Chancery,  (F), 

f)ittOle^iH-    Vide  Obligation,  (C). 


BISHOP. 

Vide  Certificate,  (A  1,  &c.)  —  Ecclesiastical  Persons,  (C  2.) 
—  Esglise,  (H  11.)—  Ieelano,  (E.)  —  Pj-eapee,  (8 1  12.)  —  Vi, 
sjtob,  (A8.) 


BODY  POLITICK. 

Vi^e  Capacity,  (A  2.  —  B  5.)  —  Franchises,  (F  1,  Sec.) 


BONA  NOTABJLIA, 

Vide  Administrator,  (B4.) 


»QND, 

Vide  Chancery,  (4 D  1,  &c.)  —  Condition,  (AS.  —  D  f,  8.) 
Obligation.  —  pLkADER,  (2  G  J 2.  —  2  W  9.  16,  &c.  46.) 


•  • 


BOTTOMREE. 

Vide  Merchant,  (£  4.) 

BREACH. , 

»tea*  of  att  atoai^.    Vide  Arbitrament,  (G.  -r-  H.  —  I  5, 6.) 

r-  of  a  coiorttipn.    Vide  CoNDmoif,  (M  1,  &c.  —  N.  —  O  1,  ftci 

—  S  1,  2.)  —  Chancepy,  (2  Q2,  &c.) 

rrr of  cobenant.    yide  Covenant,  (E  1,  &c,  —  Pleaper,  (2  V 

14,  &c.) 

-T T-of  fei*.    Yidis  Prohibition,  (G  13.) 

■  ■  of  t>e  peace,    yide  Justices  of  the   Peace,  (B  4,  Sec)  — ? 

I^et,  (L  5.) 

,mM..  1-  of  pitCoit'   Vide  Escape.  —  Imprisonment,  (M  3.)  —  Jui|- 

TicES,  (Q).  —  Officer,  (G  8.)  —  Rescous- 
"'  '    -     '  '  JBtea* 


•      y 
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7iMg9  «f  mofttti^ance.    Vide  Bail,  (O  —  P.) 

of  tvum.    Vide  Chancery,  (4  W  25,  &€•) 

(l00l0iiainit  of  a  bfca^.    Vide  Pleader,  (C  44,  &c.  —  F 14, 15.) 


BREAD. 

900i0eanTi  900aeof  Ytean.    Vide  Justices  of  Peace,  (B  96.)  —  Leet, 

(La,) 


BRIEF. 

(A)  Clie  jBteberal  aovtsi  of  torit0. 

Breve^  siciU  regula  jwris,  breviter  rem  enarrai,  intentionem  tamen  enn 
ftrrantis  plane  exprimit.     Co.  L.  78.  b. 

Writs  are  either  original  or  judicial.     Co.  L.  73.  b. 

As  to  mesne  or  judicial  process.     Vide  in  Process.    Vide  in  Exe^ 
cution. 

And  process  by  writ  may  be  upon  an  indictment  or  inSarmation  in. 
i:riminai  cases.     2  Inst.  40. 

As  well  as  in  actions  real,  personal,  or  mixed.    2  Inst.  40. 

80  some  writs  are  in  the  nature 'of  a  commission. 

As  a  writ  of  error  or  false  judgment.     2  Inst.  40. 

A  writ  for  election  of  knights  of  the  ^ire  for  parliament.     2  Inst.  40. 

Or  for  election  of  a  verderor  or  coroner.     2  Inst.  40. 

Or  for  his  discharge.     2  Inst.  40. 

A  writ  otjusticies,     2  Inst.  40. 

De  ventre  inspiciendo.     2  InsL  40. 

De  viis  Sr  venellis  mundandis.     2  Inst.  40, 

jDt  securitate  pacts.     2  Inst  40. 

A  writ  of  association,  si  non  omnes,  S^c,     2  Inst.  40* 

So  some  writs  are  extra-judicial  and  mandatory ;  as,  a  writ  for  sum- 
pioning  a  peer  to  parliament.     2  Inst.  40. 

Or  for  summoning  one  to  be  chief  justice  of  B.  R.     2  Inst.  40. 

Or  for  taking  the  degree  of  a  serjeant  at  law.     2  Inst.  40. 

A  conge  d'elire  a  bishop.     2  Inst.  40. 

A  writ  de  restitutione  spiritualium.     2  Inst.  40. 

A  writ  of  livery.     2  Inst.  4^0, 

A  writ  of  protection.     2  Inst  40. 

So,  writs  in  the  negative;  fis,  de  non  ponendis  in  assisis  Sp  juratis^ 
fi  Inst  40. 

Qfiod  ne  exeat  regnum.    2  Inst.  40. 

In  all  actions  the  king's  writ  shall  be  ullowed  ex  debito  justitia* 
S  Inst.  40. 

And,  as  it  was  established  by  parliament  originally,  it  cannot  be 
ichanged  without  authority  of  parliament.     2  Inst.  40. 

AU  writs  ought  to  issue  under  the  great  seal,  and  in  the  king's  name. 
Vide  Process,  (A  2, 3*) 

A  writ  generally  shall  be  directed  to  the  sheriff  or  coroner.  2  Inst  41. 
But  it  may  be  directed  to  the  party  himself.     2  Inst.  41. 
For  more  concerning  the  various  sorts  of  writs,  yide  their  respective 
^tlps, 

BRIBERY, 


cm) 

BEIBEBY. 

Vide  OmcBB,  (I.)  — -  PABUAmNT,  (G  5.) 

BRIDGES. 

Vide  Chimin,  (B  1,  See)  —  Uses,  (N  4.) 


•V  m    ■  ^  i>  ^ 


BRINGING  MONEY  INTO  COURT. 

Vick  PuiABB,  (C  10.) 


«i^    ■     »       .  ^^— *i»^  tw»>^wi  ■      mm     i«*>»>i 


BROKAGE. 

^ide  (huMCBST,  (S  Z8,)-~  OtncEB,  (A  S.)  —  Usust,  (Q), 

BROKER. 

Vide  M^RcifANT,  (C). 

BUGGERY. 

Vide  Justices,  ($  4.  ~  Y  )3.) 


«      -if 


TENURIS. 

Vide  BuBBOPOK,  (£.) 

BURGESS, 

Vide  BvwQVQU,  (D.) 


w     ■< 


BURGLARY. 

Vab  JuancBS,  (P  2,  Icci  -^^  Y  7.) 

jip^r— ^>w— ^^pwi  iM  i»  wi»*t    »iinim  ^wrr^t^ 

BURIAL. 

Vide  CsitEixKT,  (B.) 


BURR0U6H. 


(    299    ) 
BURROUGH. 

(A)  Bttrtougb  (  lol^at  K^iU  he*  p.  m* 

(6)  Cits ;  tDliat  tlb^W  U.  p.  S99. 

(C)  Citizen,  p.  299» 

(D)  'BuTgewf.  p,  300, 

(E)  Cenure  in  burgage,  p.  soo. 

(A)  3urtottgb  t  to^at  ]Bt)a{{  ht* 

Burrough  imports  an  antient  town  of  prindpal  note^  and  which  eiK 
jovB  particular  priyilqgeai  Lit*  $.  16i.  Co.  L«  109.  Brady's  Treat* 
or  Burroughs,  2,  3* 

Eveiy  dty  is  a  burroughs  but  every  burroujjh  is  not  a  city.    Co.  I«« 

W9. 

£>irtry  bprxoo^  sends  burgesses  to  pairiiameii^;  ani,  <berefeBe^  np 
town  shall  now  be  called  aburroog^^  whidi  ifoes  not  «end  borgesseste 
pvliaiMBt*  I#itf  6. 164.  Co.  If  lOSy  S.  l^e  writ<]f  wniiiions«Q|o« 
mandsj  quod  de  quolibet  burgo  duos  burgenses  el^i/keiasj  ift*  awl  ihi 
afltieat  retain  was,  nm  sunt  alii  burgi^  Spc.— ?  But  Brady  says,  that 
towns  in  antient  demesne  which  sent  burgesses  to  parliameot,  wen  yat 
TK0t  bufreug^.    Brady's  Treat  of  Bunoogfas^  96. 

S09  burgus  is  used  promi^e^. 

A  bturottffh  might  be  mtliin  a  seigniory  of  the  %Jng,  or  of  another 
lord  spirituu  or  temporal.    Lit.  s.  16?,  S. 

fiome  barronghs  are  tncorporaite,  and  some  not  meorporate.  Co.  Lt 
108.  b.  Hob.  15.  But  Coke  says,  that  it  was  there  resolved,  thattisi^ 
roiighs  caoBOl;  td^e  privilege  unless  l3iey  arein^oiporatod.    U  Co.  191  • 

(B)  Ctte ;  tDtiat  0WI  be. 

A  d^  U  ^  burrough  incorporate,  in  whidi  there  is  4nr  was  «  blAep 
mithin  tune  of  memory.    Co.  L.  109.  b, 

¥et  Westminster  is  a  ehy,  though  not  iacorporated« 

So  Cairibridge,  Leicester,  &c.  were  antiendy  called  cities^  'tlioiigh 
there  never  was  any  bbhop  there.  Co.  L.  109.  b.  Brady^  Pref.  io 
the  Treat,  of  Duriuughs. 

And  11  city  was  promiscnousiy  eailed  ^illa  or  villite,    If  ad*  Finw 

As  to  tbe  4i^tioo  9f  citi^Qi^  to  pairliamp^V  ^^  i^  l^difinttDi^ 


SOO  BURROUGH  ENGLISH. 

As  iobnigesses  elected  to  pariiament,  and  the  manner  of  the  decdan, 
▼ide  in  Parliament,  (D  ?»  &c) 

HoiT  one  shall  be  dectod  a  borffess,  and  what  he  most  do  after  hk 
election^  and  how  disfrandiised.     Vide  in  Frandusesy  (F  20,  &c.) 

(£)  Cenure  in  burgage^ 

In  antient  bnrrougbs,  all  having  tenements  there^  usually  held  of  the 
Ipng  by  rent,  which  is  a  socage  tenure,  though  called  tenure  in  bor^ 
gi^*     Lit.  sect.  162. 

ItanoA  csott.    Vide  Courts,  (P  1,  &c,) 


BURROUGH  ENGLISH, 

(A)  IBurrougt)  ®ngli0(). 

Vide  Gavelkimb,  (A.)  Copyhold,  (K  4,) 

By  the  custom  in  some  burroughs,  the  youngest  son  shall  inherit  (c) 
all  the  tenements  within  the  same  burrougb,  as  heir  to  his  father ;  and 
this  is  called  burrough  Elngltsh.     Lit.  s.  165. 

And  this  custom  is  very  reasonable;  ibr  the  youogest  is  least  able 
to  bdp himself.    lits.SU, 

And  it  shall  be  in  the  sam^  manner  in  copyholds  as  in  frediold.  R« 
Cro.Ur.411. 

And  where  the  custom  extends  to  land*  it  shall  extend  to  a  rent  is-.- 
suing  out  of  the  land.     1  SaL  244.     R.  2  Lev.  87. 

If  such  land  be  demised  to  A.  and  his  heirs  pur  outer  vie,  it  shall  go 
to  the  youngest  son.     2  Ver.  226. 

So^  by  custom,  the  youngest  brother  shall  inherit     Co.  L.  140.  b^ 
110.  b. 
.  Or  the  youngest  daughter  shall  inherit  alone.     Co.  L.  140.  b. 

So,  the  youngest  son,  if  he  be  not  of  the  half  blood.  •  Co.  L.  140.  b. 

So,  by  custom,  the  ddest  daughter  alone  may  inherit.  Co.  L.  140.  bu 
Cro.  Car.  484. 

But  these  customs  shall  be  taken  strictly  |  and,  therefore^  the  custom 
of  burrougb  English  does  not  extend  to  the  youngest  brother,  without 
a  special  custom.     2  Cro.  198.  Cro.  Car.  411.     1  Rol.  623.  I.  42. 

Nor  a  custom  for  the  youngest  brother,  daughter,  sister,  &c.  extend 
to  an  aunt,  &c.     1  Rol.  623.  1.  40.    4  Leo.  242.     Godb.  166. 

Or  a  niece.     4  Leo.  242. 

■■II  II-  I  11  ■!.■  -  I  ■  ■        .  ■■  ■  I  .1^  ■■■  ■  ,  ^.  ,        ,  .. 

(p)  1.  Barroodi  English  lands  descend  in  the  same  wav  and  under  the  same  rfr- 
ftrictions»  in  ana  under  which  other  lands  descend,  except  that  the  person  \o  whoo| 
they  descend  n  altered  by  the  custom.  Ld.  Rd.  10S4.  —  9.  Tberefore  where  the 
ttsue  of  an  eldest  son  would  take  by  descent  at  common  kw,  jure  representatumitg 
the  issue  of  the  youngest  will  take  by  the  custom.  And. — 3.  So  a  right  of  entry 
into  such  lands  wili  descend  as  would  the  land.  Ibid.  —  4.  A  settlement  was  made 
b^ore  marrii^e  of  a  frediold  estate  to  the  husband  and  wife  for  life,  and  after  their 
decease,  to  the  heirs  of  the  husband  on  the  wife;  and  of  copyhold  in  Borough  £n- 
gKshy  to  the  husband  and  wife  for  life,  and  after  their  decease,  to  the  heirs  of  their 
two  bodies,  in  like  manner  and  to  the  same  uses  as  the  freehold.  Held,  that  the 
youngeit  son  shall  succeed  as  heir  in  tail  to  the  copyhold.    8  Blk.  1S98. 

So, 
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iSo|  if  there  be  a  custom,  that  a  descent  shall  be  to  the  youngest 
son,  and  be  dies  in  the  life  of  his  father ;  the  descent  shall  not  go  to  his 
issue,  without  a  special  custom.     Court  divided  Jon.  362.     K.  cont« 

1  Sal.  243.     Mod.  Ca.  1^0.  {d)     Vide  infra. 

So,  if  the  father  die,  and  aflerwards  the  youngest  son  dies  without 
issue  l)efore  entry ;  it  shall  not  descend  to  his  youngest,  but  to  his  eldest 
brother.  Dufb.  Jon  362.  But  it  would  have  been  clear,  if  the  youngest 
son  had  entered.     Ibid. 

So,  if  the  father  die,  and  the  youngest  s(hi  enter,  and  afterwards  a 
younger  son  is  born,  he  shall  not  enter ;  for  the  custom  shall  take  efiect 
m  him  who  was  youngest  at  the  death  of  the  father.  Dub.  Jon.  3^2. 
Cro.  Car.  412.     Inclined  cont.  Sal.  244. 

So,  if  A.  be  tenant  for  life,  the  reversion  to  B.  who  lias  three  sons, 
and  dios,  and  the  youngest  son  dies  in  the  life  of  A.  the  descent  shall  be 
to  the  eldest  brother,  and  not  to  the  middle.  Dub.  Jon.  362.  Cro. 
Car.  412.     Semb.  cont.  1  Sal.  243,  4.     Mod.  Ca.  120.     Vide  infra. 

Lands  of  the  nature  of  burrough  English,  in  other  respects  usually 

{>ursue  the  course  of  the  common  law ;  and  therefore,  a  tenant  of  sUtli 
and  shall  have  error,  attaint,  &c.    Jon^  361* 

Shall  have  a  formedon  for  the  lands  in  tail.    Jon.  361. 

Shall  be  vouched;  charged  for  the  debt  of  his  ancestor,  &c.  Jon* 
361. 

Shall  hate  his  a^     Jon.  361.     1  Sal»  243.     Mod.  Ca^  122. 

So  he  may  voucn.    Jon.  361. 
.    So,  the  descent  shall  generally  be  governed  by  the  rules  of  the  com- 
mon law :  and  therefore,  if  tenant  of  lands  of  Uie  nature  of  burrough 
English  be  seized  in  tail  male^  the  descent  shall  be  to  the  youngest  son, 
Co.  L.  110.  b. 

So,  if  such  land  be  given  to  A.'  and  his  heirs,  for  the  life  of  B.,  and 
A.  dies,  his  youngest  son  shall  take.     Co.  L.  110  b.     1  Sal.  244.     R. 

2  Lev.  138. 

If  there  be  a  surrender  to  A.  and  his  heirs,  who  dies  before  admittance^ 
his  youngest  son  shall  have  it  H.  1  Mod.  102.  Cont.-  1  Sal.  243. 
where  the  custom  was  found  q>ecially,  that  if  A.  die  seized,  it  shall 
descend  to  his  youngest  son,  but  ace.  if  it  was  found  to  be  burrough 
English. 

M  tenant  in  burrouffh  English  has  a  son  by  one  ventre,  and  a  sod 
and  daughter  by  another,  and  dies,  and  the  youngest  son  enters,  and 
dies,  the  daughter  shall  have  it;  for  there  shall  be  apassessiojratris. 
Jon.  361.  ^ 

If  he  has  three  sons,  and  settles  his  estate  to  himself  and  his  wife  for 
life^  remainder  to  his  rifi;ht  heirs^  and  dies ;  the  reversion  descends  to 
the  youngest  son.     R.  .K>n.  361.     Cro.  Car.  4l  1. 

If  the  youngest  son  dies,  and  he  afterwards  purchases  land  of  the  na- 
ture of  burrough  English,  it  shall  descend  to  the  son,  or  daughter  of  the 
youngest.     R.  1  Sal.  243.     Mod.  Ca.  120. 

.   If  tenant  in  burrough  English  be  disseised^  his  youngest  son  shall  enter. 
1  Sal.  243. 

So»  if  by  custom,  if  there  be  no  heir  male,  the  descent  be  to  the 
eldest  daughter,  and,  if  no  daughter,  to  the  eldest  sister,  and,  if  no 


(d)  Ld.  Rd.  1004.    1  P.  Wins.  65. 

sister. 
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filter,  to  the  eUest  coisin ;  if  the  eldest  daughter  die  in  the  ItA  df  het 
ftther,  leaving  a  daughter,  she  shall  have  it  within  the  custoto,  by  de< 
scent  from  her  gnuuuather.    R.  1  RoL  623. 1.  45. 

But  the  youngest  son,  being  heir  by  the  costonit  shall  not  be  bound 
by  the  warranty  of  his  ancestor  $  for  that'desoends  to  the  heir  at  the 
common  law.    jon.  36 1* 

Nor,  shall  voach  upon  a  iraminty  made  to  the  fiither  and  his  hehrs. 

Jon.  ^61. 

So,  if  a  descent  be  to  the  youngest  son,  who  has  no  son,  or  but  one« 
die  custom  shall  be  sospendra,  tUlthere be  a  younger  son  in  esse^  R. 
jon*  36  !• 

So  a  particular  custom  may  make  a  variance  from  thegeneral  custom* 

Ion.  361* 


BYE-LAW. 

(A)  IBe  to&om  ft  mag  be  rnaOe*  p«  sol 
(B  I4)  mt^t  «!btA\  be  a  pon  bge'lato.  p.  sod. 

(B  2.)  For  regulation  of  n  man's  right  p.  304* 
(B  3.)  Or,  regulation  of  trade,  p.  305. 
(B  4.)  Though  a  charge  be  imposed,  p.  300« 
(B  5.)  Though  there  be  no  notice.  p«  306. 

(C>  CObat  iibaU  not  be  a  goob  bge<Ial»« 

(C  1.)  If  it  be  not  allovired  by  the  st  19  H.  ?•  P-  90^ 
C  2.)  If  it  extends  to  a  stranger,  p.  307« 
^C  3.)  In  restraint  of  trade,  p.  308. 
(C  4.)  In  restraint  of  a  right,  p.  309* 
(C^.)  To  charge  the  subject,  p.  309< 
(C  6.)  If  it  be  unreasonable,  p.  309* 
(C  70  A  bye-law  void  in  part,  is  void  for  the  whole* 
p.  309. 

Qbat  remebv  tfball  be  allolueb  uoan  a  Jmi^Ufn* 


[i 


(D  1.)  By  debt,  &c.  p.  aiO. 
(D  «.)  By  di 


distress,  &c.  p.  316. 

(B)  CODtt  not* 

(E  1.)  By  ioiprisoDtnent  p.311< 
(£2.)  By  sale,  &C.  p.dU. 

(A)  1B|?  tnliotn  it  map  be  mattf' 

A  cwpmaciun  {t)  iMy  nake  faye-laWR,  without  tn  esipiMi  power  hf^ 
their  charter  to  make  them.     R.  10  Co.  31.  a.     R.  Hob.  fll.    Per 

Holt, 


«••• 


(tf)  I.  If  power  of  making  liye-lairs  is  by  charter  given  to  a  select  body,  tbev  do 
M  raprMeilt  Che  wbole  community,  and  cannot  assume  to  themselves  what  befonn 
toitf  ifthepowerofmitti^  bgre-kwi  it  ia  Ifatf  bo<ly  at  krge^  they  may  delegate  their 

s  rights 


What  shaU  he  a  good  hye:tm4  90$ 

ifol^  C.  h  Trin.  11  W.  S.    Vide  Mo.  «79.  5«4-    R.  5  Moi  489, 

1  fiU.  142.     Caith.  482. 

And  siich  power  a  coiporation  hfti,  though  it  be  ei^ctid  wUhin 
memory.    ContMo.869.    Ace  Mo.  M4. 

Though  it  be  erected  Ibr  a  particular  cause;  aa^  for  reflation  of 
Havigatioik,  trade^  charity,  &c.  j  as  the  Trinity-house.  Dob.  «  J<m.  145. 

So  a  custom  to  make  a  bjre-law  may  be  alleged  in  an  anetent  eitTf 
ot  borough.  ^ 

So,  in  an  upland  town,  which  is  neither  city  or  borough^  to  make  a 
bye-law  for  repair  of  the  church,  the  good  ordering  of  a  common,  or 
suehhkethuig.    Co.L.ll0.b.    R.Cro.Car.498.    Adm.Hob.£i2. 

&,  by  custom,  the  tenants  of  a  manor  may  make  bye-laws  for  the 
go^  order  of  the  tenants.  I  Rol.  SS6. 1. 86.   Mo.  75.  Adm.Hob.2l24 

So  may  the  homage.  Adm.  1  Rol.  866. 1. 16.  Dy.  822.  a.  K* 
1  Rol.  3611.  ].  85. 

So,  resiants  in  a  leet.    Mo.  879.  584. 

And  a  leet  by  custom,  may  make  a  trtre-law  for  good  erderiotf  of  4 
eommon.    R.  Cart.  179.  ^ 

So^  for  husbandry,  or  trade.     Per  Lea,  C.  J.  Pal.  896. 

So  eteiy  town  has  power  to  make  bye-laws,  without  special  euslomj 
for  the  public  good :  as,  for  repair  of  a  church,  highway^  &c.  R«  5  Go^ 
68.  a. 

And  in  such  cases  the  major  part  binds  the  others.  5  Co.  68.  u. 
8  Leo.  ^65.    Dal.  108.     Mo.  579. 

But  the  inhabitants  of  a  town  cannot,  without  a  custom,  make  bye- 
lAWs  for  their  priyate  advantage  j  as,  for  the  good  ordering  of  a  comaoni 
&c.     K  5  Co.  68.  a. 

And  where  they  can,  the  major  part  does  not  bind  the  others^  except 
Where  the  custom  warrants  that  also.    R.  5  Co.  63.  a. 

So  the  tenants  of  a  manor,  homage,  &c.  cannot  make  bye->law%  irillH 
out  a  custom.    R.  Sav.  74 . 

So  a  custom,  that  the  steward,  with  the  consent  of  the  homMe^  a«y 
make  them,  is  not  good ;  for  the  homage  ought  to  do  it.    R«  8Lev.  4*. 

(B 1.)  SQtat  jV08iI  be  a  goon  &^4at»« 

£?erjr  bye-Iaw  must  be  if)  legi^  Jldei,  ratiom  comona,    8  Co.  1 26* 

Andi 


i%Ms  fto  a  sskct  body.  3  B.  M.  1SS7.  — .  S.  A  bje-law  retmed  to  be  made  bj  the 
hoiy  01  larg^may  be  good,  where  the  power  b  gben  by  charter  to  a  sdect  aambcr  tor 
aaMbye-lawt  in  the  itead,  for  and  in  die  name  of  the  Whole;  Ibr  it  aught  be  aada 
by  fibe  itlect  bodv  aetiDg  in  the  name  of  the  whole;  and  if  foond  to  be  made  ia  dae 
MMMier^  it  fhail  be  so  intended.  ^  fi.  BL  197.-^8.  A  bye-low  cnnos  m^ 
pemdd  a  ^obUfieatioO  to  an  elector  which  the  charter  does  n^  rcqaire.  Umi^  if 
charter  ^Tes  the  rig^t  of  election  to  mayor, jurati,  and  conmioaahy,  a  bye-law  ciiiiast 
ia  it  SO  amyor,  jnratSy  and  such  of  the  commonalty 


as  hare  verted  cburcbwardaa 
and  ereiMer.  a  B.  M.  1S27. —  4.  Nor  if  the  charter  places  the  electioii  ia  tfaemayor, 
aUenaao^  and  eowMHalnr,  and  the  power  of  maklitt  bylaws  in  thesMyorand  aldei^ 
ama,  can  tke  aoayor  and  aldermen,  widi  the  assent  of  me  oomsMnalty*  ttdse  tbedgbl 
of  dectiea  from  the  oommonahy.    4  B.  M.  d515. 

^(/)  J.  Corporation  by  charter  cannot  make  byeitowi  intensiacBl  with  tie  bueatisa^ 
ereoeafasMng  the  directioat  of  their  charttf.  4  Bufr.  9&04.  —  s.  Bat  to  aroida 
byi^law  apea  taa  ground  of  tontcmriated  inoontenience,  Ae  taeonteaieaee  anst  a|p* 
pear  frofeibto.    id  Sart^  ss,-*'^.  The  long  contiaimnce  ef  a  bye-law,  tboi^i  aei 
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And,  if  it  be  lawful  and  reasonable^  it  will  be  good,  though  it  be  not 
confirmed,  or  allowed  according  to  the  st.  19  H.  7.  7.  R.  5  Co.  63.  b. 
1  Rol.  S6S.  L  35.     Vide  post,  (C  1.) 

So,  if  it  appears  to  the  court  to  be  reasonable!  it  is  sufficient,  though 
it  be  not  averred  to  be  so  by  pleading.     8  Co.  126.  b. 

So  it  may  be  reasonable,  though  the  penalty  be  to  be  paid  to  those 
who  make  Uie  bye-law.     R.  1  Sal.  397. 

So,  generally,  it  shall  be  reasonable,  if  it  be  for  the  public  good  of 
the  corporation.     Carth.  482.  (g) 

(B  2.)  For  regulation  of  a  man's  right — ^Vide  post,  (C  4<; 

And  therefore,  a  bye-law,  made  only  for  the  r^ulation  of  any  one  in 
the  use  or  exercise  <n  that  which  he  has  a  right  to  do,  will  be  good ; 
as,  a  bye-law  that  no  commoner  shall  put  his  sheep  in  such  a  part  of  the 
common ;  for  he  is  not  restrained  for  all  beasts,  nor  as  to  the  sheep,  for 
the  whole  common.     R.  1  Rol.  365. 1.  25.     Cro.  Car.  497. 

Or,  that  he  shall  not  put  beasts  upon  tlie  coihmon  till  such  a  day. 
1  Rol.  366. 1.  30. 

.  Or,  till  the  &rmer  of  the  rectory  there  ring  the  bell;  for  he  is  an  in- 
different person.     R.  1  Rol.  366.  1.  20.     Dy.  322.  a. 

So  a  bye-law  for  avoiding  confusion  in  popular  elections,  that  the 
mayor,  or  aldermen,  &c.  shall  be  elected  by  a  select  number,  is  good. 
R.  4  Co.  78.  a.     3  Bui.  71. 

• '  So,  a  bye-law,  that  no  one,  not  bom  in  such  a  town,  or  an  inhabitant 
there  for  three  years,  shall  be  allowed  to  inhabit  there>  without  a  testi* 
monial  of  his  good  behaviour.     Hard.  56. 

'  So  a  bye-law,  that  every  one^  chosen  sheriff  of  London,  shall  serve, 
unless  he  swears  at  the  next  hustings  that  his  substance  is  not  of  the 
▼Alue  of  10,000  /.  and  brin^  six  witnesses,  to  be  allowed  by  the  mayor 
and  aldermen,  that  they  believe  him,  is  ffood ;  for  he  ought  to  serve  de 
juref  when  he  is  chosen ;  and  therefore  the  bye-law  is  in  ease  of  him* 
R.  Trm.  1 1  W.  3.  B.  R.  Vanacker.     5  Mod.  441.     1  Sal.  142. 

■  ■        ■  ■  ■  -     I 

suffident  to  legalise  itj  if  ia  itself  illegal,  aiTordf  a  fair  presumption  that  there  is  no 
intrinsic  inconvenience  in  it.  12  East,  22.  — 4.  A  byc^law  restiniding  the  exercise  of 
elective  functions,  heretofore  possessed  by  the  corporation  at  large,  to  a  select  bodf,  h 
valid,  where  no  inconvenience  appears  likely  to  result.  12  East,  22.  13  East,  867.  — 
5.  A  corporation  has  no  power  to  exclude  an  integral  part  of  the  body,  when  a  charter 
gives  them  the  right  of  election.  4  Burr.  2515.  —  S.  A  bye-law  cannot  supoudd  a 
qudification  to  an  elector  which  the  charter  does  not  require.  3  Burr.  1827.  supra. — 
7.  Abye-law  inconsistent  with  the  constitution  of  the  corporation  as  prescribed  by  their 
charter,  is  void,  4  Burr.  2260. ;  though  to  supply  a  defect  therein :  thus  a  bjre-law 
giving  to  the  president  of  a  select  body,  a  casting  vote  in  case  of 'an  equality  or  votes^ 
where,  by  the  charter,  the  election  is  to  be  by  the  majority :  since  tbis^  in  effect,  is 
giving  to  the  president  the  right  of  nomination.  6  T.  R.  732. — 8.  A  bye*law  which 
gives  a  voice  in  the  election  to  any  person  to  whom  it  was  not  given  by  the  coostitu* 
tion  of  the  borough,  is  bad.    13  East,  367. 

(g)  1.  A  corporation  having  right  to  make  bye* laws  to  govern  the  inhabitants,  and 
to  make  seconaary  burgesses  out  of  the  inhabitants,  and  capital  burgesses  out  of  the 
secondary  burgesses,  make  a  bye-law,  that  every  inhabitant  chosen  a  burgess,  and  re» 
fusing  to  serve,  shaH  forfeit,  &c  lliis  is  a  good  bye-law ;  but  it  relates  to  inhabitants 
refusing  to  be  secondary  bui^esses  only,  and  not  to  secondary  refusing  to  be  capital 
burgesses.  B.  R.  H.  284.  —-2.  A  bye-law  of  a  company,  to  elect  such  and  so  niaiiy  of 
their^ members  as  should  seem  convenient,  on  pain  to  forfeit  25/.  on  refusing  to  uccept 
or  to  pa^  admission-fee,  is  good :  for  the  court  will  not  presume  the  party  elected  is  un- 
fit I  and  if  he  .iS|  it  inay  be  pleaded,  or  given  in  (jvidence  on  nil  debeU    1  B«  Mi  ias. 
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(B  3.)  Or  regulation  of  trade.— Vijie  post,    (C  3.)    Vide 

Trade,  (D  2.) 

So  a  bye-law  for  the  regulation  of  trade  will  be  good;  as,  that  no 
one  shall  use  (h)  an  hot  press  in  London;  for  it  is  oangerous  for  fire, 
and  deceit.     R.  1  Rol.  SS5. 1.  20. 

That  no  one  sell  his  cloth  before  it  be  searched  at  Blackwell  Hall. 
R.  5  Co.  63.     Mo.  580. 

That  such  a  baker  bake  white  bread  only,  such  an  one  only  brown« 
Hard.  56.     2  Rol.  391. 

That  bricklayers  do  not  plaister  with  lime  and  hair,  which  is  pro- 
per to  plaisterers.     R.  2  Rol.  391 .     Pal.  396. 

Nor  archers  make  bows,  or  bowyers,  arrows.    2  Rol.  391. 

That  coblers  do  not  make  boots  or  shoes,  which  belong  to  shoe- 
makers.   2  Rol.  391. 

So  a  bye-law  to  restrain  the  number  of  carts  in  London,  without  li- 
cence from  Christ's  Hospital,  is  good.  4  Mod.  228,  229.  Cont.  R« 
1  Rol.  364. 1.  25.     R.  ace.  Ray.  288.  324.  328.     1  Sid.  284. 

Or,  hackney  coaches.    Dub.  4  Mod.  227.     Skin.  371. 

That  no  silk-throwster  use  more  than  so,  many  spindles  in  a  week. 
R.  1  Ley.  229. 

That  no  one  shall  be  a  broker,  unless  he  be  licensed  and  sworn. 
Ray.  294. 

That  none  shall  take  for  journeyman  any  one  not  free  of  London. 
Hard.  56. 

That  none  shall  unlade  coals  out  of  a  barge,  if  he  be  not  of  the  por« 
ters'  company.     Semb.  3  Mod.  193. 

So,  where  a  power  to  make  bye-laws  is  confirmed  by  parliament,  or 
warranted  by  prescription,  a  bye-law  will  be  good,  which  would  not  be 
so,  if  founded  upon  the  charter  only;  and  therefore,  a  bye-law  in  Lon- 
don, that  no  one,  not  bee  of  the  city,  shall  use  a  tnide  by  retail  there, 
will  be  good ;  for  the  customs  of  London  are  confirmed  by  parliament. 
R.'8  Co.  125. 

I    ■■■  ■        ■      ■     '      ■  ■■-■         . ■■■■  ■■  11  »^i^— — 

(h)  1.  General  i^estraints  of  trade  are  bad;  particular  restraints,  either  as  to  time  or 
place,  are  good,  if  for  a  si^cient  consideration.  Wiles,  584. -—s.  And  a  bye>law, 
Djr  a  trading  company,  prohibiting  the  individual  members  trading  on  their  private  ac« 
count,  is  cood.  8  J*.  K.  352.  —  3.  So  semble,  that  a  bye-law  that  members  of  one 
company  wall  not  be  members  of  different  companies,  is  eood.  2  M.  &  S,  60.  —  4.  So 
that  abyeJaw  that  a  butcher  in  London  shall  be  free  of  the  butchers*  company.  3  Burr. 
1322.  1  Blk.  372.  —  5.  So  that  a  bye-law  by  the  ma^or  and  common  council  of 
Exeter,  that  no  butcher  or  other  person  should,  within  the  walls  of  the  f  aid  dty, 
daucfater  any  beast  under  certun  penalties;  being  not  in  restraint  of  trade,  but  only  a 
ityiTation  of  it.  Cowp.  269.^*  6.  So  that  no  one  shall  exercise  the  trade  of  a  joiner 
who  is  not  free  of  the  joiners'  company.  Str.  675.  —  T.  So  that  no  stranger  use  the 
craft  of  a  tailor  in  Bath,  except  first  made  free,  under  penalty  of  '8f .  4dL  per  diem ; 
fiNinded  on  custom  that  no  stranger  hath  used  said  craft  there,  unless  made  free. 
4  B.  M.1951. — 8.  So  that  brewers'  drays  should  not  be  in  the  streets  of  London  after 
eleven  in  tiie  forenoon  in  summer,  and  one  in  winter.  Str.  1085.  B.  R.  H.  405. 
Andr.  91. —  9.  So  that  no  person  shall  be  made  fr«e  of  a  company  till  called  at  three 
meetincs  of  the  mayor  and  aldermen  of  a  dty,  and  the  wardens  and  stewards  of  the  com- 
panies m  it,  before  his  admittance,  and  approved  by  the  majority ;  it  not  being  a 
restraint  upon,  but  a  regulation  of  trade.  1  B.  M.  127. — 10.  So  that  no.  member  of 
the  company  of  surgeons  of  London  shall  take  an  apprentice  who  does  not  understand 
Latin,  to  be  examined  and  tried  by  one  of  the  governors.    2  M.  B.  892. 

Vol.  II.  X  That 
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That  no  one  shall  be  allowed  as  an  hawker  in  London^  without  li* 
cenoe,  &c.    Ray.  894. 

That  no  one  shall  use  a  trade  in  a  borouah,  not  free  therei  where  the 
bye-law  is  founded  upon  a  custom  to  such  intent,  though  the  custom  be 
not  confirmed  by  parliament.  Adm.  Lut  564.  Aom.  Godb.  854. 
8  Co.  125.  a.    Court  div.  Cart  69. 116*  {i) 

(B  4.)  Though  a  charge  be  imposed.-* Vide  post,  (C  5^) 

SOf  though  a  bye-law  impose  a  reasonable  charge^  it  will  be  good, 
when  he  who  pays  it  has  a  benefit  by  the  bye-law ;  as  if  there  be  a  bye- 
law,  that  every  burgess  in  St.  Alban's  pay  a  reasonable  sum  for  building 
of  the  courts^  when  the  term  was  held  there.  Semb.  1  RoL  363.  L  50. 
5  Co.  64.  a. 

Or,  fi^r  cleaning  the  borough  upon  the  coming  of  the  judges.  Adm. 
Mo.  580. 

Or,  fi>r  his  proportion  of  pontage^  murage^  &c.  to  be  paid  by  the 
borough.    D.  Mo.  580. 

So  a  bye- law,  that  a  burgess  shall  make  a  feast  at  his  election,  is 
good.     R.  2  Cro.  555. 

That  every  one^  admitted  to  the  livery  in  the  vintners'  company^  pay 
31/.  135.  4(£.  when  the  custom  warrants  the  payment  of  a  reasonable 
sura,  for  the  dignity  and  charges  of  the  company.  R,  Ray.  446.  Semb. 
1  Sal.  349.    5  Mod.  319; 

(B  5.)  Though  there  be  no  notice. 

So  a  bye-law  will  be  good,  though  no  notice  of  it  be  given  to  the 
party ;  as,  if  there  be  a  bye-law  at  the  court  of  a  manor,  notice  is  not 
necessary;  fer  all  the  tenants  of  the  muior  shall  be  intended  to  be  coaii» 
sent     R.  Cro.  Car.  498.     1  Rol.  365. 1.  50. 

A  bye-law,  that  a  sheriff,  chosen  for  London,  shall  f<»feit  400/. 
upon  refiisal,  unless  he  swears  at  the  next  hustinff,  that  be  is  not  worth 
10^000/.  &c.  Notice  need  not  be  given  of  3ie  election;  for  every 
freeman  ought  to  take  notice.  R.  $  Mod.  442.  1  Sal.  142.  Carth. 
484. 

Though  the  liverymen  only  attend  the  election ;  &»r  they  rqiresent 
the  fireemen.     1  Siu.  142. 

(C)  (OStat  0|)aII  not  tt  a  goon  iipe«lat0« 

(C  !•)  If  it  be  not  allowed  by  the  St.  19  H.  7. 

But  by  the  st.  15  H.  6.  6.  a  corporation  shall  not  make  an  ordinance 
to  the  diminution  or  disherison  of  the  franchises  of  the  lungi  or  others^ 

(t.)  The  following  bye-laws  of  the  college  of  phydciaos,  were  held  reaton^Ie.  No 
penon  is  admiiiihie  as  a  candidate  for  admiwion  into  the  college,  nnless  he  has 
taken  the  dagrea  of  M.  D.  at  Oxford,  Cambridge,  or  Dublin ;  except,  l.  that  the  pre- 
•ident  may  propote,  once  in  every  oth^  year,  a  doctor  of  physic  of  a  certain  staiuuns» 
who  may  be  aomitted  a  f<^low  on  approval  by  the  colleffb;  S.  that  any  feUow  may 
propose  a  doctor  of  physio  at  a  certain  ^ge  and  standipg,  who,  on  approval  at  a 
certain  meeting,  may  be  admitted  a  fellow.    7  T.  R«  182. 

contrary 
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ttontrarjr  to  the  common^  profit ;  or  an  ordinance  of  charge ;  but  that  is 
now  expired.     1  RoL  363. 1.  10. 

So|  by  the  st.  19  H.  7.  ?•  no  ordinance  shall  be  made  to  the  dimi- 
nution or  disherison  of  the  prerogative  of  the  king,  or  of  others,  or 
against  the  common  profit,  or  to  restrain  a  suit  to  the  king,  unless  it  be 
approved  by  the  chancellor,  treasurer,  two  chief  justices,  or  three  of 
them,  or  both  the  justices  of  assize,  on  pain  of  40  /. 

But  this  Stat,  extends  only  to  guilds,  fraternities,  &c.  not  to  cities, 
boroughs,  &c.     Per  Att.  Quo  W.  44. 

So  an  ordinance,  not  allowed  according  to  the  st.  19  H.  7.  7*  is  not 
void;  but  it  cannot  be  executed  without  being  subject  to  the  penalty  of 
the  Stat.  1  Rol.  363. 1.  37.  Per  Att.  Quo  W.  44.  R.  11  Co.  54.  b. 
Videante^(B  1.) 

(C  2.)  If  it  extends  to  a  stranger. 

So  a  corporation,  without  authority  of  parliament,  or  an  express  pre- 
scription, cannot  make  a  bye-law  which  shall  bind  a  stranger.  Per 
Curiam,  2  Vent  33. 

And  therefort)  a  bye-law  by  the  university  of  Oxford,  that  every  one, 
privilegiatus  vel  rum  jnivilegiatus^  found  in  the  stneet  after  nine  at  night, 
without  a  reasonable  excuse,  shall  forfeit  405.  does  not  bind  the  towns- 
men.    Semb.  2  Vent.  8S. 

So  a  bye-law  that  any  person  elected  into  an  ofSce,  who  refuses,  shall 
forfeit  lOl.  will  be  void;  for  thereby  a  stranger  elected  shall  forfeit. 
R.  3  Lev.  294. 

'  And  though  the  words  are,  duly  elected,  and  the  person  elected  was 
a  bavgesB,  it  will  not  be  cured.     R.  3  Lev.  294. 

So  a  bye-law,  by  the  homage,  or  tenants  of  a  manor,  does  not  ex- 
tend to  persona  who  do  not  hold  of  the  manor.  1  RoL  366.  1.  S6. 
R.  Sav.  74. 

So  a  bve-law  by  the  corporation  of  bptehers,  that  no  one  shall  sell 
veal  widim  the  city,  unless  the  kidneys  are  dressed  as  the  kidneys  of 
ahe^,  is  void,  as  to  a  stranger.     R.  1  Bal.  11. 

So  ahye*law  by  the  corporation  of  Trinity-house,  that  every  mariner, 
within  twenty*four  hours  after  anchorage  in  the  Thames,  put  his  gun- 
powder on  shore,  does  not  Innd ;  because  the  corporation  has  no  juris- 
diction upon  Ae  Thames,  &c.     Semb.  2  Jon.  145. 

Sa  a  bye-law  by  the  corporation  of  homers,  that  none  of  the  company 
buy  horns  within  twenty-four  miles  of  London,  but  of  two  persons  by 
them  appointed,  is  void ;  for  they  have  not  jurisdiction  within  twenty- 
four  miles.     R.  S  Mod*  159. 

So  a  bye-law  in  London,  that  no  one,  coming  to  the  port  of  London, 
shall  use  any  other  than  a  city  porter.     R.  1  Sal.  143. 

A  bye-law  in  Exeter,  that  no  person,  not  being  a  brother  of  the  so- 
ciety of  cordwainers  there,  shall  use  the  trade  of  a  shoemaker,  &c. 
within  the  dty  or  county  of  Exeter.     Brid^.  139. 

But,  if  a  fraternity,  &c.  be  flowed  to  tdce  men  of  another  trxule,  or 
strangers,  into  their  fraternity,  a  bye-law  by  them  binds  all  of  the  fra- 
ternity, though  strangers  to  the  mystery.     Mo.  579.  586. 

So  a  bye-law  by  a  corporation,  &c.  binds  a  stranger  within  their  pre- 
cinct ;  as,  a  bye-law  for  the  regulation  of  common  by  the  tenants  of  a 

X  2  manor, 
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manor,  binds  a  stranger  within  th«  precinct  of  the  manor.  Q«  Hob. 
212.     Semb.  Cart.  179«     1  Sal.  193. 

So  a  bye-law  in  London,  that  no  freeman,  or  stranger,  sell  cloth 
within  the  city,  before  it  be  searched  at  Blackwell-Hall,  is  good  against 
a  stranger ;  for  it  is  for  an  offence  within  the  city.     R.  5  Go.  68.  d. 

So  a  bye-law,  that  a  man,  elected  sheriff  of  London  and  Middlesex 
at  Guildhall,  forfeit,  &c.  if  he  refuse  the  office,  is  good,  though  Mid* 
dlesex  be  out  of  London ;  for  the  office  and  election  is  there.  R.  in  B.  R. 
Trin.  llW.  8.     Vanacker.     5Mod«441. 

So,  where  a  bye-law  is  made  for  prevention  of  fraud,  or  coiruption, 
a  stranffer  shall  be  bound.     Semb.  1  Bui.  12. 

As,  Uiat  eveiy  foreigner,  who  sells  goods  usually  sold  by  weight 
within  London,  shall  carry  them  to  be  weighed  by  the  king^s  beam, 
maintained  by  the  city.     K.  1  Lev.  15.  {k) 

(C  3.)  In  restraint  of  trade. — ^Vide  ante,  (B  3.)  Vide  Trade, 

(D2.) 

By  (2)  the  st.  8  H*  7*  9.  a  bye-law  in  London,  that  no  freeman 
shall  sell  his  wares  at  a  fair  or  market  out  of  the  dty,  was  annulled. 
1  Rol.  368.  1.  25. 

By  the  st.  12  H.  7.  6.  a  bye-law  by  the  merchant  adventurers,  that 
none  sell,  or  buy  in  the  dominion  of  the  duke  of  Burgundy^  without 
their  licence,  was  annulled.     1  Rol.  36$.  1.  80. 

So  a  bye-law  is  void,  that  no  one  use  his  trade  in  such  a  town,  who 
was  not  apprentice  there  at  the  same  trade.  R.  Mo.  869.  R.  1  Rol. 
864.1.20.     Hob.  211. 

Or,  that  no  apprentice  there  use  his  trade,  till  seven  years  afterwards. 
R.  1  Rol.  S64f.  1.  12. 

That  he  shall  not  use  his  trade  there  without  the  allowance  of  the 
corporation  of  tailors,  or  three  of  the  master  and  wardens,  or  proof 
that  he  was  an  apprentice ;  for  it  does  not  aj^ear,  what  proof  will  be 
recjuired,  and  therefore  there  may  be  a  prohibition.  R.  1  Rol.  d64>. 
1.  45.     1 1  Co.  53.     1  Rol.  4.     Godb.  258.     Adm.  Hob.  21 1. 

That  he  shall  not  use  a  trade  in  London,  unless  he  be  free  of  such  a 
company ;  for  he  has  a  liberty  of  any  company.     R.  5  Mod.  104, 8cc. 

That  he  shall  not  use  a  trade  in  a  city,  borough,  &c.  unless  he  be  free 
there,  wiiere  there  is  no  custom  for  it.  R.  Lut.  564.  R.  where  the  cor- 
poration was  made  within  time  of  monory.  S  Co.  125.  a.  Adm. 
Godb.  26$.  • 

So  a  bye-law  is  void,  that  no  merchant-tailor  put  his  clothes  to  be 
dressed  but  to  dothworkers  of  the  same  company ;  for  this  amounts  to 
a  monbpoly.     R.  1  Rol.  864. 1.  $5.     1 1  Co.  86. 


{k)  1.  All  inhabitanU  within  the  limits  of  a  corporatboy  are  amenable  to  the  laws 
made  fbr  the  mod  government  of  the  place,  though  they  be  not  corporators.  Cowp. 
S70. —  2.  And  the  crown  may  grant  to  ^particular  corporation  the  power  of  making 
bye»laws,in  furtherance  of  the  objects  of  their  institution,  binding  upon  third  persons, 
as  well  as  their  own  fraternity.    1  H.  B.  370. 

(/)  1.  A  bye-law  in  restraint  of  trade  is  bad,  unless  there  be  a  custom  to  support 
it.  5  Burr.  1847.—  8.  Hence  a  bye-law  limiting  the  number  of  apprentices  to  be  taken 
by  freemen  of  the  corporation.  7  T.  R.  543.  —  3.  And  a  custom  warranting  bye-laws 
to  regulate  the  number  of  apprentices  to  be  taken  by  the  members  of  a  corporation, 
will  not  authorize  a  bye>law  altering  thdr  qualifirations.    3  East,  186. 

Or, 


What  shaii  not  be  a  good  bye^law.  d09 

Or,  that  he  put  one  half  of  his  clothes  to  them.  R.  Mo.  587*  591. 
3  Inst.  47. 

Soy  a  bye-law,  that  one  shall  not  sell  any  sand,  except  what  he 
takes  out  of  the  Thames,  b  void.     Ray.  293.     Godb.  106. 

(C  4.)  In  restraint  of  a  right.  —  Vide  ante,  (B  2.) 

So  a  bye^law  for  the  total  restraint  of  one's  right,  will  be  void :  as,  if 
a  man  be  debarred  the  use  of  his  land.     R.  Sav.  74. 

If  a  commoner  be  excluded  from  the  common.    S  Leo.  264. 

So  a  bye-law  that  a  commoner  shall  put  no  steer  upon  the  cdmmon 
above  a  year  old,  is  void. 

(C  5.)  To  charge  the  subject.  —  Vide  ante,  (B  4.) 

By  the  st.  34  Eld.  1 .  de  taUagio  non  cancedendo^  no  tallage  or  aid 
shall  be  laid  or  levied  in  our  realm  by  us,  or  our  heirs,  without  tlie 
assent  of  the  bishops,  barons,  knights,  and  other  freemen  of  our  realm. 
Vide  in  Parliament,  (H  9,  &c.) 

And  therefore,  every  charge  levied  upon  the^  people  without  assent  of 
parliament,  will  be  void.     2  inst.  60,  61. 

If  a  bye-law  impose  a  charge,  without  an  apparent  benefit  to  the 
party,  it  will  be  void :  as,  a  bye-law,  that  all  coming  to  market  pay  6d. 
per  cart,  &c.  for  standing  there.  Semb.  in  Quo  W.  per  Treby  29.  per 
Att.  42. 

So  a  bye-law,  that  all  carmen,  who  are  licensed  in  London,  pay  20s. 
for  a  fine  upon  admittance,  and  17s.  6d.  per  annum  to  an  hospital,  is 
void.     R.  Ray.  328. 

(C  6.)  If  it  be  unreasonable. 

So  a  bye-law,  not  reasonable  in  any  respect,  will  be  void,  (m) 
So  a  bye-law,  not  good,  shall  not  be  allowed,  because  it  is  approved 
according  to  the  st  19  H.  7.  7.     R.  1 1  Co.  54.  b.  ^ 

(C  7.)  A  bye-law,  void  is  part,  in  void  for  the  whole. 

A  bye-law,  being  entire  (n)  if  it  be  unreasonable  in  any  particular, 
shall  be  void  for  the  whole:  as,  if  the  penalty  be  unreasonable* 

Or,  to  be  levied  by  imprisonment,  sale,  &c. 

Or,  to  be  levied  by  distress  and  sale  ;^  it  will  not  be  good  for  the  dis- 
tress.   R.  2  Vent  183.  (o)  ^ 

(D)  mm 


(m)  It  cannot  impose,  or  empower  the  adnnnistering  of  an  oatb.    Str.  586. 

(n)  A  bye-law  may  be  good  in  part,  and  bad  in  part,  provided  the  two  parts  are 
entire  and  distinct  from  each  other.    8  T.  R.  556. 

(o)  1.  Every  bye-law  may  be  repealed  or  new-modelled  by  the  body  which  enacted 
it.  12  Easty »«.  13  East,  567. — 2.  Where,  however,  a  power  is  given  by  the  authority 
(whether  statute  or  charter),  creatins  the  corporation,  to  inflict  a  specific  punishment,  they 
are  precluded  from  inflictine  an^  other.  1  T.  R.  1 1 8 .  —  3.  Corporations  created  by  act 
of  parliament,  are  upon  a  xootmg,  and  no  more,  with  those  created  by  charter.  Nei- 
ther, nor  without  an  express  power  g^ven  to  them,  can  they  make  bye-laws  to  incur  a  for- 
ttiture.    1  T.  R.  118.  -—  4  Where  a  bye-law  declares,  that  if  any  offender  shall  deny, 

X  3  refuse. 


310  BYE-LAW. 

(D)  (EOtat  remcDg  0WI  "bz  allotoeD  upon  a  b^^ato* 

(D  1.)  By  debt,  &c. 

A  bje-law  may  enact  a  penalt}'  to  be  recovered  by  debt,  &c.  R* 
5  Co.  64.  a.    1  Kol.  366. 1.  46. 

So,  it  may  ordain,  that  the  chamberlain  of  London  shall  have  debt 
for  it.    5  Co.  63.  b.     1  Rol.  S66. 1.  50.     Mo.  403.  (/?) 

So,  if  the  bye-law  does  not  mention  how  the  penalty  shall  be  re- 
covered, debt  lies  upon  it.     1  Rol.  366. 1. 48- 

So  an  action  upon  the  case  lies  upon  an  assumpsit,  for  the  penalty  of 
a  bye^^law.    R.  2  Lev.  252.    Clifl,  901,  902. 

So  a  bye-law,  that  the  penalty  shall  be  recovered  only  in  debt  within 
the  court  of  the  city,  &c.  in  which  no  essoign,  is  good,  &c.  R.  1  Lev.  IS, 

(D  2.)  By  distress,  &c. 

So  a  bye-law  may  enact,  that  the  penalty  shall  be  recovered,  or  levied 
by  distress.    5  Co.  64.    Adm.  3  Lev.  281.    1  Rol.  366. 1. 42. 

And  though  it  do  not  say,  what  beasts  shall  be  distrained,  it  will  be 
good ;  for  it  shall  be  intended  the  beasts  of  the  offender.  R.  Dy.  822. a. 
1  Rol.  366. 1.  10. 

But  a  penalty  cannot  be  levied  by  distress,  without'  a  prescription  to 
levy,  or  the  express  words  of  the  bye-law,  that  it  shall  be  so  levied* 
1  Rol.  367. 1. 5. 


refuse,  or  neglect  to  pay  the  penalty  thereby  inflicted,  he  shall  be  liable  to  an  action* 
of  debt ;  an  action  lies  without  a  previous  demand.  3  B.  &  P.  434.  In  justifying 
under  a  bye-law  iniposinff  a  penalty  for  doing  an  act  contrary  to  former  bjre- 
laws,  these  must  be  set  forth.  3  WiU.  155.  —  5.  The  means  used  for  compelhng  ' 
payment  of  a  penalty  inflicted  by  a  b^e-Iaw,  must  be  such  as  are  usual  and 
reasonable.  If  the  usage  is  silent,  an  action  is  the  only  remedy.  But  in  no  case  can 
extraordinary  measures  be  adopted,  such  ns  the  infliction  of  an  additional  penalty  for 
non-payment,  namely,  by  depnving  the  delinquent  of  hit  profits  as  a  member  of  the 
l)ody  in  question,  whilst  the  sum  is  unpaid.  But,  semble,  to  enforce  payment,  by  de- 
ducting the  fine  from  such  profits,  may  not  be  unreasonable.  2  M.  &  S.  5J»—- 6.  A 
corporation  cannot  give  the  right  of  suing  for  the  penalty  of  a  bve-law,  to  anv  other 
but  the  corporation.  2  Wils.  266>  —  7.  And  where  a  penalty,  under  a  bye4aw,  is  given 
to  the  master  and  wardens  to  the  use  of  the  master,  wardens,  and  company,  (tiiecorpo* 
ration)  the  master  and  wardens  alone  can  sue  for  it.  1  B.  &  F.  S9.  -^6.  A  count  in 
debt  for  a  forfeiture  under  a* bye-law,  must  be  special.    1  B.  &  P.  89. 

(p)  1.  The  master,  wardens,  and  commonalty  of  a  company,  cannot  sue  for  a  pe- 
nalty forfeited  to  the  master  and  wardens,  to  the  use  of  the  master,  wardens,  and  com- 
pany. 1  Bos.  &  Pull.  Rep.  98.  —  2.  But  in  case  a  bye-law,  made  by  the  gun» 
makers  company,  inflicted  a  penalty,  half  to  the  use  of  the  poor  of  the  company, 
and  half  to  the  use  of  the  discoverer,  without  saying  who  was  to  sue  for  it ;  whether 
the  company  may  not.  Willes,  584.  —  3,  In  an  action  for  a  penalty  for  breach  of  a  bye- 
law,  whether  it  should  not  be  positively  stated  that  the  defendant  was  subject  to  the 
bye-law  when  he  did  the  act  complained  of.  Ibid.  —  4.  And  whether  it  be  sufficient 
if  it  be  stated  to  have  been  done  on  a  day  (after  a  viz.)  after  he  was  subject  to  the 
bye-law, as  it  appears' on  other  parts  of  the  declaration?  Ibid.  —  5.  But  a  bye-law, 
diat  none  but  freemen  shall  keep  shop,  and  which  confines  the  action  for  the  penalty 
to  the  portmote  court,  where  none  but  the  sberi^  or  coroner  (who  must  be  freemen) 
can  array  a  jury,  is  bad.  5  Bur.  1847.  —  6.  For  though,  in  the  regulation  of  its  own 
members,  a  corporation  may  make  bye-laws,  and  enforce  the  observance  of  them  in  it» 
own  courts,  because  every  member  is  bound  by  the  jurisdiction  into  which  he  volun- 
tarily enters;  yet  it  is  contrary  to  the  fundamental  principle^of  law^  that  corporations 
should  try  their  own  suits  a<;ainst  strangers.    Per  Lord  Man5field,    5  Biurr.^1858. 

So, 


What  remedy  shall  be  allowed  upon  a  bye^^lcav.        .3]  1 

So,  a  penalty  cannot  be  imposed  upon  a  town^  and  levied  upon  a 
particular  person,  who  cannot  have  contribution*     R.  S  Lev.  49. 

So  a  bye-law,  that  the  offoider  shall  be  disfranchised,  may  be  good. 
D.  Mo.  41S. 

(£)  (DOSftat  not* 

'    (El.)  By  imprisonment. 

But  a  bye-law^  that  the  party,  unless  he  obey,  shall  be  inq)risoned, 
is  void,  being  contrary  to  magna  charta.  R*  5  Co.  64.  a.  1  Rol.  863. 
1.  45.    R.  Mo.  41 1.    D.  8  Co.  127.  b.     Adm.  Sal.  S49.    Jon.  162. 

Or,  that  he  shall  forfeit  40s.  and  for  non-payment  shall  be  impri- 
soned.   R.  1  Rol.  864. 1.  5. 

But,  by  custom,  a  coiporation  may  have  power  to  commit,  though 
not  by  charter,  or  bye-law.    1  Sal.  849. 

So,  by  custom,  a  bye-law,  with  imprisonment  for  non-performance, 
mav  be  good.    Semb.  1  Sal.  897« 

So,  by  the  custom  of  London,  one  may  be  comrnitted  for  refusal  to 
be  upon  the  livery.      2  R.Lev.  200. 

(£  2.)  By  sale,  &c. 

So  a  bye-law,  that  a  penalty  be  levied  by  distress  and  sale  of  the 
goods  of  the  offender,  is  void.  R.  8  Co.  127.  b.  R.  2  Vent.  188. 
8  Lev.  282. 

Though  the  officer  who  levies  only  distrains  the  goods^  and  does  not 
sell  them.    2  Vent.  188. 

So,  that  a  bond  be  siven  for  performance.     Semb.  Ray.  227* 

So  a  bye-law,  that  me  party,  unless  he  pay,  shall  forfeit  his  goods,  is 
void.    R.  8  Co.  127.  b.    D.  2  Vent.  1B8. 

Or,  that  his  bond,  or  covenant  against  the  bye-law,  shall  be  void, 
Semb.  Mo.  411. 
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SI  2  CANONS. 


(A)  (Embat  i0  tbe  U0e  of  tttt  cftiH  lato. 

In  England  use  is  sometimes  (q)  made  of  the  civile  and  of  the  ecdtf^ 
siastical^  or  canon  law.     Co.  L.  1 1.  b. 

Tempore  Romanorum^  viz,  ab  anno  Christi  50,  cum  Claudius  subjugavii 
Britannia  partem^  usque  annum  circiter  410,  cum  Alaricus  tempore  Ho' 
noriiRomam  cepit,  {annos  circiter  360),  the  civil,  or  imperial  law  was  in 
use  in  Britain.     Seld.  Diss,  ad  FL  479,  480. 

And  afterwards  it  was  used,  for  direction,  where  the  law  of  England 
was  silent;  or  for  confirmation,  where  it  was  consonant.  Seld.  Diss. 
464.  472. 

(B 1.)  QTfie  U0e  of  tbe  canon  lato. 

Tempore  regis  Stephani  anno  Dom.  1150,  decretals  were  published 
for  the  government  of  the  clergy.    Dav.  70.  a. 

Afterwards  the  pope  attempted  to  impose  rogations,  viz.  ordinances^ 
for  days  of  abstinence  of  the  laity,  as  well  as  of  the  clergy.     Dav.  70.  a. 

Ajmo  1230  tempore  Hen.  S.  other  decretals  for  the  laity,  as  well  as 
the  clergy,  were  published.    Dav.  70.  a. 

Decretals  were  first  introduced  in  England,  anno  25  Ed.  1. 
Dav.  71.  b. 

(B  2.)  What  shall  be  so  called. 

'  Jus  cdnonictim  estf  quod  ab  ecclesia^  out  viris  ecclesiasticis  instittdwm 
est,    Lind.  76.  v.  Jus  Canonicum. 

These  were  collected  in  a  book,  viz.  Codex  Canonum,  which  at  first 
contained  138  canons,  afterwards  207^  made  by  several  councils,  to 
which  afterwards  were  added  85  apostolical  canons,  and  several  by  other 
councils,  with  canonical  epistles  by  divers  popes.  Afterwards  the  church 
of  Rome  made  one  Codex  Canonum,  which  contained  the  apostolical 
canons,  the  canons  of  the  12  councils,  and  the  decrees  of  14  popes. 
Ayl.  InL  9,  10,  &c. 

The  body  of  the  canon  law  now  used,  beii^  confirmed  by  pope 
Gregory  ISth,  comprehends  the  Decretum,  the  Decretals,  the  6th  book 
of  Ikcretals,  the  Clementines,  the  Extrava^ants,  and  Common  Decre- 
tals, and  the  7th  book  of  Decretals.     AyL  Int.  9.  19.  21.  25.  26,  && 

(C)  mW  canons  binO. 

As  to  the  power  of  making  canons.  Vide  in  Convocation  (E). 

All  canons  allowed,  and  used  in  England,  become  part  of  the  eccle- 
siastical laws'of  England.    Dav.  70.  b.    Vide  in  Prerogative,  (D 10.) 

So,  all  canons,  or  constitutions  made  in  a  convocation,  or  provincial 
synod  within  the  realm.    Dav.  72.  b.     R.  Mo.  783. 

By  the  st  25  H.  8.  19.  repealed  by  the  st,  1  &  2.Ph.  &  M.  8.  and 


(q)  The  ecclesiastical  canons  are  not  all  of  them  according  to  law»  nor  any  of 
them  obligatory,  farther  than  as  received  and  allowed  time  out  of  mind.  8  T.  R.  3SS. 
Ld.  Rd.  7, 

afterwards 


What  fionons  bind.  3i8 

aftenranls  revived  by  the  st.  1  Eliz.  1.  it  was  provided,  that  such  ca- 
nons, constitutions,  ordinances,  and  synodals  provincial,  already  made, 
which  be  not  contrarlant  to  the  laws,  statutes,  and  customs  of  the  realm, 
nor  to  the  hurt  of  the  king^s  prerogative,  shall  be  used  as  before  the  said 
act,  till  otherwise  ordered  by  32  persons  to  be  appointed  according  to 
the  said  act. 

And  by  the  same  statute,  the  king  may  nominate  and  assLni  at  his 
pleasure  32  persons  of  his  subjects,  16  of  the  clergy  and  16  of  the  tem- 
poralty  of  upper  and  nether  house  of  parliament,  who  shall  have  power 
to  examine  canons,  &c.  before  made,  and  such  as  the  king  and  the  m^or 
part  of  them  shall  deem  worthy  to  be  continued  shall  be  obeyed,  so  tnat 
the  king's  assent  under  the  great  seal  be  first  had  to  the  same,  and  the 
residue  shall  be  void. 

And  such  nomination  was  allowed  by  the  st.  27  H.  8.  15.  the 
8t.  35  H.  8. 16.  and  the  st.  3  Ed.  6.  11. 

But  there  never  was  any  such  nomination  by  H.  8.  or  Ed.  6.  and 
therefore,  all  canons  and  consitutions  here  received  and  allowed  before 
that  time,  are  now  the  ecclesiastical  laws  of  the  realm.    Wat.  22. 

And  all  persons  are  bound  by  them;  for  they  are  part  of  the  consti- 
tution.    Wat.  23. 

And  the  conunon  law  courts  will  take  notice  of  them  as  such. 
Wat,  23. 

Canons  made  S  Jac.  by  the  convocation  with  the  king's  licence,  and 
confirmed  by  the  king,  bind  without  confirmation  by  parliament. 
S  Vent.  44. 

They  bind  the  clergy,  but  not  the  laity,  unless  they  are  confirmed 
by  paiUament.     Carth.  485. 

Yet  it  was  resolved  in  the  house  of  commons,  15  December  1640, 
nemine  carUradicentet  that  the  convocation,  &c.  hath  no  power  to  make 
canons  to  bind  the  clergy  or  laity,  without  the  common  consent  of  par- 
liament.   S  Rush.  1365. 

But  a  canon  shall  not  be  allowed  contrary  to  .the  common  law. 
2  Inst  599. 647.  653.     R.  12  Co.  72.  per  Vau.  2  Vent  44. 

Or,  contrary  to  the  king's  prerogative,  or  the  custom  of  the  realm. 
2  Inst  653.  658.     R.  12  Co^  7i. 

Or  contrary  to  an  act  of  parliament    2  Inst  658.     R.  12  Co.  72. 

And  therdbre,  by  the  st  25  H.  8.  19.  it  is  declared,  that  a  canon 
amtraiy  to  the  king's  prerogative,the  law,statute8,  or  custom  of  the  reahn 
is  of  no  force;  and  this  was  only  declaratory  of  the  common  law. 
2  Inst.  658. 

So  canons  established  in  convocation  by  the  king's  licence  do  not  bind 
laymen,  but  only  ecclesiastical  persons ;  for  the  laity  are  not  represented 
in  a  convocation.  Sal.  412.  D.  that  they  bind  the  whole  kingdom. 
Mo.  783.     Tliey  do  not  bind  the  temporal^.     12  Co.  73. 

So  they  bind  only    in   ecclesiastical  matters.     Semb.  Mo.  783. 

12  Co.  73. 

So  canons  established,  &c.  do  not  bind  the  laity.  Per  Tyrrell, 
2  Vent  43.  But  per  Vau.  in  ecclesiastical  matters  they  bind  laics  and 
ecclesiastics.    2  Vent.  44.  (r) 


(r)  The  canons  of  1609»  propria  vigore,  (for  some  are  only  declaratory  of  the  an- 
dent  canon  Uwy)  do  not  bind  tbe  buty.    Sir.  1056.    B.  R.  u.  S26. 

So 
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So  a^anoD,  Aat  was  never  reoeived  in  England^  u  not  part  of  the 
law  ecdeitafltical.     Kel-  181-  b.  184.     Lat  191.    2  Init.  653. 

And  by  the  ut.  26  H.  8.  21.  it  is  recited,  that  Bkigland  is  fiw  from 
objection  to  any  man's  laws  but  such  as  have  been  made  witfain  the 
same;  or,  by  sufferance  of  the  king,  the  people  by  their  own  consent, 
and  lonff  use,  have  bound  themselves  to  the  observance  o^  not  as  to 
foreign  laws,  but  as  to  the  ancient  kws  of  this  realm  originally  esta- 
blished withm  the  same,  by  such  suflferanoe,  consent,  and  custom,  and 
not  otherwise. 

So  die  interpretation,  execution,  nd  dispensation  of  all  canons 
allowed  within  England  belong  to  the  king  and  his  nunisten.  Dav. 
70.  b.    Vide  Prerogativet,  (D  1 1.) 


CAPACITY. 


(A)  mbo  taDe  capacity  to  purcbajete.  p.  '314. 

(A  1.)  Persons  natural,  p.  S14» 
(A  2.)  Politic,  p.  316. 

(Bl.)  mhOMt.  p.  316. 

(B  2.)  By  the  statute  of  mortmain.  —  What  is  mort- 

main.  p.  316. 
(B  3.)  What  is  not  mortmain,  p.  317. 
(B  4.)  By  what  names  they  shall  purchase.  —  Persons 

natural,  p.  317* 
(B  5.;  Pditic  p.  318. 

(C)  djQto  iiatie  capacity  to  grant  p.  319. 

(D)  mbo  not*  p.  320. 

(D  1.)  A  man  professed,  p.  320. 

(D  2.)  A  feme  covert,  p.  320. 

(D3.)  An  infant  p.  320. 

(D  4.^  A  man  insensible,  p.  320. 

(D  5.)  A  man  non-sane.  p.  320. 

(D  6.)  Attainted,  p.  $21. 

(D  7.)  Head  of  a  corporatiop.  p.  321. 

(^)  mbo  tiaiie  c«|Mcitg  to  9Utttimtt4 

(A  1.)  Persons  natural. 

Persons  capable  to  purchase  are  natural,  or  politic.      Co.  L.  S.  «• 
All  persons  natural  have  a  capacity  to  tfJce  by  purchase. 
Persons  deformed^  if  they  have  human  shape.    Co.  L.  8.  b. 
A  deaf,  dumb,  and  blind  person.     Co.  L.  i.  b. 
An  idiot^  or  a  man  of  nonsane  memory  may  purchase ,  without  ^e. 
consent  of  any  other.     Co.  L.  2.  b.  3.  b. 

And  he  himself  can  never  avoid  the  purchase.     Co.  L.  2.  b. 

So 
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So  if  he  recover  his  sanity,  and  afterwards  agre^  to  the  purchase^ 
his  heir  shall  never  avoid  it.     Co.  L.  2.  b« 

But  if  he  dies  in  his  insanity,  or  recovers,  and  dies  before  agreement 
to  the  purchase,  his^  heir  may  agree  to,  or  waive  the  estate,  withonl 
cause  alleged.     Co.  L.  2.  b. 

A  leper  may  purchase.     Co«  L.  5*  b» 

So  an  hermaphrodite^  according  to  the  prevailing  sex*    Co.  L.  S«  a. 

A  bastard,  by  his  name  of  reputation.  Co*  L»  3«  b.^-^Vide 
Bastard  (£). 

A  man  convicted  or  attainted  of  trea8(»  or  felony,  may  pwrrhiofT 
for  the  benefit  of  the  king.     Co.  L.  2.  b. 

So  a  feme  covert  may  take  by  purchase,  till  her  husband  disagree, 
or  she  after  her  husband's  death  waive  it.  Vide  Baron  and  Feme, 
(P  2.  _  R.)  - 

So  a  idllein  may  purchase^  but  the  lord  afterwards  may  «iter.  Co. 
L.  2.  b. 

So  an  alien  may  putx^hase  for  the  benefit  of  the  king,  or  an  house 
for  his  habitation.     Co.  L.  2.  b.     Vide  in  Alien,  (C  2,  3.) 

So  an  infant  may  purchase  without  the  consent  of  another ;  for  it 
shall  be  intended  for  his  benefit.     Co.  L.  2.  b. 

But  after  his  full  age,  he  may  agree  to  it,  or  waive  it,  at  his  plea- 
sure.    Co.  L.  2.  b. 

And  if  he  die  before  agreement,  after  his  full  age,  Jus  heir  may 
agree  to,  or  waive  it     Co.  JL.  2.  b. 

So  now,  a  monk,  nun,  &c.  may  purchase ;  for  they  were  not  dis^ 
abled  by  the  common  law,  and  the  canon  law,  whereby  thar  disability 
incurs,  is  here  abolished.     1  Sal.  162.  (i) 

(A  2.)  Po. 

-*ii-'--i^  --         -  ■-  —  

(#)  1.  A  trastee  cannot  purchase  the  trust  estate,  or  any  part  thereof.    1  Vetn.  465. 
6  Vea.  707.    S  Atk.  59.    3  Mer.  200. — 2.  Whether  the  bai]gain  be  adyantag^oM  or 
not.     S  B.^:.  C.  637.  400.     10  Ves.  593.     1  Yes.  9.  585.  395.     6  Ves.  6S7.      10  Yes. 
965.  —  Z.  Nor  can  he  purchase  for  his  own  benefit  a  renewal  which  the  owner 
Rfused  so  sell  to  the  census  fue  iruil,      10  Yes.  395.      Yide  7  B.  P.  C.  367.  S13. 
1  8,&Li,  131.-— 4.  Yet  a  purchase  by  a  trustee,  when  found  to  be  for  the  be- 
nefit  of  an  infiint  cetiui  que  trutt,  will  be  enforced.    13  Yes.  603.    6  Ves.  631*'^ 
5.  Aad  though  a  trustee  cannot  purchase  from  hioiself,  he  is  allowed  ta  pordnse 
from  }m  tmkd  qwt  inttt,  providsd  there  is  a  dear  and  distrinct  oentinBc^  atotrtained 
to  be^uchy  after  a  jealous  and  scrupulous  lamination  of  all  the  circumstances,  and 
there  is  no  fraud,  no  concealment^  no  advantage  taken  by  the  trustee,  of  informStioa 
acquired  by  him  in  the  character  of  trustee.    9  Yes.  846.    12  Yes.  373.    9  B.  C.  C. 
400.    Vide  13  Ves.  601.  —  6.  And  if  an  estate  be  Tested  ki  tmstees  for  Ude^  for  the 
benefit  of  an  infant,  and  the  trustee  is  desirous  of  becoming  a  purchaser,  he  ma/ 
file  a  bill  for  the  purpose  of  carrying  the  trust  into  execution,  under  the  direction 
of  the  court,  and  upon  the  sale  may  apply  to  the  court  for  leave  to  become  the  pur- 
chaser, upon  oflering  to  give  more  than  any  other  person.    5  Ves.  6S1. — 7.  AS|  and 
upon  Uie  same  pHncipal  that  trustees  cannot  purchase,  so  cannot  commiinotiers  of 
bankrupt,  whether  bidding  for  themselves  or  others.    6  Yes.  617.     IS  Yes.  6.-^ 
8.^  Nor  assignees.    6  Yes.  637.    8  B.  P.  C.  42.  —  9.  Nor  the  solicitor  to  the  com- 
mission,    ^ajpra  tit.  Bankrupt. — 10.  Nor  can  the  committee  purchase  the  lunatic's 
estate,    i  Mad.  T.  91. — 11.  Nor  as  it  seems  can  an  executor  purchase  his  testator's 
effects.    18  Yes.  170.  — 12.  Nor  can  governors  of  a  charity  take  leases  of  the  charity 
land.    1 7  Yes.  500.  — 13.  And  the  rule  holds  between  principal  and  steward  or  agen^ 
15  Ves.  47.      5  Ves.  485.    7  Yes.  599.    11  Yes.  358.      13  Ves.  95.    2  S.  &  L.  492. 
Sed  vide  i  B.  C.  C.  55s.  — 14.  But  not  as  between  mortgagor  and  mortgagee.    2  S. 
Sc  JL,  673.  — 15.  A  purchase  of  trust  property,  bv  trustees  for  their  own  benefit,  was 
set  aside  after  a  considerable  lapse  of  time,  and  several  assignments.    Cooper,  146. 
Vide  Id.  201. —  16.  An  attorney  may  purchase  of  his  client  f  but  in  such  case  the 

atttomey^ 
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(A  «0  PoUtic. 

A  body  politic  is  sole,  or  aggregate.  Co.  L.  2.  a.  Vide  Franchi- 
ses»  (F  1,  &c) 

A  corporation  aggr^oate  consists  of  many  persons,  all  capable  of 
purchasings  or  one  capable,  and  the  others  incapable.     Co.  L.  2.  a. 

A  corporation  sole»  as  the  king,  a  bishop,  a  parson,  &c.  may  pur- 
chase to  him  and  his  successors.     Co.  L.  250.  a. 

So  a  corporation  aggregate,  where  all  are  capable ;  as,  a  mayor  and 
commonalty.    Vide  Co^  L.  250.  a. 

Dean  and  chapter. 

So  where  one  is  capable,  and  others  incapable;  as,  an  abbot  may 
purchase  without  the  consent  of  the  convent,  and  cannot  afterwards 
avoid  it.     Co.  L.  2.  b. 

But  hb  successor  for  good  cause,  and  not  otherwise,  may  waive  the 
purchase.     Co.  L.  2.  b. 

As,  if  the  rent  reserved  exceed  the  value  of  the  estate.   Co.  L.  2.  b. 

■ 

(B  1.)  mtio  not. 

But  a  monster,  who  has  not  an  human  form,  cannot  purchase.     Co. 

L.  S.  b. 

Nor  a  man  professed  in  religion,  for  he  is  dead  in  law ;  as  a  monk, 
friar,  nun,  &c.  except  when  they  are  sovereigns  of  an  house  of  reli- 
gion.    Co.  L.  S.  b.  132.  b. 

So  a  community  not  incorporated  cannot  purchase ;  as,  the  pa- 
rishioners or  inhabitants  of  D.    Co.  L.  S.  a. 

The  commoners  in  such  a  waste  cannot  take  by  grant  of  the  lord, 
Co.  L.  3.  a.  > 

So  churchwardens  cannot  purchase  lands,  (but  goods  only).  Co. 

X^.  9.  a. 
(B  S.)  By  the  statute  of  mortmain. — What  is  mortmain. 

By  the  st.  7  Ed.  1.  de  religiosis.  Si  guts  religiasuSf  vel  alius^  (for 
magna  diarta,  9  H.  3.  36.  extends  only  to  a  relimous  house  wluch 
purchases,  2  Inst  75.)  purchase  lands  or  tenants  m  fee,  the  lord  of 
whom  die  lands  are  holden  may  enter  within  a  year ;  or,  if  he  be  n^li- 
gent,  the  next  lord  within  half  a  year ;  or,  if  he  neglect,  the  kmg 
may  enter. 

So  by  the  St  W.  2.  13  Ed.  1. 32.  if  he  obtain  a  recoveiy  by  collu- 
non.    2  Inst  429. 

And  by  the  st  15  R.  2. 5.  if  there  be  a  feoffinent  to  the  use  of  such 
an  one. 

And  these  statutes  extend  to  eveiy  corporation,  sole  or  aggregate, 
ecclesiastical  or  temporal.    Co.  L.  2.  b.    2  Inst  75. 


attorney,  to  support  bis  purcfaasCy  must  be  able  to  shew  that  he  paid  the  full  amount 
he  could  have  obtuned  from  any  other  person.  15  Ves.  48.  l  Mad.  T.  95.  Vide 
1  B.  &  B.  104.  — 17.  And  the  same  rule  prevails  in  a  sale  bv  an  attorney  to  his 
client.  6  Ves.  278.  — 18.  A  purchase  from  his  client  by  a  solicitor,  who  was  also 
trustee  for  the  sale  of  the  estate  for  payment  of  debts,  was  confirmed,  upon  the 
ground  of  his. having  attempted  ineffectually  to  ^11,  of  there  being.no  fraud  in  the 
transaction,  and  of  the  purchase  having  been  recogniz^  and  approved  of  by  the 
cetUd  que  inul.    2  Eden.  154.    Vide  18  Ves.  304. 

If 
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If  lands  are  granted  to  them  upon  an  exchange.     Kit  39.  b.     F. 
N.  B.  MS.  E.  F. 

If  an  advowson  be  appropriated  to  them.      F.  N.  B.    22S.    H. 
Kit.  39.  a. 

Or,  a  rent-charge  granted.     F.  N.  B.  223.  B.     Kit  38.  b.  139,  b. 

So  if  lands  are  devised  to  them.     F.  N.  B.  224.  F. 

So  if  a  bishop  enta*  upon  land  purchased  by  his  villein,  it  is  mort- 
main.    F.  N.  B.  224.  b.     Kit.  38.  b. 

If  a  bishop,  or  other  corporation  alien  to  another  and  his  successors. 
F.  N.  B.  222.  D.     Kit  38.  b. 

By  the  st  23  H.  8.  10.  feofiments,  fines,  wills,  &c.  to  the  use  of 
the  parish  church,  chapel,  guilds,  commonalties,  &c.  or  to  find  obits, 
priests,   &c.   which  are  to  have  continuance  above  20  years,    shall 
be  void. 

^  If  there  be  an  alienation  in  mortmain  of  things  not  held,  as  of  a 
villein,  rent-charge,  common,  advowson,  &c. ;  the  king  shall  have 
them  presently.     Co.  L.  2.  b. 

(B  3.)  What  is  not  mortmain. 

But  if  an  annuity  be  granted  to  a  corporation,  it  is  not  mortmain; 
for  that  charges  the  person  only.     Co.  L.  2.  b. 

So  if  goods  and  cnattels  are  granted.     Kit.  139.  b. 

So  a  grant  of  a  distress  in  omer  lands  for  an  ancient  rent.     Q.  F. 
N.  B.  224.  G.     Kit.  39.  b. 
'  A  release  of  rent  to  the  tenant.     Kit.  39.  a. 

A  recovery  in  value  upon  voucher.     Kit  39.  b. 

So  the  king  by  his  licence  may  dispense  with  an  alienation  in  mort- 
mam.     Kit  39.  b. 

And  before  such  licence  an  ad  quod  damnum  antiently  issued ;  but  it 
is  not  now  used.     F.  N.  B.  222.  D.     Vide  st  27  Ed.  1. 

But  such  licence  does  not  bi£d  the  other  lords.  Vide  F.  N.  B. 
222.  D.     Kit  139.  a.  b. 

And  therefore,  it  was  enacted  by  the  st.  7  &  8  W.  3.^37.  thatthe 
king  may  licence  to  a  lien,  or  take  in  mortmain. 

So  a  aevise  to  a  charitable  use  within  the  st  43  Eliz.  is  not  mortmain. 

Though  the  devise  be  to  a  college.     R.  1  Lev.  284. 

(B  4.)  By  what  names  they  shall  purchase.  —  Persons  natural. 

A  man  r^ularly  ought  to  purchase  by  his  name  of  baptism,  and  his 
surname.     Co.  L.S.a. 

But  if  he  purchase  by  his  name  of  confirmation,  it  is  sufficient  Co. 
L.  3.  a.  and  that  ought  to  be  used.     1  Brownl.  47. 

So,  if  there  be  a  certain  description  of  the  person  who  purchases, 
although  his  christian  and  surname  are  omitted,  it  is  sufficient  Co. 
L.  3.  a. 

As  if  a  grant  be  tp  the  earl  of  Pembroke,  the  bishop  of  Ix)ndon, 
&c.  by  his  name  of  dignity ;  for  the  person  is  certain.     Co.  L.  3.  a. 

To  the  Chester  herdd,  &c.    R.  2  RoL  44. 1.  15. 

To  the  wife  of  B.     Co.L.3.  a. 

Primoj  Old  secundo  Jtlio,  seniori  puerot  natu  minimo^  omnibus  Jlliis, 

fliabm^  liberis,   exitibusy  aut  rectis  haredibus  de  B.     Co.  L.  3.  a. 

R.  Mo.  104. 

And 
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And  primopuerot  may  be  to  the  first  child,  tho\igh  it  be  a  feotale^  if 
it  be  so  explained  by  any  other  writing.     R.  Mo.  104. 

If  it  be,  to  the  issue  male^  his  fint  issue  male  shall  take.  B.  3 
Lev.  438. 

So  though  his  christian  name  be  added,  and  mistaken.     O).  L.  3.  a. 

So  if  there  be  a  limitfttion  to  the  hdir  male  of  the  body  of  his  grand- 
father, the  heir  male  shall  take^  though  there  be  an  heir  general  alive ; 
for  the  description  is  sufficient  to  make  him  take  by  descent,  and  thec»- 
fore  it  shall  be  well  by  purchase.     R.  2  Ver.  730. 

But  if  there  be  a  description  of  a  person  certain  in  esse^  and  there 
is  no  such  one  in  return  natura^  a  person  who  afterwards  anawers  to 
the  description  cannot  take;  as,  if  a  remainder  be  limited  to  B.  the 
wife  of  A.,  though  A.  al^rwards  marry  B.  before  the  particular  estate 
ends,  she  cannot  take.     Mo.  104. 

Vide  Fait,  (£  3.) 

(B  5.)  Politic. 

So  a  corporation,  regularly,  ought  to  purchase  by  its  name  of  incor- 
poration ;  and  therefore,  a  grant  by  or  to  the  master  and  wardens  of 
cooks  in  London,  whereas  they  are  named>  master  and  governorsi 
will  be  void.     R.  PL  Com.  637.  b. 

The  master  of  St.  Peter's,  where  the  name  is,  the  master  of  St. 
Peter's  and  St.  Paul's.     Bro.  Corporation,  8. 

The  provost,  &c.  of  the  house  of  N.  where  it  is  a  chfuontiy.  Bro. 
Corporation,  21,  22. 

The  dean  and  chapter  cathedralis  eeoksia  umcta  4r  indirndtus  trini* 
tatis  N.  omitting,  ex  fundatume  Reg.  Ed*  6.  Adm.  3  Co.  75.  3  And. 
166,  167.     Jon.  170. 

Collegium  regale  de  Eton^  where  the  name  is,  cottegium  bealm  Maria 
deEtm.    Dy.  150.  a.     1  And.  23,     Mo.  )9. 

The  dean  and  canons  libera  capelke  de  W.  where  the  name  is,  the 
dean  and  canons  capella  St.  Geo.  Martyr  de  TV.     1  Leo.  162. 

The  master  coUegii  de  Merton  in  Oxonia^  where  the  name  is,  coUe^ 
gium  scholarium  de  M.  in  imiversitate  Osonia.  1  Leo*  162.  Cont. 
Mo.  266. 

The  presbyters  and  chaplains  of  St.  Stephen's,  where  the  name  is. 
The  dean,  canons,  and  vicars  of  St.  Stephen's.  \  2  And.  166. 

The  provost  and  scholars  of  Queen's  college  in  the  university  of 
Oxford,  where  the  name  is,  the  provost  and  scholars  atda  regime  de 
Oxford.     Dub.  Lane,  15.  33. 

Yet  an  addition  to  a  name  does  not  avoid  the  purchase,  but  shaU  be 
rejected :  as,  •  if  the  master  and  brethren  are  named^  the  master  and 
brethren  sive  socii.     Rp  1 1  Co.  20.  a.    Bro.  Corporation  8.  62. 

If  the  master,  &c.  of  the  mystery  of  cooks,  are  named,  of  the  cmft 
and  mystery.    PL  Com.  537.  b. 

If  the  hospital  H.  7.  r^is  Anglia  be  named,  the  hospital  H.  7. 
nuper  regis.     R.  1  Lea  159. 

It  collegium  Christi  in  Oxonia  be  named  coJ/^^'«m  Christi  in  academia 
Oxonia.     R.  Mo.  361.     Vide  Mo.  865.,   Sav.  129.     R.  P(^h.  56. 

If  any  ornament  to  a  name  be  added,  or  omitted.     Poph,  15^,  7. 

Nor  an  immaterial  variation ;  as^  a  lease  by  the  dean  and  diapter  of 
Exeter,  instead  of  in  Exeter.     R.  2  Leo.  97-     2  RoL  42.  !•  45. 

By 
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By  the  master  domtis  sivi  coUegii^  instead  of,  dom&s  sive  hospitalis  i 
for  a  college  and  hospital  are  the  same.     Semb.  1  Leo.  215. 

CoUegii  trinitatiSf  instead  of,  collegii  sanct^  4*  indivicUus  trinitath. 

1  Leo.  161. 

The  dean  and  chapter  ecclesue  de  Peterborough^  instead  of,  ecclesia 
Petriburgensis.     1  Leo.  159.     Cont.  1  And.  23. 
'    MagUUr  coUegii^  instead  of,  magister  atd^j  S^c.     R.  11  Co.  22.  b. 

Magister  hospitalis  H.  ?•  de  Savoy  Sf  capellanus  prcedicti  hospitalism  in- 
stead of,  magister  4*  capellanus  hospitalis  H.  7.  de  Savoy.  R.  1  Leo. 
159.     AecDy.  278.     Mo.  865. 

The  ministex:  of  God  of  the  poor  house  of  D.  instead  o^  the  mi^ 
nister  of  the  pocnr's  house  of  Grod  of  D.  Dnb.  2  And.  117. 
R.  Mo.  865. 

Major  4*  battivi  tnlUe  deD.  4r  burgenses  ejusdem  inlhe^  where  the 
name  is,  major  Sr  burgenses  vilUs  de  2>.     R.  1  Rol.  119. 

The  dean  and  chapter  ecclesite  Petriburgensisj  instead  of,  sancti  Pe- 
tribttrgensis.     Mo.  14.     Cont  i  And«  23. 

So^  if  a  statute  or  testament  give  a  certain  description,  it  is  sufficient, 
though  the  name  be  not  observed :  as,  if  advbwsons  of  recusants  are 
given  to  the  university  of  Cambridge.    R.  10  Co.  57*  b.     11  Co.  21.  b. 

2  Leo.  165. 

So  in  grants  and  conveyances,  it  is  sufficient,  if  the  same  name  in 
re  ei  sensu  be  used,  though  not  in  verbis*     R.  10  Co.  124.  (/) 

So  by  a  verdict^  or  an  averment^  a  misnomer  may  be  aided.  10  Co. 
125.  b. 

So,  if  an  ancient  corporation  be  incorporated  de  naooj  with  an  addi- 
tion to  the  name ;  a  lease,  &c  by  the  ancient  name  will  be  good.  R. 
Jon.  167. 

(C)  (CDtio  fiatie  capacity  to  grant. 

EveiT  person,  being  a  natural  and  lawful  subject,  of  sane  memory, 
and  full  age,  may  msS:e  a  feoffinent,  grant,  leasQ  &c.  Co.  L.  42.  b. 
Vide  Grant,  (A  1.) 

Though  he  be  a  bastard.     Co.  L.  42.  b. 

Convict  of  heresy.     Co.  L.  42.  b. 

A  leper  removed  by  the  king's  writ  a  societate  hominum.  Co. 
L.  42.  b. 

Though  he  be  deaf,  dumb,  or  blind,  if  he  has  good  sanity,  and  dis- 
cretion*   Co.  L.  42.  b. 


(0  1.  A  corporation,  entitled  **  The  wardein  and  poore  of  the  hospitall  of  the 
i^ljr  Ttinitie  lo  C*  of  the  foundation  of  J.  W.  archbishop  of  C."  by  deed  sealed 
with  their  common  seal,  in  which  they  describe  themselves  as  **  the  warden  and  poor 
of  the  hospital  of  the  Holy  Trinity  in  6.*',  omitting  the  name  of  their  founder,  sell  part 
of  their  estates  for  SoL  paid  in  discharge  of  the  costs  of  the  sales  made  ty  them  for 
the  redemption  of  their  land-tax.  Held,  1.  That  the  mis-description  of  the  corpora- 
tion, in  omitting  the  name  of  their  founder,  was  immaterial;  and  that  if  it  had 
been  material,  it  would  have  been  cured  by  54  Geo,  3.  c.  173.  s.  IS.  2.  That  the 
a(^lication  of  the  50/.  to  defray  the  ezpences  of  the  sale  of  the  corporation's  other 
estates,  was  a  valid  payment  within  39  Geo.  5.  c.  6.  s.  36.  2  Mar.  1 74.  6  Taunt.  467* 
^-«  9.  A  misnomer  of  a  corporation  in  a  devise  to  them,  shall  not  vitiate,  where  it 
can  be  collected  to  what  corporation  it  was  the  testator's  intent  to  devise. 
7  Taunt.  546. 


(D)  (DOtJO 
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(D)  m\iO  not. 

(D 1.)  A  man  professed. 

But  a  person  professed  in  religion  (who  is  cmliter  moriuus\  as  a 
monk,  friar,  canon,  &C  cannot  make  a  grant;  for  bis  grant  shall  be 
▼oid. 

Yet  the  sovereign  of  an  house  of  religion,  as  an  abbot,  prior,  .&c. 
may  make  a  grant,  &c.    Vide  Co.  L.  1S2.  b. 

So  may  a  monk,  friar>  8ec.  in  the  name,  and  by  the  assent  o^ 
vereign.  "^  ^ 

Or,  as  a  fiumer  of  the  ki^,  in  respect  of  his  fium 
L.  1S2.  b.    Vide  Abatement,  (E  6.)  '    Vide  Co. 

(D  2.)  A  feme  covert. 

So  a  grant  by  a  feme  covert,  without  the  assent  of  her  husband,  will 
be  void.     Vide  Baron  and  Feme,  (Q). 

Yet  a  fine,  or  common  recovery  of  her  own  land,  will  be  good,  till 
it  be  avoided  by  her  husband.     Vide  Baron  and  Feme,  (P  1.) 

So,  a  grant  en  autre  droits  as  executrix.  Vide  Baron  and  Feme, 
(P  S.) 

So,  if  a  woman  make  a  grant  when  sole,  and  deliver  the  deed  as  an 
escrow,  to  be  her  deed  upon  conditions  performed,  and  before  the  con- 
ditions performed  she  takes  husband,  and  then  the  conditions  are  per- 
formed, it  wUl  be  good ;  for  after  performance  it  has  relation  to  the  de- 
livery.    Per  Grant,  9. 

So,  if  a  feme  covert  deliver  a  deed  when  covert,  and  after  the  death 
of  her  husband  deliver  it  de  novo)  it  shall  be  good  by  the  second  de- 
livery ;  for  the  first  delivery  was  entirely  void.     2  Rol.  26- 1.  3. 

Vide  Fait,  { A  3.  —  B  5.) 

(D  3.)  An  infant. 

So  a  grant  by  an  infant  by  deed  will  be  void,  if  it  seems  to  his  pre- 
judice.    Vide  Infant,  (C  2.) 

So,  if  the  grant  takes  effect  by  livery  from  his  hand,  or  seems  to  his 
advantage,  yet  it  is  voidable,  and  may  be  avoided  by  him  or  his  heirs. 
Vide  Infant,  (C  3,  &c.) 

(D  4.)  A  man  insensible. 

So  a  man,  who  has  no  understanding,  as  if  he  be  dumb,  deaf,  and 
blind  firom  his  birth,  has  not  a  capacity  to  grant,  but  his  grant  Ynil  be 
void.     Per  Grant,  25* 

(D  5.)  A  man  non-sane. 

So  a  man  of  non-sane  memory,  has  not  a  capacity  to  make  a  grants 
that  shall  bind  his  heir,  or  any  other  besides  himself.  Vide  Ideot, 
(C  — Dl,  &c.) 

And 
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And  therefore,  if  an  idiot,  lunatic,  &c.  make  a  feofiinent,  grant,  or 
gift,  &c.  his  heir  shall  avoid  it     Vide  Per.  Grant,  21. 

So,  if  he  make  a  feoffment  with  a  letter  of  attorney  to  make  livery 
when  non-sane,  and  afterwards  he  comes  to  a  good  memory,  and  then 
livery  is  made  without  any  other  assent;  his  heir  shall  avoid  it.  Per. 
Grant,  23. 

But  a  man  non-sane  cannot  avoid  his  grant,  &c.  during  his  life ;  for 
he  cannot  disable  himself.     Per.  Grant,  21. 

So^  if  the  grant  be  by  matter  of  record,  as  by  fine,  &c.  his  heir  shall 
not  avoid  it     Per.  Grant,  24. 

(D  6.)  Attainted. 

So  a  person  attainted  («)  of  treason,  or  felony  has  not  a  capacity  to 
make  a  grant  that  shall  bind  the  king,  or  the  lord  of  whom  die  lands 
are  held.-   Vide  Per.  Grant,  26. 

But  a  grant  by  a  person  attainted  binds  himself  and  his  heirs.  Vide 
Per.  Grant,  26. 

(D7.)  Head  of  a  corporation. 

So  the  head  of  a  corporation  aggregate  has  not  a  capacity  to  bind  the 
corporation  by  his  grant,  without  Assent  of  the  communi^  under  the 
common  seal:  as,  if  a  mavor  make  a  feoffment,  or  grant  of  land,  or  a 
grant  of  a  rent,  &c«  out  of  land,  without  assent  of  the  commonalty  under 
Sie  common  s^,  it  will  be  void.    Vide  Per.  Grant,  31. 

So)  the  master  of  an  hospital  or  college,  without  assent  of  the  bre- 
thren.   Vide  Per.  Grant,  SI. 

So  a  grant  by  the  head  of  a  corporation  sole  binds  only  himself,  but 
not  his  successor :  as,  a  grant  by  an  abbot,  prior,  &c.  without  assent  of 
the  convent    Vide  Per.  Grant,  SI. 

By  a  bishopy  without  assent  of  the  dean  aiid  chapter. 
,  By  a  dean,  without  assent  of  the  chapter.    Vide  Per.  Grant,  SI,  S2. 

n^a  tmof  mUf  wnm  fn  tmttf  aim  h^m  not.  Vide  Actiok,  (B  1,  &c.  — 
C  1,  &c)  —Abatement,  (E  1,  &c.  —  F 1,  &c.) 

0^  mn  W^9  aiOi  tale  hi  nctHieie,  ann  tii^o  not.  Vide  Devise,  (G. — H  1, 
^c.  — I.  — K.) 

npo  mar  maoFi  anH  tt^o  not*    Vide  Baron  and  Feme,  (B  1,  &c.) 
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^katdt  cape*    Vide  Process,  (D  4.) 
Vetit  cape.    Vide  Process,  (D  5.) 


(y)   Seiiible»  that  a    fine    levied    by    a  felon    before  conviction   is    operative. 
9  Wilfl.  919. 
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CAPIAS. 

Vide  I^LKApEB,  (2  W  a). 

€0viap  an  ffiri<rf«rin^*^r    Vide  Execution,  (C  9,  &c)— Bail,  (B  4v) 

€B9lBB  pfo  ftw ♦    Vide  Execution,  (B  1,  2.) 

eauiatf  0i  IUta0-    Vide  8tatc«  Staple,  (D  4-) 

CatfM  Qtla08tum^    Vide  Pleader,  (2  W6.)  — Utlagaby  — WAiJ&s> 

(B  2.) 
ecmtom  capiaik    Vide  Process,  (E  7.) 
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CAHATUR. 

Vide  Leet,  (O  7,  8.) 


CARRIER. 

Vide  Action  vk>n  the  Case  ion  Neouoence,  (C  1,  &c.} 


CASE. 
Vide  AcTioH  upon  T^z.  Cass. 


CASTLE. 

(A)  duG(tle*0U(u:Xi« 

Aid  for  die  keeping  of  ft  casde  oondnnes,  dioogli  the  castle  b*  de- 
stroyed. ,  I^  Mo.  1. 


CASU  PROVISO. 

WMut  mm  in  SBSu-vtsMss.    VH*.  Dux  vuit  uwba  MttoBm*  (D). 


y 


CASU  CONSIMILI. 

OWt «(  ami  to  cswiinili  auw.    Vide  Dim  foit  imvra  ^tatem,  (E). 


i^ka«^*««-W^^taMM.^.M«IMK^ 


CASUAL  PROFITS. 

Vide  Prerooative,  (D  49,  50.) 

CATHEDRAL. 

Vide  Cbmbtbry,  {A.  3.)  —  Esolise,  (B). 


CEMETkRY.  S«3 

CATTLE. 

Vide  Dishes,  (H  5,  &c.) 


CAUSE  OF  ACTION. 

Vide  ABATliM^T,  (G  4,  &c.  —  H  24.)  —  AcTtOM,  (E  —  P  — 

G— I). 


•**aia*a««MWW> 


CAUTION. 

Vidfe  ADMiftALTT,  (E  19.)  —  Bail,  (D.) 


CEMETERY. 


(A  1.)  OBftatCfe^^tO.  p.  323^ 

(A  2.)  To  whom  the  profits  belong,  p.  323. 
(A  8.)  What  privileges  belong  to  the  church-yard, 
p.  324. 

(ft)  iibtial.  p.  324. 

In  what  place  it  shall  be. 

(C)  Combt  monument,  etc.  p.  325. 

(Al.)  Cliutcfi^gartK. 

The  cfaurdi-jrard  is,  totusjimdus^  qui  infra  dausuram  ipsius  cofUine- 
iur.    Land.  267*  v.  Ccemeteriis. 

The  church-yiirdy  circa  ecclesiam  mqjorem  40  passus  cantinere  debet^ 
circa  nunorem  SO  passus.    Lind.  255.  ver.  Claiis.  Gsmet. 

(A  2.)  To  whom  the  profits  belong. 

The  soil  and  profiU  pf  the  thurch  and  church-yard  belong  to  the 
parson.    Vide  Esglise,  (G  1.) 

Or  to  the  vicar.    Vide  Ecclesiastical  Persons,  (C  14.) 

And  the  parson  may  make  a  lease  of  the  church-yard. 

If  he  lease  his  parsona^  the  church  and  church-yard  pass. 

If  any  cut  com  or  trees  there  growing,  trespass  lies  by  the  parson  or 
hH  lesiste.  (^) 

By  usage  in  London,  the  churchwardens  take  the  money  for  burying 
m  Ae-ehiuf^iM^^ttrdi-yard,  and  Uie  parson  has  nothing  but  in  the 
cbtoed.    2  abo.  184. 

(x)  And  iHiew  tke  panon  libeQed  in  the  spiritual  court  for  cuttii^  elms  in  the 
climh*yflrd,  the  ddmhnt  obtained  a  prohibition  on  luggeition  that  dicgr  grew  on  Jut 
IraehoM.    lLd.Rd.tls. 

Y«  So 
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So  the  incjosure  of  the  church-yard  belongs  to  the  parishioners. 
Vide  Prohibition,  (G  3.) 

(A  3.)  What  privileges  belong  to  the  church-yard. 

Ccemeterium  gaudet  eodem  privilegioj  quo  ecclesia.  Lind.  256»  r* 
Cemeterio^  270. 

Andj  therefore,  before  sanctuary  was  taken  away,  churches  and 
church-yards  had  the  privile^  of  sanctuary.     Vide  st.  32  H.  8. 12. 

By  the  st.  of  Wint.  IS  Ed.  1.  6.  fairs  and  markets  shall  not  be  kept 
in  church-yards,  for  the  honour  of  the  church. 

By  a  constitution  at  Oxford,  anno  Lind  270.  Judicium  sangui- 
nisj  (i.e.  Causa  perjudices  sceadares  de  effmione  sanguinis^  aut  corpo^ 
ralipcnid)  ne  tractetur  in  ecclesiaj  aut  ccemeterio. 

So  by  the  88th  canon,  anno  1608,  the  churchwardens  and  their  as- 
sistants shall  suflfer  no  plays,  feasts,  banquets,  drinkings,  temporal  courts, 
or  leets,  lay-juries,  musters,  or  other  pro£uie  usage  in  the  church,  or 
church-yard. 

So  by  the  st  5  Ed.  6.  4.  if  any  by  words  only  quarrel,  chide,  or 
brawl  in  the  church  or  church-yard,  the  ordinary  on  proof  by  two  wit- 
nesses may  suspend  him,  if  lay,  ab  ingressu  eccUsia^  if  clerk,  ab  officio^ 
as  long  as  he  thinks  meet. 

If  any  smite  or  lay  violent  hands  on  another^  he  shall  be  ipso  facto 
excommunicate. 

If  any  maliciously  strike  with  a  weapon^  .or  draw  a  weapon  to  strike 
in  the  church  or  church-yard,  and  be  convicted  by  verdict  [y\ 
confession,  or  two  witnesses  before  the  justices  of  assize,  oyer  and  termi- 
ner, or  the  peace,  he  shall  lose  one  of  his  ears,  or  if  none,  be  stigma- 
tized on  the  cheek  with  a  hot  iron  with  the  letter  F.  and  besides  stand 
ipso  facto  excommunicate. 

Cathedral  churches  are  within  this  statute,  and  churph-yards  which 
belong  to  them.     R.  Cro.  EI.  224.     I  Leo.  248. 

So  It  shall  be  within  the  statute,  if  any  smite  or  draw  a  weapon  to 
smite,  &c.  in  his  own  defence.     Vide  Noy,  171. 

But  the  indictment  must  say,  quod  malitiose  percussit^  or  extrojdt  cum 
intentione  adpcrcutiendum.     R.  Noy,  171,  2. 

So  he  shall  not  be  excommunicated,  'till  the  conviction  transmitted 
to  the  ordinary,  and  sentence  upon  it,  though  the  statute  says  he  shall  be 
f;7soyac/o  excommunicated.  Dub.  Dy.  275.  b.  But  ace.  in  morg.  R. 
Cro.  El.  919. 

'Till  the  conviction  transmitted,  but  that  is  sufficient  without  sentence 
upon  it.     R.  1  Vent.  146. 

(B)  TBurial. 

In  what  place  it  shall  be. 

Burial  was  the  usual  character  of  a  parochial  church.  Seld.  de  Dec. 
c.  9.  sect.  4.     Vide  Esglise,  (C). 

{if)  1.  The  ecdesiastica]  court  bad  jurisdiction  to  give  sentence  of  excommiimca- 
tion ;  and  there  must  have  been  a  sentence  declaratory  at  least,  for  striking  in  a  church- 
yard. B.  R.  H.  190.  —  2.  And  this  might  have  been  done  without  any  prior  convic- 
tion. Ibid.  —  9.  Unless  on  the  third  clause  of  striking  with,  or  drawing  a  weapon, 
and  there  a  temporal  punishroent  (the  loss  of  an  ear)  bemg  inflicted,  and  Ae  excom- 
munication and  accumulated  punishment,  a  prior  conviction  was  requisite.'   Ibid. 

And 
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And  therefore. every  person  (who  may  have  christian  burial)  may 
have  burial  in  the  church-yard  where  he  dies,  by  the  general  custom  of 
England. 

And  that  without  any  fee  for  breaking  up  the  soil.     R.  1  Sal.  334.  (z) 

Though  the  church-yard  be  in  a. city,  where  anciently  no  burial  was 
allowed  without  the  king's  licence. 

So  by  the  canon,  ne  cut  pro  pecunice  denegetur  sepuUura^  sed  si  quid 
devotione  fidelium  consuetumjnerit  erogariy  volumus  per  ordinarium  loci 
eccUsiisjustitiam  fieri.     Lind.  278,  279. 

And,  therefore,  in  ecclesia,  vel  coemeterio,  pro  sepuUurd  nihil  exigi 
debei,  nee  pro  officio  sepultune.     Lind.  278. 

So,  though  by  the  canon,  laicus  non  sepeliatur  in  ecclesiaj  nisi  in 
ccmeterio. 

Yet  by  the  custom  of  England,  every  one  (who  shall  have  christian 
burial)  may  have  burial  in  the  common  part  of  the  church  or  chancel, 
paying  the  usual  fee  to  the  parson  for  breaking  up  the  soil.  Vide  Es- 
glise,  (G  1.) 

The  usual  fee  is  3^.  ^d.  in  the  church ;  6s,  Sd*  in  the  chancel. 

Or  by  custom  it  may  be  more.  1  Sal.  334.  2  Keb.  778.  3  Keb.  523. 

So  by  custom,  the  fee  shall  be  paid  to  the  churchwardens,  though  of 
common  right  it  belongs  to  the  parson. 

So  a  man  may  prescribe,  that  he  is  tenant  of  an  ancient  messuage, 
and  ought  to  have  separate  burial  in  such  a  vault  within  the  church. 

Or  in  such  an  isle,  or  the  quire. 

And  .if  he  be  disturbed,  he  may  have  an  action  upon  the  case.  2  Cro. 
606.  (a) 

So,  diough  by  the  canon,  a  man  shall  be  intombed,  ubi  decimas  per'" 
salvebat  vivus. 

Yet  he  may  by  his  will  appoint  his  burial  at  such  a  monastery,  &c. 
as  he  pleases.     Seld.  de  Dec.  c.  9.  sect.  4. 

And  if  the  burial  be  out  of  the  parish  where  he  died,  the  parson  of 
the  parish  where  he  died  cannot  prescribe  for  a  fee  tor  his  funeral^  unless 
he  was  a  parishioner  there.     R.  Hob.  175. 

So,  although  he  was  a  parishioner ;  for  he  ought  not  to  have  a  fee, 
where  nothing  is  done.     Semb.  Sal.  332. 

But  by  the  canon  afelo  de  se  shall  not  have  burial  in  the  church,  or 
church-yard,  without  a  licence  from  the  bishop  or  ordinary. 

Nor  a  man  excommunicated. 

(C;  Comb)  monument,  etc. 

So  an  heir  or  executor  may  erect  or  set  up  a  tomb -stone  or  other  mo- 
nument in  a  convenient  place  within  the  church  or  church-yard,  for  the 
honour  of  his  ancestor  there  buried. 

And  if  any  one  pull  down  or  de&ce  such  tomb-stone  or  monument, 
the  heir  may  have  an  action  for  it.     Co.  L.  18.  b. 

(z)  1.  Willes,  356.  —  2.  It  may  be  due  by  custom  m  any  particular  parish.  Ibid.  — 
9"  The  burial  fees  in  St.  George^i,  Bloomsbury,  are  directed  by  stat.  3  Geo.  9.  c  9.  to 
be  fixed  by  certain  commissionere.    Ibid. 

(0)  But  a  custom,  that  every  parishioner  has  a  right  to  bury  his  dead  relations  in 
lie  church-yard,  as  near  to  their  ancestors  as  possible,  is  bad.    2  Wlls.  28. 

Y  S  So 
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So  if  any  debet  the  amis,  pennoDSi  jtc.  put  up  in  a  uptfid^Y  or 
elsewhere^  in  honour  of  his  ancestor.     Co.  L.  18.  U 

Though  they  are  defieu^ed  by  the  parson,  ordinary,  or  churchwi^nlensy 
as  well  as  by  a  stranger.     R.  2  Cro.  S67- 

So  the  wue  or  executors  who  set  them  up  may  have  an  action  £v  de» 
facing  them  in  their  time.     Co.  L.  18.  b. 

But  a  monument,  tomb,  Slc.  cannot  be  erected  to  the  hindrance  of 
divine  service.     S  Inst*  202.  {b) 


CENSURES. 

lEccIreiaatlcal  crwnirea.    Vide  Pberogativs,  (D  12.) 


CERTAINTY. 


Vide  Abatement,  (H  5.) — Action  upon  tii«  Cask  ppov  Am- 
8UMP8IT,  (A  3,  &c.  —  H  3.) —  AcTipK  upoir  THK  C^ac  upon  Tbovxr, 
(G  2,  &c)  —  Appeal,  (6  6.)  —  Arbiteambnt,  (£  1 1.)  —  Commuh 
(S  19.)  —  Obakt,  (E  14.  —  G  5,  $.)  —  IwipTHWTi  (G  U  &c.)  — 
Inpobmation,  (p  2.)  —  Mandamus,  (D  5.)  —  Obuoahon,  (B  2.) 

—  Pleadeb,  (C  17,  &C.  48:  —  E  5,  &c  —  F  17.  —  S  21.  41,  42.  — 
2  W  7.  —  8  Z  1.—  SM  5.)  —  Prebcbiption,  (E  8.)  —  RbnXj  (B  7.) 

—  Retorn,  (E  1,  2.) 


CERTIFICATE. 


(A)  Ctial  be  certificate  of  tfie  bi0i)op« 

(A  1.)  When  it  shall  be.  p.  387. 

(A  2.)  When  not.  p.  327. 

(A3.)  By  whom  the  certificate  shall  b?.  p.  329* 

(A  ^.)  It  the  see  be  vaq^Qt  p,  329. 

(A  5.)  Upon  what  foundation,    and  at  what  time. 

p.  330. 
(A  6.)  How  it  shalll  be  made.  p.  330. 

(B)  Crial  b;  certificate  of  tti^  recoifO^r  qf  K^QnAan* 

p.330* 

(C)  Crial  bp  certificate  of  ?be  i^ftWbftl,  et^  p.  sai- 


■«•»■ 


(b)  1.  monuments  cannot  be  erected  without  the  consent  of  the  ordimigry  which 
must  be  giren  accordmg  to  a  prudent  and  legtU  discretion,  which  thi^supenor 
has  a  right  to  look  into  and  correct.  9  Str.  1080.  And.  69.  —  S.  And  ati  lippeal  £es 
from  the  ordinary  to  the  arenas.  Ibid.  If  the  consent  of  the  rector  be  necCMaiy  be- 
fore the  orcfinary  grant  such  licence,  and  it  be  granted  notwithstanding  his  dissent,  it 
is  a  ground  of  appeal.    3  Bast,  217. 

(A)  CrtaJ 
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(A)  crtal  ht  cettiHcate  df  t^  bfntoi^. 

(A  10  When  it  dhiil!  be. 

If  there  be  issue  upon  general  bastardy,^  it  sball  Ibe  tried  bjf  the  cer** 
lificateof  the  bishop.  '  Vide  in  l^astard,  (D  2.)  . 

So^  j^  the  iissue  bd  an  ungues  aJccoujle  eh  iojfoi  matrimonjf*    IISU&. 
584.  L  52.     Vide  in  Pleader,  (2  Y 16.) 

If  the  issue  be,  whether  there  was  a  ^vorce.  '  2  Uol;  585.  !•  47* 

Whether  there  was  bigamy.    2  R<j.  587.  !•  7. .        ,    . 

Whether  a  man  was  professed  in  reGgion.    2  RoL  584.  L 12.  586« 

So^  whether  he  was  professed  of  such  an  order.  2  Rol.  ^84*  !•  IP* 
580.  L  58.  4       %i  I 

So^  where  the  issue  is,  whether  a  prior  was  dative  or  perpetual*  2  RoL 
587.  1.  10.  584.  L  20.  -it 

Soy  where  the  issue  is,  whether  a  clerk  were  instituted  or  not,  it  shatt 
be  tried  by  the  ordinary.    2  Rol.  584.  I,  $•    Dy.  78*  b. 

So,  full  or  not  full ;  for  the  church  is  fiill  by  institution.  ^  Rol.  583. 
1.52. 

So  an  issttCj  whether  a  derk  was  able  or  not,  when  the  clerk  is  alive. 
2  Rol.  583. 1. 40. 

Whether  a  clerk  resigned  or  was  deprived.     2  Rol.  583.  I.  45,  6* 

Whether  a  church  be  void  by  deprivation.    2  Rol.  588.  1.  46. 

Whether  a  bishop  be  consecratea  or  qot.    2  Rol.  588*  I.  80^ 

Though  the  issue  be  upon  the  time  of  ihe  consecration.  2  Aol*  588* 
1.86. 

So,  if  the  issue  be,  whether  the  dean  or  another  is  guardian  of  the 
spiritualties.    2  Rol.  688.  1.  28.      . 

Whether  a  clerk  was  infra  sacros  ordinet*    Adm.  2  Lev.  26d. 

Or  was  so  at  the  tim^  of  his  institution :  lor  the  time  here  refers  to 
the  institution,  which  shall  be  tiied  by  tne  ordinary.  Semo.  2  Lev« 
260t  . 

So  an  issue,  whether  excommunicated  ck*  not,  shall  be  tried  by  the 
ordinary.     Co.  L.  184.  a. 

Whether  an  executor  refused  to  make  probate  of  a  win.    Semb. 

1  Leo.  205. 

So  by  the  St.  1  Jac.  4.  whether  a  recusant  oohfonped.    Hard.  6i. 

(A  3.)  When  not. 

l&ut  if  a  matter  of  spiritual  cognizance  is  not  directly  in  issue,  it 
shall  be  tried  by  the  country ;  as,  where  bastardy  is  not  directly  in  issue. 
Vide  Bastard,  [D  2.) 

If  the  issue  be,  wife  or  not  wife,  espoused  or  not,  &c.  2  Rol.  685. 
1.  10.  17.     Sho.  60.     Sti.  10.     1  Leo.  6S. 

Whether  feme  sole  or  covert.     2  Rol.  686.  1.  7. 12. 15.  20. 

Whether  A.  be  her  husband  or  not.     2  Rol.  686.  1.  21. 

If  the  issue  be,  that  she  was  married  before  her  afle  of  consent  to  B. 
and  afterwards  to  the  demandant,  and  so  his  wife,  and  not  the  wife  of  B. 

2  Rol.  586.  1. 25. 

Y  4  So, 
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So,  mania^  or  not;  for  the  marriage  in  fact,  and  not  the  legality  of 
he  marriage  is  in  Question.     R.  2  Rm.  585.  1. 50.    2  Cro.  102. 

So  in  a  personal  action,  if  the  issue  be,  whether  lawfully  married  ; 
for  the  marriage  is  the  substance  of  the  issue^  and  lawfully  ought  not 
to  have  been  added.     R.  1  Lev.  41. 

So,  if  a  matter  of  spiritual  cognizance  concerns  persons  dead,  or 
strangers  to  the  action ;  as,  if  the  bastardy  of  B.  be  alleged^  who  is 
dead,  or  a  stranger.     Vide  Bastard,  (D  2.) 

So,  if  ne  ungues  accouple,  profession,  &c.  be  alleged  between  strangers. 
2  Rol.  584.  1.  51.  585.  1  37.40. 

If  a  clerk  b^  dead,  when  the  issue  is,  whether  he  was  able  or  not. 
2  Rol.  588.  1.42. 

So,  if  a  matter  of  spiritual  cognizance  is  coupled  and  entangled  with 
a  matter  of  temporal  cognizance,  it  shall  be  tried  by  the  country;  as, 
special  bastardy.     Vide  m  Bastard,  (D  2.) 

Marriage  within  a^e  of  consent,  and  afterwards  a  dissent,  and  so  not 
his  wife,  shall  be  tried  by  the  country.     2  Rol.  585.  1.  25. 

So  by  the  st.  12  Car.  2.  33.  bastardy  or  marriage  according  to  an  or** 
dinance  of  parliament  after  1  May  1642,  before  1660. 

So,  if  the  issue  be,  prior  or  not  prior,  it  shall  be  tried  by  the  country. 
2  Rol.  584.  1.21.    * 

Avoidance  of  a  church,  &c.  by  being  a  bishop  in  Ireland.  Pal.  459. 

So,  parson  or  not,  upon  special  matter.     2  Rol.  BS5,  I.  30. 

So,  infra  sacros  ordinesy  where  it  relates  to  avoidance  of  a  church  by 
the  act  of  uniformity.     D.  2  Lev.  250. 

So,  if  there  be  issue  upon  institution  and  induction.  2  Rol.  584. 1. 7* 
BS5. 1.  SO. 

Whether  a  church  be  void  or  not.     2  Rol.  584.  1. 1.  588. 1. 32. 

Whether  void  by  resignation.     2  Rol.  783.  1.  47. 

If  issue  be,  whether  excommunicated  after  a  prohibition,  it  shall  be 
tried  by  the  country.     2  Rol.  585.  1.  45. 

Whether  professed  before  a  feoffment;  for  the  question  is  upon  the 
time.     2  Rol.  588.  1.20. 

So  in  the  case  of  infancy,  a  matter  of  spiritual  cognizance  shall  be 
tried  by  the  country ;  as,  bastardy  alleged  in  him.  2  Rol.  586.  1.  40. 
Vide  Bastard,  (D  2.) 

A  divorce  for  pre-contract  of  his  father  and  mother,  in  an  assize  by 
him.     2  Rol.  586.  I.  37. 
•  So,  where  it  is  pleaded  only  in  abatement.     Vide  in  Bastard,  (D  2.) 

As,  if  profession  or  coverture  be  pleaded  in  abatement.  2  Rol.  588.  S. 

So  where  a  matter  of  spiritual  cognizance  comes  in  question  in  a 
collateral  action.  2  Rol.  585.  1.  40.  50.  586.  1.  25.  Hob.  179.  Vide 
supra,  where  it  is  not  directlv  in  issue. 

So  if  the  bishop  return^  tnat  the  party  is  exempted  out  of  his  juris- 
diction, it  shall  be  tried  by  the  country  ^  as,  profession,  where  the  bishop 
returns,  that  he  is  exempted.     2  Rol.  587.  J.  2. 

So,  if  the  power  of  the  bishop  to  make  a  certificate  be  taken  away 
by  act  of  parliament.     Semb.  Hard.  65^ 


(A  S.)  By 
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(A  90  By  whom  the  certificate  shall  be.  —  If  the  bishop  be  a 

party. 

So^  if  the  bishop  be  a  party  to  the  suit,  the  trial  shall  not  be  by  his 
certificate;  as,  in  a  reid  action  against  a  bishop,  if  he  plead  that  the 
demandant  is  a  bastard,  it  shall  not  be  tried  by  himself^  but  by  the  me- 
tropolitan.   2  RoI.5S7.  1.  45. 

So  in  a  quare  impedit^  where  the  bishop  appears  to  be  the  disturber; 
if  the  issue  be  triable  by  the  ordinary,  a  writ  goes  to  the  metropolitan. 
Dy.  853.  b. 

As,  if  a  bishop  allied  refusal,  because  the  clerk  was  inhabilis.  2  Rol. 
587. 1. 25.    Dy.  327.  b. 

So,  if  the  issue  be,  whether  the  bishop  be  consecrated,  it  shall  be  tried 
by  the  metropolitan.    2  Rol.  590.  1. 10. 

So,  if  the  archbishop  of  York  be  party,  it  shall  be  by  the  archbishop 
of  Canterbury.     2  Rol.  589.  1.  30.  40.    Dy.  S28.  a. 

But  if  the  bishop  is  not  the  disturber,  a  writ  to  certify  may  be  directed 
to  him ;  as  in  a  quare  impedit^  where  the  bishop  claims  nothing,  but  as 
ordinary.     2  Rol.  587.  1. 30. 

Yet  if  the  bishop  is  a  party,  though  he  is  not  the  disturber,  the  writ 
may  be  to  him,  or  to  the  metropolitan,  at  election.  R.  2  Rol.  587.  1. 40. 

1  Rol.  364.  398. 

So,  if  he  be  the  disturber,  the  'writ  maybe  to  him,  at  the  election  of 
the  party.     Semb.  1  Rol.  S64. 397. 

(A  4.)  If  the  see  be, vacant. 

If  there  should  be  a  writ  to  the  metropolitan,  and  the  see  become 
void,  the  certificate  shall  be  by  the  guardian  of  the  spiritualties.  2  Rol. 

687.  1.  50. 

And  the  writ  shall  be  to  the  guardian  of  the  spirituaives,  sede  va- 
cante.    2  Rol.  589.  1.  3.  5.    £^.  77.  a. 

And  if  any  one  by  composition  be  ffuardian  of  the  sjiiritualties,  it 
shall  be  directed  to  him.     2  Rol.  588.  1.  53. 

So  in  the  vacancy  of  a  bishopric,  it  shall  be  directed  to  the  guardian 
of  the  spiritualties  of  the  bishop.     2  Rol.  590.  1.  25.     Dy.  350.  a. 

Though  the  see  of  the  bishop  or  archbishop  become  vacant  after 
issue  or  judgment,  and  before  the  writ  awarded.     2  Rol.  590.  1.  30. 

So  by  custom,  the  writ  shall  be  to  the  archdeacon  of  Chester,  as  im- 
mediate ordinary,  for  all  things  within  the  county  of  Chester.  2  Rol. 
588. 1. 45. 

And  to  the  archdeacon  of  Richmond,  for  all  things  within 

2  Rol.  588.  L  48. 

So  excommunication  may  be  certified  by  the  delegates.  2  Rol.  590. 
1.15.     R.  Dy.371.  b. 

But  generally  the  writ  shall  be  directed  to  the  Inshop,  though  he  be 
absent  out  of  the  realm.     2  Rol.  589*  1. 10. 

Though  his  vicar  in  his  absence  refuse  the  writ.    2  Rol.  589.  1.  15. 

Though  the  temporalties  are  seized  into  the  king's  hands.  2  Rol. 
590.  1.  20. 

Though  the  bishop  be  only  elected,  and  not  consecrated.  2  Rol. 
59a  1.5. 

Yet 
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Yet  if  the  king  by  his  writ  certify  the  absence  of  the  bishop,  before 
the  writ  awardec^  or  before  the  ye^im  of  it,  the  writ  skill  be  directed 
to  the  bishop,  or  his  vicar  generaL     S  RoL  589.  1. 20.  25* 

If  the  writ  be  directed  to  the  guardian  of  the  q>iritualtie^  and  be- 
fore fflcecution  a  Inshop  is  creatS,  there  shall  be  a  new  writ  to  UlD- 
2  Rol.  590.  L  S5.     Dy.  350.  a. 

(A  5.)  Upon  what  foundatioii,  and  at  what  time. 

None  ean  write  to  the  bishop  to  make  a  certificate,  except  the  kiDg'a 
coortB.    Co.  L.  154.  a«  2  Rol.  589.  L  50. 

As  R  R.  or  C.  B.     Ca  L.  Id4.*a.    2  Rol.  589.  L  50. 

The  justices  of  gaol-delivery.     Co.  L.  134.  a.    2  RoL  589.  I.  50. 

But  the  courts  of  London^  Norwich,  York,  &c  cannot  write  to  the 
ordinary.    2  Rol.  589.  L  50. 

And  therefore,  if  a  plea  be  there  of  a  matter  triable  bv  the  certificate 
of  the  ordinary,  after  issue  joined,  there  shall  be  a  mittunus  to  reiaove 
it  in  B.  Sec  ;  and  after  a  wnt  to  die  bishop,  and  a  certificate  npoa  it, 
there  shall  be  a  procedendo.    2  RoL  589.  L  50. 

A  oertincate  by  the  bishop  of  bastardy,  &c.  is  of  no  avail|  except 
upon  the  king's  writ  to  him  directed. 

And  the  wnt  shall  always  be  to  thebbhop,  not  to  his  commissary^  &c» 
R.  1  Leo.  205. 

If  there  be  a  writ  to  the  bishcip  to  certify  bastardy.  Sec.  and  after- 
wards die  assize  discontinues  by  the  justices  not  coming  and  a  re-attach- 
ment is  sued,  the  bishop  may  afterwards  make  a  certificate  withotit  a 
new  writ.    2  RoL  590.  1.  50. 

(A  6.)  How  it  shall  be  made* 

The  certifioate  of  the  ordinary  must  be  positive  and  express,  ^de 
Bastard,  (D  2.)  —  Pleader,  (2  Y  10). 

Hie  certificate  of  the  bishop  shall  be  conclusive;  for  no  averment 
lies  against  it.     R.  1  Leo.  205. 

But  an  action  upon  the  case  lies  for  a  fidse  certificate,  as  for  a  fidse 
return.     Semb.  1  Leo.  205. 

Vide  Excommengement,  (B  2,  &c.) 

(B)  Cctal  bs  certificate  of  tbe  (icomr  of  ILoniom 

If  issue  be  joined,  wh^her  there  be  such  a  cmtom  of  Londali^  h 
shall  be  tried  by  the  mayor  and  aldermen,  by  the  mouth  of  thexeooider. 
2  Rol.  579.  L  10.  580.  1. 5.  to  25.  ^5.  40.  2  hmt.  126»  Ccmfialied 
by  charter  2  Ed.  4.  (c) 

And  the  recorder  may  make  his  certificate  ariiema*  Cro»  Car.  Ml« 
516.  {d) 

Though  the  custom  to  be  tried  does  not  concern,  laiids»  or  a  dtfrise 
of  them,  but  a  collateral  thing.  R«  2  Rfd.  579*  1. 95.  Cio.  Ca^5i7« 
Jon.  412. 
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(c)  And  the  recorder  appears  in  the  purple  doth  robe,  faced  with  blftck  Tdvet; 
not  BIS  scark^  geinB»  his  slack  silk  ons,  nor  ifae  commoa  bar  gown.    1  Banr.  S5l . 

(d)  And  afterwards  deliver  in  the  writ  with  a  written  copy  of  the  return,  l  Burr.  M9. 

Though 


Trial  bjf  cer^Mffi  flf  tks  marshal,  S^.  a$i 

Though  it  be  in  an  action  by  qui  tam^  S^c.  which  concerns  the  king. 
R.  2  Rol.  579.  1.  30. 

And  upon  such  issue,  there  shall  be  a  surmise  by  the  plainti£^  that  it 
ought  to  be  certified  by  ^e  i^ecoider.  S  &ol.  58i.  1.5.  Gro»Car^ 
516.  W 

But  if  there  be  a  custom  for  the  profit  of  the  ci^,  it  shall  be  tried 
by  the  country,  and  not  by  the  mouth  of  the  recorder ;  as,  whether 
there  be  a  custom,  that  every  fireeman  sl^all  be  quit  of  payment,  &c, 
R.  2  Rol.  579.  1.  15.     Hob.  86. 

That  sudli  a  thing  shall  be  f^eited  tQ  the  pi^yiorj  .**:^^^ffi^  tKp4  fyyn- 
mo^ialty,  &c.     B.  2  Rol.  ^B\.  I.  ]LQr 

So  if  the  custom  is  not  directly  in  issue,  ^t  sjl^fill  be  fried  by  t^e  cmnr 
try ;  ais,  if  a  custcMpi  beallege4  for  ^imurjcet  ui  l«p4oB  every  4^  ja  the 
weds,  &c.  and  the  issue  is,  that  there  is  no  such  market.  {{,.  %  f^.  Si9» 
L  30.    ^ob.  87. 

(C)  Cvfal  fr|»  cmiiicate  of  tte  marittial,  etc« 

If  imon  a  distirmgas  for  eacuage^  ths  vs^m  b^i  wh^^ev  tb^  teoapt  fras 
in  Scotland  with  thekin^  fqr  40  dfiys,  it  shall  be  tried  bvthe  aoft^^t^ 
of  the  marshal  of  thp  l^iog^s  host  undier  his  seiU«  9  Hoi,  (i89»  \^  ffo. 
Lit.  sect.  ipS. 

JSo,  if  issue  be,  whether  a  man  outlawed  was  in  prison  at  Boiiidef  ipc 
at  the  time  of  t^e  putlawry,  it  shall  ^Jrie^  by  t^  P^irtifig^  pf  IJbe 
majrpr  of*  ^E^ur^eaux.    C(v  L.  74.  a^  (/) 

ecxiiicatt  of  sMije.   Vide  Assizb,  (B  27,  28.) 
»nlni9t*ii  cfitlficatc.    Vide  Bankrupt,  (D  37.) 

Vi^e  EweuEsT,  (A  8,  S.)  —  Statute  Stapu,  (D  2.) 
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(A  ].)  (OQben  it  Itejs.  p. 332. 

(A  2.)  When  a  mittimua  thereupon,  p.  SS4. 

(B)  ^%  a  cettioMid  nW\  tf  ptrQ0ecut^p.  p.  935. 

(C)  l^otD  It  0fte|l!  b?  tretutnelJ.  p.  337. 

CP}  (QHfirn  9  certtoiravi  t)oe0  not  tie.  p.  338. 
(£)  ([Clt)en  it  0i)al(  be  a  supetKebeaiK.  p.  340. 
(F)  (D^tjen  not*  p.  341. 


(e)  But  if  the  recorder  has  once  certified  a  custoQi  as  part  of  the  costoms  of  Lou* 
don,  the  court  must  take  notice  of  it,  and  it  cannot  be  certified  again.    Doug,  ssa 

(/)  So,  if  a  seqeant  be  arrested  for  a  less  debt  than  is  allowed  by  the  annual  mu- 
tiny act,  the  certificate  of  the  secretary  at  war  may,  on  modun  to  dischaige  him.  be 
read  in  evidence  to  shew  the  nature  of  his  duty,    i  fil.  39. 

(G)  pro« 


3ff2.  CERTIORARI. 

(G)  ptoceOenDo.  p.  341. 

(H.I.)  duper0eoea0  to  ptottt».  p.  341. 

(H  2.)  When  it  shall  be  granted,  p.  342. 

(A  1.)  mbtn  It  Ut0, 

The  writ  of  certiorari  is  an  original  writ  issuing  out  of  thechancery, 
or  B.  R.  when  the  kingwould  be  certified  of  any  record  in  any  other 
court  of  record.   F.  N.  B.  245.  A. 

Or  the  king  may  command  the  tenor  of  the  record  at  his  election. 
F.  N-  B.  245.  B. 

So,  if  md  tiel  record  be  pleaded  in  C.  B.  the  court  may  award  a  cer- 
tiorari.    1  Rol.  S94. 1. 15.     Hob.  135.     R.  Cro.  Car.  297.  ig) 

And  therefore  the  king  may  command  the  justices  of  C.  B.  to  certify 
him  of  any  record  before  them  in  his  chancery.     F.  N.  B.  244. 

Or  to  send  all  records  depending  in  C.  B.  before  the  justices  in  eyre 
to  be  determined  by  them.     F.  N.*B.  243.  K. 

And  if  the  justices  in  eyre  cannot  determine  during  their  stay  in  the 
same  county,  they  shall  be  removed  by  certiorari  inXo  C.  B.  again.  F* 
N.  B.  243.  K. 

So  a  certiorari\\e&  {h)  to  the  chief  justice  of  B.  R.  to  certify  a  con- 
demnation there  for  the  king's  fine  or  other  record,  to  the  mtent  to  have  a 
pardon,  8cc.     F.  N.  B.  245.  G.  246.  C. 

• 

{g)  1.  So>  if  nvl  tiel  record  in  C.B.  of  a  recovery  there  be  pleaded  in  B.  R.  and  issue 
joined  Uiereon,  a  certiorari  is  the  proper  oiethod,  and  must  neeessarilv  issue.  9  Burr. 
1054.  —  8.  And  if  a  certiorari  issues  to  use  the  record  as  evidence,  then  the  tenor,  if 
returned,  is  sufficient,  and  countervails  the  plea  of  ««/  tiel  record;  hut  if  the  record  is 
to  be  proceeded  upon,  the  record{itself  must  be  removed,  and  this,  whether  it  is  before 
judgment  or  i^er ;  and  in  this  case,  the  writ  must  be  suiierseded,  and  not  quashed, 
which  can  only  be  done  on  a  view  of  >  the  record  itself,     it  Atk.  317. 

(A)  1.  Where  a  statute  takes  away  the  certiorari  to  remove  an  indictment,  the  crown 
is  not  included  in  the  restriction,  unless  it  appears  to  have  been  the  intention  of  the 
le^slature ;  therefore,  the  prosecutor  of  an  indictment  for  keeping  a  disorderly  houses 
may  remove  it,  notwithstanding  the  general  words  of  the  stat.  25  Geo.  2.  c  36.  s.  10. 
6  T.  R.  626. —  S,  And  a  provision  in  a  statute  that  '*  no  certiorari  shall  issue  to  remove 
any  proceeding  to  be  had  or  taken  in  pursuance  of  this  act,*'  does  not  extend  to  pro* 
ceedings  under  the  act  had  by  a  court  without  jurisdiction.    5  T.  R.  629.  —  3.  If  a 
.  statute  gives  an  appeal  to  the  sessions  from  a  conviction  by  a  magistrate,  but  takes 
away  the  certiorari  to  remove  either  conviction  or  order  of  sessions  thereon,  and  a 
subsequent  statute  gives  additional  powers  to  the  sessions  as  touching  the  infliction  of 
punishment,  without  taking  away  the  certiorari^  the  clause  in  the  former  act  cannot  be 
extended  to  proceedings  of  the  sessions  under  this,  so  that  they  are  removeable  by 
certiorari ;  but  the  proceedings  before  the  convicting  magistrate,  being  under  the  for- 
mer act,  remain  irremoveable  as  before.    2  T.  R.  735.  —  4.  A  certiorari  will  not  lie 
to  remove  the  assessments  made  by  the  commissioners  of  land-tax;  since,  being  of  a 
public  nature,  ever)'  one  may  have  a  copy.    2  T.  R.  234. —  5.  The  stat.  13  Geo.  2. 
c.  18.  s.  5.  enacts,  that "  no  certiorari  shall  be  granted  to  remove  any  judgment,  order, 
or  other  proceedings  before  justices,  unless  (such  certiorari  be  applied  for  wiUiin  six 
calendar  months  next  after  such  order, &c.  and  unless^  the  party  suiiuzforth  the  same 
hath  given  six  days  notice  thereof,  in  writing,  to  the  justices,"  &c.    The  no^ce  must 
be  given  before  moving  for  a  rule  niii  for  a  certiorari.   5  T.  R.  279.  281.'—-  6.  The 
stat.  does  not  apply  to  the  removal  of  an  indictment.     1  East,  298.  —  7.  A  cer* 
iiorari  lies  to  remove  a  presentment  in  a  court  leet ;  and  when  re*moved,  the  pre-» 
^cntment  is  traversable  in  B.  R.    Cowp.  458. 

So 


•    fFhen  it  ties.  3SS 

So  there  may  be  a  certiorari  to  justices  of  assize,  to  certi^  a  record 
before  tbem  into  chancery.     F.  N.  B.  244«  C. 

Or  to  remove  all  proceedings  before  them^  before  the  new  justicies  of 
assiae-     F.N,  B.  242. JD.  24.3.  C-D. 

Or  before  other  jusiicesi  to  the' intent  to  have  an  attaint.  F,  N.  B. 
242.  E.  (f)  . 

So  to  justices  in  eyre  to  .remove  a  record  or  proceedings  before  them. 
F.  N.  B.  242.  E.  243.  K.     1  Sid.  296. 

'  So,  if  a  record  be  removed  into  the  exchequer,  there  may  be  a  certio' 
rari  to  the  treasurer  and  chamberlains  of  the  exchequer.  F.  N.  B.  242. 
f.  G.  243.  A.  246.  O. 

So  a  certiorari  lies  to  the  treasurer  and  barons  to  certify  the  debt^of 
B.  or  his  ancestor  to  the  king,  without  saying,  into  B.  R.  or  into  chan- 
cery.    F.  N.  B.  246.  G. 

So  a  certiorari  lies  to  the  justices  of  gaol-delivery.  F.  N.  B.  246. 
A.  XX. 

So  a  certiorari  lies  to  the  iustices  of  oyer  and  terminer  to  certify  a  ^ 
record  into  B.  R.  in  order  to  have  execution  upon  it.     F.  N.  B.  24§.  B. 

So  after  conviction,  in  order  to  have  judgment.     1  Sal.  149.     Mod. 

Ca.  17. 

To  the  mayor  and  sheriffs  of  London,  to  remove  a  record  before 
them  to  be  determined  in  B.  R.     F.  N.  B.  245.  £.  246.  L. 

To  the  steward  and  marshal  of  the  king's  house.     F.  N.  B.  246.  F.  K. 

To  justices  of  peace,  to  remove  an  indictment  before  them.     Mod. 

Ca.  17.  (*) 

Or  to  them,  to  remove  an  outlawry,  and  process  transmitted  to 
them.    F.  N.  B.  246. 1. 

So  it  lies  to  justices  of  the  peace,  to  remove  any  order  made  by 
them.    R.  3  Mod.  95.  (/) 


(i)  1.  Certiorari  to  the  justices  of  assize^  shall  be  granted  to  the  crown  or  prosecu* 
tor,  ^thout  special  reason  alleged;  tecu$  to  the  defendant  Andr.  S7.  —  2.  It. lies 
to  remove  an  information  before  justices  of  assize,  against  a  parson  for  non^residence, 
for  they  have  no  jurisdiction  in  the  cause.    Ibid. 

{k)  ] .  To  remove  an  indictment  for  not  doing  statute  labour  in  the  highway.  Str.  849. 

—  9.  To  remove  an  indictment  at  sessions  affdnst  private  ^rsons  for  not  repairing 
abiidga  Str.  900.  6  T.  R.  194.  —  9.  To  tne  quarter  sessions  of  a  corporation  to 
remove  an  indictment,  on  afi^avit  that  defendant  could  not  have  a  fiur  trial.  Ixi. 
Rd.  1452. 

(/)  1.  To  the  sessions,  to  remove  an  order  of  two  jusdces.  Str.  470.  —  2.  To  re- 
move order  of  justices  before  appeal,  where  only  one  party  has  a  right  to  appeal,  for 
he  may,  waive  it ;  or  where  no  time  is  limited  for  appealing,  for  then  a  certiorari  might 
never  lie;  but  where  two  parties  have  a  right  to  appeal,  and  the  time  of  appealing  is 
fixed,  there  it  shall  not  be  granted  till  after  appeal,  or  i^r  the  time  for  it.  Andr.  54 J. 

—  3.  One  certiorari  lies  to  remove  several  orders  and  convictions,  if  they  relate  to  the 
same  persons  and  the  same  matter.  Ibid.  —  4.  It  lies  from  B.  R.  to  all  mferior  courts, 
thougn  the  statute  ^ving  jurisdiction  say  that  the  sentence  shall  be  final,  and. without 
appeal,  for  the  jurisdiction  of  B.  R.  cannot  be  taken  away  without  expreu  words. 
2  Bur.  1042.  1  Bl.  Rep.  2JJ.  —  5.  Therefore  it  lien  to  remove  orders  made  on  the 
conventicle  act  22  Car.  2.  c.  1 .  even  after  appeal  to  the  Quarter  sessions,  trial  by  jury, 
verdict  and  judgment,  notwithstandine  the  6th  and  istli  sections,  the  first  of  which 
'says,  that  no  other  court  whatsoever  shall  intermeddle  with  any  cause  or  causes  of  ap- 
peal on  this  act,  but  that  they  shall  be  finally  determined  in  the  quarter-sessions  only ; 
and  the  latter  enacts,  that  the  act  shall  be  interpreted  most  beneficially  for  suppressing 
conventicles ;  for  the  certiorari  does  not  go  to  try  the  meriti,  but  to  see  whether  tlie 
limited  jurisdiction  has  exceededits  bounds  or  not.    Ibid. 

Or 


J34  CERTIORARL 

OttdA  ptrttjcnliir  jtutioe  of  peiioe»  for  a  conviction,  or  order  by  Kim. 

So  to  commiasioDers  of  sewers,  fot  oil  orders,  or  proceedings  before 
ttate.    F.N.B.  247.  A.     1SaL145.    Vide  Sewers,  (1 1.)  (»») 

To  a  bishop  to  certify  admissioil,  iiistitiition,  and  inducdon  to  a 
diuhdi.     F.  N.  B.  24/6.  M. 

To  an  escheator.    F.  N.  B.  247.  H. 

To  die  cttifos  brevium  of  C.  B.  to  certify  a  writ  original,  or  judicial. 
F.  N.  B.  246.  N. 

To  die  matrorofthe  staple,  to  certify  a  statute  before  him.  F.  N.  B. 
iMr.  D.     Vide  Statute  Stkple,  (D  2.) 

To  a  sheriff,  for  the  record  of  a  ledisseisin,  of  pdst'-dlsseisbl  brfore 
hfafl;    F.  N:  B.  242.  B. 

Akid  that,  to  tUe  inteiit  to  hare  execution  out  of  B.  R.  F.  N.  B. 
242.  B.  (n) 

*fio  diefiff  and'  oorotiers,  to  cartify  an  outlawry  in  the  county. 
F.  N.  B.  245.  O. 

(§0  it'lieft  to  th6  mayito*,  biiliffi,  dr  odief  judse  of  a  couH  in  a  city 
dt  ttfim,-  t6  rimofh  A  recmd  irito'B.  R:  to  have  execution  thie)re. 
F:N;B.*24iS.B. 

So  to  die  censors  of  the  ooUeTO  of  physicians,  to  remove  a  jud^- 
JiftM'  by^  tfa^  for  nialjlractioe.    R.  1  &1. 144. 

So  to  every  infttiof  jurisdicdon  of  record.     1  Sal.  144. 

TUoti^  itbcf  within  a  county  palatnij^,  6i  in  Wales,  &c.  R.  1  Sal. 
1«6;  148.    R.  2  RoL  29.    Vide  Franchise^,  (D  1,  &c.)  (o)' 

Or  the  dnque  ports    2  Lev.  86.    Vide  Franchises,  (E  1  &c.)  (p) 

Vide  Pleader,  (5  K  7.) 

« 

(A  2.)  When  a  mitiimuB  thereupon* 

After  a  record  removed  by  certiorari  to  die  chance)ijr  out  of  C.  ti. 
or  odier  courts  it  may  by  mittimus  be  transmitted  to  B.  R.  F.  N.  B. 
244«  A.  B. 

Of  when  removbd  by  certiorari  finom  thd  josdces  of  assize,  or  otfanr 
jttlddai  to  the  dbaiicefy,  if  inay  be  transmitt^  to  C.  B.  F.  N.  B. 
244.  C. 

So  a  record,  removed  by  certiorari  to  another  courts  or  justices^ 
may  afterwards  be  transmitted  to  B.  K  or  other  justices  at  die  kin^s 
dectidn.    F.  N.  B.  245.  F. 

Or  it  may  be  removed  by  certiorari  to  B.  R.  immediately,  widiout 
» mittimus.    R»  1  Lev.  312. 

But  if  there  be  a  material'  variance  between  the  certiorari  and  the 
oi'der,  Ut.  the'  record  shall  not  be  removed  thereby:  as  if  there  be  a 

(^)  1.'  To  ^otmnisabn^  of  sewer^,  for  their  order  to  remove  their  clerk,  itjs  of 
cOttiiliOti  i^t ;  hilt  in  other  cases,  iwYietd  dagger  of  inundation  may  be,  it  »  ifiscre- 
tlMUUy.  W.  G091  —  9.  On  th6  defk  of  comtnistioners  of  sewers  being  removed, 
al^  toodier  ^Ippdinted,  B.  R.  n^I  not,  on  the  rule  to  shew  cause,  sufle^  them  to  make 
oiitUieirtiUeB  by  affidan^,  but  Vnll  grant  cerftonirt.    Fort  374. 

{%)  It  Rbf  to  remove  inmdsition  tucen  by  the  sheriff  under  a  private  act  of  partii^ 
ni^t,  add  ttle  tenfict  and  judgment  thereon.    4  Burr.  2244. 

(o)  1.  To  remove  indictment  from  quarter  lesdons  in  Wales,  without  stopginf  ai 
Me  gMuld  letdons.  4  Borr.  2456.  —  2.  To  the  grand  sesdons  in  Wales,  on  an  iiuOct- 
ment  for  tnbdemeanor.    Sir. ^04.    B.  R.  H.  i^S. 

(p)  Or  to  Berwick,  or  to  wttf  other  domfidOns  of  the  king  or  crowd.    2  Burr.  856. 

certtOTort 


H(M  a  cerHorari  shall  he  prosecuted*  935 

ceHmmri  for  aa  ofikr  oonoemiog  fcmgti  sak,  and  tlie  order  b  ibr 
salt,.  gtftBBoHy,    R.  1  SaL  IM^ 

K  it  be  for  an  indiettaiatit  oiiljs  and'  the  indictinait  and  convidSon 
alao  are  retumodi     I  Sal.  150'. 

If  did  indbOnettt  be  after  the  eerttm>ari  granted.     1  Sid.  317. 

If  a  record  be  tMioved  by  ixrHotari  after  conTiedon  in  another 
eoort^  the  partjD  miat  ^niPe  flierisnie^  and  it  shall  be  tried  dt  novo : 
otheMiae  B;  R..iviU  not  gite  jodgnumt  vspoii  a  centiction  in  anotfier 


(B)  i^oto  tt  etnttttatf  0imif  te  ptoiBtetatetr. 

By  the  at.  I  &8  Ph.  &  M.  IS.  a  ceriimaritD  remove  a  prnoner  ottt 
of  cacdf  Oft  a  reoogniaance  ahall  be  (r)  eigned  by  the  diicf  justice,  ot 
in  his  afaaeiioe  by  the  otlier  jnatioes  of  the  ooort  ^rinnce  it  inne^  ott 
paincf  5/*  aggiaat  the proaecutorb 

9y  thoiSt.  5  &>  6  W.  ft^M.  11»  5M1  ctiti&tari  ahalL  be  granted >tt>i«i- 
more  an  indictment  for  a  trespass^'or  aliriedenleanor^^fHnii  theqiuatepi- 
aeiwiffiM  ki  terfii». but  on  a.  rule  (i)  in  Bi  R.  on.  motion'  of  cottnci!  in 
ofwn  murtf^nor  in  vacation^,  but  on  allowance  of  a  jndge^  who  shall 
indorse  his  nam^  and  the  name  of  himivdm  demands  it; 

In  vsacatien  there.mnst  be  a  fiat'  signed  by  a  jvdge  i^^ctrHaMri 
for  orders  of  justices.     1  Sal.  ISOi 

Aftd  the  fiat  .and  the  tvmt  alao  Must  £e  signed  by^vjndgsja  ^*ceHu>- 
rari  for  an  indietmem.     1  SaL.  ISSk 

And  a  fiat  after  theessoign  dajrof:  the  term,^  fat  WLtetiimmif  i^hich 
was  tested  in  the  prteeding  terniy ,  wiU  be  irrqpdar.    B.  1  SbL 

So  by  the  st.  21  Jac.  8.  a  certiorari  to  remove  an  indictment  of  riot, 
forcible  entry,  or  assault  'and  battery,  firom  the  quarter-sessions,  shall 
be  delivered  in  open  eonrt^  said  not  allowed  tmiea*  die  iaidicte»  be 
boond  in  antedes  in  lOf^  to  the  prosecutor,  topa^  ooati^,  vMridi'  the 
jaalicea  in  the  quarter-sessicms  shall  assess,  within  a  month  afta: 
eonv!6tion» 

So  by  the  at.  lS&I4'Car.2.  6.  it  shall  not  be  allowed  to  remo^ 
nioaeeJ^M  Aoa%  Ingbwayis,  indesa  bound,  &a  in  MFJ  to  pay  oosta  to 
oe  aaomtain^d  Upoii  bath,  ffj 

Nor  by  the  St.  £  &  6  W.  &  M.  1 1.  to  remove  an  indietment  for  a 
traifMaa or  raisdemnaBor  before  trial,  udesa  bound, -Set*  ina  recc^ni- 
zaneeof  20/.  before  jaadces  of  peace  (or  by  die  st.  9  &  9  W.  S.  SS. 


i^  The  rabOgnheUda  of  a  receivef  of  an  infent*!  estate  In  Ireland  cannot  be  Irani* 
fldded  to  iker  Etehequer  in  Irriaed  hsrmtSnnuy  but  a  bill  inust  be  filed  there,  and  the 
cstdfiBateef-theieeoMiisanee  here  will  be  evidence.    Biinb.  949. 

(^)  Mxt  a  leeord  nas  been  returned  on  a  certiorari,  no  objection  can  be  takert 
Ihi*  the  Wfit  Wae  tthcifrected.    4  T.  R.  499. 

(if)  1;  A't4Mirm4  k  gniflitedtothe  ctown  m  of  course;  to  a  defendant  onlytipon 
gieuaidfriyKloMd  by  affidawt  8  T.  R.  89.  —  8.  The  affidavits  for  a  certiorari  shidi  be 
aadded  bjrthe  aluiie  of  ikt  cause  in  the  conrt  below.  Str.  704.  —  s.  A  certiorari  to 
leaaiveaB  ia<fictmeat  iigainst  an  elidse  officer  and  others,  irom  the  sessions,  was  granted, 
en  Iha  awlloa  of  the  attome}--generai,  ftnr  the  defendant,  without  aisy  affidavit.  4  T. 
R*l«l. 

(4  Cei^iormi  pro  rege  Kes  in  case  of  hidiways,  thbugh  no  affidavit  nor  recogni- 
flnee;  fbrthest  iadt^l4C.8.  c.6.  sW. ft  M.and5  W.&M.C  ll.rdateoolyto 
ceriiorarf*  applied  for  by  defendants.    Str.  1909. 

IS  before 
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before  a  judge  of  B.  R.)  to  appear,  plead,  and  try  it  the*  next  samea, 
or  if  in  London  or  Middlesex,  the  next  term,  or  sitting  after  term. 

And  if  he  be  convicted,  B.  R.  shall  give  costs  (u),  and  upon  oath 
of  refusal  for  ten  days  after  demand,  send  an  attachment 

And  if  bail  be  not  found  before  a  judge  since  the  st  8  &  9  W.  3. 
33.  a  certiorari  ought  not  to  be  allowed.     1  Sal.  149. 

So  by  the  st.  3  &  4  W.  &  M.  10.  s.  6.  there  shall  be  no  certiorari  to 
remove  a  conviction  or  proceeding  on  that  act,  against  destroying  deer, 
unless  bound  by  reco^izance  with  sureties,  as  the  justices  of  peace  be- 
fore whom  he  is  convicted  shall  approve,  in  50/.  conditioned  to  pay  the 
prosecutor  his  full  costs  to  be  ascertained  by  oath. 

So  by  rule  in  B.  R.  Mich.  S  W.  &  M.  on  a  certiorari  to  remove  any 
indictmoit,  or  presentment  from  any  coun^  or  corporation,  except 
•Londbn  or  Middlesex,  the  prosecutor  at  the  return  shall  procure  two 
men  to  give  a  recognizance  before  a  judge-  of  the  court  to  plead,  and 
if  issue  be  joined,  to  try  it  on  notice  to  the  prosecutor  or  his  clerk  at 
the  next  assizes^  and  in  default  thereof  before  the  end  of  the  term  a 
procedendo  shall  go.     Sho.  SS6. 

So  by  the  st.  5  Geo.  15.  no  certiorari  shall  be  to  remove  a  convic- 
tioiUfor  deer-stealing,  till  security  to  pay  the  forfeiture  as  well  as  costs, 
and  render  the  party  to  Justice  in  a  month  after  the  conviction  confirmed. 
.  But  a  recognizance  is  not  forfeited  for  not  trying,  unless  the  pro- 
secutor ^ves  a  rule  for  it.     1  Sal.  370. 

If  the  sureties  are  worth  as  much  as  the  statute  requires,  the  justices 
of  peace  cannot  refuse  them  as  insufficient.     R.  Mar.  27. 
.    If  a  recognizance  be  given  upon  a  certiorari  for  costs ;  the  prosecutor 
shall  have  only  costs  upon  the  writ,  and  after  it.     R.  1  Sal.  55.  (x) 

(«)  1.  The  ttaL  5  & 6  W.  &  M.  c  1 1.  as  to  defeodaiit*s  paying  costs  to  prosecutor, 
extend  only  to  oflBcers  and  persons  really  injured;  theretore  ctafendant  indicted  for 
an  attempt  to  commit  felony,  where  no  damage  is  done  to  Uie  pros^utor,  sliaU 
not  pay  costa.  "l  Wils.  139.  1  Burr.  4J1.  9  T.  R.  47.  —  S.  But  it  is^-sufficient 
if  prosecutor  b  proved  to  be  a  civil  officer  (as  by  affidavit)  thou^  it  a  not 
indorsed  on  the  indictment.  1  B.  M.  54.  •—  5.  If,  #n  removing  indiltment  from 
sessions  of  oyer  and  terminer,  defendant  enters  into  recognixaooe  of  500/.  to  plead, 
go  to  trial,  and  appear  on  the  return  of  the  verdict,  this  is  not  a  recognizance  on 
Stat.  5  &  6  W.  &  M.  c.  II.  but  at  common  law,  and  defendant  shall  not  pay  costs. 
Str.  1165.    1  B.  M.  la 

(jr)  1.  So  by  13  G.  S.  c.  18.  s.  6.  no  ceriloran  shall  be  granted  to  remove  any  convic- 
tion,  judgment,  order,  or  other  proceeding  before  any  justice  of  peace.of  any  county, 
city,  boroueh,  town  corporate,  or  libertjr,  or  the  respective  general  or  quarter  sessions 
thereof,  unless  application  be  made  for  it  within  six  calendar  months  after  such  con- 
viction, &c.  and  unless  it  be  proved  on  oath  that  the  party  applying  for  the  same  hath 
given  six  dajrs  liotice  in  wnting  to  the  justice  or  justices,  or  to  two  of  them,^(if  so 
many  there  be,}  before  whom  such  conviction,  &c.  was  had,  that  sudb  justice,  &c.  may 
shew  cause  agaust  the  issuing  of  the  certiorari.  Vide  I  Wils.  35.  —  2,  The  six  days 
notice  reouired  by  thu  statute  before  any  application  for  a  certiorari  to  remove  pro- 
ceedings by  justices  of  the  peace  must  be  given  before  making  tlie  motion  for  a  rule 
to  shew  cause  why  such  certiorari  should  not  be  granted.  5  T.  R.  279.  -~  3.  On 
certiorari  to  remove  indictment  for  perjury,  if  defendant  makes  up  the  record,  carriet 
it  down  to  sittings  with  a  dittringat,  and  attomev-generars  warrant  for  a  tales^  there 
being  special  iiiry,  and  eleven  onlv  appear,  and  the  warrant  is  piven  proseeutor^s 
counsel,  and  they  Vill  not  pray  a  tales,  and  defendant  does  not,  and  cause  is  made  a 
remanet  pro  defectu  juratory  defendant  shall  not  pay  cofts.  Str«  937. -r- 4..  If  pro- 
secutor has  obtained  a  third  part  of  the  fine,  it  shall  be  deducted. out  of  the  costs 
'taxed  on  the  recognizance.    4  Burr.  8125. 
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And  the  prosecutor^  after  the  costs  paid^  ought  not  to  move  for  an 
ag^avation  of  the  fine.     R.  1  Sal.  55 .  (y) 

if  a  recognizance  be  tdken  for  40/.  nol  for  201.  as  a  statute  speaks,  it 
will  be  a  good  recognizance,  though  no  supersedeas.     R.  Sal.  56^. 

If  he  who  sues  a  certiorari^  does  not  appear  in  court  within  the  term 
when  the  writ  is  returned,  he  shall  forfeit  his  recognizance.  Mod. 
Ca.  220. 

If  upon  a  certiorari  the  party  gives  a  recognizance^  and  does  not 
prosecute  with  effect,  viz.  does  not  quash  or  traverse  the  indictmentj  an 
attachment  lies  against  him.     R.  Mar.  PI.  1 18.  (2;) 

(C)  ^m  it  0]ban  be  teturneD. 

A  certiorari  shall  be  returned  {a)  by  the  justices,  to  whom  it  is 
directed,  with  the  record  (&),  &c.  annexed,  not  by  the  clerk  of  the 
peace.     R.  Sal.  479. 

By  a  rule  in  B.  R.  Mich.  S  W.  &  M.  it  shall  be  returned  the  first 
return  of  the  next  term.     Sho.  S36. 

Justices  of  peace  must  return,  though  bail  be  not  found  according  to 
the  sUt«     D.  1  Sid.  70. 

Justices  of  peace  ought  to  return  all  indictments  against  him  who 
procures  it,  found  before  the  return,  though  not  indicted  at  the  time 
of  the  awarding  of  the  writ,  or  delivery  to  the  officer.  R.  1  Rol.  395. 
1.  30. 

If  it  be  for  indictments  against  six  named  in  the  writ,  if  four  of  them 
only  are  indicted,  the  indictments  shall  be  removed.  R.  1  Rol.  895. 
1.  85. 

The  names  of  the  indictors  ought  to  be  returned  upon  every  indict- 
ment removed.     St.  P.  C.  71-  a. 


(y)  1 .  On  indictment  on  5  Eiiz.  c.4.  for  exercuine  a  trade,  &c.  removed  bv  defendant 
after  conyictiony  he  may,  on  motion,  pay  the  penalty  without  costs,  and  have  his  re- 
cognizance discharged.  1  B.  M.  431.  —  2.  If  A.  convicts  B.  on  the  game  laws  before 
a  justice,  and  he  pays  the  penalty,  and  then  A.  brings  action  for  the  same  offence,  the 
justice  refuses  copy  of  conviction,  and  B.  brings  certiorari  merely  to  have  the  convic- 
tion to  plead ;  A.  gets  it  affirmed,  and  then  ^comes  nonsuited  in  the  action :  tiie 
court  will  not  give  costs  on  the  certiorari^  but  order  the  bond  to  be  delivered  up. 
3B.M.17S0. 

(c)  I.  If  defendant,  convicted  on  penal  statute,  brings  certiorari^  and  dies  before 
argument,  the  court  will  go  on.  Str.  937.  —  2.  If  no  proceedings  in  two  or  three 
terms,  order  shall  be  affirmed.  B.  R.  H.  206.  —  3.  If  defendant  has  paid  costs  for 
not  going  on  to  trial,  prosecutor  shall  not  quash,  but  on  payment  of  costs.  Str.  946. 
— ^  4.  If  the  prosecutor  enlarges  the  rule  to  shew  cause  wby  an  order  should  not  be 
quashed,  be  shall  not  afterwards  object  to  the  issuing  the  certiorari.  2  B.  M.  745.  — 
5.  Proceedings  being  removed  from  inferior  court  of  record,  where  parties  were  at 
issue,  plaintiff  must  declare  denovo.  Barnes,  345. -<^G  When  a  conviction' is  re- 
moveaby  certiorari^  no  motion  can  be  made  in  arrest  of  judgment,  unless  the  defendant 
i^pear  in  person.  1  Black.  Rep.  209.  —  7.  And  if  defendant  remove  an  indictment 
by  certiorari  without  good  cause,  he  cannot  be  admitted  in  forma  pauperis,  1  Black. 
Rep.  330. 

(a)  The  return  must  be  on  parchment ;  if  on  paper,  it  shall  be  quashed.  B.  R. 
H.  173. 

{V\  A  certiorari^  bein^  directed  to  the  cuttoi  brevium  of  C.  B.  to  return  original, 
he  snail  return  tiie  origmal,  and  not  that  there  is  such  original  in  his  office,  but  not 
filed,  because  pbdotiff  nad  entered  ne  recipiatur  ;  if  otherwise,  B*  R.  wil  commit  him. 
Str.  63. 
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If  there  be  a  certiorari  for  a  conviction,  &c.  it  must  be  drawn  in 
form;  for  a  return  of  affidavits  and  warrants  is  not  sufficient.    1  Sal.  146. 

So  if  the  return  be,  tenor  ayus  or  dints  sequitur;  for  it  ought  to  say, 
qui  quidem  ordo,  SfC.     1  Sal.  147* 

So  if  there  be  a  return  of  a  transcript,  the  record  itself  is  removed. 
Sal.  566. 

But  if  a  certiorari  be  for  indictments,  in  which  A.B.  and  C.  are 
indicted;  an  indictment  against  A.  alone^  or  against  A.  and  B.  shall 
not  be  returned.     1  Sal.  146.  151. 

If  for  an  order  of  settlement  at  N.  M.  an  order  which  settles  at  N. 
only  shall  not  be  returned.     R.  Sal.  452. 

So  in  some  cases,  the  return  may  be  in  English ;  as,  in  orders  by 
justices,  &c.     1  Sal.  149. 

If  the  justices  do  not  make  a  return,  an  alias  and  phaies  go,  and  if 
they  do  not  return  the  pluries,  vel  causam^  an  attachment  goes.    F.  N. 

B.  245.  A. 

But  justices  of  peace  need  not  subscribe  their  names;  for  responsio 
justiciariorum  domina  regina,  is  sufficient.     Mod.  Ca.  48. 

So  a  certiorari  to  remove  an  order  of  discharge  of  an  apprentice, 
need  not  return  the  discharge  itself  under  the  hands  and  seals  of  the 
four  justices ;  for  it  is  sufficient  to  say,  that  there  was  an  order  under 
their  hands  and  seals.     R.  Sal.  470.  (c) 

(D)  mttn  a  certiorari  Doe0  not  if  e. 

But  a  certiorari  lies  only  for  the  tenor  of  a  record,  when  the  court, 
to  which  the  record  by  the  certiorari  is  removed,  has  no  jurisdiction 
to  hold  plea  upon  the  record :  as  if  to  an  information  for  recusancy  in 

C.  B.  it  be  pl^uled,  that  he  is  a  recusant  convict  before  justices  of  peace, 
and  upon  md  tiel  record  a  certiorari  goes  to  the  justices  of  peace,  the 
tenor  only  of  the  conviction  shall  be  returned ;  for  C.  B.  cannot  hold 
plea  upon  the  conviction,  if  it  should  be  removed.  R.  1  Rol.  395. 
1.  50.     Hob.  1S5. 

So  if  a  judgment  in  an  inferior  court  be  pleaded ;  upon  nul  tiel  record 
pleaded,  if  a  certiorari  goes,  only  the  tenor  of  the  record  shall  be  oerti* 
fied.     Dy.  187.  a. 

So  by  charter,  the  city  of  London  certifies  only  the  tenor  of  the  re- 
cord.    1  Sid.  155.  280. 

By  the  st.  22  Car.  2.  12.  it  does  not  lie  to  remove  indictments  for  re- 
pair of  causeys,  highways,  or  bridges  before  judgment.  But  now  by 
the  St  5  &  6  W.  &  M.  11.  it  shall  be  allowed,  upon  an  affidavit  that 
the  right  of  repair  is  in  question. 

So  Dy  the  st.  7  8c  8  W.  3.  6.  no  certiorari  shall  remove  or  supersede 


(c)  1.  If  a  certiorari  is  directed  to  the  cuttoi  breoium  of  C.  B.  to  certify  an  original 
in  London,  and  he  returns  there  is  none  in-  the  city  of  London,  it  is  jood;  for  the 
court  will  take  notice  that  London  is  a  city,  it  being  mentioned  to  be  so  m  several  acts 
of  parliament  Str.  309.  —  2.  If,  in  a  return  it  is  said,  that  a  man  took  a  lease  for 
seven  years,  the  court  will  presume  it  was  by  deed.  Str.  SSS.  — 5.  Upon  a  cerHorari 
to  remove  a  conviction  by  a  justice  of  the  peace  on  the  deer  act  (16  Geo.  7.  c.  SO.>a 
return  tnat  the  record  is  returned  to  the  sessions,  and  Uiat  a  copy  is  annexed  to  toe 
writ,  is  sufBcient,    2  T.  R.  285. 
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When  a  certiorari  does  not  lie.  SS9 

the  proceedings  or  judgment  on  that  act,  unless  the  title  of  the  tithes, 
&c.  come  in  question,  {d) 

So  it  shall  not  be  granted,  to  remove  b  commitment  for  felony,  till  an 
indictment  found.     1  Vent  63.  (e) 

So  a  certiorari  shall  not  be  granted,  to  remove  an  indictment  from 
the  Old  Bailey,  or  any  justices  of  gaol  delivery^  without  special  cause. 
1  Sal.  144.  150.  151.  (/) 

And  if  the  cause  afterwards  appears  to  be  false,  a  procedendo  shall 
go.     1  Sal.  144. 

So  it  shall  not  be  granted  to  remove  a  conviction  of  recusanqr,  in 
not  taking  the  oaths,  &c.  for  thereby  the  conviction  would  be  made 
ineffectual.     R.  1  Sal.  145.  {g) 

Nor,  for  an  order  of  justices,  upon  which  an  i^peal  lies,  before  an 
appeal,  or  the  time  for  an  appeal  elapsed.     1  Sal.  147. 

Yet  if  no  objection  is  made  till  the  return  filed,  it  will  be  too  late. 

1  Sal.  147.  fA) 

So  it  shall  not  be  granted  regularly,  after  a  conviction  upon  an  indict- 
ment, before  judgment.     1  Sal.  149.     Mod.  Ca.  17.  61.  (f) 

And  if  ffrantea  before  conviction,  and  not  served  till  after,  or  juiy 
sworn,  it  shall  be  quashed.     Mod.  Ca.  61 .  (i:) 

So 

(cQ  1 .  So  no  certiorari  lies  on  tlie  statute  30  Geo.  2.  c.  24.  agunst  obtaining  money. 
&c  hy  false  pretences,  for  by  s.  20.  it  is  expressly  taken  away.    Vide  Cowp.  24. 

2  T.  R.  472.  ^2.  The  20tb  section  of  this  stat.  that  "  no  certiorari  shall  be  granted 
to  remove  any  indictment,  conviction,  or  other  proceedings  had  thereon,  in  pursuance 
of  this  act,"  refers  to  the  whole  act.    2  T.  R.  472. 

(e)  1.  It  does  not  lie  to  remove  an  indictment  for  felony  from  the  general  sessions 
of  oyer  and  terminer  at  Hicks's  Hall,  without  consent  of  the  prosecutor.  Cowp.  289. 
—  2.  It  does  not  lie  to  remove  a  conviction  by  the  commissioilers  of  excise  for  the 
double  duties  on  beer  under  the  12  Car.  2.  c.  24.  s.  53.  for  by  the  general  words  of 
6  Geo.  I.  c  21.  8.  22.  it  is  taken  away  in  all  cases  of  forfeiture  under  the  excise  laws 
previous  to  that  act  Doug.  549. — 3.  But  that  act  does  not  extend  to  take  away  tha 
eerOofBri  in  cases  arising  under  subsequent  acts,  as  in  the  case  of  a  conviction  by 
justices  on  the  statute  of  ll  Geo.  I.  c.  30.  s.  16.    Id.  SS3,  n. 

(/)  1.  Str.  583.  B.  R.  H.  369.  —  2.  Certiorari  mnted  to  the  OldBailey,  to  remove 
indictment  for  forgery,  defendant  being  of  good  repute,  and  prosecution  on  slight 
grounds.  Str.  549. — 3.  Certiorari  refmed  to  a  colonel  indicted  for  peiiuiy.  And 
the  court  declared  they  must  make  no  distinction  of  persons,  and  that  they  cannot 
grant  a  certiorari  without  consent  of  the  prosecutor.  Str.  717. — 4.  The  court  will 
grant  certiorari  to  remove  indictment  of  perjury  from  the  Old  Bailey,  if  defendant  has 
twice  paid  costs  for  not  going  on  to  trial,  the  judges  being  gone.  Str.  1049.  —  5.  Or, 
if  prosecutor's  attorney  is  under^heriff  of  Middlesex,  and  attended  the  grand  jury  on 
iinding  the  bill.    Stir.  1068. 

{g)  1.  It  does  not  lie,  to  remove  a  poor's  rate  itself.  Str.  933.  975.  2  T.  R.  235; 
-*  2.  Nor,  on  an  order  on  7  &  8  W.  3.  c.  29.  for  the  parish  at  large  to  repair  the  high- 
ways, in  aid  of  the  inship.  6  G.  2.  Str.  944. — 3.  Nor  to  remove  the  assessments  of 
the  land  tax,  on  account  of  the  public  inconvenience.  But  if  an  informadon  be 
moved  for  against  the  commissioners  of  the  land  tax,  the  court  will  admit  an  attested 
conv  of  the  assessment  as  evidence,  instead  of  the  original.    2  T.  R.  235. 

(A)  1.  Nor  on  an  appointment  of  overseers,  after  an  appeal  lodged  till  the  sessions 
have  made  a  determination.  Str.  991.  — 2.  But  on  appointment  of  overseers  before 
appeal,  it  lies.  Ibid. — 3.  And  if  on  appeal  from  a  poor's  rate,  sessions  order  booktf 
to  be  producedat  an  adjourned  day,  eertufrari  lies  to  remove  that  order,  notwithstandii^ 
the  appeal.  Ibid. — 4.  To  the  quarter  sessions,  to  fetch  up  anv  proceedings  but  their 
orders ;  as  then:  refusal  of  a  certificate  of  the  loss  of  malt  burnt  after  dutyoaid.  Str.  391 . 

(0  1.  Nor  after,  appeal  to  die  sessions,  pending  such  appeal.  2  T.  It.  196. — 2.  A 
vercnct  cannot  be  removed  from  sessions,  before  judgment;  and  certiorari,  if  granted, 
shall  be  Quashed.    Str.  1227. 

{k)  1.  The  court  quashed  a  certiorari,  which  was  issued  before,  but  not  served  until 
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So  it  is  not  usually  granted  to  remove  an  indictment  for  forgery, 
penury,  or  other  great  offence-     1  Sid.  54s*  (I) 

Or  a  presentment  before  justices  in  eyre,  before  conviction.  1  Sid.  296. 

Nor  to  a  new  jurisdiction  erected  by  statute,  which  has  a  final  autho- 
Tity ;  if  it  proceeds  according  to  the  statute.     1  Sid.  296. 

rior  usually  to  a  county  piuatine.    2  Bui.  158.  (m) 

So  it  shall  not  be  granted  to  remove  a  record  in  which  the  king  is 
concerned,  without  the  consent  of  the  attorney-general.     R.  Hard.  M9. 

Sti.  295.  («) 
And  it  seems  to  be  in  the  discretion  of  the  courts  to  grant  it,  or  not. 

Sti.  126.  211.  (o) 

(£)  (DQIien  it  letbaU  be  a  isupetietelieatf. 

If  a  certiorari  be  delivered  to  a  jusdce  of  peace,  or  other  justice  to 
whom  it  is  directed,  it  shall  be  a  supersedeas^  and  every  proceeding 
afterwadrds  is  a  contempt.     R.  Yel.  S2.     1  Sal.  148.  {p) 

And  every  proceeding  afterwards  b  void.  Per  Keble.  Attorney- 
General,  Cont.  6  H.  7*  16.     R.  Mar.  27. 

And  error  lies  for  it.     R.  1  Sal.  148. 

If  it  be  delivered  to  one  justice  only,  it  shall  be  a  supersedeas  to  all. 
Yd.  32. 

Though  the 'party  does  not  sue  for  a  removal  of  the  record.    Yd.  82. 

Thoiujh  the  indictment  be  after  the  teste  of  the  certiorari.  Yd.  82. 
R.  1  Sfld.  149. 

So  if  several  are  indicted,  and  one  of  them  only  brings  a  certiorari^  , 
it  shall  be  a  supersedeas  to  all  of  them.    Dub.  Mar.  1 12. 

So  if  one  only  tenders  a  surety  according  to  the  statute,  and  the  others 
Teftise.    R.  Mar.  27. 

So  a  certiorari  shall  be  a  supersedeas  to  the  justices,  though  ddivered 
after  the  return  passed.    Yel.  32.     R.  Dy.  245. 

When  a  certiorari  is  granted,  the  party  may  have  a  supersedeas  out 
of  chancery  to  the  shefiff.     F.  N.  B.  237.  E. 

after  judgment  on  an  indictment  for  a  misdemeanor.  7  T.  R.  377.  —  s.  >After  judg- 
ment, the' record  can  be  removed  only  by  writ  of  error.  Ibid.-—  5.  Before  cerHonm 
iiiaes  to  remove  order  for  quaker's  tttbes,  it  ought  to  be  determined  whether  the  title 
11  really  in  question  or  not.  l  B.  M.  485.  —  4.  If  certiorari  has  issued,  and  the  return 
filed,  yet,  it  it  appears  that  the  title  is  not  really  in  question,  the  court  will  order  it  to 
be  superseded,  qwa  trnpromde^  and  the  return  taken  off  the  file.  Ibid.  —  5.  So  if  it 
issues,  where  it  b  taken  away  hy  act  of  parliament,  (though  order  of  sessions  refers  it 
to  the  court  by  consent  of  parties,)  tupertedtoi  qma  imprwnde.    4  Burr.  S599. 

((\  If  an  attorney  is  indicted  at  the  assizes  for  a  forgeiy,  in  altering  a  fault  in  a  writ 
unaer  seal,  the  court  will  not  grant  cerUorairi.    Str.  877. 1S08. 

(m)  1.  It  cannot  be  sued  out  as  of  course,  and  without  laying  a  special  ground  before 
the  court,  to  remove  proeeedings  in  an  action  in  the  courts  of  the  counties  palatine. 
Doug.  749.  —  9.  Nor  to  remove  such  procoMfings  in  the  courts  of  great  sessions  of 
Wales.    Id.  751.  n. 

(a)  It  lies  not  to  remove  ejectment  from  mayor's  court,  but  kab,  eorp,  and  plaintiff 
declares  de  novo.    In  replevin  it  lies,  and  parties  do  not  begin  de  novo,    Barnes,  481. 
-  (o)  And  where  an  appeal  lies,  the  court  will  not  grant  a  certiorari,  if  the  objection 
be  not  to  the  jurisdiction  but  to  the  merits,  althougn  it  be  otherwise  competent  for 
them  to  grant  it.    Doug.  SS5. 

(p)  A  certiorari  removes  all  proceedings  of  the  nature  described  therein^  which 
have  taken  place  between  the  teste  and  return,  though  the  proceedings  originated 
after  the  teste,  l  East,  998.  And  all  proceedings  subMouent  to  notice  of  the  eertio* 
rari  given  to  the  officer  to  whon^&c.  sitting  in  his  judicial  cfpad^,  are  vdd.  Und. 

So 
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So  the  justices  of  peace  ought  to  award  a  supersedeas  to  the  aheriff 
ex  officio.    Qu-  F.  N.  B.  287.  E. 

(F)  m^zti  not 

But  a  certiorari  wiU  not  be  a  supersedeas,  if  no  sureties  aie  founds 
when  required  by  statute.     Mod.  Ca.  38.  43. 

Or  if  the  party  does  not  try  the  indictment  afterwards,  aocor^ng  to 
the  condition  of  the  recognizance  ffiven.    Mod.  Ca.  43. 

^  So  a  certiorari  deliverra  after  the  jury  are  impannelled>  and  swom^ 
will  not  be  a  supersedeas  to  the  taking  of  the  verdict.     R.  1  SaL  144. 

Or  after  a  warrant  for  execution  executed  by  distress,  the  officer  may 
proceed  in  the  execution.     R.  1  Sal.  147. 

So  after  a  certiorari  for  an  inquisition  for  a  forcible  detamer,  if  there 
be  a  new  forcible  detainer,  the  justices  may  record  the  force^  though 
th^  cannot  make  restitution.     1  Sal.  151. 

So  a  certiorari  in  chanceiy  to  remove  ihe  tenor  of  a  record,  will  be 
no  supersedeas.    Semb.  Skin.  419. 

(G)  iproceDenDo. 

After  a  certiorari  returned  and  filed  in  B.  R.  no  procedendo  goes. 
Mod.  Ca.  33.  43.  Semb.  1  Sal.  145.  —  D.  cont.  where  the  cause  sug- 
gested for  the  certiorari  appears  &lse.     1  Sal.  144.  (;) 

(H  L)  ftapeneteDeaii  to  proceieiK- 

So  after  a  simper sedeas  to  any  process,  all  subsequent  proceedings  are 
void. 

As  after  an  habeas  corpora  juratorum,  if  a  supersedeas  be  delivered 
to  the  sherifl^  for  staying  the  return  of  the  writ,  and  he  afterwards  return 
it  at  the  assizes,  and  the  trial  is  had,  and  judgment  upon  it ;  it  will  be 
error.    R.  2  Cro.  43. 


J 


^)  1.  If  defendant  is  convicted  on  confession,  and  then  prosecute  or  brings  certiorari^ 
endant  shall  have  procedendo.  8  B.  M.  749. — 9.  If  an  indictment  for  felony  has 
been  removed  into  Bl  R.  from  an  in^or  court,  in  order  to  issue  {Hrooess  of  outuiwiy 
upon  it,  and  the  party  accused  come  in,  B.  R.  will  award  a  procedendo  to  cany  the 
record  back.  5  T  R.  478.  —  3.  If  a  defendant,  who  has  been  convicted  on  an  indict* 
ment  in  an  inferior  cou^  remove  the  record  by  certiorari  into  B.  R.  between  verdict 
and  judgment,  with  a  view  of  maUnc  objections  to  t|ie  indictment  in  sirrest  of  judg- 
ment, the  court  will  send  the  record  back  by  procedendo^  without  going  into  the 
objections  to  die  indictment  S  Ld.  Rd.  937.  -6  T.  R.  145. — 4^  If  the  party  wish 
to  uke  the  <^nnion  of  the  court  on  the  sufficiency  of  the  indictment,  he  should  remove 
the  record  by  writ  of  error  after  judgment  below.  Ibid« — 5.  If  after  9^  procedendo 
to  cany  back  a  cause  to  an  inferior  court,  the  plaintiff  recover  and  then  sue  ^ut  a 
scire  fada»  against  the  bail  below,  and  they  remove  the  proceeding  against  them  into 
B.  R.  by  AoMff  corpus,  the  court  will  award  nprocedenao  in  the  suit  against  the  bail. 
6  T.  R.  365.  —-6.  A  cause  was  removed  from  an  inferior  court  by  an  habeae  cSrpus 
cum  eoKid,  to  which  a  return  was  made^  statins  a  custom  under  which  the  defenoant 
was  sued  and  arrested;  error  was  suggested  on  uiefiice  of  the  proceedings  below;  the 
court  of  B.  R.  will  not  stay  ^e  procedendo  merely  on  that  ground,  but  wiU  leave  the 
defendant  to  his  writ  of  error,  ritz.  57.  6  T.  R.  7«0.  — 7.  When  certiorari  is  filed 
there  must  be  a  modon  to  take  it  off  the  file,  prerious  to  motion  for  procedendo. 
4  B.  Bl  S456.  —8.  And  it  may  be  superseded  quia  impromde  ewumami.  1  Biir.488,489. 

Z  3  (H  2.)  When 
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(H  2.)  When  it  shall  be  granted 

A  supersedeas  to  process  shall  be  granted,  when  the  party  finds  surety 
to  appear,  and  answer  to  the  law :  as,  in  term,  it  shall  be  granted  out  of 
C.  B.  to  a  cqiias  or  exigent,  upon  surety  taken  by  the  sheriff  for  his 
appearance  at  the  day.     F.  N«  R  2M.  A. 

So  it  shall  be*  granted  in  the  vacation  out  of  chanoery,  upon  surety 
found  there^  or  to  the  sheriff.  F.  N.  B.  2S6.  A.  Vide  in  Chancery,  (4  Q.) 

If  the  sheri£^  &a  do  not  cease  upon  a  supersedeas  delivered  to  him, 
an  aliaSy  pbtries^  and  attachment  go  against  him.  F.  N.  B.  236.  C.  289. 
A.  240.  B. 

But  a  superudeaSf  in  respect  of  privilege  to  be  sued  in  another  court, 
shall  not  be  allowed,  after  he  has  acknowledged  the  jurisdiction  of  the 
court:  a8»  after  an  imparlance.     R.  9  Ed.  4.  53.  b. 

Nor  a  supersedeas  to  an  exigent  quia  improvide  /  for  that  recites  an 
appearance.    R«  Dy.  33.  b. 

Cmiotarl  WU    Vide  Chancery,  (2  O  1.) 


CESSAVlT^ 

(A)  (BKIien  it  Mzn. 

By  the  st  of  Glocester,  6  Ed.  1.  4.  if  a  man  lease  land  to  farm,  or 
to  find  estovers,  &c.  to  a  fourth  part  of  the  value,  and  he  who  holds 
the  land  lets  it  lie  fresh,  so  that  a  distress  cannot  be  found  for  two  years: 
after  the  two  years  the  lessor  may  have  an  action  to  demand  the  land 
in  demesne,  by  a  writ  which  he  shaO  have  out  of  chancery:  and  if,  before 
judgment,  the  arrearages  and  damages  are  rendered,  and  surety  found 
to  render  thereafter,  he  shall  retain  his  land,  &c. 

This  was  the  first  statute  which  gave  a  cessavit,     2  Inst  295. 

By  the  st  W.  2.  13  Ed.  1.21.  concordatum  est  eodem  modo^  si  quis 
detineat  domino  sua  servitium  debitum^  et  consuetum  per  biennium. 

A  writ  of  cessavit  lies  in  the  per^  cuif  arid  post.   Vide  F.  N.  B.  208.  H. 


CESSION. 

(Vide  EsGLisE,  Nl.) 

CESTUY  QUE  TRUST. 

Vide  ChancerTj  (4  S.  3,  4.  —-4  W  82.) 


CESTUY  QUE  USE. 

Vide  Uses,  (I). 


CHAIRMAN  of  a  Committee. 

Vide  Farlument,  (E  7.) 

CHALLENGE. 
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CHALLENGE. 

CA)  Crial  ftp  jurp. 

(A  1.)  The  antiquity  of  it.  p.  34/3. 
(A  2.)  The  number  of  jurors,  p.  343. 
(A  3.)  The  qualification,  p.  343. 
(A  4.)  Who  are  exempted.  348. 

(B)  CdaQenge  to  tfte  arcap.  p.  344. 

(C)  Ciiallenge  to  tlie  poHiS. 

(C  1.)  Peremptory,  p.  344. 
(C  2.)  For  cause,  p.  345. 

(A)  Crial  ftp  jurp. 

(A  1.)  The  antiquity  of  it — Vide  Enquest. 
Trial  by  a  jury  was  before  die  conquest. 

(A  2.)  The  number  of  jurors. 

The  usual  number  of  jurors  is  12,  for  die  trial  of  a  cause. 

But  in  an  attaint^  except  where  the  issue  is  upon  a  collateral  point, 
there  ought  to  be  24.     2  Rol.  678.  1.  50. 

In  a  grand  assise  16.  viz.  4  knights  and  12,  others;  so  20|  or  12 
only.    2  Rol.  674. 1. 5. 

In  inquests  of  office  there  may  be  more,  or  less  than  12.  As  in 
an  inquiiy  of  waste.  R.  2  Bol.  673.  1.  53.  Cro  Car.  414.  F.  N. 
B.  107.  C. 

(A3.)  The  qualification. 

Jurors  mmt  be  probi  et  kgales  homines*    Vide  post  (C  2.) 
By  the  st.  articidi  super  chartas,  28  Ed.  1.  9.  the  sheriff  shall  put  in 
juries  such  as  be  next  neiffhbours^   the  most  sufficient  and  least  suspi- 
cious, on  pain  of  double  damages. 

And  bythe  st.  34£d.  3.  4.  the  next  people  not  suspected^nor  procured. 

(A  4.)  Who  are  exempted. 

But  by  the  st.  We3t.  2.  13  EkI.  1.  38,  senes  ultra  70  annos^perpetuo 
languidif  vel  tempore  summmUionis  infirmly  vel  inpatria  non  commoranteSf 
non  ponantur  injuratisj  out  assists. 

And  if  these  are  returned}  though  it  is  not  a  cause  of  ehalleugey  they 
may  have  an  action  against  the  sheri£^  without  notice  of  the  age^  sick- 

Z  4  nessj 
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nessy  or  non-comniorancy ;  but  it  is  more  usual  to  have  a  writ  de  non 
poneftdis  in  assists.    2  Inst.  447.     Reg.  179.  b. 

And  if  the  sheriff  does  not  obey^  an  attachment.     Reg.  181.  a.  (r) 

(B)  Cfiallenge  to  ttt  arca^. 

There  may  be  a  challenge  to  the  array,  if  there  be  a  default,  or 
partiality  in  the  sheriff.     Co.  L.  156. 

It  will  be  a  principal  challenge,  if  the  sheriff  does  not  return  a  knight 
upon  the  pannel,  where  a  peer  appears  upon  the  record  to  be  plaintiff 
or  defendant.     Co.  L.  156.     2  Rol.  636.  L  53.     2  Mod.  182. 

Though  others  join  with  the  peer  in  the  action.     Co.  L.  156.  (s) 

So,  if  the  sheriff  does  not  return  a  knight  upon  the  pannel  in  an  at* 
taint.     Co.  L.  156. 

For  more  concerning  challenge  to  the  array,  principal  and  for  favour. 
Vide  Co.  L.  156,  &c.  (/) 

(C)  CbaHenge  to  tjbe  pollief. 

(C  1.)  Peremptory. 

In  high  treason,  the  defendant  by  the  common  law,  and  now  by  the 
St.  1  &  2  Ph.  &  M.  10.  (which  repeals  the  st.  33  H.  8.  23.  to  the  con-> 

j.^^— ^■«»^»— ^^^^^j*— ^^^— »— ^^^^— ^~— — ^■^— *— ™'^»»^'^~~"^"^''^~~^~^'^"^'~^*^*^^"™^"^^'"^~^"~      — ~"^^  ^—ii «», 

(r)  1.  So,  peers  of  the  realm  shall  not  be  sworn  on  juries.  F.  N.  B.  166.  a.  — 
2.  So,  persons  privileged  by  charters  of  exemption,  shall  not  be  returned,  and  the  a^ 
firmative  acts  ot  parliament  relative  to  jurors  and  juries  shall  not  be  construed  to  take 
away  such  privilege.  Doug.  191.  — J.  Yet  by  st.  5H.  5.  c.  14.  thev  who  have 
charters  of  exemption  from  being  impannelled  in  juries,  &c.  shall  nevertheless  be  sworn 
where  justice  cannot  be  administered  without  Uiem,  saving  their  liberty  at  other  times. 
— 4.  So,  clergymen  as  such  are  exempted,  yet  if  they  have  lay-fecs  they  maybe  impan- 
nelled on  account  of  them,  unless  they  be  in  the  service  of  the  king,  or  of  some  bi- 
shop. F.  N.  B.  166.  b.  Dougl.  190.  —  5.  So,  coroners,  verderors,  foresters,  and  other 
officers  of  the  forest  Id.  1 67.  a.  Doug.  1 90.—  6.  So  officers  of  the  army.  Doug.  1 90. 
—  7.  So,  tenants  in  ancient  demesne  shall  not  be  bound  to  serve  on  juries  out  of. 
their  own  manor.  Ibid.  — 8.  So  physicians  are  exempted.  3  Bl.  Com.  364.  —  9.  So. 
by  St.  32  H.  8.  c.  42.  members  of  the  united  company  of  surgeons  and  barbers;  but 
since  the  separation  of  these  by  st.  is  G.  2.  c.  is.  the  bsurbers  seem  not  entitled  to  this 
privilege.  — 10.  So,  barristers,  Bttornies,and  other  officers  of  the  courts  are  exempted. 
3  Bl.  Com.  364. —  11.  Officers  on  the  cheque-roll,  as  gentlemen  pensioner8,'&€.)  have 
an  ancient  privilege,  not  to  be  sworn  on  juries.    B.  R.  H.  202. 

(»)  1.  A  Knight  need  not  be  returned  on  the  panel  in  ejectment,  on  the  demise  of  a 
peer.  Str.  1023.  —  2.  By  st  24  G.  2.  c  18.  ;cnallenge  to  the  panel  for  want  of  a 
snight,  when  a  peer  is  party,  i»  taken  away. 

it)  1.  After  entering  into  the  common  rule  for  a  special  jury,  if  one  of  the  parties 
strikes  out  hundredors,  and  at  the  trial  challenges  the  array  for  want  of  hundnedors; 
it  is  a  contempt,  and  attachment  shall  issue.  Ld.  Ray.  1364.  Str.  593. -^  2.  But 
if  the  defendant  in  an  information  obtain  rule  for  special  jury,  though  prosecutor 
takes  the  venire  to  the  sheriff,  the  defendant  may  challenge  the  array,  if  Uie  sheriff  has 
an  interest  in  the  cause,  and  it  shall  not  be  contempt  Str.  1000.  — 3.  The  party  to 
whom  the  sheriff  is  related  cannot  challenge  the  array  for  that  reason.  Semb.  But 
if  he  does,  and  there  is  a  demiurer  insUnUer  to  that  challenge,  and  before  it  is  deters 
mined,  the  other  party,  for  the  sake  of  expedition,  moves  to  quash  the  array,  the  court 
will  do  it  without  the  consent  of  the  party  challenging.  Andr.  85. 104.  —  4.  In  an  * 
action  on  a  b^e-law,  that  none  but  freemen  shall  keep  m  a  city,  it  is  good  challenge 
that  the  sheriff  is  a  freeman.  3  B.  M.  1847.  —  5.  It  b  a  good  cause  of  challenge 
if  the  jury  is  returned  by  an  under-sheriff  i^ho  is  attorney  in  the  causes 
Cowp  112. 

trary) 
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traiy)  may  challenge  35  of  the  jury  peremptorily^  without  cause  shewn. 
Cg.  L.  156.  b. 

Though  he  be  outlawed  for  treason,  and  the  issue  be  upon  a  collateral 
point.    Uo.  L.  157.  b. 

So,  if  he  at  first  challenge  for  cause,  and  the  juror  be  tried  and  found 
indifferent^  he  may  afterwards  challenge  peremptorily.     Co.  L.  158.  a. 

So  in  petit  treason,  or  felony,  by  the  commoh  law  he  might  challenge 
d5j  which  is  now  restrained  by  the  st.  22  H.  8.  to  20,  without  cause 
shewn.     Co.  L.  156. 

So,  in  an  appeal.    Bendl.  PL  77.     Mo.  12. 

So  the  king  by  the  common  law  might  challenge  without  cause  shewn, 
when  he  pleaseci;  but  he  is  now  restrained  by  the  st.  33  £dw.  1«  Qrd. 
de.In.    Co.  L.  156.  b. 

And  therefore^  if  he  challenge  without  cause,  and  others  sufficient  do 
not  appear,  he  may  shew  his  cause  of  challenge.    R.  Ray.  473,4.  {u) 

(C  2.)  For  cause. 

ChaDense  for  cause  is  principal,  or  to  the  &vour. 

A  principal  challenge  is,  first,  in  respect  to  his  dignity,  thathe  is  a 
peer.     Co.  L.  156.  b. 

And  if  the  party  do  not  challenge  him,  the  peer  may  challenge  him- 
self.    Co.  L.  156.  b. 

2dly,  Propter  defectum^  that  he  is  a  villein,  or  an  infimt*  C6« 
L.  156.  b.  157.  a.     2  Bol.  657. 1.  10. 

That  he  is  an  alien.     Co.  L.  156.  b. 

But  by  the  st.  27  Ed.  3.  8.  an  inquest  tidcen  before  the  mayor  of  the 
staplCfif  the  parties  be  strangers,  shall  be  tried  by  strangers ;  if  denizens, 
by  denizens ;  if  one  par^  be  denizen  the  other  alien,  one  half  of  the  in- 
quest shall  be  denizens,  the  other  aliens.     Vide  Alien,  (C  8.) 

So,  by  the  st.  28  Ed.  3.  1 3.  in  all  inquests  before  the  mayor  of  the 
stapl^  or  other  justice  between  merchants  or  others,  though  the  king  be 
party,  if  there  be  so  many  aliens  or  denizens  in  the  place  where  the  trial 
is,  not  parties  to  the  matter ;  if  there  are  not  so  many  aliens,  so  many  as 
are  there>  the  rest  denizens,  good  men,  and  not  suspicious  to  either  party. 
Confirmed  by  the  st  9  H.  6. 29. 

And  therefore,  an  alien  plaintiff  or  defendant  may  pray  a  venire  per 
medietatem  lingua^  except  in  a  trial  for  high. treason.    R.  Dy.  144.  b. 

So  an  executor  or  administrator  of  an  alien,  though  he  himself  be 
indigena.    Dy.  28.  a.  in  marg. 

And  if  a  fiill  inquest  does  not  appear,  the  tales  shall  be  per  medietor 
tern  Ungius.     R.  Poph.  36.     Dy.  28.  a.  in  marg. 

Yet  if  an  alien  be  joined  in  a  suit  with  an  Englishman,  or  sue  as  exe- 
cutor, or  administrator  to  such  an  one,  he  shall  not  have  a  venire  per 
medieiatem  linguae.    Mo.  557.    'Cro.  £1.  275.    Dy.  28.  a. 

And  if  he  does  not  pray  such  a  venire^  a  challenge  for  d^ult  of  aliens 
is  not  allowed.     Vide  Dy.  28. 144.  b. 

M  On  an  isiue  on  a  collateral  pointy  to  reverse  an  outlawry,  or  avoid  an  act  of  at* 
tainaer,  or  on  any  inqnest  of  office,  the  prisoner  has  no  peremptoi^  cfaalleoge.  s  Halc» 
267.  S78.    1  Lev.  62.    Str.  8S4.    Foster,  40. 

SOf 
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.  So  if  thealieti  does  not  pray  it,  the  other  party  may,  but  he  need  not 
Dy.  28.  a.  144. 

Soif  they  are  returned  upon  the  ti^ntW  as  aliens,  they  cannot  be  chal- 
lenged, though  they  are  not  so.     Dy.  28.  a.  in  mars . 
.   And  a  tripper  medietatem  lingtue^  where  it  ought  not  to  be,  is  not 
good,  though  by  consent;  for  tfa^t shall  not  alter  me  law.     Dy.  28.  a. 
m  maig. 

'  Nor  by  the  st.  West.  2. 15  Ed.  1.  38.  ponaniur  in  assists  vel  juratis 
licet  in  proprio  comitatu  qui  20s.  per  annum  mm  habeani^  nee  extra 
comitatu  qui  405. 

By  the  St.  de  non  ponendis  in  assisis,  21  Ed.  1.  the  sherifpjshallnot 
put  in  recognizances  that  pass  out  of  the  county,  any  who  have  not  1005. 

Cr  annum.  And  in  the  county  none  shall  be  impannelled  to  serve 
fore  the  king's  justices  on  inquests,  juries,  or  odier  recognizances, 
who  have  not  Ms.  per  annum ;  save  that  in  eyre,  cities,  boroughs,  or 
towns,  where  juries  pass  on  matters  touching  the  said  cities,  &c.  it 
shall  be  done  as  before. 

By  the  st.  2  H.  5. 3.  st.  2.  no  person  shall  be  admitted  in  any  inquest 
on  a  t,rial  of  the  death  of  a  man,  or  in  a  plea  real  or  personal,  where 
the  debt  or  damages  are  laid  to  40  merks,  if  he  have  not  lands  or  t^ie- 
ments  of  405.  per  annum  above  reprizes,  so  it  be  challenged,  &c.  Vide 
35  xx.  8.  6. 

Nor,  by  the  st.  27  El.  6.  if  he  have  not  freehold  of  4/.  per  annum, 
unless  in  Wales,  cities,  or  towns,  &c. 

Nor,  by  the  st  4  &  S  W.  &  M.  24.  (continued  by  7  &  8  W.  3.  32. 
1  Ann.  13.  10  Ann.  14.  &  9  Geo.  8.)  if  he  have  not  10/.  per  annum 
in  his  own  name,  or  in  trust  in  England,  and  6/.  per  annum  in  Wales 
in  the  same  county,  freehold,  copyhold,  or  ancient  demesne  in  fee,  tail, 
or  for  life  of  himself  or  some  other,  in  issues  tried  befi3re  the  justices  in 
B.  R*  C.B.  exchequer,  assise,  nisi  prius,  oyer  and  terminer^  gaol  de- 
livery, or  general  quarter  sessions  of  the  peace,  &c. 

Provided,  that  the  tales  need  have  but  51.  per  annum,  and  in 
Wales  3/.  and  in  cities,  boroughs,  and  towns  corporate,  as  formerly 
used,  (or) 

And  any  not  having  so,  may  be  challenged,  and  on  his  oath  discharged. 

Jurors  since  the  st.  2  H.  5.  3.  must  nave  405.  per  annum  freehold 
out  of  ancient  demesne.     Co.  L.  156.  b.     9  H.  7  1.  b. 

And  it  is  sufficient,  if  they  have  it  as  cestuy  que  use.  Co.  Lit  272. 
a*  b. 

(»)  1.  And  by  st  3  G.  8.  c.  S5.  s.  19.  the  sheriilB  of  the  dty  of  London  for  die  time 
bdng,  shall  not  return  any  person  to  try  any  issue  joined  in  B.  R.,  C.  B.,  or  Exxhttp&f. 
or  to  serve  on  any  jurjr  at  the  sessions  of  oyer  and  terminer^  gaol  deliverv,  or  sessions 
of  the  peace  for  the  city  of  London,  who  shall  not  be  a  houMholder  witnin  the  city, 
and  have  lands,  tenements,  or  personal  estate  to  the  value  of  100^  and  the  same 
matter  being  alleged  as  cause  or  challenge,  and  so  found,  shall  be  admitted  as  a  pri^ 
cipal  challttige,  and  the  person  challenged  shall  be  examined  on  oath  of  the  truth 
or  the  said  matter. —  S.  And  by  s.  SO.  sherifis  or  other  officers  to  whom  the  return 
of  jurors  belongs  for  any  county,  city,  or  place  respectively,  shall  not  return  any 
person  to  serve  on  a  jury  for  the  trial  of  a  capital  offence,  who  at  the  time  of  such 
return  would  not  be  Qualified  in  such  respective  county,  city,  or  place,  to  serve  at 
a  juror  in  civil  causes  for  that  purpose;  and  the  same  matter  being  taken  as  cause  of 
challenge,  shall  be  admitted  as  a  principal  challenge,  and  the  person  challenged  shall 
be  examined  on  oath  of  the  truth  of  the  said  matter. 

If 
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If  the  debt  and  damages  together  amount  to  40  mer ks,  it  is  within 
the  8t  2  H.  5.  8.  for  It  is  in  equal  mischief.  'R.  9  H.  5.  4.  b.  VideCo. 
L.  272.  a. 

So  in  an  avowry,  where  the  issue  was  hars  de  son  fee^  diough  the  da- 
mages are  not  40^.      R.  per  Just,  de  B.  R.  &  C.  B.     9  H.  7*  1.  b. 

16  H.  7.  14  b.     10  H.  €.  8.  a. 

In  an  action  upon  the  st.  8  H.  6.     10  H.  7.  14.  a. 

So  by  the  st.  8  H.  6. 9.  none  shall  be  upon  inquests  to  try  a  forcible 
entry,  or  detainer  before  justices  of  peace,  unless  he  hath  405.  per 
annum. 

Norj  by  the  st.  15  H.  6.  5.  to  try  an  attaint  on  a  verdict  to  402. 
value,  who  hath  not  20/.  Or  by  the  st.  2S  H.  8.  S.  20  merks  per 
annum,  or  on  a  verdict  to  a  less  value,  who  hath  not  5  merks  per  annum, 
or  100/.  in  goods,  except  in  cities,  or  boroughs,  &c. 

l^for,  by  me  st.  1  R.  S.  4.  upon  an  inquest  in  the  sheriff's  turn,  or  by 
the  St.  19  H.  7.  IS.  to  try  riots  or  routs  before  justices  of  peac^  un- 
less he  hath  20  s.  per  annum  freehold,  or  265.  8</.  per  annum  copyhold." 

Nor,  by  the  st.  11  H.  7^  21.  upon  a  jury  in  any  of  the  courts  in 
Ix>ndon,  except  he  hath  lands  or  goods  to  the  value  of  40  merks,  or 
of  100  merks  if  the  suit  be  for  lands,  or  for  a  debt  and  damages  to  40 
merks  value,  or  more. 

But  where  the  debt  and  damages  do  not  amount  to  40  merks,  he 
shall  not  be  challenged,  if  he  has  any  freehold.  Co.  L.  156,  7.  Q. 
Whether  he  must  not  have  205.  per  annum.    2  H.  7-  IS.b. 

So  before  the  st.  2  H.  5.  S*  in  personal  actions,  where  land  was  not 
demanded,  it  was  no  challenge,  that  a  juror  had  no  freehold ;  for  the 
St.  W.  2.  28.  was  made  for  the  ease  of  jurors  of  small  estate  only. 

17  Ass.  15.     Vide  Ray.  486.     Semb.  10  H.  7.  14.  a. 

So  in  an  information  in  the  nature  of  a  quo  warranto,  it  b  no  chal- 
lenge, that  a  juror  has  not  a  freehold  ;  for  it  is  out  of  2  H.  5.  3.  which 
provides  for  a  plea  between  party  and  party  only.  R.  per  4  J.  in  B.  R. 
to  whom  3  J.  in  C.  B.  ace.  But  a  bill  of  exceptions  was  filed  for  it. 
Ray.  486. 

So  the  exception  for  cities,  &c.  in  the  stat  15  H.  6.  5.  extends  to 
cities,  &c.  which  are  counties.     R.  12  Ed.  4.  13.  a. 

So  by  the  st.  1 1  H.  7-  21.  in  an  attaint  in  London,  the  challenge 
shall  not  be  for  want  of  sufficiency  of  lands  or  goods  in  the  jury  im- 
pannelled,  the  jury  being  to  be  returned,  by  each  alderman  four,  each 
in  substance  worth  100/.  or  more.  So  by  the  st.  37  H.  8.  5.  if  each 
juror  be  worth  400  marks  in  goods. 

So  in  a  jury  for  a  trial  for  high  treason,  a  challenge  for  defect  of 
freehold  is  not  allowed  in  London;  for  freehold  was  not  required  by  the 
common  law,  and  though  the  st.  2  H.  5.  3.  requires  405.  per  annum  in 
an  inquest  for  the  deam  of  a  man  (which  seems  to  be  intended  in  all 
capital  cases),  yet  by  the  st.  1  &  2  Ph.  &  M.  the  trial  in  high  treason 
was  reduced  to  the  common  law.  R.  per  4  J.  in  Lord  Ru^so^s  Case. 
3  Trials,  138. 

But  by  the  st.  7  W.  3.  3.  the  trial  ought  to  be  by  a  jury  of  free- 
holders, (y) 


(y)  If  a  juiyman  in  treason,  brought  to  the  book,  says  he  has  no  freehold  in  the 
county,  he  dtul  be  sworn  upon  a  wire  dir^  to  that  mBtter»  and  if  he  answers,  he  has 
none,  he  shall  be  set  aside.    Foster,  7. 

So 
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So  by  the  st.  4  Geo.  2.  7.  in  Middlesex^  leaseholders  haviiig  50/.  per 
aiinant  above  ground  rents,  or  other  reservations,  shall  be  obliged  to 
serve  on  juries,  when  summoned,  {z) 

For  more  concerning  challenge  to  the  polls,  principal  and  for  &voar^ 
Vide  Co.  L.  156.  b.  &c. 


CHAMBERLAIN. 


tM  ftBuMUn.    Vide  Officeb^  (E  7.) 
e^BxobvMn  of  €»e0tcs.    ^de  Franchises,  (D  5.) 
eiamlmMiif  of  t^  ntttwm.    Vide  Courts,  (D  11.) 
€i&aMUta  of  HotOon.    Vide  London,  (I.) 


CHAMPERTY. 

Vide  Maintenance,  (A  i,  S.) 

CHANCELLOR; 


C^oacellof.    Vide  Chancery,  (B  1.) — Justices,  (K  8.)  —  Parua- 
MENT,  (L  3S.)  —  Visitor,  (A  2.) 
e^anccttoc  of  t^  c^eouex.    Vide  Courts^  (D  9.) 


CHANCE-MEDLEY. 

Vide  Justices,  (M  19.) 


(x)  1.  So,  by  tt  S  O.  S.  c  85.  8. 18.  an^  leaieholder  for  the  term  of  500  jean  «b- 
lolute^  or  for  any  term  determiiiable  on  life  or  liresy  of  the  clear  yearly  value  of  SO^ 
per  annum  over  and  above  the  rent  reserved,  is  qualified  to  serve  on  Junes. — 8.  '*  That 
a  juror  is  a  freeman*"  is  good  cause  of  challenge  in  an  actbn  on  a  bye-law^  that  nose 
but  freemen  shall  keep  shop  in  a  city.    sB.M.  1847. 
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(A)  cte  antiquity  of  tde  cDancetg. 


(A  1.)  As  to  the  court  of  pleas,  p.  365. 
(A  2.)  As  to  the  court  of  equity,    p.  365. 

A  3.)  It  t»imot  be  now  erected,    p.  365. 

A  4.)  Where  held.  p.  379. 
(A  5.)  Usage  and  practice  of.  p.  37^. 


\ 


(B)  iDfSttttt  of  tbe  ctoncerp. 

(B  1.)  Lord  chancellor,   p.  373. 
(B  3.)  His  oath.    p.  374. 
(B  3.)  And  duty.    p.  375. 
B  4.)  Master  of  the  rolls,  p.  376. 
'B  5.)  Masters  of  chancery,  p.  378. 
'B  6.)  The  register,  p.  384. 
(B  7.)  The  six  clerks,  p.  385. 
(B  8.)  Warden  of  the  fleet  p.  388. 
(B  9.)  Other  officers,  p.  388. 

(C)  Clie  jurtjBRitetion  of  tte  cbancerg. 

(C  !•)  Ordinary^  according  to  the  common  law.  p.  389* 
(C  2.)  Extraordinary  jurisdiction,  —  Court  of  equity, 
p.  991. 

(D)  iproce0ii« 

(D  1.)  Subpeena.  p.  393. 

(D  2.)  Letter  to  a  peer.  p.  401. 

P  3.)  Attachment,  p.  401. 

4.)  Attachment  with  proclamation,  p.  408. 
(D  5.)  Commission  of  rebellion,  p.  409* 
(D  6.)  Serjeant  at  arms.  p.  410. 
(D  7.^  Sequestration,  p.  412. 
(D  8.)  Injunction.^— Tne  force  of  it  p.  415. 
(D  9.)  For  staying  proceedings  at  common  law*  p.  417* 

D  10.)  For  cause  of  privilege,  p.  423. 

D  1  ] .)  .For  staying  waste,  p.  423. 

(D  12.)  For 


^ 


i 
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(D  12.)  For  restraining  other  acts.  p.  424. 
(D  IS.)  For  quieting  possession,  p.  425. 
(D  14.)  For  staying  printing,  &c.  p.  426. 

(E)  T5Hi  in  cbancer^^ 

(E  1.)  When  it  shall  be  filed,  p.  426. 
(E  2.)  The  matter  of  the  bill.  —  Must  have  proper 
parties^  &c.  p.  427- 

(F)  TBHI  Of  rettitton  p.  433. 

(G)  QBHl  of  rettfeto.  p.  435. 
(H)  Demurrer. 

(HI.)  When  it  lies,  and  when  not.  p.  437- 
(H  2.)  How  put  into  court,  &c.  p.  442. 

(I)  plea. 

(I  1.)  What  is  a  good  plea,  and  what  not.  p.  444. 
(I  2.)  How  put  into  court,  &c.  .p.  450. 

(K)  aniBttoer* 

(K  1.)  When  it  shall  be  filed,  p.  452. 
(K  2.)  How  it  shall  be  made.  p.  453. 
(K  3.)  Answer  by  commission,  p.  455. 

(L)  OBrceptfonjt* 

(L  1.)  When  delivered,  &c.  p.  456. 

(M)  Catute  bearD  upon  bill  anD  anisitoer*  p-  459. 

(N)  Beplf cation,  p.  46o. 

(O)  mjoinntv.  p.  461. 

(P)  (ZEramfnation  of  tDitne0je(e0. 

(P  1.)  By  the  examiner,  p.  462. 

(P  2.)  By  commission,  p.  462. 

(P  3.)  Commission  ex  parte,  p.  464. 

(P  4.)  New  Commission,  p.  465. 

(P5.)  Interrogatories,  p.  465. 

(P  6. )  The  manner  of  examination,  p.  466. 

(P  7.)  What  witnesses  shall  be  examined,  p.  467. 

(P  8.)  Depositions,  p.  468. 

(Q)  j^ublication.  p.  469. 

■ 

(R)  (ZEjI^atntnacton  in  perpetuam  rei  memoriam.  p.  471* 

(S)  CaujBce  jset  Dot»n  for  Deacing.  p.  472. 

(T)  Ipeactag 
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(T)  tpearing  of  tde  cau0e. 

(T  1.)  When  the  defeixdsCnt  does  not  appear,  p.  473. 
(T  2.)  Whep  the  plaintiff-does  not  appear,  p.  474. 
(T  3.)  When  there  are  not  parties,  p.  474. 
(T  4.)  What    evidence   shsdl  be  admitted  upon  the 

hearing. — Depositions  in  the  same^  or  a  cross 

cause,  p.  475. 
(T  5.)  In  another  cause,  p.  478. 
(T  6.)  The  defendant's  answer,  p.  479* 
(T  7.)  Deeds,  p.  479. 

(V)  3fntertocutorp  otDew.  p.  48i. 
(W  1.)  Reference  to  a  tna0ter.  p.  48s. 

(W.  2.)  Report  p.  482. 

(W  3.)  Exceptions  to  the  report,  p.  483. 

(W  4.)  Final  reference,  p.  485. 

(X)  Criat  bp  common  lato.  p.  485. 
(Y  1.)  Decree*  p.  486. 

(Y  2.)  Who  are  bound  by  a  decree,  p.  488. 

(Y  3.)  Who  not  p.  488. 

(Y  4.)  Execution  of  a  decree,  p.  489. 

(Y  5.)  Rehearing,  p.  490. 

(Y  6.)  Decree  enforced  by  an  original  bill.  p.  491* 

( Y.  7.)  Or  avoided,  p.  492. 

(Z)  accioent.  p.  492. 
(2  A)  account 

(2  A  1.)  When  it  shall  be  decreed,  p.  493. 

(2  A  2.)  When  not.  p.  495. 

(2  A  3.  J  Account  stated,  p.  497. 

[(2  A  4.)  The  manner  of  the  account,  p.  499.] 

(2  A  4.)  What  allowance  an  accountant  shall  have,  and 

what  not.  p.  499* 
(2  A  5.)  For  what  he  shall  not  be  charged,  p.  501  • 
(2  A  6.)  For  what  he  shall  be  charged,  p.  502. 
(2  A  7.)  When  bound  by  an  account  with  another. 

p.  503. 
(2  A  8.)  When  not  p.  508. 

(2  B)  aomlnijBitcator. 

(2  B  1.)  When  he  shall  have  relief,  p.  504. 

(2  B  2.)  When  there  shall  be  relief  against  him.  p.  504. 

(2  C)  agreement. 


^i 
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(2  C)  agreement. 

(2  C  1.)  When  decreed. — Upon  articles  for  the  assur- 
ance of  lands,  p.  505. 

(2  C  2.)  Against  whom  it  shall  be  decreed,  p.  507- 

(2  C  3.)  When  upon  a  parol  agreement,  and  when  not. 
p.  508. 

(2  C  4.)  Since  the  st  29.  Car.  2.  3.  p.  510. 

(2  C  5.)  Decreed^  though  not  equal,  p.  51S. 
2  C  6.)  Though  founded  upon  mistake,  p.  513. 

|2  C  70  Though  the  consideration  was  remote,  p.  513. 

(2  C  8.)  But  an  agreement  shall  not  be  decreed.  — 
If  made  without  a  consideration,  p.  514. 

(2  C  9*)  If  it  be  unreasonable,  p.  514. 

(2  C  10.)  Or  void  in  law.  p.  515. 

(2  C  11.)  Or  discharged  afterwards,  p.  515. 

(2  C  12.)  Or  obtained  indirectiy.  p.  516. 

(2  C  13.)  Or  made  without  proper  parties,  p.  516. 

(2  C  14:)  Or  not  mutual,  p.  517. 

(2  C  15.)  So  failure  of  one  party  excuses  the  other. 

p.  517. 

(2  C  16.)  Specific  performance  in  the  discretion  of  the 

court,  p.  517. 

(2  C  17.)  In  what  manner  an  agreement  shall  be  de* 

creed  to  be  executed,  p.  519. 

(2  D)  aifmonp. 

(2  D  1.)  When  it  shall  be  decreed,  p.  521. 

(2  D  2.)  When  not  p.  522. 

(2  D  3.)  When  in  the  ecclesiastical  court,  p.  522. 

(2  £)  appbnionment  p.  523. 
(2F)  appointment. 

(2  F  1.)  What  sufficient  to  charge  land.  p.  523. 

(2  F  2.)  What  appointment  to  the  person  is  sufficient. 

(2  F  3.)  When  it  shall  be  defeated,  p.  525.     ^ 


(2  G)  2i0mn. 


(2  G  1.)  What  shall  be.  p.  526. 
(2  G  2.)  What  not.  p.  530. 
(2  G  3.)  BUI  for  discovery  of  assets,  p.  531. 
C2  G  4^)  If  the  assets  are  exhausted  by  a  debt  upon 

security,  shall  come  in  aid.  p.  532. 

(H)  zmq,n* 
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(2  H)  9]erjerf0ntnent ;  todot  f^nU  ht  a  good  one«  p.  533. 
(2 1)  average*  p.  535, 

(S  K  1.)  When  it  shall  be  confirmed,  p.  537. 
(2  K  2.)  When  it  shall  be  avoided. — ^If  it  be  unrea- 
sonable, p.  538. 
(2  K  3.)  Or  made  without  assent  of  parties,  p.  538. 
(2  K  4.)  If  made  only  for  part  p.  539. 
(2  K  5.)  If  it  be  repugnant,  p.  539. 
(2  K  6.)  If  made  by  corruption  or  partialily.  p.  539* 

(2  L)  'BaniinH)t9«     [Vide  in  tit.  Bankrupt]. 

(2  L  1.)  When  chancery  aids.  p.  540, 
(2  L  2.)  When  not  p.  541, 

(2  M)  IBaton  anO  feme* 

(2  M  1.)  Suit  by  them.  p.  541. 

(2  M  2.)  Suit  against  them.  p.  542. 

(2  M  3.)  What  they  shall  be  compelled  to  do.  p.  542. 

(2M: 4.)  Whatnot,  p. 543. 

(2  M  5.)  Act  of  the  husband,  when  it  binds  the  wife. 

p.  548. 

(2  M  6.)  When  not.  p.  544. 

(2  M  7.)  When  the  husband  shall  be  bound  by  the  act 

,  of.  the  wife.  p.  545. 

(2  M  8.)  When  not.  p.  546. 

(2  M  9*)  Trust  for  a  wife ;  when  it  enures  to  the  hus- 
band, p.  547. 

(2  M  10.)  When  the  husband  shall  be  aided  for  the 

j)ortion  of  his  wife.  p.  549. 

(2  M  11.)  When  the  wife  shall  be  aided  against  the  act 

of  her  husband,  p.  549* 

(2  M  12.)  Provision  for  a  wife.  —  How  expounded. 

p.  551. 

(2  M  13.)  When  barred,  p.  553. 

(2  M  14.)  Disposition  by  a  wife^  p.  554. 

(2  M  15.)  When  the  husband  is  in  exile,  p.  555^ 

(2  M  16.)  When  the  covenant  of  an  husband  and  wife 

shall  be  enforced,  though  void.  p.  555. 

(2  N)  Cftatitable  nttti. 

(2  N  1.)  Relief  by  original  bill.  p.  655. 

(2  N  2.)  Though  the  gift  be  void  by  law.  p.  556. 

Vol,  XL  A  a  (2  N  3.)  MTiere 
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(2  N  8.)  Whete  the  land,  &c.  giren  is  improved,  p,  557. 
(2  N  4.)  How  charitable  uses  shall  be  decreed.— Ac 

cording  to  the  intent  of  the  donor,  p.  558* 
(2  N  5.)  Circumstances  shall  be  regulated,  p.  559. 
(2  N  6.)  Where  the  use  may  be  improved,  p.  559. 
(2  N  7.)  llie  improvement  of  the  estatfc  distributed. 

p.  560. 

(2  01.)  C«tiorati  WU.  p,  660- 

(2  O  2.J  Bill  byway  of  appeal,  p.  561. 

(2  P)  Common,  p.  561. 
(2  Q )  Condition. 

(2  Q  1.)  How  construed,  p.  562. 

(2  Q  2.)  Breach  of  a  conmtion.— When  aided>  if  the 

intent  be  performed,  p.  562. 
2  Q  3.)  When  it  shall  be  relieved,  p.  563. 
^^  Q  4.)  If  a  compensation  can  be  made.  p.  S63^ 
(2  Q  5.)  If  the  breach  was  procured  by  fraud,  p.  564i. 
<2  Q  6.)  If  the  condition  was  in  terrorem.  p.  5o4. 
(2  Q  70  I^  ^t  was  broken  only  in  circumstances ;  or 

became  impossible  by  the  act  of  G  od.  p  J$66. 
(2  Q  8.)  When  it  shall  not  be  relieved.— Where  the 

condition  is  precedent,  p.  567« 
(2  Q  90  Where  recompence  cannot  be  made.  p.  568. 
(2  Q  10.)  If  the  relief  is  not  prayed  in  convenient 

time.  p.  568. 

Xi  R)  ConGmmtfon.  p.  56& 
(2  S)  Cantrttutton*  p.  568. 
(2T)  Cont)ei?ance. 

(2  T  1.)  When  aided. — ^When  there  is  a  mistake  in  the 

deed.  p.  569* 
(2  T  2.)  When  part  of  the  I^nd  is  omitted  in  the  deed. 

p.569« 
(2  T  3.)  Waen  more  is  inserted  than  was  intended. 

p.  569. 
(2  T  4.)  Wnen  the  conveyance  is  lost.  p.  570. 
(2  T  5.)  When  the  conveyance  is  defective,  p.  570. 
'2  T  6.)  Or  mistaken,  p.  570. 
^^  T  7.)  If  it  is  aided,  it  shell  be  in  the  same  pGglit^ 

as  it  would  have  been;,  if  it^  had  been  right 

in  initio.  p«571* 
CSr  *Jl  -8.)  When  a  conveyance  shall  not  be  aided.  p.571  • 

(2  T  9.)  If 
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(2  T  9.)  If  it  be  voluntary,  p,  571. 

(2  T  10.)  Or  against  hitn^  who  has  an  estate,  upon  good 

consideration,  p.  572. 

(2  T  11.)  When  a  conveyance  shall  be  avoided,  p.572. 

(2  T  12.)  When  not — ^Though  made  upon  a  false  sug* 

gestion.  p.  574. 

(2  T  13.)  Though  it  becomes  unreasonable  by  matter 

ex  post  facto,  p.  574. 

(2  T  14.)  When  a  surprise  or  a  small  mistake  is  alleged. 

p.  575. 

i%  T  15.)  After  along  acquiescence,  p.  575. 

(2  T  16.)  At  the  request  of  him  who  has  only  a  vo- 
luntary conveyance,  p.  575. 

(2  V)  CoppftOlD.  p.  575. 

(2  W)  Co0t0 ;  tpben  tbee  sbaU  be  gitmi,  inD  tDten 

not.  p.  580. 
(2  X)  Cottenant 

(2X1.)  When  it  shall  be  performed,  p.  586. 

(2  X  2.)  When  not.  p.  587. 

(2X3.)  When  it  shall  be  avoided. — If  there  was  a 

mistake,  p.  587* 
(2  X  4.)  If  it  was  intended  for   a  special  purpose* 

p.  588. 
(2X5.)  If  it  was  satisfied  by  collateral  matter,  p.  588. 
(2  X  6.)  When  there  is  a  remedy  upon  a  covenant  in 

equity,  p.  588, 

(2  Y)  €U«ttOm*  p.  589. 

(2  Z)  Z)ebt  aiSIbat  maitesr  a  man  a  Hidtor  in  equitg. 

p.  689. 

(3  A)  ©ttitjBfe. 

(3  A  1,)  When  it  shall  b^  decreed,  though  void  by 

law.  p.589t 
(3  A  2«)  When  chanceiy  does  not  relieve ;  and  when 

a  devise  may  be  explained  by  witnesses, 
vid.  (T  4.)  p.  591. 
(3  A  3.)  How  it  shall  be  construed.  —  Devise  for  pay- 
ment of  debts  and  legacies,  p.  593. 
(3  A  4.)  In  what  order  ^ey  shall  be  paid.  p.  598. 
\  (3  A  5.)  The  surplus  shall  be  to  the  heir.  p.  600. 

[(3  A  6.)  When  the  land  shall  be  sold. — ^Yide  post, 

(4  H  5.)]  p.  600. 
(3  A  70  ^ho  shall  sell,  p.  602. 
(3  A  8t)  How  expoundedt  where  tbe  words  are  ambi- 
guous, p.  603, 

Aa2  (3B)  Dfjjf. 
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(3  B)  Z)i0(Otiers. 

(3  B  1.)  When  a  bill  lies  for  a  discoveiy.  p.  607- 
{S  B  20  When  not  p«  609. 

(3  C)  Di»tM0}  toben  tltbejf  01)811  be  becreeb  in  cbaiH 
cerp»  p.  611. 

(3  D)  Dttftributton  of  intestates  etftates. 

(3  D  1.)  By  the  St  22  &  2S  Car.  2.  p.  613. 

rs  D  2.)  Who  shall  be  excluded  fircnn  a  shar^  upon  a 

distribution,  p.  613. 
(3  D  3.)  By  custom,  p.  614. 

(3  £)  DffiOitV. 

(3  £  1.)  Wife  £ivoured  by  equity,  p.  6l4. 

(3  £  2.)  Dower,  when  aided,  and  when  not  p.  6l6^ 

(3  F)  CQUitp* 

(3  F  10  Relief  when  allowed  in  equity.—  In  cases  of 

fraud,  accident,  and  trust  p.  618. 
(3  F  2.)  Where  the  transaction  is  dope  mold  Jtde^ 

p.  619. 
(3  F  3.)  Wheii  not  —  If  a  man  wiU  not  do  equity. 

p.  620. 
(3  F  4.)  It  his  SiCtions  are  wrongfiil.  p.  621. 
(3  F  5.)  Though  a  man's  expectation  is  frustrated. 

0.622, 
(3  F  6.)  Nor  when  a  reasonable  benefit  ha^  accrued  to 

another  by  law.  p.  622. 
(3  F  70  Not  against  a  statute,  p.  622. . 
(3  F  8.)  Or  a  maxim  at  law.  p.  623. 
(3  F  9«)  Not  where  the  plaintiff  has  the  same  reUef 

by  law.* p.  623. 

(3G)  (ffiyecutor. 

(3  61.)  Stands  in  the  place  of  the  testator,  p.  626. 
(3  G  2.)  What  things  he  is  compellable  to  do  in  equity., 

p.  626. 
(3  G  3.)  How  he  shall  pay  legacies.— -When  a  legatee 

shall  refund,  and  when  not.  p.  629* 
(3  G  40  What  is  an  assent  to  a  legacy ;  vidje  Admin^i* 

stration  (C  5,  &c.)  ^^  630. 
(3  G  5.)  When  he  shall  take  as  a  legatee,  p.  630. 
(3  G  6.)  What  payment  will  be  sare.  -^  By  direction 

of  the  court  p.  631. 
(3  Q  70  ^^^  be  ^hall  be  a  residuary  legatee,  p.  631^ 

(Ig  80  m^^t 
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(3  Q  80  What  relief  an  executor  shall  have  in  equity. 

p.  635. 
(3  G  9.)  What  not  p.  636. 

(3  H)  OErcbange.  p.  636. 
(3 1)  jraft 

(3  1 1.)  When  a  discovery  shall  be  enforced,  p.  6d6* 
(3  I  2.)  When  a  deed  shall  be  aided  or  avoided,  p.  637. 
(3  13.)  When  a  deed  shall  be  produced,  p*  637. 

(3  K)  jFinwf.  p.  63ft 

(3  L)  iForfefture ;  vnben  it  0WI  be  aiOeO,  anti  tnften 

not.  p.  638. 
(3  M)  iFrauO. 

(3  M 1.)  When  it  ishall  avoid  a  bargain,  p.  639* 

(3  M  2.)  Or  conveyance,  p.  640. 

(3  M  3.)  Though  the  bargain  or  settlement  was  to  take 

e£fect  upon  a  contingency,  p.  641. 
(3  M  4.)  Or  was  transacted  by  an  agent,  p.  642. 
(3  M  5.)  So  a  voluntary  settlement  will  be  fraudulent 

as  to  creditors,  p.  642. 
'3  M  6.)  But  fraud  shall  not  be  presumed,  p.  648. 
^3  M  70  A  party  to  the  fraud  snail  not  be  relieved* 

p.  643. 

(3  N)  ifine  anD  recotterg^ 

(3  N  1 .)  Avoided  for  fraud»  &c.  p.  643. 
(3  N  2.)  Aided,  when  defective,  p.  '644, 

(3  O)  (BfuarHian. 

(3  O  1.)  Itow  he  shall  account*  pa  645. 

(3  O  2.)  How  he  shall  manage  the  estate  of  the  infant* 

p.  645. 
(3  O  3.)  How  directed  by  the  court  p*  646* 
(3  O  4.)  When  he  shall  be  removed,  p.  648. 
(8  O  5.)  When  nbt.  p.  648. 
(3  O  6.)  When  payment  to  a  guardian  is  allowed* 

p.  648. 
(3  0  70  l^e  power  of  a  guaedian.  p.  649<»  * 

(3P)  IDeIr* 

(3  P  1.)  When  subject  to  the  debts-  of  the  ancestor^ 

p.  649. 
(8  F  S.)  Whto  not.  p.  650, 

A  «  8  (3  P  80  What 
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(3  P  3.)  What  advantages  an  heir  shall  har^  and  what 
not.  p.  650. 

(3  Q)  yaiou  p.  657. 
(3  R)  Infant. 

^S  R  1.)  How  he  shall  sue.  p.  659. 
Is  R  2.)  How  he  shall  be  sued.  p.  6S9- 
(S  R  3.)  What  things  he  shall  be  decreed  to  do  during 

his  infancy.-p-To  perform  a  trust  p.  ^60. 
(3  R  4.)  To  do  his  duty,  p.  661. 
(3  R  5.)  Or  a  thing  for  his  advantage,  p.  661. 
(3  R  6.J  Maintenance  of  infants,  p.  6Gi. 

(3  S)  3fntereiBit  for  moncg. 

(3  S  1.)  At  what  time  it  commences,  p.  663. 
(3  S  2.)  No  interest  beyond  the  penalty,  p.  665. 
{3  S  3.)  Nor  interest  upon  interest  p.  665. 
(3  S  4.)  When  interest  shall  not  be  allowed,  p.  666. 
(3  S  5.)  When  it  shall  be  allowed,  p.  667. 
(3  S  6.)  When  a  payment  shall  be  intended  for  in- 
terest p.  670.  ^^ 

(3  T)  3ntetplettl»t ;  (iiHl  of),  p*  €70. 
(3.V)  3ointstenantiBt. 

(3  V  1.)  Who  shaU  join  in  a  suit  p.  671. 

(3  V  2.)  Who  shall  be  joined,  p.  ©71. 

(3  V  3.)  Who  shall  take  jointly,  p.671. 

(3  V  4.)  Who,  as  tenants  in  common,  p.  672, 

(3  V  5.)  Wha*  will  make  a  severance  of  tiie  jointure. 

p.  673. 
(3  V  6.)  What  remedy  one  joint-tenant^  &c.  shall  have 

against  his  companion,  p.  674. 
(3  V  7.)  When  the  act  of  one  binds  his  companion. 

n.  674. 
(3  V  8.)  What  not  p.  675. 
(3  V^.)  When  an  act  by  one  of  them  binds  him  after 

he  survives,  p.  675. 

(3  W)  fuDgment*  p.  <€75. 

(3  X)  Suciianiiction ;  tnlien  ctiancerj?  jstall  liaDe  U  in 
ivntn  out  tif  tfte  tfngOom,  &c.  p.  676. 

jutj*  p.  676. 
(3Y)  ILegats. 

(3  Y  1.)  When  words  in  a  will  are  expounded  other- 
wise than  ther  are  in  a  deed.  p.  678. 

(3  Y  2.)  A 
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(S  Y  2.)  A  devisee  shall  have  the  same  advantage  m 

an  heir.  p.  678. 
(3  Y  S*}  I|ow  a  legacy  shall  be  recovered  h|  equity* 

p.  ©79. 
(3  Y  4.)  What  shall  be  a  legacy,  p.  &}f9. 
(3  Y  5.)  Of  what  thing  void.  p.  680. 
is  Y  6s)  How  a  legacy  shall  be  paid  p.  680. 
(3  Y  70  How  a  devise  shall  be  construed,  p.  682. 
(3  Y  8.)  When  a  devise  gives  a  present  interest  p.  692. 
^3  Y  9.)  When  a  legacy  carries  interest*  pi  696. 
(3  Y  10.)  When  construed  cumulative,  see  infra  (4  P.) 

p.  697. 
(3  Y  11.)  When  not  p.700. 
(3  Y  12.)  When  a  legacy  shall  be  contrquled  by  a  sub* 

sequent  clause,  or  provision,    and  when 

not  p.  702, 
!  (3  Y  13.)  When  a  legacy  shall  be  lapsed,  p.  702. 

(3  Y  14.)  When  not  p.  703. 
(3  Y  15.)  When  it  merges  in  the  land«  p,  705« 
(3  Y  16.)  When  tt  ahm  have  relation  to  the  time  of 

makii^' the  will*  p.  706.  ^ 
(3  Y  170  Or,  to  the  death  of  the  testator,  p.  707. 
(3  Y  18.)  When  legatees  shall  abate,  p.  707. 
(3  Y  190  Whe»  not  p.  709^ 

V 

(3  Z)  tfi§ttfti%t  jvetdemtnt. 

3  Z  1.)  When  it  shall  be  enforced,  p.  710. 

'8  Z  2.)  When  not  p.  712. 

^3  Z  3.)  To  what  charges  subject,  p.  714. 

'3  Z  4.)  Provision  for  portions,  p.  714* 

3  Z  5.)  Restraint  of  niarriaffe.— When  the  husband 

shall  make  a  setUement  for  the  portion. 

p.  720. 
(3  Z  6.)  When  not  p.  721. 

(3  Z  70  When  the  wife  shall  lose  her  portion,  p.  722. 
(8  Z  8.)  When  marriage  brokage  shall  be  avoided* 

p.  723. 
(8  Z  90  What  shall  be  done  if  the  marriage  is  void 

or  disappointed,  p.  724. 
(3  Z  100  Or^  the  portion  is  not  all  paid.  p.  724. 
(3  Z  11.)  When  a  manii^e  settlement  shall  pursue  the 

articles  strictfy.  p.  725. 
(3  Z  12.)  When  it  shall  pursue  the  intent  of  the  ar^ 

ticles.  p.  725. 

A  a  4  (4  A)  S^ortsaffe 
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(4  A)  Q9ortgage. 

(4  A  1.)  The  nature  of  it.  p.  726. 
'  (4  A  2.)  What  shall  be  said  to  be  a  mortgage,  p.  726« 
(4  A  30  What  not.  p.  72?. 
(4  A  4.)  Who  may  redeem,  p.  728. 
(4  A  5.)  At  what  time.  p.  730. 
(4  A  6.)  Upon  what  terms  one  may  redeem,  p.  731. 
(4  A  70    when  a  mortgage  shall  not  be  redeemed* 

p.  735. 
(4  A  8.)  Assignment  of  a  mortgage,  p.  735. 
(4  A  9.)  A  mortgage  belongs  to  the  executor,  or  ad« 

ministrator  of  the  mortgagee,  p.  736. 
(4  A  10.)  Prior  incumbrance,  p.  737« 
(4  A  11.)  Foreclosure  of  a  mortgage,  p.  741. 
(4  A  12.)  When  it  shall  be  annulled,  p.  743. 

(4  B)  ©e  ereat  reBnom.  p.  743. 

(4  C)  i3otlce. 

» 

(4  C  1.)  How  regarded,  p.  745. 

(4  C  2.)  What  shall  be  notice,  p.  746. 

(4  C  3.)  Lis  pendens ;  when  it  snail  be  notice,  p.  747* 

(4  C  4.)  When  not.  p.  7*8. 

(4  C  5.)  When  notice  to  one  affects  another*  p.  748. 

(4  C  6.)  When  not.  p.  749. 

(4  C  70  When  notice  does  not  prejudice,  p.  749. 

(4  D)  £DbUgatton. 

(4  D  1.)  Shall  becancelled« — Being  satisfied,  p.  750. 

(4  D  2.)  After  forfeiture,  .p.  750. 

(4  D  3.)  Or,  relieved  against. — If  the  obligation  be 

obtained  by  fraud,  p.  751. 
(4  D  4.)  If  the  consideration  be  not  performed,  p.752. 
(4  D  5.)  If  the  consideration  be  illegal,  p.  752. 
(4  D  6.)  Obligation  by  siu*ety.  p.  754. 
(4  D  70  If  there  was  no  consideration  for  it.  p.  755. 
(4  D  8.)  If  there  would  be  a  double  charge  by  the  ob- 
ligation, p.  755. 
(4  D  9.)  If  there  be  an  artful  use  of  strict  words. 

p.  755. 
(4  D  10.)  So  the  obligor  shall  be  relieveAr— Where 

the  condition  by  accident  becomes   un- 
reasonable, p.  756. 
(4  D  11.)  Or  is  satisfied  by  other  means,  p.  756. 
(4  D  12.)  If  the  obligation  was  given  by  contrivance^ 

or  by  force,  or  terror,  p.  757- 

(D  IS.)  So 
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(4  D  IS.)  So  the  obligee  shall  be  relieved.  —  If  the 

obligation  be  lost*  p.  ^57. 
(4  D  14.)  If  the  performance  was  not  effectual,  p.  757. 
(4  D  15.)  But  the  obligee  shall  not  be  relievea.  —  If 

the  obligor  was  a  surety,  &c.  and  not 

chargeable  by  law.  p.  ^59. 
(4  D  16.)  Nor  shall  he  be  relieved  beyond  the  penalty 

of  the  obligation,  p.  7^8. 
(4  D  17.)  An  obligation  shall  be  delivered  up.  —  If 

it  be  not  sued  within  a  reasonable  time* 

p.  759. 
(4  D  18.)  It  the  obligee  refuses  to  perform  his  part. 

(4  D  190  When  there  shall  be  no  relief  upon  an  ob- 
ligation.— If  the  penalty  does  not  appear 
excessive,  p.760. 
(4  D  SO.)  If  there  was  no  real  satisfaction,  p.  760* 
(4  D  21.)  If  it  VTBS  prtemium  pudoris.  p.  760* 
(4  D  22.)  If  it  was  voluntarily  given,  witiiout  imposi-* 

tion,  or  surprise,  p.  762. 

(4  E)  Partition,  p.  762. 

(4  F)  payment ;  toliat  0{)aH  be.  p*  763. 
(4  6)  i^erpetuitp*     ^ 

(4  6  1.)  In  chattels  personal,  p.  764. 

(4  G  2.)  In  chattels  real.  p.  767. 

(4  G  3.)  In  an  estate  of  inheritance*  p.  769* 

(4  G  4.)  Or  freehold,  p.  770. 

(4  G  5.)  A  term  that  attends  an  inheritance,  p.  770« 

(4  H)  ipotoer* 

(4  H  1.)  When  aided;  though  not  pursued*  —If  it 

be  for  pa3rment  of  debts*,  p.. 771. 
(4  H  2.)  For  provision  for  younger  oiildren*  p.  77I. 
(4  H  3.)  For  the  aid  of-a  purchaser,  p.  772. 
(4  H  4.)  If  it  be  not  pursued  by  reason  of  frauds  or 

accident,  p.  772. 
(4  H  5.)  When  the  execution  of  a  power  shall  be  made 

by  the  court  p.  772. 
(4  H  6.)  When  a  defective  execution  shall  be  aided* 

p.  77s. 
(4  H  7.)  When  it  shall  not  be  aided. — If  the  intent  of 

the  power  is  not  pursued,  p.  774. 
(4  H  8.)"  Nor,  where  it  was  not  the  party's  purpose  to 

execute  his  power,  p.  775- 

(4  H  9.)  If 
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« 

(4  H  9.)  If  the  power  wi8  oreated  by  a  vduBtary  set* 

tlement,  and  executed  voluntarily,  p.  775. 

(4 1)  purcf)a0e. 

(4  1 1.)  What  shall  be  a  purcliase.  p.  776. 

(4  I  9.)  Who  shall  be  a  purchaser*  p.  777. 

(4  I  S.)  When  a  purchaser  shall  be  reUeved  against 

incumbrances,  p.  777* 

(4  I  4.)  When  not.  p.  778. 

(4  I  5.)  When  a  purchaser  may  take  in  prior  incum- 
brances, p.  779* 

(4  1 6.)  When  he  ought  to  dischaige  prior  incum« 

brances  out  of  the  purchase  mon<!Nr.  p.  779* 

(4  1 7.)  Incumbrances  are  to  be  discharged  in  pro- 

portion,  p.  780. 

(4  I  8.)  The  purchaser  of  a  reversion  shall  not  con- 
trovert the  title  of  the  particuUr  estate, 
p.  780. 

(4  I  9.)  What  estates  are  within  the  conaidaiation  of 

a  purchase,  p.  780. 

(4  1 10.)  What  not.  p.  780. 

(4  1 11.)  Purchaser  without  notice,  p.  781* 

(4  K)  Becoderp,  common* 

(4  K  1.)  Of  what  effect  it  is  in  equity,  p.  781* 

(4  K  2.)  When  a  defect  of  it  shall  be  aided,  p.  781. 

(4  L)  Vifl^afit, 

(4  L  1.)  When  it  shall  be  avoidfid.-^If  it  be  Qbtained 

by  fraud,  p.  781. 
(4  L  2.)  Or  extends  beyond  the  intent,  p.  782. 
(4  L  3.)  Or  obtained  with  intent  to  defeat  a  prior 

agreement,  p.  782. 
(4  L  4.)  When  it  shall  not  be  avoided,  p.  782^ 

(4  M)  ButtlltlltfOII.  p.  783. 

(4  N)  Bent,  [anH  annuity.] 

(4  N 1.)  When  recovered  inequity^  though  there  is  no 

remedy  by  law.  p.  788. 
(4  N  2.)  Or,  the  remedy  byjiaw  is  notsufMiBBt.  p.784i. 
(4  N  3.)  When  it  shall  not  be  recovered  in  equity. 

p.  784. 
(4  N  4.)  Asainst  an  assignee,  p.  785. 
(4  N  5.)  Wnen  apportioned  in  equity,  p.  785.     . 
(4  N  6.)  Wh^nan  extinguishment  prevented,  p.  786« 
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(4  V  7.)  When  a  stranger  shall  be  aided  against  a  dis- 
tress for  rent*  p.7B6. 

(4  N  8.)  When  rent  or  otoer  charge  upon  land  shall 

be  extinguished,  p.  780. 

(4  N  90  When  not.  p.  786. 

(4  O)  Beftocation. 

(4  O  1.)  When  good^  though  all  circumstances-  are 

not  pursued,  p.  787« 
'4  O  2.)  Where  prevented  by  fraud,  p.  787. 
%  O  3.S  Or  accident  p*  787- 
^4  O  4.)  Or  necessity,  p.  787- 
(4  O  5.)  Or  default  of  the  party,  p.787- 
(4  O  6.)  Defective  execution  of  a  power  of  revocation 

aided.,  p.  787* 
,      (4  O  70  When  not  good. — In  aid  of  a  voluntary  set* 

tlement.  p.  788. 
(4  O  8.)  Who  may  make  a  revocation,  p.  788. 

(4  P)  »atfiBffactfon.  See  supra  (3  Y 10.)  789. 

<4  Q)  %U9ettH^tag ;  Wbtn  gtanteD  bp  cfrancetp*  p.  790. 
(4  R)  dupplicabit.  p-79i. 

<4  S)  Cenaitt  in  tail. 

(4  S  1.)  When  his  estate  is  bound  by  his  agreement* 

p.  791. 
(4  S  2.)  When   his    defective  conveyance    shall  be 

aided,  p.  792. 
(4  8  3.)  Cestui(]ue  trust  in  tail.  p.  792. 
(4  S  4.)  How  his  estate  shall  be  barred,  p,  792. 

(4  T)  C8IJWI.  P-  798. 

(4  V)  Ccial  fxB  common  lato ;  Mibm  it  tflmn  be  OicecteD» 

p.  794. 

(4  W)  crujit. 

(4  W  1.)  The  nature  ol'  it.  p.  795. 

(4  W  9.)  Trust  of  land,   what   shall  be ^Express. 

p.796. 
(4  W  3.)  Implied,  p.  796. 
(4  W  4.)  What  not.  p.  798. 
(4  W  5.)  Trust  of  goods,  what  shall  be.  p.  800. 
(4  W  6.)  Assignment  of  a  trust,  p.  809. 
(4  W  7.)  Removal  of  a  trustee,  p.  802. 

(4W8.)>- 
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(iWB.)  Security  required  of  hinu  p.803. 

(4  W  90  Trust,  how  it  shaU  be  executed.— Pursuant 

to  the  intent  p.  803. 
(4  W  10.)  When  money  shall  be  decreed  in  specie. 

p.  803. 
(4  W  11.)  When,   at  the  discretion  of  the  trustee. 

W;>.805. 
hen  equity  with  a  legal  interest  shall  be 

preferred  to  mere  equity,  p.  806. 
(4  W  13.)  Trust,  how  it  shall  be  decreed. — ^According 

to  the  intent  of  the  maker,  p.  806« 
(4  W  14.)  Trust  for  payment  of  debts,  p.  809. 
(4  W  15.)  A  trust  shall   be   decr^d  to  hiln,  who 

would  take,  if  the  settlement  were  com* 

pleted.  p.  811. 
(4  W  l6.)  So  mone^  for  a  purchase  may  be  decreed 

in  speae.  p.  811. 
(4  W  17*)  Trust  decreed  notwithstanding  the  statute 

of  limitations,  p.  812. 
(4  W  18.)  Though  the  time  to  perform  it  be  elapsed. 

p.  812. 
(4  W  190  Trust  of  a  term  for  years.— -How  it  may  be. 

limited,  p.  813. 
(4  W  20.)  How  it  cannot,  p.  815. 
(4  W  21.)  What  estate  or  interest  the  grantee  of  a 

term  takes,  p.  816. 
-(4W22.)  Trust  to  attend  the  inheritatice.  p.817. 
(4  W  23.)  To  preserve  contingent  uses.  p.  818. 
f4  W  24.)  To  raise  portions,  p.  819. 
(4  W  250  Breach  of  trust ;  how  punished^  p.  819* 
(4  W  26.)  Though  the   breach  be  purged  as  to    a 

stranger,  p.  820. 
(4  W  27.)  Though  the  trust-estate  lies  out  of  the  ju- 
risdiction of  the  court,  p.  820. 
(4  W  28.)  Particeps  criminis.    Who  shall  be.  p.  821. 
(4  W  29.)  Who  not.  p.  822. 
(4  W  30.)  What  shall  be  a  breach  of  trust ;  if  the 

trustee  makes    a  private   advantage  t6 
himself,  p.  823. 
(4  W  31.)  What  shall  not  be  a  breach  of  trust,  p.  824. 
(4  W  32.)  If  the  trustee  act  with  the  privity  of  the 

cestuique  trust,  p.  825. 

(4  X)  (MlaiBtte.  p.  826- 
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(A)  Cte  antiquity  of  tte  ctiancerg* 

I 

I 

(A  1.)  As  to  the  court  of  pleas. 

Hie  court  of  chancery  (a)  is  an  original,  and  fundamental  court  (£)^ . 
•8  antient  as  the  kingdom  itself.    Per  Hob.  63.  (c) 

The  British  and  SBXon  kings  had  their  chancellors  and  courts^  of 
chancery.  4  Inst.  78.  Are.  1  Ch.  R.  5»  Argument  on  jurisdicticm 
cf  chancery.    Wibint  was  chancellor  to  Athelstan.     1  Ch.  R.  Arg.  5«. 

The  first  authentic  mention  of  a  chancellor  was  anno  920,  temp. 
Edw.  seniaris,  qui  fecit  urketil  aJthahm  Croiland  cancellarium  suum. 
Sdd.  Off.  Cane.  S.  1.     1  Ch.  R  Ai^.  5.  {d) 

And  many  kings  of  the  Saxon  lineage  before  the  conquest  had  their 


(a)  1.  Several  learned  men  consider,  that  the  chancery  had  its  name  origina]1y  from 
certain  hars  laid  one  over  another  cross-wise  like  a  lattice^  wherewith  it  was  environed^ 
to  keep  off  the  press  of  the  people,  and  not  to  hinder  the  view  of  those  officers  who 
Mt  therein;  sucn  mtes  or  cross-bars  bdng  by  the  Latins  called  cancelli.    Dugd.  38. 
Ciunbden.   Cowell.  Casiod.  ep.  6.  1. 11.  Pet  Pythsnis,  1. 2.  advers.  c.  IS.    Harr.  1. — 
9.  Odiers  hold,  that  it  has  its  name  of  chancery,  cancellaria,  from  the  judge  who  pre- 
ndes  here,  the  lord  chancellor  or  cancellarius;  who,  sir  Edward  Coke  teUs  us,  is  so 
termed  a  cancellando,  firom  cancelUitf  llie  king's  letters  patent  when  granted  contrary 
to  law,  which  is  the  l^jtiesi  point  of  his  jurisdiction.    4  Inst  88.    3  Com.  46. — 3.  But 
the  office  and  name  ofchancellor  (however  derived)  was  certainly  known  to  the  courts 
of  the  Roman  emperors;  where  it  originally  seems  to  have  signified  a  chief  scribe  or 
aecretary,  who  was  afterwards  invested  with  several  judicial  powers,  and  a  general  super- 
intendency  over  the  rest  of  the  officers  of  the  pri.nce.   From  the  Roman  empte  i%  pRM^ 
to  the  Roman  church,  ever  emulous  of  imperial  state;  and  hence  everv  bishop  has  to 
this  day  his  chancellor,  the  principfil  judge  of  his  consistory.    Apd  when  the  modem 
kingdoms  of  Europe  were  estfd)iished  upon  the  ruins  of  the  emj^ire,  almost  every  state 
preserved  its  chancellor,  wiUi  different  jurisdictions  and  dignities^  according  to  their 
oiflerent  constitutions.    But  in  all  of  Uiem  he  seems  to  baye  had  the  supervision  of  all 
charters,  letters,  and  such  other  pubUc  instruments  of  the  crown,  as  were  authenticated 
in  the  n^ost  solemn  manner ;  and  therefore,  when  seals  came  in  use,  he  had  always  the 
custody  of  the  king's  preat  seal.    3  Com.  46,  47. 

^)  And  therefore  m  pleading  anv  thing  done  in  chancecy*  Ae  plea  does  not  com- 
mence with  a  prescription  as  in  the  mferior  courts  of  equity  (for  example^  the  chancery 
of  Chester  and  of  Durham) ;  but  a  Uiing  done  in  the  Coyrt  of  Chancery  is  pleaded  as  a 
tiung  done  in  the  courts  gt  Common  Pleas  or  RingS  Bench  would  be  pleaoed ;  because 
they  are  fundamental  courts,  as  ancient  as  the  kingdom  itself,  and  known  to  the  law; 
for  all  kingdoms  in  their  constitutions  are  with  the  poiwer  of  justice,  both  according  to 
the  rule  of  law  aqd  equity^  both  which  b^ng  in  the  king  «•  sovereign,  were  after  setued 
!n  several  courts.    Hob.  Rep.  63. 

(c)  In  the  9  Ed.  4w,  in  a  suit  (n  the  Court  of  Exchequer  against  the  d^rk  of  theha- 
Baper  in  chancery,  upon  his  account  in  the  exchequer,  it  was  affirmed  bv  9II  the  judges 
•f  England,  that  the  Court  of  Chancery  was  the  Aing's  Conrt,  and  had  been  time  out 
of  mind,  so  that  it  was  impossible  to  trace  its  original..    Harr.  9.   4  Inst.  78,  79. 

(d)  I.  In  a  charter  offing  Ethelbert,  the  first  christian  Ung  of  the  Saxons,  bearing 
date  in  605  of  the  christian  sera,  amongst  other  witnesses  thereto,  there  is  Angemandys 
Referendarius  mentioned;  where,  saiu  Seldei^  referendarius  may  well  stand  for  caA- 
cellarius.  Harr.  9.-9.  The  office  of  both,  as  the  words  applied  to  the  court  are  used 
in  the  Code,  Novels,  and  Story  of  the  declining  Empire,  signi&ed  an  officer  who  received 
petitions  and  supplications  to  the  king,  and  made  out  his  writs  and  mandates,  as  a  custot 
1^;  and  though  there  were  divers  referendarii,  as  sometimes  thirteen,  then  eight, 
then  more  again,  and  so  divers  chancellors  in  the  empire;  yet  one  especially  here  ev 
erasing  an  office  of  the  nature  of  those  many,  mij^t  wdl  be  styled  by  either  of  those 
nimies.  Ibid, 
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ehancellors*  -   Seld.  Off.  Cane  8.  I.     4  Inst.  78.  —  As  F^mmd^ 
Edred,  (e)  Edgar,  Ethddred,  and  Alfred.     1  Ch.  IL  Aw.  5»  6. 

Rembald  was  chanoellor  to  Edward  the  Confeflsor ;  and  sereral  are 
cited  before  him.  1  Rol.  S84.  1.  10.  Maurice  was  chancellor  to 
William  the  Conqueror.  1  RoU  584.  !•  15.  4  Inst  78.  Seld.  Off. 
Chanc.  S.  3. 

( A  2.)  As  to  the  court  of  equity. 

But  though  the  court  of  chanceiy,  as  to  the  ordinary  jurisdictlony 
which  is  governed  by  the  rules  of  the  common  law,  is  so  antient  (for  to 
chat  the  antient  authors  and  the  st.  86  Ed.  8.  9.  refer),  yet  the  court  of 
equity  is  of  later  date,  (f)  and  seems  to  have  its  commencement  upon  the 
introduction  of  uses  (g):   the  first  decree  there  was  17  R.  2.  which  are 

frequent 
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(e)  Ilimkittie  wte  chancellor  to  KingEdred;  of  whom  logolphus  has  thk  «_ 
don:  ^  Canoellarium nium  conttitult, utquscunque  n^gotia  temporalia  yd  tpirilualiii 
tegtt  judidum  expectabanty  illius  contilio  et  decreto  (tarn  aanctas  fidd  et  tam  prolunffi 
ingenii  tendiatur,  omnia  tractarentur)  et  tractata  irrdragafailem  sentendam  sorti- 
ivntur.**    Dugd.  54.    Harr.  8. 

(/)  1.  This  (fistincdon  between  law  and  equity,  as  admimstered  in  diflbent  coiuti^ 
!s  not  at  present  known,  nor  seems  to  have  ever  been  known,  in  any  other  countnr  as 
any  time;  8  Com.  49. — 2.  And  yet  the  diiTerenceof  one  from  the  other,  wnen 
aciministered  by  the  same  tribunal,  was  perfectly  fiuniliar  to  the  Romans ;  the  jus  prtg* 
torium^  or  discretion  of  the  praetor,  being  distinct  from  the  l^ges  or  standmg  lawf  < 
"  Jam  illis  promisds,"  inouit  Cicero,  **  non  esse  standum,  quis  non  yidet,  quas  coactua 
quis  mctu  et  decq>tus  dolo  nromiserit  ?  qua?  ouidem  plerumque  jure  pnetoiio  libe- 
rantur,  nonnulla  l^bus.**  fiut  the  power  of  Doth  centered  in  one  and  the  same 
magistrate,  who  was  equally  intrusted  to  pronounce  th^  rule  of  law,  and  to  apply  it  to 
particular  cases  by  the  prindples  of  ecpiity.  5  Com.  49.-3.  With  us  too  the  mulan^ifafi 
whidi  was  the  supreme  court  of  Judicature,  undoubtedly  administend  equal  iostice 
according  to  the  rules  of  both  or  either,  as  the  case  mi^ht  chance  to  require ;  and  when 
that  was  broken  to  piece8,~the  idea  of  a  court  of  equity,  as  distinguished  fix>m  a  court 
of  law,  did  not  subsist  in  the  oridnal  plan  of  partition.  jPor  though  equity  is  mentioned 
by  Bracton  as  a  thine  contrasted  to  strict  law,  yet  ndther  in  that  writer^  nor  in  Glanyil 
or  Fleta,  nor  yet  in  Britton  (composed  under  tne  auspices  and  in  the  name  of  Edward 
th^  first,  and  treating  particularly  of  courts  and  thdr  several  jurisdictioiijO,  is  there  a 
syllable  to  be  found  relating  to  the  equitable  jurisdiction  of  the  Court  of  Chanoecy.  It 
seems,  therefore,  probable  that  when  the  courts  of  law,  proceeding  merely  upon  the 
ground  of  the  king's  original  writs,  and  confining  themsdyes  strictly  to  that  ootionig 
gaye  a  harsh  or  imperfect  judgment,  the  application  for  redress  used  to  be  to  the  king 
m  person,  assisted  bv  his  pnvy  council  (from  whence  also  arose  the  jurisdiction  of  the 
court  of  requests,  which  was  virtually  abolished  by  the  statute  16  Car.  1.  c.  la);  and 
they  were  wont  to  refer  the  matter  either  to  the  chancellor  and  a  select  committee^  or 
by  demes  to  the  chancellor  only,  who  mitigated  the  severi^  or  supjplied  the  defects  of 
£e  judgQents  pronounced  in  the  coi^rts  of  Giw,  upon  weighing  the  circumstances  of  the 
case,  xhis  was  the  custom  not  only  among  our  Saxon  ancestors,  before  the  institution 
of  the  aula  rcgia^hat  also  after  its  dissolution,  in  the  reign  of  King  Ed^rard  L;  and  per« 
haps  during  its  continuance,  in  that  of  Henry  11.    3  Com.  49, 50. 

(g)  When,  about  the  end  of  the  reign  of  Bans  Edward  m.,  uses  of  land  were  intnK 
duced,and  though  totally  discountenanced  by  tne  courts  of  common  law,  were  oonai- 
dered  as  fiduciary  depotits,  and  binding  in  consdence  by  the  deigy,  the  separate  jnria-* 
diction  of  the  chancery  as  a  court  of  equi^  began  to  be  established;  and  Jolm  WaltnaDa 
who  was  bishop  of  Salisbuiy,  and  chancellor  to  King  Richard  II.,  by  a  strained  inter- 
pretation of  the  statute  of  Westminster  8.  devised  &e  writ  of  subp<9na,  returnable  in 
the  Court  of  Chancery  only,  to  make  the  feo&e  to  uses  accountable  to  his  cestuique 
use ;  which  process  was  afterwards  extended  to  other  matters  wholly  determinable  at 
the  common  law,  upon  fiilse  and  fictitious  suggestions ;  for  which  therefore  the  chan- 
cellor himsdf  is  by  statute  17  Richard  U.  ^«  wected  to  give  damages  to  Ae  partiea 

unjttstlj^ 
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fiieqiuB&t  ia  dbe  ttaie  of  H.  4.  increase  in  the  time  of  H«  5«  &  H.  64 
imwr  the  cafdinals  Bau]ferd>  son  of  John  of  Gaunt,  and  Kexap,  and 
Are  more  numerous  in  the  time  of  H.  8.  nnder  cardinal  Wolsej. 
fi  Inst.  652^  S.    4  Inst  82,  3. 

Yet  theconrt  of  equity  there  is  said  to  beasaatient  as  lhek|ngdom« 

Hob.  68. 

And  by  die  sL  14  Ed.  8.  Rot.  Pari.  nn.  83.  if  tiotbinir  be  dcme  npon 
the  ordinance  then  made,  it  is  provided,  that  the  chanowor  of  Endand 
hear  the  complaint  by  bill,  and  proceed  as  he  useatodo  in  write  of  snb- 
peena  in  chancery.   1  Rol.  872.  E. 

And  Rot.  Pari.  45  Ed.  8.  nu.  24.  the  commons  pray,  that  none 
who  proc^  there  by  bill  be  delayed,  as  they  have  been*     1  RoK 

ST2*   1*    S5«  r 

And  the  conrt  of  equky  seeing  coeval  with  the  other  coorts  of  Wes^ 
infaister.    1  Ch.  R.  Arg.  10.     12  Ck).  114.    £q.  Abr.  1S9. 

(A  3.)  It  cannot  now  be  erected^ 

^the  king  cannot  grant  a  court  of  conscience,  as  tenert  pirndta^  for  a 
court  of  pleas  is  directed  by  the  ordinary  rules  of  law,  a  conrt  of  con*- 
acienoenot,  but  is  uncertain  and  unlimited,  {h)  and  therefore  cannoft  be 
eiwcfeed  but  by  act  of  parliament,  or  proscription.  R.  Perrot's  Case,  36 
r«6]  El.  B.  R.    4  Inst.  97.  91.    Vide  Prerogative,   D.  28. 

Arid 


■I   i»«<r»  I 


nnjMtly  iiggirieved.  But  as  tie  clergy,  se  esrly  ss  the  reign  of  Sing  6tc|^ii»  bad 
Btteaipted  to  titfa  tlieif  ecderiastical  ooiati  Into  ooufU  of  e^ilty,  by  eatertanHBg  iiiif 
froiidvMfiieiy  as  ttsplritiial  olRmce  iKsiatt  ebascieiioe,  la  oaai of  aoB-|NmBeBt^ 
MiU  or  any  breaeh  of  dVil  contrscta^  tiu  diecked  by  the  coastitatkNit  ef  CiamdoB, 
iHdch  dedtfed  that  **  placita  de  debicts,  quse  fide  intcneiita  debentar,  Tel  absqoe 
tBterpoMene  fidei,  tfafit  in  juideia  r^  :'*  thoefore  pfohably  the  codaHSitical  cban- 
edlony  who  then  held  the  seal,  were  remiss  inabridaing  their  own  new  aeqanvd  hint* 
^ction$  espedally  as  the  spiritnal  courts  coatiniied  to  grasp  at  the  same  authontv  9M 
bdbre,  inwaaUprolMMieJida^  so  kM  as  the  fifteenth  ceitfiify,  till  finalljrprahihittd 
by  the  nnammous  concurrence  of  aH  the  judges.  Howefer,  it  appears  from  the  parlia- 
ment rolls,  that  in  the  reigns  of  Heniy  IV.  and  V.  the  commons  were  repeatedly  of^geat 
to  have  ^e  writ  of  snbpcDna  eatirely  suppressed,  as  being  a  novdty  devised  by  the 
sobtflt^  of  chancellor  Walthara  against  the  form  of  the  common  law,  whereby  no  plea 
-eoidd  be  determined  unless  by  eiamihation  and  oath  df  the  parties,  aooording  to  the 
form  of  the  law  dvil,  and  the  law  of  holy  ehorch,  in  subversion  of  the  common  kw. 
BotChoi]^  Henty  IV.  bdng  then  hardly  warm  in  his  throoe^  gave  a  palliatiiy  mnwrr 
to  tbeur  petitions,  and  actually  passed  the  statute  4  Hen.  IV.  c  95.  whereby  judg^nenis 
at  law  are  dedared  irrevooable^  unless  by  attaint  or  writ  of  error,  yet  his  sosi  pat  a 
negativeat  once  upon  their  whole  application;  and  in  Sdward  IV.'s  time,  the  pnieess 
by  b^  and  subpoena  was  become  the  dd(y  prBotice  of  the  court,    a  Com.  51,  ia. 

(A)  1.  Equi^  in  its  true  and  genuine  oieamqg,  is  the  soul  and  «pirit  of  all  law : 
poiitive  law  is  construed,  and  rational  law  is  omde,  by  it.  In  this,  aquity  is  synony- 
mous to  jasitoe(  hi  that,  to  the  true  sense  and  sound  interpretation  of  the  rule.  Bat 
die  very  terms  of  a  comt  of  equi^,  and  a  couit  of  law,  as  contrasted  to  each  other*  are 
ift  to  confound  and  n&lead  us:  as  if  the  one  ju4(^  without  equity,  and  die  oliber 
was  not  bound  fay  any  law.  Whereas  ever^  definition  or  iflustration  to  be  net  with* 
yMA  now  draws  a  line  between  the  two  iunsdictions,  by  setiing  law  and  equity  in  op- 
petfition  to  each  other,  will  be  found  dtner  totally  erroneous,  or  erroneous  to  a  cor- 
tam  degree.  8  Com.  4^9, 430.  -^  a.  Thus  in  the  first  place  it  is  said,  that  it  is  the 
busineM  of  a  court  of  equity  in  England  to  abate  the  rigour  of  the  common  law.  But 
no  such  power  is  contended  for.  Hard  was  the  ease  of  bond-creditors,  whose  debtor 
devised  away  his  real  estate;  ffigorous  and  nn^  ifce  rule^  which  put  the  deviaea  in  a 
.lifter  condition  than  the  heir:  yet  a  court  ofequity  had  no  power  to  interpose.  Hard 
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b  the  common  law  itill  fubrifldiw,  that  land  deviaed-y  or  deiceiidiiiff  to  tbe  hoTy  tlnO 
not  be  liable  to  dmple  cootract  iMcb  of  the  ancestor  or  defbor,  aluoqgb  the  monc^ 
^TBi  laid  out  in  purcbasins  tbe  yery  land ;  «nd  that  the  father  ifandl  neter  immeifiatdj 
succeed  as  heir  to  the  real  estate  of  the  son :  but  a  court  of  equity  can  give  no  relier; 
though  in  both  these  instances  the  artificial  reason  of  the  law,  arising  horn  ^.feodal 

Eriiiaples»  has  long  ago  enti^?  ceased.  The  like  may  be  observed  of  ne  descent  of 
inds  to  a  remote  relation  of  the  whole  blood,  or  even  their  escheat  to  the  lord,  ia 
preference  to  the  owner's  half*brother ;  and  of  the  total  stop  to  all  jusdee,  by  causing 
the  parol  to  demur,  whenever  an  infant  is  sued  as  heir,  or  is  part|r  to  a  r^  acdon^ 
In  all  such  cases  of  podtive  law,  the  courts  of  equity,  as  well  as  tne  courts  of  law,  most 
say  with'  Ulpian,  *'  hoc  quidem  perquam  duram  est,  sed  ita  lex  scripta  est.'*  3  Com.  430. 
-»  3.  It  is  said,  that  a  court  or  equity  determines  according  to  the  spirit  of  the  mlea 
and  not  according  to  the  strictness  of  the  letter.  But  so  plso  does  a  court  of  law. 
Both,  for  instance,  are  equally  bound,  and  equally  profess,  to  interpret  statutes  accord- 
ing  to  tbe  true  intent  of  the  legulature.  In  general  laws  all  cases  cannot  be  fore- 
seen;  or,  if  foreseen,  cannot  be  expressed:  some  will  arise  that  will  fall  within  tbe 
meaning,  though  not  within  the  words,  of  the  l^;islator;  and  others,  which  may  fall 
within  the  letter,  may  be  contraiy  to  his  meanmg,  though  not  expressly  excited. 
These  cases,  thusoutrof  the  letter,  are  often  said  to  be  within  the  equity  of  an  act  of 
parliament ;  and  so  cases  within  die  letter  are  frequently  out  of  the  equity.  Here  by 
emity  we  mean  nothing  but  the  sound  interpretation  of  the  law;  though  the  words  of 
the  law  Itself  may  be  too  general  too  special,  or  otherwise  inaccurate  or  defective* 
These  then  are  the  cases  which,  as  Grotius  says,  **  lex  non  exacte  definit,  sed  aibitiia 
boni  viri  pennittit;"  in  order  to  find  out  the  true  sense  and  meaning  of  the  lawgiver, 
from  every  other  topic  of  construction,  ^  But  there  is  not  a  single  rule  of  interpreting 
laws»  whether  equitably  or  strictly,  that  is  not  equally  used  by  the  judges  in  tbe  oonrta 
both  of  law  and  equity :  the  construction  must  in  both  be  the  same :  or.  If  they  dMkr, 
it  is  only  as  one  court  of  law  may  also  happen  to  difo  from  another.  Each  endeavours 
to  fix  and  adopt  the  true  sense  ot  the  law  m  question ;  neither  can  enlarge,  diminish,  or 
'alter  that  sense  in  a  single  title.  5  Com.  430,  431.  ^4.  Again,  it  hath  been  said,  that 
fraud,  acddent,  and  trust  are  the  proper  and  peculiar  objects  of  a  court  of  equity.  But 
.every  kind  of  fraud  is  equally  cognizable,  and  equally  adverted  to,  in  a  court  of  law:  and 
■ome  frauds  are  only  cognisable  there,  as  firauds  in  obtaining  a  devise  of  landl,  which  b 
always  sent  out  of  the  equity  courts  to  be  there  determined.  Many  accidents  are  also  sup* 
plied  in  a  eouit  of  law  i  as  loss  of  deeds,  mistakes  in  receipts  or  accounts,  wrong  payments^ 
deaths  which  make  it  impossible  to  perform  a  condition  literally,  and  a  multitude  of 
other  contingencies  t  and  many  cannot  be  relieved  even  in  a  court  of  equity;  as^  if  Iqr 
accident  a  recovery  is  ill  sufiered,  a  devise  ill  executed,  a  contingoit  remainder  d^ 
stroyed,  or  a  power  of  leasmg  omitted  in  a  fkmiW  settlement  A  technical  trust,  indeed^ 
created  by  the  limitation  of  a  second  use,  was  forced  into  the  courts  of  equity,  in  the 
manner  formerly  mentioned:  and  this  species  of  trusts,  extended  by  inference  and 
construction,  have  ever  since  remained  as  a  kind  oipecuUum  in  those  courts.  But 
there  are  odier  trusts,  which  are  cognisable  in  a  eoiurt  of  kw :  as  deposits,  and  aV 
manner  ofbmlments;  and  especially  that  implied  contract,  so  higblv  beneficial  and 
nsdftil,  of  having  undertaken  to  account  for  money  received  to  another's  iise,  which 
is  the  ground  of  an  action  on  the  case  almost  as  universally  remedial  as  a  bill  in  equity. 
3Com.  431,432. -^5,  Once  more;  it  has  been  said  that  a  court  of  equi^  is  not 
bound  by  rules  or  precedents,  but  acts  from  the  opinion  of  the  judge,  founded  on  the 
drenmstances  of  every  particular  case.  Whereas  the  system  of  our  courts  of  equity  is 
a  laboured  connected  system,  governed  by  established  rules,  and  bound  down  py  pre- 
cedents, from  which  tbey  do  not  depert,  although  the  reason  of  some  of  them  may 
perhaps  be  liable  to  objection.  Thus,  the  refusing  a  wife  her  dower  in  a  trust-estate, 
yet  dlowing  the  husband  bis  curtesy :  the  holding  the  penalty  of  a  bond  to  be  merely 
a  security  for  tbe  debt  and  interest,  yet  considering  it  sometimes  as  the  debt  itself^  so 
that  the  interests  shall  not  exceed  that  penalty :  the  distinguishing  between  a  mortgi^ 
at  five  per  eent^  with  a  clause  of  reduction  to  four,  if  the  interest  be  regularly  paid,  and 
a  mortgage  at  four  per  ceni^  with  a  dause  of  enlargement  to  five,  if  the  payment  of  the 
interest  be  deferred :  so  that  the  former  shall  be  deemed  a  conscientionsy  the  latter  an 
finri^teons  bargain ;  all  these,  and  other  cases  that  might  be  instanced,  are  plainly 
rules  of  positive  law;  supported  only  by  the  reverence  that  is  shewn,  and  general^ 
very  properly  shewn,  to  a  series  of  former  determinations;  that  the  rule  of  property 
may  be  uniform  and  steady.  Nay,  sometimes  a  precedent  is  so  strictly  followed,  thet 
a  particular  judgment,  founded  upon  special  drenmstances,  gives  rise  to  a  general  rulie. 
9^ain.43S,  433.  —-6.  In  short,  if  a  court  of  equity  in  ]$nghmd  did  reiuiy  act,  as  a 


«: 


.    The  antiquitif  qftliecltancery.  S69 

inery  iii|eDipus  writer  in  the  other  part  of  the  island  supposes  it  (from  theoi^}  to  do,  it 
would^nse  above  all  law,  either  common  or  statute,  and  be  a  most  arbitrary  l^islator 
la  eveiy  particular  case.  No  wonder  he  is  so  often  mbtaken.  Grotius,  or  Purondor^ 
or  any  other  of  the  great  masters  of  jurisprudence,  would  have  been  as  little  able  to 
discovery  by  their  own  light,  the  system  of  a  court  ofequitv  in  England,  as  the  system  of 
a  court  of  law.  Especially  as  the  notions  before  mentioned  of  the  character,  power,  and 
practice  of  a  court  c^  equity,  were  formerlv  adopted  and  pronagated  (though  not  with 
approbation  of  the  thing)  by  our  principal  antiquarians  and  lawjrers,  S^man,  Coke^ 
Lambard,  and  Selden,  and  even  the  great  Bacon  himself.  But  this  was  m  the  infancy 
ofourcourtSNof  equity,  before  their  jurisdiction  was  settled,  and  when  the  chancellors 
themselves,  partly  from  their  ignorance  of  law  (beine  frequently  bishops  or  statesmen), 
partly  from  ambuioQ  and  lust  of  power  f  encouraged  bv  the  arbitrary  principles  of  the 
Me  they  lived  in',  but  principally  from  the  narrow  ana  unjust  decisions  of  the  courts 
^  law,  had  arreted  to  Uiemselves  such  unlimited  authority,  as  hath  totally  beea 
disclaimed  by  th^r  successors  for  now  above  a  century  past.  The  decrees  of  a  court 
of  equity  were  then  father  in  the  nature  of  awards,  formed  on  the  sudden  pro  re  natOp 
with  more  probity  of  intention  than  knowledge  of  the  subject,  ibunded  on  no  settled 
principles,  as  being  nevA*  designed,  and  therefore  never  used  for  precedents.  But  the 
systems  of  jurisprudence  in  our  courts,  both  of  law  and  equity,  are  now  equJEdlv  artificial 
systems,  founded  in  the  same  principles  of  justice  and  positive  law,  but  vaned  bjr^di£> 
lerent  usages  in  the  forms  and  mode  of  their  proceedings:  th^  onebdng  originally  derived 
(though  much  reformed  and  improved)  from  the  fecKlai  customs,  as  they  prevailed  in 
4iilerent  ages  in  the  Saxon  and  Norman  judicatures;  the  other  (but  with  equal  improve- 
ments), from  the  imperial  and  pontifical  formularies,  introduced  by  their  clerical  chan- 
cdlonL  5  Com.  435, 434.  —  7.  The  suggestion  indeed  of  every  biU,  to  give  jurisdiction 
to  the  courts  of  equity  (copied  from  those  early  times%  is,  that  the  complainant  hath 
no  remedy  at  the  common  law.  But  he^  who  should  from  thence  conclude,  that  no 
case  is  jodged  of  in  equity  where  there  might  have  been  relief  at  law,  and  at  the  9fine 
time  casts  his  eye  on  the  extent  and  variety  of  the  cases  in  our  equity  rqwrts,  must 
think  the  law  a  dead  letter  indeed.  The  rules  o(  property,  rules  of  evidence,  and  rules 
of  interpretation  in  ix>th  courts  aro  or  should  be  exactly  the  same ;  both  ou^t  to  adopt 
the  best,  or  must  cease  to  be  courts  of  justice.  Formerly  some  causes,  which  now  no 
longer  exist,  might  occasion  a  difierent  rule  to  be  followed  in  one  court,  from  what  was 
afttfwards  adopted  in  the  other,  as  founded  in  the  nature  and  reason  of  the  thing ;  but 
the  instant  those  causes  ceased,  the  measure  of  substantial  justice  ought  to  have  been 
the  same  in  both.  Thus  the  penalty  of  a  bond,  orijpnSlly  contrived  to  evade  the  ab- 
surdity of  those  monkish  constitutions  which  prohibited  taking  interest  for  money. 
was  therefore  very  pardonably  considered  as  the  real  debt  in  the  courts  of  law,  when 
the  debtor  ncg^bcted  to  perform  his  amement  for  the  return  of  the  loan  with  interest; 
for  the  judces  could  not,  as  the  law  then  stood,  eive  juckment  that  the  interest  should 
be  specificaUy  paid.  But  when  afterwards  the  tuing  oTinterest  beoame  legal,  as  the 
necessary  companion  of  commerce,  nay  after  the  statute  of  37  Hen.  8.  c.  9.  had  dechuied 
the  debt  or  loan  itself  to  be  ^  the  just  and  true  intentf*  for  which  the  obligation  was 
given,  thmr  narrow-minded  successors  still  adhered  iRlfully  knd  technicdljr  to  the  letter 
of  the  antient  orecedents,  and  reftised  to  consider  the  payment  of  principal,  interest, 
and  costs  as  a  full  satisfaction  of  the  bond.  At  the  same  time  more  liberal  men,  who 
sate  in  the  courts  of  equity,  construed  the  instrument,  according  to  its  **  just  and  true 
intent,*'  as  merely  a  security  for  the  loan :  in  which  light  it  was  certainly  understood 
by  the  parties,  at  least  af^  these  determinations;  and  therefore  this  construction 
should  have  been  universally  received.  So  in  mortgsges,  being  only  a  landed  as  the 
other  is  a  personal  security  for  the  money  lent,  the  payment  of  principal,  interest,  and 
eosts  ought  at  any  time^  before  judgment  executed,  to  have  saved  the  rorfeiture  la  a 
court  oflaw  as  wdl  as  in  a  court  of  ecpity.  And  the  inconvenience  as  well  as  injustice 
of  putting  different  constructions  in  different  courts  upon  one  and  the  sametnnsactioo» 
obliged  the  parliament  at  length  to  interfere,  and  to  direct  by  the  statutes  4&  5  Ann 
c.  16.  and  7  Geo.  S.  c.  so.  that,  in  the  cases  of  bonds  and  mortgages,  what  had  lo^g 
been  the  practice  of  the  courts  of  equity  should  also  for  the  foture  be  followed  in  the 
courts  of  law.  9  Com.  434, 4S5.  —  8.  Again,  neither  a  court  of  equity  nor  of  law  cen 
vaiy  men*s  wills  or  i^reements,  or  (in  other  words)  make  wills  or  agreements  for  then; 
botn  are  to  uaderstslnd  them  truly,  and  therefore  both  of  them  uniformly.  One  court 
os^  not  to  extend,  nor  the  other  abridge,  a  lawful  provision  deliberately  setded  by 
the  parties,  contrary  to  its  just  intent.  A  court  of  equity,  no  more  than  a  court  of  law, 
can  relieve  i^nst  a  penalty  in  the  nature  of  stated  dama^;  as  a  rent  oisL  an  acre 
for  ploughing  up  antient  mouiow :  nor  against  a  lapse  of  time,  where  the  time  is  ma- 
terial to  the  contract ;  as  in  covenants  for  renewal  otleases.  Both  courto  will  equitably 
Vol.  II.  Bb  coastme. 
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construe,  but  neither  pretends  to  control  or  change  a  lawful  stipulation  or  engairemenT* 
5  Com.  4.75.  —  9.  The  rules  of  decision  are  in  both  courts  equally  apposite  to  the  sub* 
jects  of  which  they  take  cognizance.  Where  the  subject-matter  is  such  as  requires  to 
be  determined  tectmdum  <Bquum  el  bonum^  as  generally  upon  actions  on  the  case,  the 
jud^ents  of  the  courts  of  law  are  guided  by  the  most  liberal  equity.  In  matters  of 
positive  right,  both  courts  must  submit  to  and  follow  those  antient  and  invariable 
maxims  ^uoff  reiiciasunt  et  tradiia.  Both  follow  the  law  of  nations,  and  collect  it  from 
history  and  the  most  approved  authors  of  all  countries,  where  the  question  is  the  object 
of  that  law ;  as  in  case  of  the  privileges  of  ambassadors,  hostages,  or  ransom-bills.  In 
mercantile  transactions  they  follow  the  marine  law,  and  argue  from  the  usages  and 
authorities  received  in  all  maritime  countries.  Where  they  exercise  a  concurrent  ju- 
risdiction, they  both  follow  the  law  of  the  proper /orvm .-  in  matters  originally  of  cccle- 
■iastical  cognizance,  they  bot3i  equally  adopt  the  canon  or  imperial  law,  according  to 
the  nature  of  the  subject ;  and  If  a  question  came  liefore  either,  which  was  properiy  the 
object  of  a  foreign  municipal  law,  they  would  both  receive  information  what  is  the  role 
ofthe  country,  and  would  both  decide  accordingly.  3  Com.  436.  —  10.  Such  then 
being  the  parity  of  law  and  reason  which  governs  both  species  of  courts,  wherein  (it 
may  be  asked)  does  their  essential  difference  consist?  It  principally  consists  in  the 
different  modes  of  administering  justice  in  each;  in  the  mode  01  proof,  the  mode  of 
trial,  and  the  mode  of  relief.  IJpon  these,  and  upon  two  other  accidental  grounds  of 
jurisdiction,  which  were  formerly  drivon  into  those  courts  by  narrow  decisions  of  the 
courtsof  law,^viz.  the  true  construction  of  securities  for  money  lent,  and  the  form  and 
effect  x>f  a  trust  or  second  use ;  upon  these  main  pillars  hath  been  gradualljr  erected 
that  structure  of  jurisprudence  winch  prevails  in  our  courts  of  equity,  and  is  inwardljr 

'  bottomed  upon  the  same  substantial  foundations  as  the  legal  system  which  hath  hitherto 
been 'dcHnoated  in  ^ these  commentaries,  however  different  they  may  appear  in  their 
outward  form,  from  the  different  taste  of  their  architects.  5  Cum.  456, 457.  —  11.  And, 
first,  as  to  the  mode  oT  proof.  'When  facts,  or  their  leading  circumstances,  rest  only 
in  the  knowledge  t>f  Hhe  party,  a  court  of  equity  applies  itself  to  his  conscience,  and 
purges  him  upon  ooth'^itn  regard  to  the  truth  of  the  transaction ;  and  that  being  once 
discovered,  the  judgment  is  the*  same  in  equity  as  it  would  have  been  at  law.    But  for 

.want  of  this  discovery  at  law,  the  courts  of  equity  have  acquired  a  concurrent  juris- 
diction with  every  other  court  in  all  matters  of  account.  As  incident  to  accounts,  they 
take  a  concurrent  cognizance  of  the  administratioa,of  personal  assets,  consequentlv  of 
debts,  legacies,  the  distribution  of  the  residue^  and  the  conduct  of  executors  and  admi- 
nistrators. As  incident  to  accounts,  they  also  take  the  concurrent  jurisdiction  of  tithes, 
and  all  questions  relating  thereto^  of  all -dealings  in  partnership,  and  many  other  mer- 
cantile transactions ;  and  so  of  bailiffs,  receivers,  factors,  and  -agents,  ^it  iv«uld  be 
endless  to  point  out  all  the  several  avenues  in  human  afHiirs,  and  in  thtsxoomiercittl 
age,  which  lead  to  or  end  in  accounts.  5  Com.  457.  439. —  18.  From'tfae  same  fruitful 
source,  the  compulsive  dbcovery  upon  oath,  the  courts  of  equity  have  acquired  a  juris- 
diction over  almost  all  matters  of  fraud;  all  matters  in  the  private  knowledge  of  the 
party,  which,  though  concealed,  are  binding  in  conscience;  and  all  judgments  at  law, 
obtained  through  such  frauil  dr  concealment.  And  this  not  bv  impeaching  or  reversing 
the  judgment  itself,  but  by  prohibiting  the  plaintiff*  from  taking  any  advantage  of « 
judgment  obtained  by  suppressing  the  truth;  andivhich,  had  the  same  faets  appeared 
on  the  trial  as  now  are  discovered,  he  would  never  have  obtained  at  all.  5  Com.  437, 
438. -r-  13.  As  to  the  mode  of  trial.  This  is  by  interrogatories  administered  to  the 
witnesses,  upon  which  their  depositions  are  taken  in  writing  wherever  they  happen  to 
reside.  If  ttierefore  the  cause  arises  in  a  foreign  cx>untry,  and  the  witnesses  reside  upon 
the  spot ;  if»  in  causes  arising  in  England,  the  witnesses  are  abroad,  or  shortlv  to  leave 
the  kingdom;  or  if  witnesses  residing  at  home  are  a^ed  or  initrin;  any  of  these  <sses 
lays  a  ground  for  a  court  of  equity  to  grant  a  commission  to  examine  them,  and  (in  -con- 
sequence^ to  exercise  the  same  jurisdiction,  which  might  have  been  exercised  at  law, 
if  the  witnesses  could  probably  attend.  S  Com.  438. —  14.  With  respect  to  the 
mode  of  relief.  The  want  of  a  more  specific  remedy  than  can  be  obtained  in  the  courts 
of  law,  gives  a  concurrent  jurisdiction  to  a  court  ot  equity  in  a  great  variety  of  cases. 

.  To  instance  in  executory  agreements.  A  court  of  equity  will  compel  them  to  be  car* 
ried  into  strict  execution,  unless  where  it  is  improper  or  impossible,  instead  of  giving 
damages  for  their  non-performance.  And  hence  a  fiction  is  established,  that  what  ought 
to  be  done  shall  be  considered  as  bciuff  actually  done,  and  shall  relate  back  to  the  time 

,-vben  it  ought  to  have  tieen  done  originiuly :  and  this  fiction  is  so  closely  pursued  through 
all  its  consequences,  that  it  necessarily  branches  out  into  many  rules  of  jurisprudence, 
which  form  a  certain  regular  system.    So  of  waste,  and  other  similar  injuries,  a  court 

<of  equity  takes  a  couciurent  cognizimce,  in  order  to  prevent  them  by  injunction.    Over 

questions 
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And  dub.  whether  it  be  good  by  prescripUbn;  for  that  presupposes  a 
^rant;  and  the  court  of  chancery,  which  is  held  by  prescription,  is  a 

questions  that  may  be  tried  at  law,  in  a  great  maltiplicity  of  actions,  a  court  oF  equity 
assumes  a  jurisdiction,  to  prevent  the  expence  and  vexation  of  endless  litigations  ancl 
^suits.    In  various  kinds  of  frauds  it  assumes  a  concivrent  jurisdiction,  not  onl^  for  the 

.'Sake  of  a  discovery,  but  of  a  more  extensive  and  specific  relief;  as  by  setting  aside 
fraudulent  deeds,  decreeing  re-<!onveyances,  or  direcdne  an  absolute  conveyance 
merely  to  stand  as  a  security.  And  thus,  lastly,  for  the  sake  of  a  more  beneficial  and 
complete  relief  by  decreeing  a  sale  of  lands,  a  court  of  equity  holds  plea  of  all  debts, 

4«cumbrances,  and  charges  that  may  affect  it  or  issue  thereout.  3  Uom.  438,  439.— 
15.  The  true  construction  of  securities  for  money  lent  is'' another  fountain  of  juris- 
diction in  courts  of  equity.  When  they  held  the  penalty  of  a  bond  to  be  the  form, 
and  that  in  substance  it  was  only  as  a  pledge  to  secure  the  repayment  of  the  sum  bona 

Jide  advanced,  with  a  proper  compensation  for  the  use,  they  laid  the  foundation  of  a 
regular  series  of  determinations,  which  have  settled  the  doctrine  of  personal  pledges  or 

'securities,  and  are  equally  applicable  to  mortgages  of  real  propert^.  The  mortgagor 
continues  owner  of  the  land,  trie  mortgagee  of  the  money  lent  upon  it;  but  this  owner- 
ship is  mutually  transferred,  and  the  mortgagor  is  barred  from  redemption,  if,  when 
called  up«n  by  the  mortgagee,  he  does  not  redeem  within  a  time  limited  by  the  court ; 
or  he  may  when  out  of  possession  be  barred  by  length  of  time,  by  analogy  to  the  statute 
of  limitations.  3  Com.  459.  — 16.  The  form  of  a  trust,  or  second  use,  gives  the  courts 
of  equity  an  exclusive  jurisdiction  as  to  the  subject-matter  of  all  settlements  and  devises 
in  that  form,  and  of  all  the  long  terms  created  in  the  present  complicated  mode  of 
conveyancing.  This  is  a  very  ample  soarce  of  jurisdiction ;  but  the  trust  is  governed 
by  very  nearly  the  same  rules  as  would  govern  the  estate  in  a  court  of  law,  if  no  trustee 
was  interposed;  and,  by  a  r^»;ular  positive  system  established  in  the  courts  of  equity,  the 
idoctrine  of  trusts  is  now  reduced  to  as  great  a  certainty  as  that  of  legal  estates  in  the 
courts  of  the  common  law.  3  Com.  439, 440.  — 17.  These  are  the  principal  grounds 
of  the  jurisdiction  at  present  exercised  in  our  courts  of  equity ;  wnicb  differ  we  see 
very  considerably  from  the  notions  entertained  by  strangers,  and  even  by  those  courts 
themselves  before  they  arrived  to  maturity;  as  appears  from  the  principles  laid  down, 
and  the  jealousies  entertained  of  their  abuse,  by  our  earlv  juridical  writers  before  cited, 
smd  which  have  been  implicitly  received  and  handed  down  by  subsequent  compilers, 
without  attending  to  those  gradual  accessions  and  derelictions,  by  which  in  the  course 
of  a  century  this  mighty  nver  hath  imperceptibly  shifted  its  channel  Lambard  in 
particular,  in  the  reign  of  Queen  Elizabeth,  lays  it  down,  that  **  equity  should  not  be 

.appealed  unto,  but  only  tn  rare  and  extraordinary  matters;  and  that  a  good  chan- 
cellor will  not  arrogate  authority  in  every  complaint  that  shall  be  brought  before 
him,  upon  whatsoever  suggestion ;  and  thereby  both  overthrow  the' authority  of  the 
courts  of  common  law,  and  \mitg  upon  men  such  a  confusion  and  uncertainty,  as 
hardly  an^  man  should  know  how  or  how  long  to  hold  his  own  assured  to  him.'* 
And  certainly  If  a  court  of  equity  were  still  at  sea,  and  floated  upon  the  occasional 
opinion  which  the  judge  who  happened  to  preside  might  entertain  of  conscience  in 
cvGrj  particular  case,  the  inconvenience  that  would  arise  from  this  uncertainty,  would 

l)e  a  worse  evil  than  any  hardship  that  could  foHow  from  rules  too  strict  and  inflexible. 
Its  powers  would  have  become  too  arbitrary  to  have  been  endured  in  a  country  like 
this,  which  boasts  of  being  governed  in  all  respects  by  law  and  not  by  will.  But  since 
the  time  when  Lambard  wrote,  a  set  of  great  and  eminent  lawyers,  who  have  succes- 
sively held  the  great  seal,  have  by  degrees  erected  thevsystem  of  relief  administered  by 
a  court  of  equity  into  a  regular  science,  which  cannot  be  attained  without  study  and 
experience,  any  more  than  the  science  of  law ;  but  from  which,  when  understood,  it 
may  be  known  what  remedy  a  suitor  is  entitled  to  expect,  and  by  what  mode  of  suit, 
as  readily  and  with  as  much  precision  in  a  court  of  equity  as  in  a  court  of  law.  3  Com. 
440,  441. —  18.  It  were  much  to  be  wished,  for  the  sake  of  certainty,  peace,  and 
justice,  that  each  court  would  as  far  as  possible  follow  tl|e  other,  in  the  best  and  most 

-etfectual  rules  for  attaining  those  desirable  ends.  It  is  a  maxim,  that  equity  follows 
the  law ;  and  in  former  days  the  law  has  not  scrupled  to  follow  even  that  equity  which 
was  laid  down  by  the  clerical  chancdlors.  Every  one  who  is  conversant  in  our  antient 
books  knows  that  manv  valuable  improvements  in  the  state  of  our  tenures  (especially 

-in  leaseholds  and  copyholds),  and  the  forms  of  administering  justice,  have  arisen  from 
this  single  reason,  that  the  same  thing  was  constantly  effected  by  means  of  a  subpoena 

-in  the  chancenr.  And  sure  there  cannot  be  a  greater  solecism,  than  that  in  two  sove- 
reign independent  courts  established  in  the  same  country,  exercising  concurrent  juria- 

^diction,  and  over  the  same  subject-matter,  there  should  exist  in  a  single  instance  two 
diflerent  rules  of  property,  clashing  with  or  contradicting  each  other. 

B  I)  2  fundamental 
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fundamental  court.  Hob.  6S.  2  Rol.  109.  R.  that  it  is  not  good 
by  prescription  for  York,  or  other  small  corporation.  2  Rol.  266. 
1.  20. 

But  London  may  claim  it  by  prescription.    R.  2  Rol.  266  1.  IS. 

So  the  king  cannot  by  commission  appoint  any  one  to  determine 
matter  of  equity ;  for  it  ought  to  be  determined  in  chancery,  and  sudi 
commission  would  be  illegal  and  void.     B.  12  Ca  114. 

So,  if  the  king  constitutes  a  chancellor  of  a  duchy,  or  other  precinct, 
that  does  not  give  him  authority  to  hold  a  court  of  equity.     2  Lev.  24. 

CA  4.)  Where  held. 

The  court  of  chancery  was  usually  held  in  curia  regis  /  and  there-* 
fore  the  process  there  is  returnable  coram  rege  in  cancellarid  sud. 
Mad.  ISL    2  Inst.  816. 

[(A  5.)  Usage  and  practice  of.  (i)] 

(B)  frnttxa  Of  tl)e  cbancers- 

(B  \.)  Lord  chancellor. 

The  principal  officer  of  the  chancery  is  the  lord  chancellor.  ( Jt) 

Temp^  Ethelberti  diciiur  referendartus  s  ego  referendarius  subscript* 
Seld.  Off.  Ch.  s.  1. 

The  chancellor  is  created  by  the  delivery  of  the  seal,  and  taking  his 
oath.    4  Inst.  87.  (/) 

Sometimes  by  letters  patent.    4  Inst  87* 

Tliis  office  may  be  granted  for  life,  or  durante  bene  placito.  Mad.  43. 

Not  for  life.    4  Inst.  87. 

But  not  in  succession.    4  Inst.  78. 

CanceUarii  dignitas  est  ut  secundus  a  rege  in  regno  iabeatur.  Seld. 
Off.  Ch.  s.  8.    Diet  in  vita  Tho.  Becket.  4  Inst  78. 

By  the  St.  SI  H.  8.  10.  the  chancellor,  or  keeper  hath  precedence 
of  all  nobility,  except  the  royal  blood,  {m) 

The  chancellor  is  superior  to  all  the  judges  of  the  kingdom.  1  Ch. 
R.  Arg.  IS.  (n) 

Cancellarius  diatur  a  canceUandOf  because  upon  a  scire  facias  he 
cancels  the  patents  of  the  king.    4  Inst  88. 

The  chancellor  and  cmtos  sigilli  antiently  were  one  officer. 

Sigillum  r,egium  ad  gus  periinet  custodiam*  Diet  in  vita  Tlio. 
Becket.    Seld.  Off.  Ch.  s.  S.    4  Inst  78. 

And  though  they  have  been  sometimes  divided  since  the  time  of 
H.  2.      Seld.  Off.  Ch.  s.  4.     1  Rol.  885. 1.  25.^  8cc. 

(t)  1.  The  nnifonn  practiee  of  the  court  of  cfaaDoeiy  is,  without  ponthre  order, 
obligatoiy  as  the  law  of  the  land,  s  Mer.  1.  —  t. .  AqiI  when  of  long  duration,  sup- 
ported hy  decisionsy  will  cf)erate  to  reverw  an  order,    l  V.  &  B.  S|^,  5S8. 


(k)  Who  sits  alone,  andb  styled  the  lord  high  chancellor  of  Gi 

\t)  Lamb.  Archeion,  65.    1  Rol.  Abr.  385. 

(m)  That  i^  the  temporal  lords.    He  is  inierior  in  rank  to  the  archbishop  of  Can* 
torbury. 

(n)  And  may  be  lord  chief  justice  (of  K.  B.  e.  gr.)  at  the  same  time;  as  lord  Hard* 
wicke  was^  (rom  20th  February  to  7ih  June. 

Yet 
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Yet  by  the  st.  28  H.  3.  it  was  enacted,  si  rex  abshderU  sigillum  a 
cancellariOf  qmcguid  Jidt  interim  sigiUatum  irritum  habeatur.  Seld. 
Off.  Ch.  8. 4. 

By  the  st.  5  £1. 18.  the  lord  keeper  ever  had,  and  shall  have,  like 
place,  authority,  jurisdiction,  and  advantages,  as  the  lord  chancellor. 
Semb.  by  most  of  the  judges^    3  Inst,  lid,  114. 

By  the  st.  1  W.  &  M.  21.  commissioners  of  the  great  seal  (o)  shall 
exercise  like  authority,  jurisdiction,  and  use  the  like  customs,  privileges^ 
and  advantages,  as  the  lord  chancellor  and  keeper  (p) ;  and  have  pre^ 
cedence  after  peers,  and  the  speaker  of  the  house  of  commons,  or>  if  a 
peer,  according  to  peerage,  {q) 

And  now  there  cannot  be  a  lor<)  chancellor  and  lord  keeper  at  the 
same  time ;  for  by  the  st.  5  El.  18.  they  are  deidared  to  be  the  same 
office.     4  Inst  88. 

The  chancellor,  or  keeper,  is  made  hy  the  delivery  of  the  great  seal 
to  him  by  the  king,  and  taking  his  oath.    4  Inst.  87. (r) 

The  lord  chancellor,  or  keeper,  cannot  make  a  depu^,  4  Inst.  88  (5) ; 
but  this  was  allowed,^  when  the  oflee  was  granted  for  life.  Mad.  44» 

(o)  It  somedmes  happens  that,  upon  a  vacancy  of  the  chanceUonhip,  commissionen 
are  appointed  by  the  crown  to  execute  the  duties  of  that  office.  Thev  are  usually  three 
in  number,  and  are  seleeted  from  the  judges  in  the  courts  of  common  law.  The  custody 
of  the  great  seal  is  committed  to  the  care  of  the  commissioner  who  takes  precedence  of 
the  rest.    Newl.  s. 

(p)  And  by  s.  3.  though  to  a  decree,  and  to  sealing  with  the  great  seal  instruments 
whicn  require  the  whole  broad  seal,^  ivfo  commissioners  must  be  present ;  yet  one  may 
hear  mottons,  and  give  orders  toudunc  interlocutoiy  proceedings  m  a  causey 

(9)1.  The  same  statute  provides,  that  any  one  commissioner  (in  the  absence  of  the 
others)  may  hear  motions  and  give  orders  and  directions  touching  the  interlocutory 
proceedings  in  any  causey  so  as  such  one  commissioner,  in  the  alMence  of  the  others, 
shall  not  make  any  decrees,  or  put  the  great  seal  to  any  thing  whereunto  the  whole 
broad  seal  oocht  to  be  affixed,  unless  there  be  two  commissioners.  <—  8.  In  order  that 
the  bunness  of  the  coiut  may  not  be  interrupted  bv  the  absence  of  the  lord  chancellor, 
from  ilhiess  or  other  cause,  there  is  a  commission  addressed  to  Uie  then  puisne  judges,  and 
the  then  masters,  authorizing  any  three  of  them,  of  whom  a  judgeis  to  be  one,  to  transact 
the  business  of  the  court.  NewL  5.  — 3.  When  the  business  of  the  court  is  dispatched, 
nnder  the  authority  of  this  commission,  it  is  done  bv  one  judge  and  two  masters,  who 
iit  with  the  judg^  join  in  making  the  orders,  and  constitute  a  necessary  part  of  the 
court.  Ibid.  —  4.  Besides,  this  provision  in  case  of  absence,  the  lord  chancellor  is  en- 
titled to  call  to  his  assistance  on  the  bench  any  of  the  judges,  as  he  shall  think  proper. 

^a^a%a# 

(r)  1.  After  which  an  entiy  is  made  upon  the  close-roll  of  the  court  of  chancery,  aC 
what  time,  and  in  whose  presence  the  great  seal  was  delivered  to  him.  Newl.  8. — 3.  He 
u  removable  at  the  king's  pleasure,  and  the  re-delivery  or  the  resumption  of  the  great 
seal  determines  the  office  of  chancellor.  .Ibid. 

(f )  1 .  The  53  G.  3.  c.  84.  after  recUmg  that  the  number  of  appeals  and  writs  of  error 
in  parliament,  has  of  late  years  creatly  increased,  and  that  it  has  become  necessary, 
that  a  laraer  proportion  of  time  should  be  allotted  .for  hearing  and  determinine  such 
appeals,  £c  than  has  usually  been  employed  for  that  purpose;  enacts  that  it  shall  btf 
lawful  for  the  king  to  nominate  and  appoint  from  time  to  time,  by  letters  patent  under 
the  great  seal  of  Uie  iinited  kingdom,  a  fit  person  bdng  a  barrister  at  law  of  fifteen 
vears  standing  at  the  least,  to  be  an  additbnal  judge  assistant  to  the  lord  high  chancellor, 
lord  keeper,  or  lords  commissioners  for  the  custody  of  the  great  seal  of  .the  united  king- 
dom, in  the  disdiarge  of  the  iudidal  functions  of  their  respective  offices,  to  be  called 
tiet'chanceUor  ^  Bngiand^  to  bold  such  office  during  good  behaviour.  —  8.  And  by  s.  S» 
such  vice^ancellor  shall  have  power  to  hear  and  determine  all  causes,  matters,  and 
things  which  shall  be  at  any  time  depending  in  the  court  of  chancery  of  £ngland,  either 
as  a  court  of  law,  or  as  a  court  of  equity,  or  inddent  to  any  ministerial  <4Bces  of  the 

B  b  3  said 


37*  CHANCERY. 

By  the  st  Art.  super  Chart.  28  Ed.  1.  5.  the  lord  chancellor  and  the 
justices  of  the  kingf  s  bench  shall  follow  the  king,  so  that  he  may  have 
at  all  tunes  near  him  some  sages  of  the  law,  able  to  order  all  mattera 
which  shall  come  to  the  court. 

Cancellarii  dignitas  est  ut  omnibus  regis  adsit  conciliis,  etiam  rum 
voeatus.    Seld.  Off.  Kane.  s.  3.  (t) 

So  the  chancellor  may  hear  causes  in  B.  R.  or  C.  B.    2  Inst.  552f  S. 

When  the  king's  charters,  and  pleas  in  the  king's  courts  increased, 
and  the  power  of  the  chief  justicier  declined,  the  office  of  chancellor  rose 
to  great  eminence.    Mad.  42,  S. 

(B  2.)  His  oath. 

The  chancellor  was  sworn  that  he  should  not  sell,  deny,  or  delay  & 
remedial  writ,  or  right.     1  Rol.  384. 1.  85. 

Mid  courty  or  of  the  lord  chancellor,  &c.  for  the  time  being,  by  the  special  authority 
of  any  act  of  parliament,  as  the  said  lord  cliancellor,  &c.  shall  from  time  to  time 
direct ;  and  all  decrees,  orders,  and  acts  of  such  vice-chancellor  so  made  or  done,  shall 
he  deemed  to  be  the  decrees  of  the  said  court  of  chancery,  and  to  be  executed  accorcU 
inglv;  subject,  nevertheless,  to  be  reversed,  discharged,  or  altered  by  the  lord  chancellor, 
lord  keeper,  or  lords  commissioners  aforesaid ;  and  no  such  decree  or  order  shall  be 
enrolled,  until  the  same  shall  be  signed  bv  the  lord  chancellor,  &c.  for  the  time  being; 
provided  that  such  vice-chancellor  shall  have  no  power  to  discharge,  reverse,  or  alter 
any  decree,  order,  act,  &c.  made  or  done  by  any  lord  chanceUor,  &c  unless  authorized 
by  the  lord  chancellor,  &c.  for  the  time  heme  so  to  do;  nnr  to  discharge,  &c.  any  de^ 
cree,  &c,  of  the  master  of  the  rolls.  —  5.  It  has  been  adjudged,  that  he  m.^  supersede 
a  commission  of  bankruptcy.    U  Rose, '168. 255.  n.  —  4.  That  he  may  cerafy  tne  pro* 
priety  of  a  procedendo  upon  a  svpenedtat  on  his  certificate.     1  Buck,  3.  —  5.  Anil 
.  that  the  chancellor  will  airect  a  procedendo  upon  a  commission  superseded  by  vice- 
chancellor's  order,  confirmed  by  chancellor.    1  Buck,  45.  —  6.  By  s.  5,  of  said  statute^ 
juch  vice-chancellor  shall  sit  for  the  lord  chancellor,   lord  keeper,  or  lords  comrais* 
sioners  aforesaid,  whenever  they  shall  respectively  require  him  so  to  do;  and  shall  also» 
at  such  other  times  as  the  lord  chancellor,  &c.  shall  direct,  sit  in  a  separate  court, 
whether  the  lord  chancellor, &c.  or  the  master  of  the  roUs,  shall  be  sitting  or  not;  for 
which  purpose  the  said  lord  chancellor,  &c,  shall  make  such  order  as  to  them  respec- 
tively ^all  appear  to  be  proper.  —  7.  And  by  s.  4.  such  vice-chancellor  shall  have  rank 
and  precedence  next  to  the  master  of  the  rolls.  —  8.  By  s.  5.  it  shall  be  lawful  for  the 
kinc  by  such  letters  patent  as  aforesaid,  or  any  other  letters  patent  under  the  great  seal 
of  Uie  united  kingdom,  to  direct   that  such  vice-chancellor  shall  have  a  secretaiyy 
train-bearer,  and  usher ;  and  that  the  secretaries  and  deputy  rasters,  and  other  officers 
appointed  to  attend  the  lord  chancellor,  &c.  shall  attend  such  vice-chancellor,  &c, 
when  sitting  for  the  lord  chancellor,  &c.  and  also  when  sitting  in  his  separate  court,  as 
circumstances  shall  require,  and  as  the  said  lord  chancellor,  &c.  shall  direct.  —  9.  Pro* 
vided  that  it  shall  be  lawful  for  the  king  to  remove  any  such  vice-chancellor  from  his 
office,  upon  an  address  of  both  houses  otparliament.  — 10.  Bv  s.  7.  said  vice-chancellor^ 
previous  to  his  executing  any  of  the  duties  of  his  office,  shall  take  the  following  oath, 
which  the  lord  chancellor,  &c,  or  the  master  of  the  rolls,  shall  administer:  **  I   ■ 
do  solemnly  and  sincerely  promise  and  swear,  that  I  will  duly  and  faithfully,  and  to  the 
best  of  mv  skill  and  power,  execute  the  office  of  vice-chancellor  of  Enghind.  So  help 
me  God.   —  1 1.  And  s.  8.  to  13.  provide  salaries  for  the  vice-chancellor  and  said  other 
officers,  out  of  the  common  and  general  cash  belonging  to  the  suitors  of  the  court  of 
chancery,  Ivin^  dead  and  unemployed  in  the  bank  of  England. 

(/)  1.  That  IS,  he  is  a  privy  councillor  by  his  office.  —  9.  And,  according  to  Lord 
Chancellor  Ellesmere,  is  prolocutor  of  the  house  of  lords  by  prescription.  Office  of  lord 
chancellor,  edit  1 65 1 .  3  Com.  47. — 3.  To  him  belongs  the  appointment  of  all  justices 
of  the  peace  throughout  the  kingdom.  Ibid.  -^  4.  Being  formerly  and  usually  an 
ecclesiastic  (fo^  none  else  were  then  capable  of  an  office  so  conversant  in  writings],  and 
presiding  over  the  royal  chapel,  he  became  keeper  of  the  king's  conscience;  visitor,  in 
rifiht  of  the  king,  of  all  hospitals  and  collies  of  the  king*s  foundation;  and  patron  of 
au  the  king*s  livings  under  the  value  of  201.  per  annum  in  the  king's  books.  Ibid. — 
5,  He  is  the  general  guardian  of  all  infants,  idiots,  and  lunatics.  Ilnd.  —  6.  And  has 
the  general  superintendence  of  all  charitable  uses  in  the  kingdom.    Ibid.  ' 

And 
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And  the  usual  oath*requireS)  that  he  shall  well  aild  truly  serve  the  king 
and  his  people  in  the  office  of  chancellor;  that  he  shall  do  right  to 
all  people,  poor  and  rich,  after  the  laws  and  usages  of  the  realm ;  that 
he  shall  truly  counsel  the  king,  and  his  counsel  laine  (t.  e.  hide)  and 
keep ;  tliat  he  shall  not  suffer  the  hurt  or  disherison  of  the  king,  or 
that  the  rights  of  the  crowa  be  decreased^  as  far  as  he  can  let  it ;  and 
if  he  cannot  let  it,  shall  make  it  expressly  knowa  to  the  king,  with 
his  advice  and  counsel :  that  he  shall  do  the  king^s  profit  in  all  he  rea- 
sonably may.     4  Inst  88.     S  Rush*  1 102*. 

(B  3.)  And  duty* 

And  therefore,  if  a  chancellor  sell  a  writ   remedial,  it  is  a  greats 
abuse.    1  Rol.  SM.  1. 30. 

A  chancellor,  upon  the  removal  of  a  record  before  him  by  certiorari^ 
when  any  one  is  found  guilty  of  homicide  by  misadventure,  or  se  tlefen^ 
dendo^  shall  grant  him  a  pardon,  without  a  warrant  froih  the  king,  or, 
communication  with  him..     2  Inst.  316.  ' 

Vide  post,  (C  1,  2.)  (uj 

Vide 
' "  "" '  ■ ■ '  '"'■      " ' ' ■■ '  -  ■  '■  '■  '-■■■''  --        '■■■'      ""» 

(  tf  )  Officers  to  the  Lord  Chancellor.  —  1.  Purse-bearer.  This  officer  is  to  pay  con-' 
stant  attendance  upon  the  lord  chancellor;  to  receive  all  warrants  and  writs  of  privy 
seal;  to  write  the  proper  recepi  thereon,  and  lay  the  same  before  the  lord  chancellor, 
for  his  signature  to  the  recepi ;  and  also  to  take  and  execute  all  orders  relative  to  the 
keeping,  opening,  and  fixing  the  great  seal  to  all  grants,  patents,  commissions,  writs« 
and  instruments^  whether  by  public  or  private  seal.  The  duties  of  the  office  are  exe* 
cuted  by  the  purse-bearer  in  person;  a  principal  and  deputy  do  not  appear  to  have 
been  appointed  since  the  year  1756.  Newl.  41*  —  2.  Principal  Secretary  to  the  Lord 
Chancellor.  It  is  the  duty  of  this  officer  to  attend  the  lord  chancellor  in  turn  with  his 
lordship's  other  secretaries,  and  whenever  qlse  he  is  required  so  to  do.  He  is  to  receivei^ 
examine,  and  write  the  answers  to  all  petitions  preferred  to  the  lord  chancellor,  in  causes 
and  other  matters  not  belonging  to  tiie  duties  of  the  other  secretaries ;  and,  after  sub- 
mitting the  same  to  his  lordship  for  approbation  and  signature,  to  return  the  petitions 
to  those  who  have  presented  them.  He  is  to  enter  every  petition,  and  the  answer 
thereto,  in  a  book  kept  for  that  purpose;  and  to  make  out  for  his  lordship  and  certain 
officers,  including  the  registers,  Usts  of  such  petitions  as  are  to  be  heard.  He  Is  to 
attend  the  hearing  of  all  petitions  preferred  to  the  lord  chancellor  as  visitor  on  behalf 
of  the  crown,  to  take  minutes  of  and  to  draw  up  the  orders  made  thereon,  and  to  enter 
such  orders  in  the  book  before  mentioned ;  he  is  to  prepare  and  issue  letters  missive 
to  peers  and  privileged  persons ;  he  Is  to  prepare  and  issue  warrants  to  the  serjeant  at 
arms,  the  messenger  or  pursuivant  attending  the  court,  and  the  warden  of  the  Fleet 
prison ;  he  is  to  tax  costs  in  error  in  the  exchequer  chamber ;  he  is  to  set  down  all 
causes  to  be  heard  before  the  lord  chancellor,  above  the  limited  numbers  which  the 
senior  deputy  register  and  other  officers  are  entitled  to  set  down ;  he  i^  to  make  out 
and  enter  in  the  before-mentioned  book,  the  appointments  of  the  accountant  general, 
the  deputy  registers,  the  clerk  of  the  reports,  and  the  entering  clerks ;  and  also  to 
make  out  and  enter  in  the  same  book  the  usual  order  on  the  appointment  of  a  mastei' 
in  chancerv,  for  transferring  to  him  all  causes  and  other  matters  which  had  been  by 
former  orders  referred  to  his  predecessor.  He  is  to  enter  in  the  same  book  the  certifi- 
cates from  the  lord  chancellor  to  the  clerk  of  the  hanaper,  authorizing  payment  to  the 
messenser,  or  pursuivant  attending  the  court,  of  certain  charges  on  proclamations  and 
writs  of  election.  Newl.  41,  42, 43.  —  5,  The  principal  secretary's  office  is  open,  and 
attendance  is  there  gpiyen,  on  every  day  in  the  year  (excepting  Sundays,  Good  Friday, 
and  Christmas  day),  from  nine  in  the  morning  till  nine  ia  the  evening.  Newl.  43,  — > 
4.  Lord  Chancellors  Secretary  of  Decrees  ana  Injunctions.  This  officer  is  to  receivQ 
and  examine  the  dockets  of  decrees  and  dismissions  which  are  to  be  enrolled,  and  to 
'write  the  orders  upon  petitions  relating  thereto ;  to  receive  and  examine  alt  orders 
for  injunctions  and  the  writs  of  injunction  and  dockets  (which  are  copies  of  the 
writs);  to  procure  his  lordship's  signature  to  such  dockets  of  decrees  or  dismissionsr, 
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(B.  4.)  Master  of  the  rolls. 

Ad  cancettarium  perHnei  roiidi  qui  'ai  de  caneettaria  custodia  per  Mt^ 
posiiam  personam.    Seld.  Off.  Qi.  s.  3*        • 

And  his  office  is  as  antient  as  the  ooart  itself  (») 

In  the  2S  Ed.  1.  a  grant  was  made  Ad^e  de  0$godbjfy  bj  tbecbanoellor 
tx  parte  regis.    Dug£  Orig.  Jad.  Chronieat  series  39. 

And  such  grant  was,  Ua  juod  custodiam  habeai  eodem  modOf  qm  alU 
eusiodes  habere  consueveruni. 

It  is  said,  that  the  master  of  the  rolls  by  his  commission  (y)  cannot 
make  (z)  a  decree,  without  the  assistance  of  two  masters ;  1  Ver.  274  ; 
but  this  does  not  appear  by  the  decretal  order  there  recited,  (a) 

(B5.) 

oftlen  upon  petitknity  writs  of  Injanction  and  dockets,  and  to  mtke  an  entry  of  the 
same  in  a  book  kept  for  that  purpdie;  who^  to  receive  and  enter  in  the  Mune  book  all 
caveats  against  signing  and  enrolling  decrees  or  disnuMions,  and  to  pre  notice  thereof 
to  the  parties  oonceriMd.    Newl.  45. 

(jr)  1.  It  uobsenred  in  a  woric  ascribed  to  LoidHardwidLe^tliat  there  is  no  one  species 
of  all  the  jndidal  acts  performed  on  the  common  kw  side  of  the  eoort  of  chancery,  of 
which  there  are  not  instances  of  thdr  being  also  performed  br  the  master  of  the  rolls. 
—  a.  But  this,  sajs  Mr.  Maddock,  has  been  a  matter  of  mu«A  controversy,  and  it  has 
been  as  |>ositively  said,  and  seems  to  be  the  better  opinion,  that  his  honour  has  no  oiisinal 
jurisdiGtion  rejecting  matters  arising  on  the  common  law  side  of  the  court  of  dmn* 
eery,  l  MaddL  SO. —  5.  It  is  laid  down  in  Sir  Joseph  Jdgrl's  Treatise  on  the  Office 
of  the  master  of  the  rolls,  that  he  has  a  judidai  authority  in  iioo  dKatinet  capadtiesy 
from  the  antient  constitution  of  his  office;  on«,  as  master  of  the  rolls  sitting  at  the 
rolls,  (and  from  his  decrees  in  that  capacity  there  lies  an  appeal  to  the  chancellor  in 
court) :.  where  he  has  the  power  of  hearing  and  determining  originally  the  same 
BMtters  as  the  lord  chancellor,  excrating  c%ies  in  lunacy  and  bankruptcy,  ride  infra  s 
Hhe  oiker,  as  kewm  ieneug  of  the  cnancellor  wriuie  opieii,  without  any  special  com- 
misdon ;  when  be  sits  in  court  for  (and  his  acts  are  or  ecjual  force  with  those  of)  the 
chancellor :  when  he  sits  by  rirtue  of  a  special  commission,  there  are  odiers  joined 
with  him,  whose  concurrence  may  be  necessary.  —  4.  Formerly  he  could  direct  a  case 
to  a  court  of  law  only  when  sitting  for  the  chancellor.  S  B.  C.C.  S8. — 5.  Now  he  may 
send  one  fix>m  the  rolls.  6  T.  R.  507. —  6.  But  the  case  must  not  be  stated  as  a  tnut. 
5Ves.  578.—  7.  Which  rule  applies  generally  to  cases  from  equity. —  8.  See  95  G.  9. 
c  95.  &  I  Greo.  4.  c.  107.  toucning  his  revenue.''^.  And  17  G.  5.  c.  59.  with  its  recitals, 
fouchina  the  eUtUe  within  the  Hbcriy  of  ike  rotti. 

(y)mU  appointed  by  the  crown,  by  patent,  and  holds  bis  office  for  Kfo.   Newl.  5. 

(is)  He  may  grant  as  many  concurrent  leases  as  he  pleases  during  the  last  seven/ 
years  of  a  former  lease,  and  mav  at  any  time  take  a  surrender,  and  renew  for  twenty- 
one  years.    4  Burr.  1975.    I  Blk.  617. 

(a)  1.  The  5  G.  9.  c  50.  (for  putting  an  end  to  the  questions  which  had  arisen  touch- 
ing the  authority  of  the  master  of  the  rolls),  enacts,  that  all  orders  and  decrees  made 
by  his  honour  (ejteepi  such  orders,  &c  as  by  the  course  of  the  court  of  chancery  ought 
only  to  be  made  by  the  great  seal^  shall  be  considered  as  valid  orders  of  said  court; 
subject  to  be  discharged,  reversed,  or  altered,  and  only  to  be  enrolled  when  signed  by 
the  great  seaL  —  9.  Subpcenat  returnable  immediately  are  witlnn  the  exception. 
Old.  Ch.  57.— 5.  The  master  of  the  rolls  is  also  the  chief  of  the  twelve  masters  ia 
chancery,  and  chief  clerk  in  thepetty  bag  office,  and  he  is  the  keeper  of  aU  the  records 
of  the  court  of  chancery,  after  the  decrees  and  orders  have  been  inroUed;  and  on 
that  account  he  was  antiently  styled  Guardian  des  Holies.  Newl.  4.  —  4.  The  master 
of  the  rolls  ranks  immediately  after  the  chief  justice  of  the  king's  bendi.  Ibid.  — 
a.  OdefSeereiaryio  the  Matter  of  the  Jiolts.  The  duties  of  this  officer  are,  to  attend 
Ids  honour  in  court,  and  on  all  other  public  occasions;  to  attend  in  the  office  in  the 
rt^  for  the  di^mtch  of  bunness ;  to  peruse  and  present  to  his  honour  every  petition 
preferred  to  him  (except  such  as  it  is  the  duty  of  the  Under-Secretary  and  secretary  of 
cauies  10  preientX  and  to  write  thereon  the  answer  or  order  given  by  his  honour;  to 
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enter  in  a  book,  kept  for  that  piurpote  in  the  office,  the  name  and  time  of  admittance  of 
eveiy  six  cleric,  sworn  clerk  ot  the  six  clerks'  office,  and  waiting  clerk  of  the  same  office ; 
also  to  enter  therdn  the  name  of  ererr  articled  derk  of  the  same  office  at  the  time  of 
hisentering  into  artides  with  any  of  tne  sworn  derks  of  that  office,  and  the  date  of 
sbch  artides ;  and  to  gire  notice  in  writing  of  the  application  of  e?ery  person  to  be 
entered  an  articled  derk,  previous  to  his  ezecntiag  fan  artides  of  deriuhip ;  to  enter' 
ID  ^  same  book  the  name  and  time  of  admittance  of  every  cleric  of  the  petty  bag 
<^oe,and  of  evegr  ezamber  of  the  court  of  chancery,  uid^  of  ereiy  copying  clerk  in 
file  examinee's  oJnce ;  to  peruse  and  examine  the  credentials  of  artided  derks,  and 
of  attomies  -  applying  to  oe  admitted'  solidton  of  the  court  of  chancery,  previous  to 
their  examination  and  .admisdon  by  his  honour,  and  to  enter  in  a  book  due  notice  of 
every  sudi  application.    The  attendance  at  this  office,  from  the  first  seal  before  every 
term  to  the  last  aed  after  term,  is  from  ten  in  the  morning  till  two  in  the  afternoon, 
and  from  six  till  dght  in  tiie  evening.    From  the  last  seal  idfter  every  term,  to  the  irst 
sed  befi>re  the  ensuing  term  (except  as  after  mentioned)^  the  attendance  is  from  ten . 
in  the  rooming  till  twain  the  aftcnioon ;  from  the  petition  di^  following  the  last  scad 
after  Trinity  term,  to  the  petition  day  before  Michaelmas  term,  the  attendance  is  from 
|en  in  the  morning  till  one  in  the  afternoon.   Newl.  44, 45.— 6.  The  holidays  are  from 
Thursdav  before  till  Monday  after  Easter  week;  from  Whit  Sunday  till  the  Mondmr 
weds  fonowin£^  and  from  the  S4th  of  December  till  the  7th  of  January;  also,  the  30u 
of  January,  9nd  of  Febnmiy,  Ash  Wednesday,  Ascension  Day,  a9th  of  May,  4th  and  94tii 
of  June;  19th,  l^,fllst,and  S4th  of  August;  ]4th,81st,  89nd,andS9th  of  September; 
tath,  S5th,  aeth,  and  tsdi  of  October ;  and  every  Satiurdi^  between  the  petition  day 
following  the  last  seal  after  TVinity  term,  and  the  petition  day  before  Michaelmas  term. 
NewL  45^— -7.  Under  Secretary  at  the  RoUe,  The  outies  of  this  officer  are  to  pause  and 
present  to  the  master  of  the  roils  every  petition  for  the  admission  of  a  pldntiff  orde* 
fendant  to  sue  or  defend  in  firmA  paaperu^  and  every  petition  presented  by  a  pauper 
after  admission  as  such,  or  by  a  person  entitled  to  the  privilege  of  the  court;  to  write 
tliereon  the  answer  or  order  made  by  his  honour,  and  procure  the  same  to  be  suned  by 
him ;  to  enter  the  name  of  the  cause  in  which  such  order  is  made,  and  the  order,  in  a 
book  k^t  for  that  purpose ;  also  to  enter  in  a  book  the  name  of  every  cause  in  whidi 
any  petition  is  presented,  for  which  the  chief  secretary  has  a  fee  of  live  sbiUingy,  and 
the  order  made  on  such  petition.    He  Is  likewise  to  perform  the  duties  of  the  cliief 
secretary  during  his  dMence,  and  to  attend  upon  his  honour's  person  when  required. 
KewL  46.— a.  The  hours  of  attendance,  and  the  holidays  of  tms  officer,  are  the  same 
m  thoseof  the  chief  secretary.    Newl.  46. — 9.  Seerelarv  cf  Cautee  at  the  BoUt.    The 
duties  of  this  officer  are  to  set  down  causes  for  hearing  before  the  master  of  the  rolls^ 
and  to  draw  and  sign  a  note  to  the  register,  certifying  to  him  the  name  of  every  cause 
ao  set  down ;  to  peruse,  present  to  his  honour,  ana  write  the  order  upon  dl  petitiims  of 
the  following  kind,  tIs.  for  setting  down  of  causes,  to  have  bills  taken  pro  cStfeuo,  and 
for  setting  <fown  of  causes  at  the  request  of  the  defendant,  and  for  restormg  to  the 
paper  causes  which  having  been  strucx  out  thereof;  also  to  write  the  order  on  petitiona 
for  re^hcarinc  and  for  setting  down  of  causes  upon  a  master^s  report  upon  an  equity 
resenred,  ana  for  frirther  directions;  and  also  on  petitions  for  adjourmng  of  causes. 
Newl.  46, 47. — 10.  The  hours  of  attendance  of  this  officer,  and  tne  hoUdays  k^t  by 
him,  are  the  same  as  those  of  the  chief  secretary.    NewL  47. — 11.  Secretary  ef  Decreet 
emd  Ii^wnctkmai  tkeRotU.    This  officer  b  to  present  to  the  master  of  the  rolls  the 
docket  of  every  decree  or  cBsmisdon,  pronounced  by  his  honour,  to  be  ngned  by  him 
in  order  for  the  enrolment  thereof;  to  enter  the  name  of  the  cause  in  whidh  such  decree 
or  cBsmisslon  is  pronounced,  the  date  of  the  decree  or  dismisdon,  and  the  time  of  such 
s^ing  the  docket  in  a  bodL  kqit  by  him  for  that  purpose;  dso  to  enter  thereon  the 
docket  of  evciy  injunction  ^pnted  by  his  honour,  and  present  the  same  to  his  honour 
for  s^iBatnrei  to  set  down  m  the  same  bocA  all  caveats  that  shdl  be  dedaed  to  be 
cnteied  iigainst  his  honour's  signing  any  decree  or  dismisdon,  and  to  give  notice  thereof 
to  die  parties  ooncemed,  and  to  attend  Ids  lionour  when  any  of  such  budness  is  to  be 
tnmsa^ed,    NewL  47, 48.— 19.  His  hours  of  attendance  at  the  office^  and  the  liolidaya 
kept  by  him,  are  the  same  as  those  of  the  chief  secretary.    NewL48.  — 19.  Keeper&F 
tkeSeeordem  tkeR€lU{yiapei,araerkcftkea^ttpeiat  tkeRolU.    The  dn^  of  this 
cfflcer  is  to  take  care  of  the  records  in  thecfaapd  at  the  rolls;  to  make  annual  indexes 
or  edendars  of  them,  as  they  are  brought  to  the  chapd;  to  attend  and  produce  sudi 
indexes  and  records^  to  those  who  are  desbous  of  makiiig  seardies  or  of  reaifiitt  the 
teoofds  thqnsdves;  to  make  codes  and  exemplifications  of  the  tame  when  required  ; 
to  attend  the  two  houses  of  paniameniL  or  their  committees,  and  the  courts  oif  jiufi- 
eature^  with  the  records^  when  reqdrea;  to  attend  the  master  ^thevolli  on  caoceU 
lations  of  records,  of  recogniaaoces,  deeds,  and  letters  patent.   NewL  46.— 14.  The 
hoon  of  attendance  are  from  ten  iBdiemoniii«tiB  WteinllieaftcniooibiBidfroni 
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(B5.)  Masters  of  chancery. 

There  are  twelve  (i)  masters  {c)  of  chancery,  assistant  (rf)  to  the? 
chancellor^  or  keeper.     Vide  Practical  Register  in  Chancerj,  236. 

Canc^Uaritr 

five  till  eight  in  the  evening  The  holidays  tre,  one  week  at  Christmas  one  week  at 
Easter,  and  one  week  at  Whitsuntide,  besides  Good  Friday,  and  general  tbanks^ving 
and  fast  days.  New  I.  49.  —  15.  Besides  the  above  officers^  there  are  clerks  to  the 
deputy  registers,  clerk  of  the  exceptions,  and  agent  to  the  senior  deputy  register,. agent 
to  the  master  or  clerk  of  the  report  office,  denu  of  the  entries,  agents  or  derks  to  the 
clerks  of  the  entries,  copying  clerks  in^  the  examiner^s  office,,  deputy  agent  or  under 
clerk  of  the  six  clerk^  sixpenny  writ  office,  chaff  wax,,  deputy  cnaff  wax,  sealer, 
deputy  sealer,  Usher  of  the  court,  deputy  purse  bearer,  the  seijeant  at  arms,  messen^ 
or  pursuivant  attending  the  court  of  chancery,  gentlemen  d  the  chamber  attending 
the  great  seal,  usher  of  the  hall  at  Linooln's-inn,  or  at  the  lord  chancellor's,  crier  of 
the  court,  deputy  of  the  warden  of  the  Fleet,  or  the  lord  chancellor's  tipstaff  attending 
the  court,  door  "keeper  of  the  couft,  keeper  of  the  court,  gentlemen  of  the  chamber 
attending  the  master  of  the  rolls,  usher  of  the  hall  at  the  rolls^  porter  at  the  rolls^ 
tipstaff  to  the  master  of  the  rolls,  secretary  to  the  vice-chancellor  of  England,  train* 
bearer  to  the  last-mentioned  judge,  and  usher  to  him.    Newl.  49. 

(b)  Eleven,  besides  the  master  of  the  rolls,  who  b  the  chidf  of  them. 

(c)  1.  For  better  securing  the  monies  and  effects  of  the  suitors  of  the  court  of  chan* 
eery,  the  13  G.  1.  c.  32.  rgcUei  a  certain  order  of  the  lords  commissioners,  dated 
26th  May  1 725,  for  the  masters  to  deliver  into  the  bank  the  money  and  effects  under 
their  care,  and  a  certain  other  order  of  the  lord  chancellor,  dated  the  4th  November 
following,  directing  the  said  order  of  the  26th  May  to  be  observed  with  the  addiuons 
in  the  said  order  of  the  4th  November  contained;  and  enacts, —  8.  That  the  said  two 
orders  shall  be  observed,  unless  in  such  points  as  shall  be  varied  in  this  act,  or  be  here- 
after  changed  by  the  court  of  chancery.  —  3.  And  by  s.  5.  provides,  that  there  shall  be 
one  person  appointed  by  the  court  of  chancery  to  do  all  such  things  relating  to  the  de> 
livery  of  the  suitors  money  and  effects  into  the  bank,  and  taking  them  out,  and.  the 
keeping  the  accounts  with  the  bank,  as  by  the  said  orders  are  directed  to  be  done  by., 
the  masters  and  usher,  which  officer  shall  be  called  the  AccomUmd  Gmeral  of  the  Court 
of  Chancery,  and  shall  hold  such  office  during  the  pleasure  of  the  court  ;.andiaaaccoBnt» 
shall  be  kept  in  his  name  with  ^  the  bank  of  England,  on  behalf  of  the  8uitors,.iD  sucii. 
manner  as  is  directed  by  the  said  orders  with  respect  to  the  masters;  andthesame  rulea- 
as  are  prescribed  by  the  said  orders  to  the  masters,  usher,  and  bank,  as  to  the  delivering 
in  and  taking  out  of  the  monies  and  effects  of  the  suitors-  and  other  matters  therein, 
contained,  shall  be  observed  b^  the  suitors,  the  bank,  and  the  accountant  general,  unless 
where  the  court  shall  otherwise  determine.  —  4.  Ev  S..4-..  the  accountant  general  shall 
stand  in  the  place  of  the  masters  and  usher  ;  and  shall  receive  no  other  tee  from  the 
suitors  than  what  is  allowed  to  the  masters  by  the  said  order  of  26th  May.  —  5.  And 
by  s.  5.  all  mortgages,  tallies,  orders,  stocks,  annuities,  and  other  transfisrcwle  securities, 
to  be  taken  in  the  name  of  any  officer  of  the  court,  shall  be  taken  ia  the  name  of  the 
accountant  eeneral ;  and  in  all  such  assignments,  the  particular  trust  shall  be  specified  l 
and  such  other  rules  in  respect  to  such  transferrable  securities  shall  be  observed  by.  the 
accountant  general  and  others,  as  by  the  sud  orders  are  appointed  to  be  observed  by^' 
the  masters,  usher,  and  others.  —  6.  By  s.  6.  the  court  of  cuancery  shall  have  power 
to  vary  the  regulations  in  the  said  orders,  as  herein-before  contained,  aud  to  make 
such  further  regulations  about  the  premises  as  to  the  court  shall  seem  meet.  —  7.  By 
0.  7.  after  the  death  or  removal  of  any  accountant  general  all  mortgages,  &c.  vested 
in  him  in  trust  for  the  suitors,  shall  vest  in  the  succeeding  accountant  general,  subject 
to  the  same  trusts,  without  any  assignmtot  or  transfer;  and  all  monies  and  effects. of 
the  suitors,  for  which  he  shall  have  credit  in  his  account  with  the  bank,  shall  be  carried 
to  the  account  of  the  succeeding  accountant  ^neraL — 8.  And  by  s.  8.  the  accountant 
general  shall  not  meddle  with  the  actual  receipt  of  any  of  the  suitors  money  or  effects, 
but  shall  only  keep  the  account  with  the  bank ;  and,  observing  the  rules  hereby  pre* 
scribed  or  hereafter  to  be  prescribed  by  the  court,  he  shall  not  be  answerable  for  any 
money  or  effects  which  he  shall  not  actually  receive;  and  the  bank  shall  be  answerable 
for  the  money  and  effects  of  the  suitors  received  by  them.  >->  9,  It  has  been  ruled,  that 
0ioney  in  the  funds  belonging  to  wards  of  the  court  cannot  be  transferred  to  the  account- 
)int  gt*ncral  to  the  credit  of  the  cau$c,  until  the  account  is  taken  before  the  maiter* 
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1  B.  C.  C.  S6, — 10.  And  that  where  money  is  directed  by  an  act  of  parliament  to  be 
paid  to  the  accountant  general,  he  »  bonnet  by  the  act  to  receive  it,  nor  will  the  court 
make  an  order  for  that  purpose.  1  Ves.  j.  56.  — 11.  The  IS  G.  1.  c.  3J.  s.  SO.  Airther 
provides,  that  all  the  money  deposited  in  the  bank  on  account  of  the  suitors  of  the 
court  of  chancery,  by  order  of  the  court,  shall  be  one  common  and  general  cash,  and 
shall  be  promiscuously  issued,  as  the  court  shall  direct,  for  answering  the  demands  of 
any  of  tne  suitors.  — IS.  Statutes  have  passed  from  time  to  time,  chaiging  this  fund 
with  various  burthens.  —-I?.  The  54  6.  3.  c.  14.  further  enacts,  that  in  ^1  cases  in 
which  by  virtue  of  this  act,  or  of  any  act  of  parliament,  conveyance,  assignment,  tnuisfer, 
obligation,  or  security,  any  interest  in  real  or  personal  estate,  &c.  hatn  been  or  shall 
be  vested  in  or  made  payable  or  secured  to  the  accountant  general  of  the  court  of 
chancery  in  respect  of  such  his  office,  the  same  upon  the  death,  removal,  or  resignation 
of  such  accountant  general  shall  vest  (subject  to  the  same  trusts  as  the  same  were  be* 
fore  respectively  subject  to)  In  the  succeeding  accountant  general,  by  force  of  this  act, 
and  witnout  any  act  to  be  done  by  the  accountant  general  resigning,  removed,  or  dy» 
ing,  or  any  person  claiming  under  him  or  them,  and  notwithstanding  any  such  interest 
may  have  been  expressed  to  have  been  vested,  &c,  in  the  accountant  general,  his  heirs, 
executors,  administratrors,  and  assigns,  or  any  of  them,  and  shall  and  may  be  proceeded 
upon  in  the  name  of  such  succeeding  accountant  general,  Stc,  -—  14.  And  by  s.  S.  in  all 
cases  in  which  by  virtue  of  any  act  of  parliament,  &c  any  interests  in  any  real  or  per» 
sonal  estate  have  lieen  heretofore  vested  in  any  former  accountant  general,  as  accountant 
general,  and  which  notwithstanding  may  now  remain  vested  in  his  heirs,  executors,  or 
administrators,  the  same  shall  by  force  of  this  act  be  vested  in  the  present  accountant 
general  and  shall  and  may  be  proceeded  upon  in  the  name  of  the  present  accountant 
general,  or  the  accountant  general  hereafter  fur  the  time  being,  &c.  —  15.  And  by  s.  3. 
all  acts  done  or  to  be  done  by  the  present  or  any  future  accountant  general  under  any 
order  or  decree  of  the  court  of  cnnncery,  touching  any  real  or  personal  estate,  the 
interest  wherein  is  by  this  act  vested  in  the  present  accountant  general,  and  in  succeed- 
ing accountants  general,  shall  by  force  of  this  act  be  deemed  valid ;  and  also  all  acta 
heretofore  done  by  any  accountant  general  for  the  time  being  in  obedience  to  any 
such  order  or  decree,  touching  any  real  or  personal  estate,  the  interest  wherein  misfat 
have  remained  at  the  time  such  acts  were  done  in  any  former  accountant  general  wno 
had  resigned  or  been  removed,  or  in  the  heirs,  executors,  or  administrators  of  any 
then  deceased  accountant  general,  shall* by  force  of  this  act  be  deemed  to  be  valid. 
-—16.  The  governor  and  company  of  the  bank  of  England  have  the  general  custody  of 
the  effects  of  the  suitors  of  the  court  of  chancery,  as  the  bankers  of  the  court,  subject 
to  the  orders  of  the  court.  These  effects  consist  of  cash,  stocks,  excheouer  bills,  India 
bonds,  shares  in  public  companies,  and  specific  articles  deposited :  all  tnese  efihcts  are 
placed  in  the  bank  in  the  name  of  the  accountant  general.  Newl.  15.-— 17.  Hie  ac- 
countant general  does  not  receive  any  of  the  mon^  or  effects  of  the  suitors  of  the 
court ;  but  they  are  placed  in  the  bank  of  England  in  his  name,  and  he  kecfps  an 
account  with  the  bank  according  to  the  several  causes  and  accounts  to  which  suclr 
money  and  effects  severally  belong.  The  dividends  and  interest  of  the  several  stocks^ 
India  bonds,  and  other  securities,  are  received  bv  the  bank  as  they  become  due,  under- 
a  power  of  attorney  from  the  accountant  general,  and  placed  to  the  credit  of  the  causes 
and  accounts  to  which  they  respectively  belong :  the  bank  send  quarterly  to  the  ac-> 
countant  generars  office  a  book  called  the  dividend  book,  signed  by  an  officer  of  the 
bank,  which  book,  containing  the  amount  of  the  securities  and  interest  money  beV>nnng^ 
to  each  cause  and  account,  is  countersigned  by  the  accountant  general,  and  sent  into 
the  rq)ort  office.  For  each  sum  of  money  to  be  received  by  the  bank,  the  accountant 
general  signs  a  certificate,  mentioning  the  order,  report,  or  act  of  parliament  under  the 
authority  of  which  the  person  named  in  the  certificat&is  to  pay  the  sum  therdn  speci- 
fied, ana  directing  it  to  be  placed  to  his  account  as  accountant  general,  to  the  cmlit 
of  the  particular  cause  or  account  mentioned.  When  the  party  paying  in  the  money, 
or  his  solicitor,  brin^  into  the  accountant  generaPs  office  a  certificate  from  the  bank 
of  such  payment  having  been  made,  the  accountant  general  signs  another  certificate  of 
such  payment,  and  annexes  it  to  the  bank  certificate,  for  the  purpose  of  being  entovd. 
in  the  report  office.  Newl.  16, 17.  — 18.  For  each  sum  of  stock  directed  by  any  order  > 
of  the  court  to  be  transferred  into  the  name  of  the  accountant  general,  application  is 
made  to  the  first  clerk  in  the  office  for  a  ticket  or  notification  specifying  tne  amount 
of  the  stock  to  be  transferred,  and  the  cause  or  account  to  which  it  is  to  be  placed  when 
such  transfer  is  made ;  the  accountant  general  Bcceou  the  stock,  and  signs  a  cotificBte 
to  the  bank  of  his  having  made  such  acceptance;  or  this  transfer  of  stock  there  is  a  cer- 
tificate sent  from  the  bank,  or  such  other  office  where  the  stock  may  be,  to  theaccoun* 
tant  general's  office ;  and  the  accountant  general  signs  another  certificate  of  such 
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tramfer,  «nd  oThttf  aceeptanee  of  the  fltodc,  and  aanexci  it  to  the  eertifieate  Iron  tfar 
haoky  or  i uch  other  office  where  the  ftock  aaay  be,  for  the  purpose  of  beiag  entered  in 
the  report  office.    'Newl.  17.— 19.  For  each  parcel  of  exchequer  faills»  or  fiidia  bondt, 
and  for  each  package  containing  fpeciftc  articles  directed  by  any  order  of  the  court  to 
be  deposited  in  the  bank  in  the  name  of  the  accountant  |enera]»  he  ogns  a  directioa 
for  the  person  named  in  such  order»  to  make  such  daxMit  m  the  bank  in  hb  name,  and 
to  what  cause  or  account  it  is  to  be  placed.    When  tne  jparty  or  hii  solicitor  brings  iaitm 
the  accountant  general's  office  a  certificate  from  the  bank  that  such  doKMit  ha«  been 
made,  the  accountant  general  signs  another  oertificatOf  that  sucli  d^osit  has  been  made 
into  the  bank,  and  annexes  it  to  the  bank  certificate  for  the  purpose  of  bdng  entered  im 
the  report  office.    Newl.  17, 18. — sa  For  each  sum  of  money  directed  tone  paid  oat 
under  any  order,  the  accountant  general  draws  on  the  bank  by  a  note  under  his  hand, 
entitled  m  the  particular  cause  or  account  out  of  which  the  money  is  to  be  paid;  this 
note  is  entered  at  the  report  office,  and  marked  and  connterngned  by  one  of  the  deputy 
sc^listers  of  the  court ;  it  the  money  for  which  such  note  is  drawn  is  not  for  interest  or 
maintenance,  the  accountant  ffenerai  signs  a  certificate  of  such  note,  which  certificate 
is  filed  in  the  report  office.    NewL  18.  —  81.  For  each  sum  of  money  directed  to  be 
laid  out  in  the  purchase  of  stock,  exchequer  bills,  or  Indiii  bonds,  the  accountant  ge& 
neral  draws  on  the  bank  in  the  particular  cause  or  account  by  a  note  under  hu  hand 
for  the  amount  of  such  sum.    This  note  is  also  entered  in  the  report  office^  and  marked 
and  counterskned  by  one  of  the  deputy  registers  of  the  court.  If  the  money  for  which 
iuch  note  b  £awn  is  principal  money,  the  accountant  general  signs  a  certificate  of  such 
note,  which  certificate  is  filed  in  the  report  office.    If  Uie  purchase  for  which  this  note 
is  drawn  should  be  stock,  the  accountant  general  aci^ts  such  stock  by  signing  his  name 
in  the  transfer  book  at  die  bank,  or  at  a^y  other  office  where  such  sto^  may  be ;  and 
then  signs  a  certificate  to  the  bank  of  his  aoceptance  of  such  stock,  in  such  particular 
csuise  or  account    The  bank  also  sends  te  the  aocounteot  general's  office  a  certificate 
that  the  transfer  of  such  stock  has  been  made;  and  the  accountant  general  suns  another 
certificate  of  the  particulars  of  such  purchiue,  transfer,^  and  acceptance  of  stock,  and 
annexes  it  to  the  bank  certificate,  for  the  purpose  of  beina  entered  in  the  report  cdBke. 
If  the  purchase  for  which  the  note  b  drawn  should  be  exdieqner  bills,  or  India  bonds, 
the  bank  send  to  the  aocountant  general's  office^  certificate  of  such  excbequer  lnlb,or 
India  bonds,  having  been  purchased  and  deposited  iq  the  particular  cause  or  account  men* 
tioned  in  the  note,  and  the  accountant  g^eral  signs  another  certificate  of  the  particu- 
lars of  such  purchase  and  deposit,  and  annexes  it  to  the  bank  certificate  for  the  purpose 
of  betnc  filed  in  the  tepon  mce.    Newl.  18, 19.—  29,  When  any  sum  of  stock  is  byi 
any  order  directed  to  be  transferred,  or  when  any  sum  of  stock,  or  any  exchequer  bilb, 
or  India,  bonds  are  bj^  any  order  directed  to  be  sold ;  or  when  any  exchequer  mils,  India 
bondi^  or  specific  articles  in  packages  are  by  any  order  directed  to  be  deliyered  ou^ 
the  par^  or  his  solicitor  brings  to  tne  accountant  general's  office  a  certificate,  firom  one 
of  the  deputy  regbters  of  the  court,  of  what  stock  b  to  be  transferred,  and  to  whom  ; 
and  of  the  stock,  bills,  er  bonds  to  be  sold,  and  to  what  amount  j  of  the  bills,  bonds,  or 
specific  things  in  packages  to  be  delivered  out,  and  to  whom,  and  firom  what  cause  or 
account.    In  tramfiers  of  stock  the  accountant  general  signs,  and  sends  to  the  bank-  a 
certificate  of  hb  having  made  such  transfer,  and  of  the  cause  or  account  from  which 
the  same  is  made,  and  then  si^ns  another  certificate  of  such  transfer  to  be  filed  in  the 
report  office.    In  sales  of  sto^  the  accountant  general  signs  a  certificate  to  the  bank 
oftiie  stodL  sold,  and  the  monqr  raised  in  the  jjarticular  cause  or  account.  On  mIcs  of 
exchequer  bUls,  or  India  bonds,  the  deputy  remster's  certificate  b  countersigned  by  the 
accountant  general,  who,  after  having  received  £tam  the  bank  a  certificate  of  the  par^ 
ticnlar  bilb  or  bonds  sold,  the  amount  of  the  money  raised,  and  the  cause  or  account 
in  wbkh,  the  sale  b  made,  s^s  another  certificate  oif  the  psirticulars  of  such  sale,  and 
annexes  it  to  the  bank  certificate^  to  be  filed  in  the  report  office.    When  exchequer 
bills,  and  such  other  things  as  before  mentioned,  are  delivered  out,  the  deputy  register's 
certificate  b  countenigned  by  the  accountant  general,  and  sent  to  the  bank;  and  the 
baniL  having  sent  to  the  aocountant  general  a  certificate  of  the  particulars  of  such  luUs 
tfnd  other  tningi  delivered  ont^  and  to  whom,  and  firom  what  cause  or  account,  the 
mxiottntaiit  general  ttgns  another  certificate  of  such  delivery,  and  annexes  it  to  the  bank 
oarlificate  to  be  filed  m  the  report  office.  NewL  19,90,  si.  —  89.  When  any  exchequer 
biUsaietobe  paid  oif  or  exchanged,  thepar^orhb  solidtor  leaves  the  order  at  the 
aeooontant  mieral's  office^  and  requests  that  theprinc^  and  interest  due  on  the  biUs 
nagr  be  received,  or  that  tiie  cocchequer  bilb  may  be  exchai^ged;  then  the  accountant 
geoeral  signs  a  durection  to  the  bank  for  the  principal  money  and  interest  due  on  such 
bilb,  to  be  received  and  paid  into  the  bank  in  hb  name,  or  that  the  exchequer  Inlb 
raeeivedin  excliaqgB  vrnj  be  deposited  there  in  his  name,  and  placed  to  the  cause  or 
'xouat.to  wldcb  such  bills,  or  the  mon^  raised  upon  them,  bdoog:  the  bank  then' 

send 
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tend  a  certifieate  to  the  accottntant  general's  office^  that  his  directions  have  been  conf- 
l^ied  with ;  and  then  the  accountant  general  signs  another  certificate  that  the  bills  have 
veen  exchanged,  or  that  theprindprn  and  interest  lyiTC  been  received  upon  them,  and 
annexes  it  to  the  bank  certincate  for  the  purpose  of  being  filed  in  the  report  office. 
NewL  81.-^  S4.  When  any  sum  of  cadi  or  stock  is  directed  by  any  order  to  be  carried 
Cfter  from  one  cause  or  account  to  another,  the  accountant  general  signs  a  certificate  to 
the  bank,  directing  such  sum  of  cash  or  stock  in  a  particular  cause  or  account  to  be 
carried  over  to  some  other  cause  or  account,  mentioning  the  order  under  the  authority 
of  ^hieh  such  carrying  o?er  is  durected ;  the  bank  then  send  a  certificate  to  the  ac- 
countant general's  omce  of  such  carrying  over  having  been  made ;  the  accountant 
eenml  then  signs  another  certificate  of  such  carrying  over,  which  u  annexed  to  the 
Sank  certificate,  for  the  nurpose  of  being  filed  in  ihe  report  c^ce.  •  Some  of  the  before- 
mentioned  operations  take  place  on  almost  every  day  when  the  office  is  open.   Newl. 
SI,  92.' —  26.  By  the  st  56  €^.  3.  c.  59.  the  penon  having,  or  taluog  the  burthen  of 
any  will  or  testamentary  iastrunient,«or  the  admuistrBtion  ofany  personal  estate,  in  the 
case  of  infancy,  or  absence  beyond  the  seas,  of  any  person  entttlM  to  any  l^gi^y,  or  to 
the  residue  of  any  personal  estate,  or  any  part  thereof,  charged  with  the  legacy  duty» 
is  eouibled  to  pay  such  legacy  or  residue,  after  deducting  the  duty  charged  thereon,  into 
the  bank  in  the  name  of  the  accountant  general,  to  the  account  of  the  person  fw  whose 
benefit  die  same  is  payable;  and  such  money,  when  so  paid  in,  is  directed  to  be  laid 
«ut  by  the  accountant  gencaral,  without  any  formal  request  fivr  that  pmpose,  in  dhe 
purchase  of  bank  5  per  cent,  consolidated  annuities    Newl.  S9.  —  S6.  The  accountant 
general  also  makes  out  certain  certificates,  being  statements,  of  the  amount  of  cash  and 
other  effects  standing  in  the  particular  anises  or  accounts  to  which  such  certificates 
severally  relate.    Thev  are  made  out,  whenever  they  are  applied  for,  by  the  clerk  in 
court,  or  solidtor  in  the  cause  or  matter,  and  are  all  signed  oy  die  accountant  general. 
A  very  considerable  number  of  such  certificates  are  usually  required  in  the  course  of  a 
jrear.    Newl.  85.— S7.  The  accountant  senend  attends  two  or  three  davs,  and  often 
four  or  five  days  in  a  week,  at  the  bank  of  England,  and  other  fdaces,  for  the  purpose  of 
making  sales,  transfers,  and  acceptances  of  stock,  accordmg  to  the  orders  of  the  court. 
He  aisoattends  in  his  turn  as  a  master  in  ordinary  at  the  public  office,  for  the  purpose 
of  discharging  the  same  duties  as  the  other  masters  in  ordinary  discharge  when  th^ 
attend  there.    The  hours  of  attendance  at  the  accountant  general's  office  are  firom  nine 
in  the  moreinff  till  two  in  the  afternoon,  and  from  four  in  the  afternoon  till  'seven  m 
the  evening.  NewL  99. «»  98.  The  holidays  are  King  Charles's  Martyrdom,  Candlemas 
day,  lady'^av,  Ascension-dav,  King  Charleys  Restoration,  Midsummer-da^  Powder 
Plot,  Lord  myor'j  day,  the  birth-days  of  the  King,  Queen,  and  Prince  of  wdes;  at 
Christmas,  from  ChriMias  eve  to  the  7th  of  January ;  at  Easter,  from  the  dav  before 
Good  Friday  to  the  Monday  after  Easter  week;  and  at  Whitsuntide,  the  whole  of  the 
Whitsun-week.  In  what  is  called  the  long  vacation  the  office  is  shut  by  an  order  cf  the 
court,  usually  firom  the  latter  end  of  August,  or  the  beginning  of  Sqitember,  to  the 
first  general  seal  before  Michaelmas  term  following,  in  order  to  adjust  the  accounts 
of  the  suitors  with  the  books  kept  at  the  bank,  and  at  the  report  office.    The  accountant 
general  has  several  clerks  under  him  to  assist  him  in  the  performance  of  lus  various 
duties.    NewL  97,  94. 

(d)  1.  The  court  of  chancery,  upon  the  dividon  of  courts,  harinff  retmned  the  ri^t  of 
affixing  die  great  seal  to  patent^  writs,  and  commisdons,  and  of  issuing  ori^nal  pro* 
cess ;  masters  were  appointed  in  that  court,  whose  budness  it  was  to  make  out  the  forms 
<^  the  writs,and  when  mad^  the  same  were  entered  in  a  book  called  the  Register  $  and 
such  writs  were  precedents  in  future  for  the  tike  cases ;  and  exceptions  used  to  be  taken 
to  writs  in  the  courts  to  which  the  same  were  directed,  for  not  corresponding  with 
the  register.  Harr.  5. — 9.  After  the  masters  in  chancery  bad  setUed  the  proper  form 
of  writs  and  commisdons,  and  those  thongs  b^gan  to  be  of  course,  the  same  m  process 
of  time  came  to  be  settied  by  the  curdtors,  who  in  dieir  original  institution  were  clerics 
to  die  masters,  though  now  they  form  a  distinct  office.  Ibid. — 9.  The  writs  ^mtd  vmm 
l^  Ihe  master  dcfks  were  called  *  Afagistialia,'*  in  contradistinction  to  those  wbidi 
were  framed  bv  the  curdtors,  or  deriuto  the  masteni  and  were  called  ^  Brcfiafonnata 
de  cunu."    mrr.  6. 

I.  ft 
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sit  (e)  querelas^  S^c  audire  et  examinare  ei  debiium  remedium  exhibere 
per  brevia  regis*     Fleta,  1.  2.  c.  IS.     2  Inst.  407.  {/) 

And 


(e)  1.  It  » the  duty  of  the  masters  to  execute  the  orders  of  the  court  of  chancery, 
upon  references  made  to  them  by  the  court»  acting  either  in  exercise  of  its  original 
Jurisdiction,  or  under  the  authority  of  any  ace  of  parliament^  or  by  the  lord  chancellor 
or  vice-chancellor,  in  lunacies  or  bankruptcies;  and  by  reports  in  writing,  to  certify  in 
what  manner  they  have  executed  such  orders,   Newl.  6. — 8.  Mr.  Newland  enumerates 
the  following  heads  of  reference  as  those  which  most  frequently  occur :  To  examine 
into  any  alleged  impertinence  or  scandal  in  any  bill  or  answer,  and  into  the  sufficiency 
of  any  answer  or  examination.  —  3.  To  examine  into  the  r^Kularitv  of  proceedings  had 
in  court,  and  into  all  alleged  contempts  of  the  court.  —  4,  To  settle  interrogatones  for 
the  examination  of  parties. — 5.  To  take  the  accounts  of  executors,  administrators, 
trustees,  and  guardians,  and  between  parties  of  every  description. —  6.  To  inquire  into 
and  decide  upon  the  claims  of  creditors  and  l^tees,and  next  of  kin. —  7.  To  appoint 
receivers  of  personal  estates,  and  of  the  rents  of  real  estates,  ^x  their  salaries,  and  ex- 
amine their  accounts.  •—  8.  To  inquire  as  to  repairs  to  be  done,  and  into  the  propriety 
of  felling  timber,  and  granting  leases. —  9.  To  sell  estates,  and  to  approve  of  the  in- 
vestment of  trust  money  in  the  purchase  of  estates,  and  for  this  purpose  to  inquire  into 
their  value,  to  investigate  the  title  to  them,  and  settle  the  conveyances. — la  To  inquire 
for  the  heirs  and  next  of  kin  of  persons  dying  intestate.—  ix.  To  appoint  puaraians 
of  the  persons  and  estates  of  infants,  and  to  allow  proper  sums  for  their  mamtenance 
and  education. —  IS.  To'  appoint  committees  of  the  persons  and  estates  of  lunatics, 
and  to  examine  the  accounts  of  such  committees.  —  13.  To  tax  the  costs  of  pro- 
ceedings in  any  suit,  or  under  the  orders  of  the  court.  — 14.  And  also  the  bills  of 
costs  of  solicitors,  delivered  to  their  clients,  and  referred  for  taxation  under  the  S  Geo, 
a.  c.  23. —  15.  And  also  the  bills  of  costs  of  solicitors  for  business  done  in  bank- 
ruptcy, pursuant  to  the  5  Geo.  2.  c.  30.  —  16.  To  inquire  whether  inbnts  are  trus« 
tees  or  mortgagees  within  the  7  Ann.  c.  19.  —  17.  To  inquire  under  the  39  Geo.  3. 
c.  56.  into  the  interest  of  parties  in  money,  subject  to  be  laid  out  in  the  purchase  of 
lands.  —  18.  And  in  general,  there  is  no  question  of  law  or  equity,  or  disputed  fact^ 
which  a  master  may  not  have  occasion  to  decide,  or  respecting  which  he  may  not  be 
called  upon  to  report  hb  opinion  to  the  court.    Newl.  8.  —  19.  The  masters  have  also 
the  custody  of  such  title-deeds  and  original  instruments  as  the  court  thinks  fit  to  place 
under  their  care,  for  the  security  and  benefit  of  the  parties  interested  therein.  Ibid.  — 
SO.  They  likewise  attend  the  lord  chancellor  and  master  of  the  rolls  at  the  sitting 
of  the  court,  according  to  an  ascertained  rotation,  take  their  seats  upon  the  bench,  and 
remain  there  until  they  are  permitted  to  retir^  which  is  usually  soon  after  the  sitting, 
that  thev  may  attend  to  the  business  of  their  respective  oiuces.    Ibid. —  21.  Two 
master  also  attend  the  house  of  peers  eveiy  day  it  sits,  and  are  employed  by  that  house 
In  carrying  their  messages  to  the  house  of  commons,  except  such  as  relate  to  the  royal 
family,  which  are  usually  carried  by  the  judges;  but  such  masters  as  are  members 
.  of  the  house  of  commons  do  not  join  in  executing  this  duty.    And  on  the  trial  of  a 
peer,  or  of  anv  person  impeached  by  the  commons,  all  the  masters  attend  every  day. 
ibid.  —  22.  They  likewise  attend  coronations  and  processions  of  state.    Ibid.  —  23. 
For  the  convenience  of  the  suitors  and  others,  one  master  attends  every  day  at  the 

Sublic  office  for  the  purpose  of  taking  answers  and  affidavits,  the  acknowledgment  of 
eeds,  recognizances,  and  surrenders  of  offices  intended  to  be  enrolled,  and  other 
business  of  that  kind,  according  to  the  13  Car.  3.  st.  1.    Newl.  8,9.-24.  When  a 
person  is  unable,  from  sickness  or  any  other  cause,  to  come  to  the  public  office,  the 
master  attends  such  person  at  any  distance  from  London  not  exceeding  twentv  miles, 
,NewL  9.  —  25.  Each  master  executes  the  orders  of  reference  made  to  himbelf  inde* 
pendently  of  all  the  other  masters.    Ibid. — 26.  The  hours  of  attendance  in  the  master's 
office,  are  from  ten  o'clock  in  the  morning  until  three  in  the  afternoon,  and  from  nx 
to  eight  in  the  evening  (though  the  evening  attendance  is  now  seldom  ^ven).    The 
hours  of  attendance  in  the  public  office  are  particularlv  stated  hereafter  in  that  part 
which  respects  the  clerk  of  this  office.    Ibid.  —  27.  Tne  holidays  kept  at  the  master's 
office  consist  of  the  four  vacations,  viz.  firom  the  last  seal  after  each  term  to  the  first 
■seal  before  the  following  term ;  and,  besides  these  vacations,  the  following  particular 
holidays  are  kept  in  the  private  offices,  namely.  King  Charles's  Martyrdom,  Candlemas- 
^ay.  Lady-day,  Ascension  davt  the  Restoration  of  King  Charles  II.,  Midisummer-day, 
and  the  Gunpowder  Plot,    ^he  holidays  kept  in  the  public  office  are  specified  in  that 
|)a([t  which  respects  the  clerk  of  the  public  office.    Newl.  9, 10. —  28.  Though  the  va- 
cations 
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And  by  commission  a  judge  frequently  hears  causes  in  chancery. 

But  if  the  masters  in  chancery  disagree  to  the  opinion  of  the  judge, 
there  shall  be  no  decree;  for  they  are  equal  in  commission.     Semb. 
1  Ver.  ^ei5.\  but  it  is  said,  that  this  does  not  appear  by  the  decree. 

A  master  in  chancery  shall  not  be  answerable  for  a  security  approved 
by  liim,  if  there  was  no  corruption  in  him,  although  it  proved  defec- 
tive.    R.  2  Ver.  90.  [g) 

(B6.) 


cations  are  underatood  to  con^ut  of  the  periods  before  stated,  the  masters  attend  in 
their  offices  for  the  accommodation  of  the  suitors,  as  long  after  the  last  seal  subsequent 
to  each  term,  as  they  in  their  discretion  may  think  necessary  for  completing  or  forward- 
ing the  businesft  in  their  respective  offices ;  and  with  that  view  they  have  attended  eene- 
rally  from  eight  to  twelve  days  beyond  the  period  stated.  Newl.  10.  —  29.  The  salaries 
of  tne  masters  consist  of  the  following  particulars :  of  100/.  a-year  each,  pa^ble  at  the 
exchequer  under  a  grant  from  the  crown  subject  to  the  usual  deductions,  ofrobe  money 
amounting  to  about  6/.  8«.  lod  each,  payable  by  the  clerk  of  the  hanaper,  of  two  sala- 
ries of  SCO/,  and  400/.  making  together  600/.  a-year  for  each,  paid  out  of  the  dividends 
of  public  annuities  purchased  by  the  court  of  chancery  under  the  authority  of  parlia-i 
inent.  These  salaries  were  granted  by  the  stat.  5  Geo.  3.  c  28.  and  46  Geo.  5.  e.  1S8. 
They  are  also  entitled  to  considerable  fees  for  business  done -in  their  respective  offices. 
Ibid. 

(/)  They  are  appointed  by  the  lord  chancellor,   and  hold  their  offices  for  life. 
Newl.  6. 

[g)  z.  Qerkt  to  ihe  Matteri  in  Ordinary, — ^There  are  attached  to  each  office  two  clerks; 
one  is  the  chief  clerk,  the  other  is  the  copying  cleric.  The  duties  of  the  principal 
clerks  are  to  keep  a  register  of  the  warrants  or  summonses  issued  from  the  office,  and 
of  the  names  of  tne  clerks  in  court,  and  solicitors  who  attend  the  return  thereof,  by 
which  register  the  costs  are  afterwards  taxed ;  to  arranee  and  preserve  the  records, 
deeds,  b^ks,  and  other  documents  in  the  office,  so  that  they  may  at  all  times  be  readily 
found  and  produced  when  wanted;  to  attend  the  court  with  deeds,  books« and  papers; 
to  draw  and  transcribe  all  certificates  to  be  signed  by  the  master,  and  to  draw  and 
transcribe  all  reports  to  be  afterwards  settled  and  signed  by  the  master,  and  to  prepare 
the  schedules  to  be  annexed  to  the  reports.  They  are  also  employed  in  assisting  the 
masters  in  making  calculations.  NewL  1 1.-^3.  Clerk  of  the  Pabkc  Office  of  the  Masters 
in  Ordinary,  —  It  has  been  already  stated  that  one  master  is  in  attendance  during  the 
.  whole  year  (certain  holidays  excepted),  in  order  to  administer  oaths  to  answers  and 
pleas,  to  take  affidavits,  to  recdve  the  acknowledgments  of  recognizances,  deeds,  and 
specifications  of  patents,  and  to  transact  other  business  of  that  kind.  For  the  dispatch 
ofthis  business,  they  have  an  office  common  to  all  the  masters  in  rotation,  called  the 
public  office,  and  a  clerk  attached  to  that  office,  called  the  clerk  of  the  public  office. 
This  office  was  established  by  the  stat.  \5  Car.  2.  st.  1.  The  duties  of  the  clerk  are  to 
write  the  jurats  and  attestations  upon  honour  to  answers  and  pleas,  and  the  returns  to 
commissions,  and  to  enter  a  memorandum  of  them  in  a  book  kept  for.  that  purpose  in 
the  office,  and  to  preserve  such  records  until  the  clerk  in  court,  wno  is  to  file  them,  ap- 
plies and  gives  a  receipt  for  them,  to  write  the  certificate  of  witnesses  being  sworn,  who 
are  to^  examined  by  the  examiners,  or  before  arbitrators ;  to  write  the  jurats  on  affi- 
davits, and  the  memoranda  on  .affirmations ;  to  make  out  the  rotas  for  the  masters 
respecting  all  the  difierent  attendances  in  the  public  office,  in  court,  at  the  rolls,  and  in 

•  theiiouse«of  lords.;  and  to  deliver  these  lists,  not  only  to  the  masters,  but  to  the  deputy 
registers  as  their |;uide  in  filling  up  the  references  to  the  respective  masters;  to  keep 
lists  of  all  causes  and  petitions  in  the  papers  before  the  lord  chancellor,  master  of 
ihe  rolls,  and  ^ce»chancellor ;  and  to  enter  the  names  of  the  consent  causes  and  peti- 
tions in  a  book.  Generally,  he  is  the  clerk  in  all  matters  transacted  in  the  public  office, 
and  which  regard  Uie  masters  as  a  body.    Newl.  1 1, 12.  -—  3.  One  master  and  the  clerk 

•  -of  the  public  office  attend  there  every  day  during  the  whole  year,  Sundays  the  holidays,' 
and.the  Saturdays  after  mentioned  only  excepted,  viz.  New  Year's-day,  £piphany.  King 

.  Charlc5*s  martyrdom.  Candlemas-day,  Lady-day,  Good  Friday,  the  Saturday  following, 
.  and  Monday,  Tu^aj^,  and  Wednesday  in  Easter  week,  Ascension-day,  Monday,  Tues- 
day, and  Wednesday  in  Whiuun-week,  King  Charles's  Restoration,  Midsomroer-day, 
'  &unt  Matthew,  the  Kii^s  Coronation,  Michaeimaft-day,  Kinc's  Accession,  Powder  Plot, 
Christmas-day,  and  the  two  following  days.    The  hours  of  attendance  are  as  follow; 

from 
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(B  6.)  The  register. 

The  register  {k)  k  ao  officer  of  note>  who  has  many  deputies  (t}j  who 
take  nodce  of  all  orders  and  decrees  made  by  the  court  Vide  Practicfil 
Register  in  Chancery,  254.  310. 

These 


Irom  New  Year's-day  to  the  day  immediately  preceding  the  fint  seal  before  Hilaiy 
Tenn,  from  eleven  to  one,  except  Saturdays,  when  the  office  b  sbnt;  on  ^e  day  pre- 
ceding such  seal  from  ten  till  two,  and  from  she  undl  eight  in  the  efenine ;  the  two  fol- 
lowing days  from  ten  until  two  only,  and  from  thence  nntil  Saturday  9&t  the  last  seal 
after  Hilary  Term,  from  ten  until  two,  and  six  until  eight,  except  the  Sat^day  eremncs 
bdSMreaod  after  term;  Ftenon  weds,  from  ten  till  two ;  Easter  week,  from  eleven  unSl 
one;  from  the  first  scad  before  Easter  Term  until  the  Saturday  after  Easter  term,  the 
same  hours  of  attendance  as  Ifilary  Term ;  fiwn  the  seal  before  TWnity  term  until  the 
Saturday  after  the  last  seal  after  Trinity  Term,  the  same  bonis  of  attendance  as  the 
preceding  terms ;  from  thence  to  the  conclusion  of  the  sittings  in  court,  from  ten  iUl 
two  onhr;  from  the  conclusion  of  the  sittings  until  the  first'  seal  b^re  Hiduidmas 
Term,  mm  deven  dll  one,  except  on  Saturdays,  when  the  office  is  shut ;  before,  during 
and  ato  Michaehnas  Term,  the  same  attendance  as  before^  durinig  and  shet  the  other 
terms.  -  The  hours  of  attendance  just  mentioned  are  of  course  to  be  undcntood  with 
the  exceptions  to  be  collected  from  the  list  orhoUdavsr  NewL  IS,  14« — 4»  MoMtert 
EHrawdkuny  in  Chaneerv.  To  assist  the  masters  in  chancery  in  the  ministerial  part  d[ 
their  duty.  Mean  (called  awsters  extraonfinary  in  cfaaniceiy)  are  appointed  by  the 
lord  chancellor.  Their  principal  business  consists  in  taking  affidavits,  and  the  acknow- 
ledgments of  deeds  in  the  country,  and  they  are  restrained  from  d<riQg  any  thing  within 
twenty  miles  of  London ;  and  that  it  may  appear  whether  they  do  or  not,  th^  are  in 
the  caption  to  express  the  name  of  the  town  and  county  where  they  shall  take  any  affi- 
davits, &c  odierwise  the  same  shall  not  be  held  authentic,  nor  admitted  to  be  filed  or 
iniolled.    SeeBeame'sOrd.  Chan.  919.    Newl.l4. 

(h)  1.  The  office  of  the  r^ter  of  the  court  of  chancery  is  executed  by  four  tuber 
depaty  registers,  besides  the  roaster  or  derk  of  the  report  offioe,  somedmes  called  the 
filer  of  the  reporta,  and  the  two  clerks  of  the  entries.  NewL  84. —  a.  The  olBce  of 
principal  register  is  vacant,  and  the  above-mentioned  officers  i«cdve  for  their  own  ose 
the  fees  for  bnsiaess  done  in  the  office.  Ibid-«-9.  The  45  Geo.3..e.  75.  dlows  ap> 
pointmento  and  nominations,  which,  during  any  vacancy  of  the  office  of  register  and 
Keeper  of  the  registry  and  registers,  in  the  court  of  dmncery  of  Great  Britain,  shall  be 
maoe  by  the  lord  chancellor  under  his'hand  and  seal,  of  any  person  to  be  a  snb-r^|ister, 
or  deputy  rmster,  or  filer  or  keeper  of  the  reports  and  cerdficates  and  books  of  entries 
of  orws  and  decrees,  or  to  be  an  entering  clerk  for  entering  orders  made  in  said  court, . 
or  to  hold  any  office  or  place,  the  appdntment,  Ac  to  which  might  have  been  made  by 
the  person  holding  the  office  of  register,  &c.  in  case  such  office -had  not  been  vacant^ 

(t)  1.  The  four  deputies  attend  the  court  when  sittings  take  minutes  of  die  direc- 
tions g^en ;  arrange  those  minute^  and  draw  up  the  decrees,  dismisnons,  and  orders. 
They  make  tx>pies  of  decrees,  dismissions,  and  oniers,  and  sign  them ;  and  make  copies 
of  minutes  for  pardes  requiring  the  same.    They  mark  exhtlnts  proved  in  court  tfhd 
eoctf,  and  sign  cerdficates  of  various  kindi.    Bv  the  stat.  is  Geo.  l.  cap.  SS.  it  is  the 
duty  of  the  deputy  registers  to  countersigki  the  accountant  genofal's  drafts  upon  the 
bank  of  England ;  and  to  draw  and  sign  cerdficates  to  the  accountant  general,  prepa- 
ratojy  to  die  transfer  or  ddivery  out  of  the  stocks,  so^orides,  or  other  properQr  stuidiag 
in  his  name,  or  deposited  in  the  bank  in  trust,  in  the  sevoral  causes  or  accounts  in  the 
court,  pursuant  to  the  orders  of  the  court  for  such  purpose*    For  these  duties  no  foes 
are  taken  or  allowed  to  be  taken  by  the  de|mty  rei^isters.    The  semor  deputy  reg^seer 
appears  in  pracdce  to  discharge  certain  special  duties  of  the  office  himself.    Hefiles 
exceptions  to  the  master's  reports,  enters  pleas,  demurrers,  causes,  appeds,  rdiearings^ 
liirdier  direcdons,  equities  reserved,  and  excoidons  for  hearing  before  die  lord  chan- 
eellor,  and  makes  oat  a  book  of  the  same;  he  delivers  notes  for  subponas  to  hear 
judf^ent;  he  makes  eat  a  paper  of  causes  suod  other  matters  to  be  head  in  court,  and 
notices,  causes,  and  other  matters  that  are  adjourned,  and  sees  that  they  are  put  into 
the  paper  the  day  they  are  adjourned  to ;  he  makes  copies  of  exceptions  and  petitions 
for  reheariitt,  and  of  apped  when  required ;  he  receives  defwdts  upon  filing  o£  except 
tions  and  bms  of  review,  and  also  upon  setting  down  petitions  for  rehearing  and  of 
apped  keq>f  aa  aceoitut  theceof,  and  pqrf  the  same  parroaut  to  the  ordos  of  the 
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These  orders  he  ought  to  draw  up,  enter  in  his  office,  sign,  and 
deliver  to  the  parties.     Vide  Practical  Register  in  Chancery,  254,  &c. 

He  ought  to  take  the  orders  as  the  court  pronounces  them.  Vide 
Practical  Register  in  Chancery,  255. 

He  ought  to  recite  the  first  order  (if  there  be  such)  in  the  8ubse<juent 
one.     Vide  Practical  Register  in  Chancery,  257- 

If  the  order  be  out  of  a  general  rule,  he  ought  to  recite  the  reasons 
for  making  it.     Vide  Practical  Register. in  Chancery,  257* 

If  the  order  be  for  a  reference  to  arbitrators  after  the  hearing,  he 
ought  to  mention  the  opinion  of  the  court,  unless  the  court  otherwise 
directs.     Vide  Practical  Register  in  Chancery,  260.  {Jc) . 

(B  70  The  six  clerks. 

■ 

The  sixxlerks  are  (/)  the  only  attornies  (m)  to  the  court  of  chancery, 

and 


^ourt ;  he  also  marks  with  the  office  stamp  printed  copies  of  briefs  and  letters  patent, 
and  tells  out  and  tells  in  the  same;  he  sets  down  as  a  privilege  eight  causes  in  each 
term.  The  next  senior  deputy  register  attends  at  the  rolls,  and  has  the  like  duties  ex- 
cepting as  to  filing  exceptions,  and  receiving  the  deposits  thereon,  and  making 
copies  thereof,^  marking  and  telling  out  and  telling  in  briefs,  and  excepting  also 
that  his  privilege  extencu  oiily  to  the  setting  down  of  six  causes  in  each  term.  Newl. 
34, 25, 26.  —  2.  The  hours  of  attendance  at  the  office  are  seneraliy  firom  ten  in  the 
morning  till  two  in  the  afternoon,  and  from  five  till  eight  in  the  evening.  3ut  from  the 
time  of  meeting,  after  the  Christmas  holidays,  to  the  first  day  of  Hilary  Term,  from  the 
last  seal  after  Hilary  Term  to  the  first  day  after  Easter  Term,  from  the  lastdav  of  Easter 
Term  to  the  first  day  of  Trinity  Term,  and  from  the  first  seal  before  Michaelmas  Term 
to  the  first  dfiy  of  the  same  term,  the  hours  are  from  ten  in  the  morning  till  three  in  the 
afternoon;  and  from  the  fourth  seal  after  Trinity  Term  till  the  shutting  of  the  accoun- 
tant general's  office  the  hours  are  from  ten  in  the  mornins  till  two  in  the  afternoon,  and 
from  five  till  six  in  the  evening.  When  an  increase  ot  business  renders  it  necessary, , 
further  attendance  is  given.  Newl.  26, 27.  —  3.  The  holidays  are  Martyrdom,  Candle- 
mas-day, Lady-day,  Ascensioir-day,  Restoration,  JVfidsummer-day,  Kang's  Birth-day, 
from  Maundy  Thursday  till  the  Monday  after  Easter  week,  the  Whitsun  week.  Ash 
Wednesday,  Gunpowder  Plot  (but,  if  the  court  sits  on  either  of  these  two  days,  attend- 
ance is  given  from  ten  till  one).  Queen's  Birth-day,  Prince  of  Wales's  Birth-dav,  Lord 
Mayor's'day,  Saint  Thomas;  attendance  on  these  days  is  given  from  ten  till  one; 
twelve  days  at  Christmas;  the  long  vacation  commencing  wheu  the  accountant  general's 
office  is  shut,  and  ending  at  the  first  seal  before  Michaelmas  Term.  But  some  person 
is  in  attendance  during  the  long  vacation,  excepting  on  the  days  above  noted  as  holi- 
da}-s.    Ne^l.  27. 

{k)  I.  Beguier*/  Bag-bearer,  The  duty  of  the  bag-bearer  is  to  attend  the  court  of 
chancerv  at  all  times,  when  the  lord  chancellor  or  vice-chancellor  is  sitting  with  the 
register's  book  and  cause  papers,  and  to  continue  his  attendance  till  the  rising  of  the 
court;  after  which  he  makes  out  from  the  register's  paper  the  several  lists  of  causes 
and  other  matters  appointed  for  hearing  on  the  following  day,  and  delivers  the  same  in 
the  evening  preceding  at  the  houses  of  the  lord  chancellor  and  vice-chancellor,  at  cer- 
tain public  of}ces,  and  at  the  chambers  of  gentlemen  of  the  bar.  Newl.  27, 28.  — - 
a.  Beglder  of  AffidavUt.  The  duties  of  this  officer  are  to  receive,  register,  and  file  all 
affidavits  made  in  causes  and  other  proceedings  in  the  court  of  chancery,  to  be  origi- 
nally used  in  that  court,  and  to  make  copies  thereof.  It  is  also  his  duty,  when  required, 
to  attend  with  the  original  affidavits  in  the  court  of  chancery,  to  grant  certificates  of 
affidavits  being  filed,  and  to  search  for  affidavits.  The  office  is  executed  by  a  deputy, 
who  is  wholly  paid  by  his  principal.    Newl.  29, 30.  , 

(/)  I.  Six  Clerks,  Th^e  officers  are  appointed  by  the  master  of  the  rolls,  and  hold 
their  offices  on  the  equity  side  of  the  court.  Their  duties  are  to  receive  and  file  all 
bills,  answers,  replications,  and  other  records  in  all  causes  on  the  equity  side  of  the 
court  of  chancery ;  and  if,  when  brought  to  them  for  that  purpose,  th6y  appear  to  be 
fiurly  engrossed  with  their  proper  stamps,  and  conformable  to  the  rules  and  pmctice  of 
the  court,  to  enter  roemoranaa  of  them  in  books  from  which  they  are  to  certify  to  the 
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court,  at  occanon  may  require,  the  state  of  the  proceedings  in  causef .  They  sign  all 
copies  of  pleadings  made  bv  the  sworn  clerks  and  waiting  clerks,  after  seeing  that  the 
onginals  are  regularly  filed ;  after  each  term  they  present  to  be  set  down  the  causes 
ready  for  hearing  in  the  ensuing  term,  either  before  the  lord  chancellor  or  the  master 
of  the  rolk  They  attend  in  Westminster-hall  in  term  time,  to  read  the  documents 
required  to  be  read  in  causes.  They  examine  and  sign  docquets  of  decrees  and  dismis- 
sions prepared  for  inrolment,  and  see  that  the  records  and  orders  be  duly  filed  and 
entered,  which  they  certify  previously  to  the  presentation  of  the  docquets  to  the  lord 
chancellor,  the  master  of  the  rolls,  or  the  vice-chancellor,  for  signature.  They  have 
the  care  of  all  records  in  their  office  which  remain  in  their  studies  for  the  space  of  hx 
terms,  for  the  sworn  clerks  and  waiting  clerks  to  resort  to  without  fee.  They  afterwards 
sort  them  and  lay  them  up  in  their  record  room  in  bundles,  making  indexes  and  calen- 
dars, for  the  more  ready  recourse  to  them.  The  remaining  business  in  their  office,  on 
the  equity  side  of  the  court,  is  transacted  by  the  sworn  clerks  and  waiting  clerks.  In- 
stead of  each  six  clerk  emploving  a  deputy  under  him  (as  was  formerly  the  practice)  to 
transact  his  business  during  me  vacation,  and  to  take  care  of  the  records  in  bis  parti- 
cular division,  the  six  clerks  now  employ  one  clerk  under  them  all  for  the  care  of  the 
records  in  every  division,  whereby  the  disturbance  of  the  records,  which  is  stated  to  have 
taken  place  under  the  more  anaent  practice,  appears  to  be  prevented.  One  or  more 
of  the  six  clerks,  as  the  business  of  tne' office  requires,  attends  in  person  during  vaca- 
tions. In  addition  to  the  duties  on  the  equity  side  of  the  court,  the  six  clerks  have 
other  duties,  with  which  the  sworn  clerks  and  wmting  clerks  have  no  concern.  They 
are  comptrollers  of  the  hanaper,  and  inrol  the  warrants  for  erants  which  pass  the  great 
seal.  The  six  clerks  also  write  and  engross  letters  patent  for  sheriffi,  with  the  writs 
incident  thereto ;  and  they  have  the  custody  of  the  sherifis'  roll  An  under  clerk 
assists  hisprindpals  in  the  preparation  of  sheriffs'  patents,  and  in  other  parts  of  their 
duties.  The  six  clerks  are  the  nominal  attomies  in  all  causes  depending  in  the  petty 
bag;  audit  is  their  duty  to  enter  in  a  book  all  rules  in  causes  siven  by  the  clerks  of  the 
petty  bag.  ^  Newl.  32, 33, 34.  —  9.  The  usual  hours  of  attendance  are  from  ten  in  the 
forenoon  till  two  in  the  afternoon,  and  later  as  occasion  requires,  and  in  term  time  from 
six  to  eight  in  the  evening.  The  holidays  are  the  Epiphany,  King  Charles's  Martyrdom, 
the  Purification,  Lady-day,  unless  the  court  sits.  Ash  Wednesday,  Good  Friday,  Easter 
week,  excepting  Saturday,  if  it  be  a  notice  day,  Ascension-day,  the  Restoration,  Whit- 
sun  week,  excepting  Saturday,  if  it  be  a  notice  day,  King's  Birth-day,  Midsummer- day, 
unless  the  court  sits,  or  it  be  a  notice  day.  Prince  of  Wales's  Birth-<lay,  St.  Bartholomew, 
London  burnt  2d  of  September,  Coronation,  St  Michael,  Accession,  Powder  Plot,  Lord 
Mayor's-day,  Christmas-ds^,  and  intervening  days  to  6th  of  January.  Newl.  34.  —  ' 
3.  Sworn  Clerh,  These  officers  are  admitted  to  their  office  by  the  master  of  the  roUs^ 
and  which  they  hold  for  their  lives.  See'Beames'  Orders  in  Chan.  £80.  It  is  the  duty  of 
the  sworn  clerks  to  make  out  all  writs,  special  and  common,  on  the  equity  side  of  the 
court  of  chancery,  and  all  processes  (excepting  subpoenas)  in  the  causes  wherein  they 
are  re^ectively  employed :  all  bills,  pleas,  demurrers,  answers,  replications,  and  other 
pleadings,  are  by  them^  entered  in  their  books,  and  presented  to  the  six  clerks  to  be  filed; 
and  the  required  certificates,  as  to  the  state  of  proceedings  in  the  several  causes  in 
which  they  are  respectively  concerned,  are  prepared  by  them,  and  tendered  to  the  six 
clerks  for  their  signature.  They  make  copies  of  all  pleadings  and  proceedings  filed 
with  the  six  clerks,  or  returned  into  the  ofiSce  of  the  six  clerks ;  and  for  that  purpose 
they  have  a  right  to  have  recourse  to,  and  to  have  the  custody  of,  all  the  records  in  the 
causes  wherein  they  are  employed  as  occasion  requires.  They  enter  all  rules  to  pro- 
duce witnesses,  and  pass  publication,  and  all  appearances  and  consents,  with  the  register, 
and  si^n  all  petitions  for  rehearing  and  of  appeal,  undertaking  on  behalf  their  respec- 
tive clients  to  pay  such  costs  (if  any)  as  the  court  shall  award,  as  to  any  proceeoings 
had  since  the  decree  or  order  appealed  from,  or  sought  to  be  reheard.  They  are,  when 
required,  to  attend  the  hearing  of  causes  wherein  they  are  concerned ;  and  also  to 
attend  the  masters  in  chancery  on  the  taxation  of  bills  of  costs,  and  otherwise  as  occa- 
sion may  require.  They  must  be  well  acquainted  with  the  fees  of  all  officers  on  the 
equity  side  of  the  court ;  they  draw  and  enrol  all  dockets  of  decrees  and  dismissions 
required  to  be  enrolled;  and  exemplify  the  pleadings  and  proceedings  of  the  court 
when  required.  They  attend  the  court  of  chancery  and  the  masters,  and  also  the  courts 
of  common  law  and  assizes,  with  records  when  required,  pursuant  to  orders  of  the  couct 
of  cfaaacery ;  they  certify  to  the  court  matters  of  practice  when  required ;  they  answer 
questions  stated  by  solicitors  or  suitors  relative  to  the  practice  of  the  court,  and 
^e  advice  on  the  conduct  of  suits.  Newl.  35,  36.  -^  4.  A  general  order  of  the 
court,  made  June  18, 1668,  regulates  what  proportion  of  the  fees  received  by  the  sixty 
clerks  of  their  clients  shall  be  retained  by  them,  and  what  proportion  tiiey  shall  be 
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and  tbe  others  (n)  are  under  clerks  to  them.  Ord.  per  Clarendon. 
Rules  and  Orders  of  Chancery  110.  Vide  Practical  Register  in 
Chancery,  60.  (o) 

All  the  proceedings,  upon  bill  and  answer,  to  the  decree,  and  some- 
times after  the  decree,  belong  to  their  o£Bce.  Vide  Practical  Register 
in  Chancery,  60. 

Copies  of  the  bill,  answer,  depositions,  or  other  record,  which  belong 
to  the  six  clerks  to  make,  ouffht  to  contain  15  lines  in  evenr  sheet, 
written  plainly  and  fully.  Ord.  per  Cla.  Rules  and  Orders  of  Chan- 
cery, 104.    Vide  Practical  Register  in  ChanceiTy  113. 

And  no  such  copy  shall  be  delivered  out  of  the  office,  till  signed  by 
the  six  clerk,  or  his  deputy.  Ord.  per  Cla.  Rules  and  Orders  of 
Chancery,  104.     Vide  Practical  Register  in  Chancery,  64*  113. 


accouatable  for  to  the  six  clerks.    Upon  the  construction  of  this  order  it  has  been 
held  thiat  the  six  clerks  are  entitled  to  receive  their  proportion  of  the  fees  from  the 
sworn  clerk,  thoush  he  may  not  haye  received  them  from  liis  client,  but  only  may  have 
given  credit  for  them.    Newl.  36, 37. — 5.  They  are  the  attomies  on  the  equitjr  side  of 
the  court,  and  have  a  right  to  act  as  solicitors  in  it ;  and  by  themselves  or  their  agents 
are  to  give  constant  attendance  for  the  dispatch  of  the  suitor's  business.    It  is  in  the 
option  of  a  solicitor  to  employ  any  one  of  the  sworn  clerks  he  thinks  proper.    In  order 
to  qualify  and  entitle  a  person  to  act  as  a  sworn  cl^k,  it  is  necessaiy  that  he  should 
bare  served  a  clerkship  of  five  years  to  one  of  the  sworn  clerkfi,  who  takes  a  fee  in  con- 
sideration of  the  same,  after  the  expiration  of  which  clerkship  such  person  is  qualified 
to  be  sworn  in  before  the  master  of  the  rolls.    Newl.  37.  — 6.  For  mater  convenience, 
some  alterations  have  been  made  in  recent  times  as  to  the  hours  for  transacting  busi- 
ness.   That  part  of  the  six  clerks  office  wherein  the  sworn  clerics  transact  thdr  business, 
is  now  open  during  term  time  from  ten  in  the  morning  till  three  in  the  af^emoonj  and 
from  six  till  eight  m  the  evening,  holidays  excq)ted.    And  from  the  last  day  of  every 
term  until  the  second  seal  after  llilary  Term,  the  seal  after  Easter  Term,  and  the  fourth 
•eal  afier  Trinity  and  Michaelmas  Terms,  this  part  of  the  office  is  open  from  ten  in  tbe 
morning  till  four  in  the  afternoon,  excepting  on  the  days  appropnated  for  services  of 
notices,  of  motions  and  petitions,  when  it  is  opened  from  ten  in  the  morning  until  three 
in  the  afternoon,  and  fix>m  six  till  eight  in  the  evening;  and  from  the  second  seal  after 
Hilary  Term  to  the  last  seal  after  the  same  term ;  and  from  the  first  seal  before  each 
term  to  the  first  day  of  each  term,  from  ten  in  the  rooming  till  three  in  the  afternoon ; 
and  on  the  6^y^  for  services  of  notices  and  petitions,  from  five  in  the  afternoon  till  dusk. 
During  all  vacations  it  is  op«i  from  ten  in  the  morning  till  two  in  the  afternoon,  holi- 
days excepted.    In  cases  of  emergency,  attendance  is  given,  although  out  of  office 
hours,  or  on  holidays.    The  holidays  usually  kept  are  as  follow :  King  Charles'^  Mar- 
tyrdom, the  Purification,  Lady-day',  unless  tbe  court  sits,  or  it  be  a  notice  day^  Ash 
Wedn^day,  unless  the  court  sits,  or  it  be  a  notice  day ;  Good  Friday,  Easter  week,  or 
until  the  notice  day,  if  before  the  expiration  of  the  week;  Ascensionniay,  Restoration, 
Whitsun  week,  or  until  the  notice  day,  if  it  be  before  the  expiration  of  the  week ; 
King's  Birth-day,  but  if  the  court  sits,  or  it  be  a  notice  day,  it  is  kept  in  the  afternoon 
only ;  Midsummer-day,  unless  the  court  sits,  or  it  be  a  notice  day ;  Prince  of  Wales's 
B^h-day,  Saint  Bartholomew,  September  2  London  burnt.  Coronation,  Saint  Michael, 
Accession,  Powder  Plot,  Lord  MayorVday,in  the  afternoon  only ;  December  the  9.5th 
to  January  the  6th,  both  days  inclusive.    Newl.  37, 38, 39.  —  7.  Waiting  Cierks.    The 
jervice,  attendance,  and  fees  of  the  waiting  clerks  are  the  same  in  all  respects  as  those 
of  the  sworn  clerks ;  nor  do  they  differ  in  any  thing  from  the  sworn  clerks,  excepting 
that  a  clerk  who  has  served  but  three  years  to  a  sworn  clerk,  may  be  admitted  into  the 
office  of  a  waiting  clerk;  and  that  a  waiting  clerk  has  no  right  to  take  any_  articled 
clerk  under  him ;  and  thiat  two  waiting  clerks  are  allowed  to  one  seat  in  the  six  clerks' 
office,  whereas  the  sworn  clerks  have  each  of  them  a  separate  seat.    Newl.  39. 

(a)  The  appointment  of  a  clerk  in  court  is  necessary  only  where  the  party  is  to 
appear.     1  Yes.  j.  94. 

(s)  A  nx  clerk  cannot  be  changed  at  pleasure.    2  Ves.  s.  1 1 1 . 

(o)  See  that  formerly  the  six  clerks  were  the  only  attomies  of  the  court,    13  Vet* 
197. 

C  c  2  Nor 
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Nor  shall  it  be  used  in  court,  or  before  a  master.  Ord.  per  Cla. 
Rules  and  Orders  of  Chancery,  104.  Vide  Practical  Register  in 
Chancery,  113. 

All  pleading,  commissions,  and  certificates  which  belong  to  them, 
shall  be  immediately  delivered  to  the  six  clerk,  who  is  the  attorney 
in  the  cause,  or  to  his  deputy ;  nor  shall  they,  before  that,  be  opened 
by  any  under-clerk.     Ora.  per  Cla.     Rules  and  Orders  of  Chancery^ 

107. 

No  bill,  pleading,  commission,  or  decree,  shall  be  carried  by  any 
under-clerk  out  of  the  office,  to  be  engrossed,  copied,  or  inrolled  {j))  : 
and  after  the  engrossment,  &c.  the  original  shall  be  remitted  to  the 
six  clerk,  to  whose  custody  it  belongs.  Ord.  per  Cla.  Rules  and 
Orders  of  Chancery,  107.  (q) 

(B  8.)  Warden  of  the  fleet. 

The  warden  of  the  fleet  is  an  officer  of  this  court,  and  attends  to 
receive  all  persons  it  shall  commit  to  his  custody. 
Vide  Imprisonment,  (D). 

(B  9.)  Other  officers. 

As  to  the  examiners.    Vide  post,  (Pi,  &c.) 

As  to  the  cursitors,  and  other  officers.    Vide  4  Inst.  82.  (r) 

■     — ■ —  »  ■     ■  ' 

(p)  1.  After  the  bill  is  drawn  and  engrossed,  it  is  to  be  carried  to  a  clerk  in  court 
to  be  filed,  who  first  enters  it  in  hts  cause  book,  and  then  in  the  general  bill  book ; 
after  which  he  marks  it  at  the  top  with  the  day  of  the  month,  and  year,  and  sub» 
scribes  his  name  at  the  bottom  on  the  left  side,  and  then  delivers  it  to  his  six  clerk 
to  be  filed,  which  the  latter  accordingly  does,having  entered  it  also  in  his  book.  NewL  s. 

—  S.  Bills,  thus  brought  into  the  six  clerks  o£Bce,  must  be  entered  and  filed  accord- 
ing to  their  several  d^s.    Ord.  Can.  70. 

{q)  1 .  A  sworn,  and  a  six  clerk  has  a  lien  on  the  duty  recovered  b^  him.    8  Ves.  s.  95. 

—  S.  Nor  is  he.  obliged  to  deliver  up  papers  till  he  is  satisfied  his  fees,  though  the 
client  has  paid  them  to  the  solicitor,  and  he  to  the  other  clerk,  who  abMondt. 
3  Atk.  7S7. — 3.  This  lien  extends  as  well  to  collateral  proceeding  as  to  decree. 
8  Ves.  s.  85.  —  4.  Though  his  claim  can  only  be  enforceci  by  a  durect  application* 
3  Cox,  808.  —  5.  The  lien  cannot  be  defeated  by  a  voluntary  release  from  nis  client. 
8  Ves.  s.  85.  —  6.  Thoueh  it  may  by  one,  upon  consideration.  Ibid.  —  7.  It  does  not 
extend  to  a  loan  from  Uie  clerk  to  the  solicitor.  8  Atk.  114.  —  8.  A  bill  lies  by  a 
sworn  clerk  against  the  solicitor  for  his  fees.  6  Ves.  681.  —  9.  And  the  client  will  be 
restrained  from  paving  any  {Mut  of  the  bill  of  fees,  &c.  due  to  his  solicitor,  until  the 
clerk  in  court  employ ra  by  him  in  the  cause  has  been  fully  paid  his  bill.  D\ck.  884. 
10.  Under  the  order  of  18  June  1668,  reffulatine  the  office  of  the  six  clerks,  they  are 
entitled  to  receive  their  proportion  of  the  fee  from  the  sworn  clerk,  though  be  has 
given  credit  to  the  client.    3  Ves.  j.  589. 

(r)  l.Subptgna  Office,  It  is  the  duty  of  the  patentee  of  the  subpoena  office,  by  him- 
self or  his  sufficient  deputy  or  deputies,  to  make  out,  write,  and  engross  all  writs  of 
subpoena  sued  out  of  the  court  of  chancery  sealed  with  the  great  seal.  These  duties 
are  performed  bv  a  deputy,  who  receives  a  salary  from  the  patentee,  and  retains  to  fats 
own  use  part  of  the  fees  which  accrue.  Newl.  40.  —  8.  The  hours  of  attendance  at 
this  office  are  in  term  time  from  eleven  in  the  morning  till  two  in  the  afternoon,  and 
from  five  till  fdgbt  iif  the  evening ;  and  in  the  vacation,  from  eleven  in  the  morning  till 
two  in  the  afternoon.  The  holidays  usually  kept  are,  Januarys,  18,  25,  and  50 ;  Fe* 
bruary  8,  Ash  .^^nesday,  March  25,  Easter  Monday,  Tuesday,  and  W^nesday ; 
April  83,  May  4,  and  89 ;  Whit  Monday,  Tuesday,  and  Wednesday ;  June  4,  and  84  ; 
July  25p  August  18, 16,  and  81 ;  September  s,  22,  and  89;  October  85,  and  86;  No- 
vember 4,  and  5 ;  December  a  1 ,  85, 86,  and  87.    NewL  40, 4 1 . 
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(C)  Ct)e  jucwfiiction  of  tbe  chancery. 

(C  1.)  Ordinary,  according  to  the  common  law. 

In  the  chancery  there  are  two  courts ;  the  ordinary^  where  the  chan- 
cellor or  keeper  proceeds  according  to  the  common  l&w  (5).  4*  Inst.  79. 
E^jAbr.  127.  (/) 

The  stile  of  diis  court  is,  corum  domino  rege  in  cancellarid*  4>Inst.  80. 
8  Inst.  552. 

Out  of  this  court  issue  all  original  writs.  4  Inst.  80.  Eq.  Abr. 
128.  (tt) 

All  commissions  that  pass  thej^reat  seal.    4  Inst.  80. 

Deeds  are  there  inrolled.     1  Kol.  372.  If. 

Statutes  which  impower  the  chancellor  to  hear  and  determine  offences, 
attend  this  court.     4  Inst.  81,  2. 

This  court  holds  plea  upon  attachment  of  priviWe,  for  the  clerks 
and  officers  of  the  chancery.     4  Inst.  79,  80.     1  iRol.  371. 1.  30. 

In  an  audita  quereUij  or  scire  facias  in  the  nature  of  an  audita  quC'- 
rela,  to  avoid  executions  of  the  court  of  chancery.  4  Inst.  79.  Eq. 
Abr.  128. 

In  petitions,  and  monstransde  droit.    4  Inst.  79.     Eq.  Abr.  128.  (x) 

In  a  scire  facias  to  annul  patents.     4  Inst.  79.  88.      2  Vent.  344. 

In  a  scire  facias  upon  a  recognizance  in  this  court.  4  Inst.  79. 
Eq.Abr.  128.  (y). 

XJpon  a  statute  staple,  or  recognizance  upon  the  statute  23  H.  8. 
4  Inst.  79.     1  Rol.  371.  1.  30. 

In  a  scire  facias  upon  letters  of  reprisal.     1  Ver.  54. 

In  dowments  made  in  chancery.     4  Inst.  79.     Eq.  Abr.  128. 

In  partitions.    4  Inst.  79. 

■ 

(«)  Touodentand  the  nature  of  this  court,  it  is  observable,  that  in  antient  times  the 
chancellor  was  likewise  chaplun  to  the  king,  and  it  was  a  branch  of  his  department  in 
the  time  of  the  justiciar  to  write  the  diplomata,  that  is,  all  charters  and  commissions 
from  the  king ;  so  that  when  the  power  of  the  justiciar  was  broken,  he  obtained  the 
oficma  bretnum  H  chariarum ;  and  from  thence  oil  the  extraordinary  jurisdictions 
touching  the  sranting  of  charters,  as  likewise  all  inquests  of  office  to  entitle  the  crown 
were  returned  into  this  court;  and  the  exchequer,  m  which  these  were  antiently  tran- 
sacted, became  only  an  ordinary  court  of  the  revenue,  to  set  leases  to  the  king's  farms, 
and  to  get  in  the  king's  debts ;  and  therefore  the  office  in  the  exchequer  became  only 
an  office  of  instruction  of  what  lands  belonged  to  the  king  in  particular  counties;  but 
to  vest  lands  in  the  crown  de  novo,  and  also  to  |rant  lands  from  the  crown,  unless  they 
were  merely  farms  that  were  granted  for  years,  it  was  necessary  to  have  an  office  under 
the  great  seal.  9  Rep.  16.  4  Rep.  93.  Plowd.  340.  Gilb.  IBst.  Exch.  5  Rep.  Si. 
102lep.ll5.    Harr.6. 

(/)  Which  jurisdiction  has  been  said  to  be  nearly  obsolete.    Woodes.  Lect.  125.* 

(m)  1.  Whence  it  is  called  oficinaJuMiitue.  Lambard's  Arch.  48.  —  2.  And  for  which 
(and  for  commissions)  it  is  always,  as  well  in  vacation  as  in  term-time,  open  to  the  sub- 
ject, who  may  there  at  any  time  demand  and  have,  ex  debUojustUue,  any  writ  that  his  oc- 
casions may  call  for.  s  Com.  48. — 5.  These  writs  (relating  to  the  business  of  the  subject), 
and  the  returns  to  them  were,  according  to  the  riuiplicity  of  antient  times,  originally  kept 
in  a  hamper  tn  hanaperio ;  and  the  others  (relating  to  such  matters  wherein  the  crown  is 
immediately  or  memately  concerned)  were  preserved  in  a  little  sack  or  bag,  m  porta 
Ao^a;  and  thence  hath  arisen  the  distinction  of  the  hanaper  office  and  petty  beg  offlcei 
which  both  belong  to  the  common  law  court  of  chancery.    3  Com.  49.  ^ 

(x)  8  Rep.  404. 

(v)  Whidi  being  entered  into  by  order  of  the  court  of  chancery  are  suable  here  only 
1  Vem.  215,  ei  vide  Latch.  3.    Cro.  Car.  1 13. 

C  c  3  In 
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In  travenes  of  office.    4  Inst  79.     Eq.  Abr.  128. 

In  debt,  or  trespass  against  the  officers  of  the  court.  D.  20  H.  6« 
32.  b.    1  Rol.571.  1.  SO. 

And  in  all  personal  actions  for  or  against  such  officers,  and  ministers 
of  the  chancery.     4  Inst.  80.     Eq.  Abr.  128. 

But  this  court  does  not  hold  plea  of  land.  D.  20  H.  6.  32.  b.  Eq. 
Abr.  128. 

And  therefore,  where  a  woman  sued  for  a  jointure  in  the  chancery  of 
Chester,  a  prohibition  was  granted.     1  Sid.  189. 

The  chancellor  is  the  sole  judge  in  this  court*    4  Inst.  80.  {z) 

The  proceedings  there  are  in  Latin  (a).     Eq.  Abr.  128.  {b) 

And  are  not  iuroUed,  but  remain  infiadisy  filed  in  the  office  of  the 
pett^  bag.    4  Inst.  80. 

If  there  be  a  demurrer  in  this  court,  it  diaU  be  determined  by  thef 
chancellor.    4  Inst.  80. 

If  issue  be  joined  {c\  the  chancellor,&c.  delivers  the  record  with  his 
own  hand  (iQ  to  6.  R.  to  be  there  tried  (e) :  but  after  trial,  it  shall  be  re- 
manded, and  judgment  given  in  chancery.  4  Inst.  80  {f\  Vide  1  RoL 
372. 1.  SB.   Vide  Lat.  3.    Vide  infra. 

And  both  courts  are  but  one  for  this  purpose.     4  Inst.  80. 

After  issuer  a  venire  out  of  chancery,  quorum  quilibei  habeat  4  Ubraias 
terra: f  will  be  well.    Al.  14. 

And  the  venire  shall  be  awarded  in  chanooy  returnable  in  B.  R. 
Al.  14. 

If  the  issue  arises  in  a  county  palatine,  Ireland,  &c.  the  chancellor 
ought  to  deliver  the  record  to  B.  R.  and  they  write  to  the  county  pala- 
tine, Ireland,  &c.  to  try,  and  return  it  to  B.  R.  Lat.  3.  R.  per  3  J. 
Jon.  82.    Vide  3  Bui.  305. 

But  the  chancellor  cannot  write  to  the  county  paladne,  Ireland,  &c. 
to  try  the  issue.     R.  Lat.  3. 

Nor  can  he  transmit  the  record  to  be  tried  in  C  B.     Lat.  3. 

Yet,  if  the  issue  is  to  be  tried  by  certificate,  the  chancellor  may  write 
to  the  bishop,  8cc     Lat.  3.     Vide  Jon.  83. 


I 


\%)  Vide  supra,  (B  4.)  n. 

[a)  Whence  it  has  sometimes  bpen  called  the  Latin  side  of  the  court. 

\h)  1.  In  English  now,  pursuant  to  4  Geo.  2.  c.  26.  -^  S.  The  process  is  under  the 
great  seal.    Harr.  7.  » 

(c)  In  tdrefadoi  out  of  the  petty  hag  to  repeal  a  charter  and  issue  joined,  the  re- 
cord is  transmitted  into  the  crown  office  of  B.  R.,  and  there  tried  at  bar  l  P.  Wms.  S07. 

{d)  The  delivery  by  an  officer  is  sufficient,  s  Saund.  1 57.  The  Prince's  casein  8  Rep. 
Rex  ▼.  The  Warden  of  the  Fleet.    Harr.  7.  infra  in*  the  text. 


Ct\  There  was  no  jury  process  in  the  antient  aula  regia. 


Quaere,  whether  the  constant  practice  has  not  been  otherwise.  Vide  AL  16, 17. 
Styll  84.  94.  Cro.  Jac  12.  2  Rol.  Ab.  349.  8  Saund.  23.  27.  Harr.  7.  innotis.— 
2«  And  it  is  clear,  that  if  there  be  a  demurrer  to  part  and  issue  upon  the  residue,  the 
whole  record  shall  be  transmitted  into  B.  R.  and  judgment  be  there  given.  2  Saund. 
23,  24.  1  Mod.  29.  1  Sid.  438.  1  Lev.  283,  284.  2  Keb.  584.  587,  588.  600. 
1  Lill.  499.^-3.  And  the  reason  is,  because  there  can  be  but  one  execution.  Ibid. — 4. 
And  if  the  record  come  thither  entirely,  they  cannot  send  it  back  again ;  though  it  was 
said  that  the  court  of  chancery  might  ha^e  given  judgment  upon  the  demurrer  before 
the  record  was  sent  into  the  king's  bench.  Ibid.  Harr.  ibid.  —  5.  Where,  however^  the 
trial  of  the  issue  is  by  certificate,  or  <iny  other  medium  than  a  jury,  ju<4°ieBt  shall  be 
given  in  chancery.    1  Jon.  80.    Lat.  3.    Harr.  ibid,  infra  in  the  text. 

12  After 


The  jurisdiction  of  the  chancery.  391 

After  issue  tried  in  B.  R.  or  in  a  county  palatine,  &c.  and  thither  re- 
tamed,  B.  R.  shall  give  judgment  upon  it,  and  it  shall  not  be  remanded 
to  the  chancery*     Lat.  S.     £q.  Abr.  128.     Vide  supra. 

So,  though  only  the  tenor  of  the  record,  upon  which  the  issue  was, 
be  removed  into  B.  R.  and  a  trial  upon  it.     R.  Al.  17. 

So  if  there  be  a  demurrer  for  part,  and  issue  for  other  part,  in 
chancery,  the  whole  record  shall  be  delivered  to  B.  R.  and  judgment 
there  upon  the  demurrer,  as  well  as  upon  the  issue.  R.  2  Sand.  23. 
Eq.  Abr.  128.     R.  in  Cha.  Eq.  Abr.  129. 

If  the  record  be  delivered  by  the  derk  of  the  petty  bag,  it  will  be 
well  removed ';  for  that  may  be  said  to  be  propria  manu  of  the  chan- 
cellor which  is  done  by  his  officer.     R.  Mich.  1700.  Eq.  Abr.  128,  9. 

Upon  a  judgment  (g)  in  chancery,  error  lies  in  B.  R.  4*  Inst.  80. 
Dy.  815. 

But  the  lord  keeper  said,  he  would  award  an  injunction  upon  such  a 
writ  of  error.     I  Ver.  131.  (h) 

But  a  mispleading  in  fonn  there  will  not  be  prejudicial  in  any  case, 
although  it  be  in  a  matter  where  the  court  of  chancery  holds  plea  ac- 
cording to  the  conunon  law.     1  Rol.  372. 1.  45.  (t) 

(C  i.)  Extraordinaiy  jurisdiction.  —  Court  of  equity.  (A) 

Vide  post,  3  X. 

The  court  of  equity  is  not  a  court  of  record.    4  Inst.  84.    37  H.  6. 

14  b.     Yel.  227. 
The  proceeding  there  is  by  English  bill.     4  Inst.  84.  (/) 
And  it  has  {m)  jurisdiction  properly  in  three  cases,  viz.  In  matters  of 

fraud.     1  Rol.  374.  1.  10.     Vide  post,  (3  F 1.  —  3  M  1.) 

In 


(f )  Which  too  can  be  ^iven  in  term  only.    Amb.  S96. 

Ok)  But  the  received  opinion  now  is  that  the  writ  of  error  will  lie. 

(t;  So  little  is  usually  done  on  the  common  law  side  of  the  court,  that,  according  to 
Mr.  Justice  Blackstone,  there  are  no  traces  to  be  met  with  of  any  writ  of  error  being 
actually  brought  since  the  fourteenth  year  of  jjueen  Elizabeth. 

{k)  The  chancellor  likewise  exercises  a  jurisdiction  by  the  provisions  of  various 
utatutes. 

(/    Vide  infra. 

(m)  1.  In  theantient  treatise  entitled  Divernte  d^s  Cowrie*^  supposed  to  be  written 
very  early  in  the  sixteenth  century,  we  have  a  catalogue  of  the  matters  of  conscience 
then  cognizable  by  subpoena  in  chancery,  which  fall  within  a  very  narrow  compass.  No 
regular  judicial  system  at  that  time  prevailed  in  the  court;  but  the  suitor,  when  he 
thought  himself  affsrieved,  found  a  desultory  and  uncertain  remedy,  according  to  the 
private  opinion  ottne  chancellor,  who  was  generallv  an  ecclesiastic,  or  sometimes  (though 
rarely  j  a  statesman;  no  lawyer  having  sate  in  the  court  of  chancery  from  the  times 
of  the  diief  justices  Thorpe  and  Knyvet,  successively  chancellors  to  king  Edward  III. 
in  137S  and  1373,  to  tne  promotion  of  sir  Thomas  More  by  king  Henry  VIII.  in 
1530.  After  which  the  great  seal  was  indiscriminately  committed  to  the  custody  of 
lawyers  or  courtiers,  or  churchmen,  according  as  the  convenience  of  the  times  and  the 
disposition  of  the  prince  required,  till  serjeant  Pickering  was  made  lord  keqier  in  1592 : 
from  which  time  to  the  present  the  court  of  chancery  has  always  been  filled  by  a 
lawver,  excepting  the  interval  from  1621  to  1625,  when  the  seal  was  intrusted  to  br. 
Williams,  then  dean  of  Westminster,  but  afterwards  bishop  of  Uncoln,  who  had  been 
chaplain  to  lord  EUesmere  when  chancellor.  3  Com.  S3.  —  2.  In  the  time  of  lord  £1- 
lesmere  (A.  D.  1616,)  arose  that  notable  dispute  between  the  courts  of  law  and  equity, 
set  on  foot  by  Sir  Edward  Coke,  then  chief  justice  of  the  court  of  king's  bench,  whether 
a  court  of  equity  coujd  give  relief  after  or  lUAinst  a  judgment  at  the  common  law.    This 

C  c  4  contest 
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In  case  of  accident.     1  Rol.  374. 1.  10.     Vide  post,  (Z.) 

In  matters  of  trust,  or  eonfidence.     1  Rol.  374.  1.  10.     Vide  post, 

(4Wl.)(n) 

But  chancery  does  not  aid  contrary  to  a  maxim  in  laWj  unless  in  case 

of  a  fraud,  &c.     1  Rol.  375.  Q.  R.     Vide  post,  (3  F  8.) 

Nor  contrary  to  a  statute.     1  Rol.  378.  S.     Vide  post,  (3  F  7.) 
Though  the  party  was  ignorant  that  his  act  would  have  such  an  effect 

in  law.     1  Rol.  374.  1.  21.  (o) 

(D)  IPtO- 

contest  was  so  waniily  carried  on,  that  indictments  were  preferred  a^nst  the  suitors, 
die  solicitors,  the  counsel,  and  even  a  master  in  chancery,  for  having  incurred  a  premo- 
nire,  by  questioning  in  a  court  of  equity  a  judgment  in  the  court  of  king's  bench^  ob- 
tained by  gross  fraud  and  imposition.    This  matter  being  brought  before  the  king,  was 
by  him  referred  to  his  learned  counsel  for  their  advice  and  opinion ;  who  reported  eo 
strongly  in  favour  of  the  courts  of  equity,  that  his  majesty  gave  judgment  on  their  be- 
half: but  not  contented  with  the  irrefragable  reasons  and  precedents  produced  by  his 
counsel  (for  the  chief  justice  was  clearly  in  the  wrong),  he  chose  rather  to  decide  the 
question  by  referring  it  to  the  plenitude  of  his  royal  prerogative.    Sir  Edward  Coke 
submitted  to  the  decision,  and  thereby  made  atonement  for  his  error.   But  this  struggle;, 
together  with  the  business  of  commendams  (in  which  he  acted  a  very  noble  part),  and 
his  comptrolling  the  commissioners  of  sewers,  were  the  open  and  avowed  causes,  first 
of  his  suspension,  and  soon  after  of  his  removal  from  his  office.     3  Com.  53,  54.  — 
3.  Lord  Bacon,  who  succeeded  lord  Ellesmere,  reduced  the  practice  of  the  court  into  a 
more  r^ular  system,  but  did  not  sit  long  enough  to  effect  any  considerable  revolution 
in  the  science  itself;  and  few  of  his  decrees  which  have  reached  us  are  of  any  great  con- 
sequence to  posterity.    His  successors,  in  the  reign  of  Charies  L,  did  little  to  lmpr6ve 
upon  his  plan ;  and  even  after  the  restoration  the  seal  was  committed  to  the  earl  of 
Clarendon,  who  had  withdrawn  from  practice  as  a  lawyer  near  twenty  years,  and  after- 
wards to  the  earl  of  Shaftesbury,  who  (though  a  lawyer  by  education)  had  never  prac- 
tised at  all.    Sir  Heneage  Finch,  who  succeeded  in  1673,  and  became  afterwards  earl  of 
Nottingham,  was  a  person  of  the  greatest  abilities  and  most  uncorrupted  integrity,  a 
thorough  master  and  zealous  defender  of  the  laws  and  constitution  of  his  country,  and 
endued  with  a  pervading  genius,  that  enabled  him  to  discover  and  to  pursue  the  true 
spirit  of  justice,  notwithstanding  the  embarrassments  raised  by  the  narrow  and  technical 
notions  which  then  prevailed  in  the  courts  of  law,  and  the  imperfect  ideas  of  redress 
which  had  possessed  the  courts  of  equity.    The  reason  and  necessities  of  mankind, 
arising  fro'hi  the  great  change  in  property  by  the  extension  of  trade  and  the  abolition 
of  military  tenures,  co-operated  in  establishing  his  plan,  and  enabled  him  in  the  course 
of  nine  years  to  build  a  system  of  jurisprudence  ana  jurisdiction  upon  wide  and  rational 
foundations ;  which  have  also  been  extended  and  improved  by  many  great  men  who 
have  since  presided  in  chancery.    And  from  that  time  to  this  the  power  and  business 
of  the  court  have  increased  to  an  amazing  degree.    3  Com.  54,  55. 

(ff)  1.  And  whether  in  these  cases  it  has  jurisdiction  in  relation  to  foreigner*  and 
foreign  matters,  see  1  Ves.  j.  371.  2  Ves.j.  56.  4  B.  C.  C.  189.  3  Ves.  170. 
431.  9  Ves.  347.  (211)  —  2.  And  though  it  has  not  an  immediate  jurisdic- 
tion over  rights  and  duties  arising  from  the  state  of  marriage  (which  are  exclu- 
sively of  ecclesiastical  cognizance),  yet  it  has  incidentally.  3  Ves.  352.  —  3.  Thus, 
though  it  has  no  immediate  jurisdiction  over  a  contract  for  separation,  yet  has  it 
where  a  third  party  covenants  to  indemnitor  the  husband  against  the  wife's  debts,  or  a 
fortune  accrues  to  the  wife  after  separation.  Ibid.  —  4.  And  in  cases  where  equity 
originally  had  jurisdiction,  it  still  retains  it,  notwithstanding  a  change  in  the  doctrines 
or  practice  of  the  courts  at  law  has  rendered  it  unnecessary  to  the  ends  of  equity  and 
conscience.    Vide  infra. 

(o)  1.  The  same  jurisdiction  is  exercised,  and  the  same  system  of  redress  pursued, 
in  the  equity  court  of  the  exchequer ;  with  a  distinction  however  as  to  some  few  mat- 
ters peculiar  to  each  tribunal,  and  in  which  the  other  cannot  interfere ;  and  first,  of 
those  peculiar  to  the  chancery.  —  2.  Upon  the  abolition  of  the  court  of  wards,  the  care 
which  the  crown  was  bound  to  take  as  guardian  of  its  infant  tenants,  was  totally  extin- 
guished in  eveiy  feodal  view,  but  resulted  to  the  king  in  his  court  of  chanceiy,  together 
with  the  general  protection  of  all  other  infants  in  the  kingdom.  When  therefore  a 
fatherless,  child  has  no  other  guardian,  the  court  of  chancery  has  a  right  to  appoint 

one  ; 
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(D)  ipcoce00. 

(D  1.)  Subpoena. 

If  a  man  commences  {p)  a  suit  in  equity,  the  first  process  is  a  sul)'^ 
poena,  introduced  in  the  time  of  R.  2.     Sefd.  6  vol.  1544<. 
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one ;  and  from  all  proceedings  relative  thereto,  an  appeal  lies  to  the  house  of  lords* 
The  court  of  excheauer  can  only  appoint  a  guardian  ad  litem,  to  manage  the  defence  of 
the  infimt,  if  a  suit  be  commenced  against  him;  a  power  which  is  incident  to  the  ju* 
risdiction  of  every  court  of  justice :  but  when  the  interest  of  a  minor  comes  before 
the  court  judicially,  in  the  progress  of  a  cause,  or  upon  a  bill  for  that  purpose  filed, 
either  tribunal  indiscriminately  will  take  care  of  the  property  of  the  infant.  5  Com.  426, 
4S7.  —  3.  Ab  to  idioU  and  lunaiics,  the  king  himself  used  formerly  to  commit  the  cus- 
tody of  thedk  to  proper  committees  in  every  particular  case ;  but  now,  to  avoid  solici- 
tations and  the  vety  shadow  of  undue  partiality,  a  warrant  is  issued  by  the  king  under 
his  royal  sjcn  manual  to  the  chancellor  or  keeper  of  his  seal,  to  perform  this  office  for 
him ;  and  if  he  acts  improperly  in  granting  sucn  custodies,  the  complaint  must  be  made 
to  the  king  himself  in  couoal.  But  the  previous  proceedings  on  the  commission,  to 
inquire  whether  or  no  the  party  be  an  idiot  or  a  lunatic,  are  on  the  law-side  of  the 
court  of  chancery,  and  can  only  be  redressed  (if  erroneous)  by  writ  of  error  in  the  re- 
gular course  of  law.  5  Com.  427.—  4.  The  king,  as  parem  pairue,  has  the  general 
superintendence  of  all  charities,  which  he  exercises  liy  the  keeper  of  his  conscience, 
the  chancellor ;  and  therefore,  whenever  it  is  necessary,  the  attorney-general,  at  the 
relation  of  some  informant  (who  is  usually  called  the  relator)  -^lef  ex  <^fieio  an  infor- 
mation in  the  court  of  chancery  to  have  the  charity  properly  established.  By  statute 
also  43  filiz.  C.4.  authority  is  given  to  the  lord  chancellor  or  lord  keeper,  and  to  the 
chancellor  of  the  duchy  of  Lancaster,  respectively  to  giant  commisdons  under  their 
several  seals,  to  inquire  into  any  abuses  of  charitable  donations,  and  rectify  the  same  by 
decree;  which  may  be  viewed  m  the  respective  courts  of  the  several  chancellprs  upon 
exceptions  taken  therefto.  But  though  this  is  done  in  the  petty  beg  office  in  the  court 
of  chancery,  because  the  commission  is  there  returned,  it  is  not  a  proceeding  at  common 
law,  but  treated  as  an  original  cause  in  the  court  of  equity.  The  evidence  below  is 
not  taken  down  in  writing,  and  the  respondent  in  hu  answers  to  the  exceptions  may 
allege  what  new  matter  he  pleases;  upon  which  they  go  to  proof,  and  examine  witnesses 
in  writing  upon  all  the  matters  in  issue ;  and  the  court  may  decree  the  respondent  to 
pay  all  the  costs,  though  no  such  authority  is  given  by  the  statute.  And,  as  it  is  thus 
considered  as  an  original  cause  throughout,  an  appeal  lies  of  course  from  the  chancellor's 
decree  to  the  house  of  peers,  notwithstanding  any  loose  opinions  to  the  contrary. 
3  Com.  427, 428.  —  5.  By  the  several  statutes  relating  to  bankrupts,  a  summary  juris- 
diction b  given  to  the  chancellor  in  many  matters  consequential  or  previous  to  the 
commissions  thereby  directed  to  be  issued,  from  which  the  statutes  eive  no  appeal. 
3  Com.  428.  —  6.  On  the  other  hand,  the  jurisdiction  of  the  court  of  chancery  doth 
not  extend  to  some  causes  wherein  relief  may  be  had  in  the  exchequer.  No  information 
can  be  brought  in  chancery  for  such  mistaken  charities,  as  are  given  to  the  king  by  the 
statutes  for  suppressing  superstitious  uses.  Nor  can  chancery  give  any  relief  against 
the  king;  or  direct  any  act  to  be  done  by  him,  or  make  any  decree  disposing  of  or 
affecting  his  property,  not  even  in  cases  where  he  is  a  royal  trustee.  Such  causes  must' 
be  determined  in  the  court  of  exchequer,  as  a  court  of  revenue;  which  alone  has  power 
over  the  king's  treasure,  and  the  officers  employed  in  its  manaffement :  unless  yrnere  it 
properly  belongs  to  the  duchy  court  of  Lancaster,  which  hath  also  a  similar  juri^iction 
as  a  court  of  revenue,  and,  lixe  the  other,  consists  of  both  a  court  of  law  and  a' court 
of  equity.  3  Com.  428, 429. —  7.  In  all  other  matters,  what  is  said  of  the  court  of 
equity  in  chancery  will  be  equally  applicable  to  the  other  courts  of  equity.  Whatever 
difference  there  may- be  in  the  forms  of  practice,  it  arises  from  the  difierent  constitution 
of  their  officers ;  or  if  thc(y  differ  in  any  thing  more  essential,  one  of  them  must  certainly 
be  wrong ;  for  truth  and  justice  are  always  uniform,  and  ought  equally  to  be  adopted 
by  them  alL    3  Com.  429. 

{p)  !•  A  suit  on  the  equity  side  of  the  court  of  chancery,  on  thebehalf  of  fl  subject 
merely,  is  commenced  by  preferring  a  bill  in  the  nature  of  a  petition  to  the  person 
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Which  may  be  returnable  on  (;)  a  day  certain,  as  die  Jaois  proa^ 
post  quinden*  pasc/ue. 

Or  on  a  common  return  day^  as  die  pasche  prox*  fiOur*  in  unum 
mensem* 

If  Easter  be  passed,  it  shall  be  die  pascha  in  unum  mensem  proa? 
JiUur\    Vide  Practical  Register  in  CSiancery,  340. 

It  may  be  returnable  in  the  mayor's  court.     1  Ver.  406. 

Or  in  the  chancery  in  Ireland;  but  then  no  attaclunent  issues  here 
for  a  contempt.     1  Ver.  406,  420. 

A  subpoena  may  be  sued  before  (r)  a  bill  filed.  Ord.  per  Clarendon. 
Vide  Rules  and  Orders  of  Chancery  94.  — Cont.  by  the  st.  4&  5  Ann.  16. 
except  to  stay  waste,  or  suits  at  law.  (5) 

The  charge  for  one  or  two  defendants  is  25.  6d.  at  the  subpoena 
office ;  for  three  or  more  defendants  Ss. 

By  the  st.  15  H.  6.  41  a  subpcena  shall  not  be  granted,  till  surety 
found  to  satisfy  the  party  grieved  his  damages  and  expenoes,  if  the 
matter  of  the  bill  be  not  made  good. 

Process  for  contempt  ought  to  be  sued  in  the  county,  where  the  party 
resides.  Per  Ord.  7  Car.  1.  1  Ch.  R.  S6*  Vide  Rules  and  Orders  of 
Chancery,  11. 

The  subpoena  ought  to  be  served  before  the  return. 

Or  before  noon,  or  the  rising  of  the  court  on  the  day  of  the  return. 
Vide  Practical  Register  in  Chancery,  843.  (/) 

A  subpoena  is  well  served,  when  the  plaintiff  or  another  shews  the 
writ  to  the  defendant,  and  leaves  it  with  him.  Vide  Practical  Register 
in  Chancery,  341. 

Or  leaves  the  label,  {u)  or  a  note  containing  the  day  of  appearance ; 

for 


holding  the  great  seal;  or  in  case  he  is  plaindfi}  or  the  seal  is  in  the  king's  handSy  to  the 
king  himself  in  his  court  of  chancery.  But  if  the  suit  is  instituted  on  behalf  of  the 
crown,  the  matter  of  complaint  is  offered  to  the  court  bj  way  of  information  given  by  the 
proper  officer,  and  not  by  petition.  Mitf.  6,7. — 8.  The  bill  must  have  counsel's 
signature,  or  it  will,  and  at  plaintiff's  cost,  be  taken  off  the  file.  Ord.  Ch.  99.  1  Dick.  68. 
— 3.  Or  dismissed  on  demurrer.  Prax.  Alex.  1  vol.  4.  Carey,  82. —  4.  Or  defendant 
will  be  ordered  not  to  answer.    Carey,  95. 

(9)  1.  Subpoenas  are  made  returnable  alwavs  in  term.  —  S.  Unless  defendant  lives  in 
London,  or  within  ten  miles  thereof,  when  the  plaintiff  may,  upon  motion  or  petition, 
with  fldSidavit  of  the  fact,  obtain  an  order  for  a  subpoena  returnable  immediately  in  the 
vacation.  Newl.  4.  —  3.  Which  affidavit  is  needless  agmnst  officers  of  the  court.  Mosel. 
42.  —  4.  In  term  time,  it  is  needless  to  have  the  subpoena  returnable  immediately;  for 
in  term  time  it  may  be  made  returnable  on  any  day,  at  the  option  of  the  pudntiff 
Newl.  4. 

(r)  Vide  infra. 

(f)  1.  And,  unless  in  the  excepted  cases,  no  contempt  is  incurred  by  disobeying  a 
subpoena  sued  out  before  bill  filed.  Newl.  4.  —  S.  Though  in  practice  it  is  a  common 
course,  taking  care  to  have  the  bill  on  the  file  by  the  return  day.  Ibid.  —  5.  If  the  lull 
it  not  then  on  the  file,  the  defendant,  on  findine  this  to  be  the  case,  may  obtain  hu 
costs ;  for  which  purpose  his  clerk  in  court  usuallv  makes  out  a  bill  of  costs,  whidi  is 
afterwards  taxed  by  the  master,  and  then  entered  with  the  register,  and  the  pavment 
may  be  enforced  by  subpoena  and  the  other  processes  of  the  court ;  nor  mil  the  pfaintiir 
be  permitted  to  file  his  bill  till  he  has  paid  his  costs.    Ibid. 

(i)  1 .  It  seems  that  it  may  be  served  at  any  time  before  twelve  at  night  on  the  return 
day.  s  Burr.  818.  1  T.  R.  103.  Turn.  &  Yen.  Fir.  68.  —  2.  And  on  a  Sunday*  NewL  8. 

(«)  1.  The4abel  is  a  small  piece  of  paper  affixed  to  the  subpoena  containing  the  names 
of  defendant  and  plaintiff,  and  day  or  appearance.  1  Aastf79.«—  2.  Where  were  b  only 

one 
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for  if  there  are  several  defendants^  (or)  such  label,  or  iiote  is  left  with 
the  first,  (y)  the  writ  with  die  last.  Vide  Practical  Re^ster  341,  2. 
Vide  Rules  and  Orders  in  Chancery,  96. 

Or  leaves  such  writ  (but  it  is  a  doubt  {z)  when  he  leaves  only  the 
label,  or  note)  with  any  of  the  family  at  the  house  of  the  defendant. 
Vide  Practical  Roister  in  Chancery,  S41, 2.  Vide  Rules  and  Orders 
of  Chancery,  96. 

Or  leaves  it  at  the  house  of  his  usual  residence,  (a)  or  puts  it  in  at 
the  window,  when  the  defendant  absconds*  Vide  Practical  Register 
in  Chancery,  342.    Vide  Rules  and  Orders  of  Chancery,  96.  {b) 

By  an  order  in  the  exchequer,  a  subpoena  to  answer,  rejoin^  or  hear 
judgment,  ought  to  be  served  personally,  or  left  at  the  dwelling  house 
or  residence  of  the  defendant,  with  one  of  the  family;  or  the  writ 
under  seal  shall  be  shewn  to  such  one  of  the  family,  and  a  ticket  left 
with  him,  containing  the  efiect  of  the  writ ;  and^  in  a  subpoena  to  answer, 
shall  be  written  in  we  exchequer  hand  in  parchment.  Vide  Rules  and 
Orders  in  the  Exchequer^  1.     Rule  1. 

If  there  are  two  defendants^  who  sue  the  pJiaintiflT  in  a  foreim 
court,  and  one  of  them  is  beyond  sea ;  service  upon  the  other  within  the 
realm,  is  irood  for  him.    Ordered  upon  Motion.     Ca.  Ch.  67.  {c) 

When 


one  defendant,  the  subpoena  itself  must  be  served.  Ibid.  3  Atk.  567.— 3.  Service  of 
subpcena  by  leaving  the  label  at  a  couDtinc-house  of  defendant,  is  not  sufficient,  unless 
it  be  given  to  a  partner  or  some  acknowledged  clerk  there.     1  Price,  92. 

(jr)  1.  If  there  be  three  defendants,  the  plainti£^  wishing  to  avoid  the  expence  of 
three  subpoenas,  must  have  two  labels  to  his  subpoena;  and  must  personally  serve  each 
of  the  two  defendants  with  whom  he  first  meets,  with  one  of  these  labels,  shewing  to 
him  at  the  same  time  the  body  of  the  subpoena  under  seal ;  and  the  body  of  the  sub- 
poena is  to  be  served  on ,  the  last  defendant,  in  the  same  manner  as  if  he  were  the  only 
defendant  Newl.  5.  —  2.  But  there  cannot  be  more  than  three  defendants  for  one 
subpoena ;  though  a  man  and  his  wife  are  to  that  purpose  accounted  as  one  onl^. 
Unless  the  separate  estate  of  the  wife  is  sought  to  be  charged;  in  which  case,  as  she  is 
considered  to  be  a  feme  sole  for  other  purposes,  so  she  must  be  separately  served  with 
a  subpoena.    9  Ves.  488. 

(v)  1.  That  is,  the  first  thai  is  met  with ;  and  the  body  of^the  subpoena  under  seal,  is, 
at  the  same  time^  shewn  to  him.  Newl.  5.  —  2.  The  writ  itself  is  left  with  the  last. 
Supra  text.    5  Atk.  567. 

{z\  1.  Any  objection  of  this  sort  is  waived  by  appearance.  Harr.  104. —  2.  Unless  it  be 
on  tne  eve  of  tne  long  vacation^  and  the  defendant  chose  rather  to  appear  than  be  liable 
to  an  attachment ;  in  which  case  he  is  still  at  liberty  to  insist  upon  not  having  been 
served  at  all,  or  that  he  was  irregularly  served.    3  Atk.  567. 

(a}  1.  Service  at  the  last  known  place  of  residence  will  not  be  sufficient,  if  he  has 
left  It  for  a  year  and  upwards.  2  Vern.  369.  —  2.  A  copy  of  subpoena  left  with  a 
servant  of  defendant's  brother,  (who  was  also  his  partner  and  a  co-defendant  in  the 
suit)  at  whose  house  such  servant  acknowledged  that  he  resided,  will  be  good  service, 
although  the  partv  be  out  of  the  kinsdom  at  the  time.  3  Price,  176.-^  3.  But,  in  ge» 
neral,  service  by  leaving  subpoena  at  defendant's  counting-house  will  not  be  sufficient, 
unless  it  be  ^iven  to  a  partner,  or  some  acknowledged  clerk  there.     1  Price  92. 

(b)  1.  Writ  placed  oanging  upon,  or  put  under  the  door,  or  in  at  window,  and 
afterwards  coming  to  defendant's  hands,  is  good  service^  where  he  refuses  to  open  the 
door.  Harr.  104.  —  2.  Service  by  sending  the  subpoena  to  the  defendant  under  cover 
to  the  person  to  whom  he  had  directed  his  letters  to  be  sent,  ordered  to  be  good  service. 
5  Ves.  147. 

ic)  1.  So  service  upon  one  defendant  who  was  agent  and  late  partner  of  another 
defendant  abroad,  was  ordered  to  be  good  service  on  the  latter,  in  a  bill  to  stay  pro- 
ceedines  at  kw.  Bunb.  107.  Dick.  2«.  39. 102.  Vide  1 S.  &  L.  238.  —  9.  So  in  the 
case  of  two  partnecs  defendants,  and  one  abroad.  1  Mad.  187.  -^  3.  But  the.sufasti- 
tudon  of  service  on  a  person  to  whom  defendant,  residing  out  of  the  jiurisdictiony 
had  gjven  a  power  of  attomqr  to  act  for  him  in  the  management  of  his  affiiirs.  wis 
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When  a  defendant  was  beyond  sea,  (d)  a  subpoena  ad  audiendumju" 
dicium  was  served  upon  the  clerk  in  court,  by  order  of  the  court  upon 
motion,  {e) 

If  a  man  sues  ^feme  covert,  a  subpoena  shall  go  against  the  husband 
and  wife.  (/) 

I  - I  ■■  ■    ■        .11.      .      I  III  ■  I    ■  I     ■  ■  ■  J  ■   ■  ■ 

refused.  1  S.  &  L.  S38.  Vide  infra  note  (e)^  iuhfine.  —  4.  Service  upon  the  parent 
of  an  infant  will  be  ordered  to  be  n>od.  2  Atk.  70.  1  Dick.  18.  77.  —  5.  Thus, 
dieir  father  in  law.  s  Yes.  141. —  6.  So  that  leaving  a  subpoena  with  the  turnkey  of 
a  prison  shall  be  service  on  a  prisoner  at  large.  Newl.  6.  Ibid.  85.  Vide  MoseL  S97. 
-^  7.  If  the  defendant  is  a  close  prisoner,  such  service  is  good  without  motion.  Ibid. 
— 8.  Though  in  both  cases,  personal  service,  if  feasible,  is  to  be  preferred.  S  Madd. 
Tr.  soa  —  9.  But  no  process  can  be  served  upon  a  prisoner  committed  at  the  suit  &t 
the  crown,  without  leave.  Turn.  &  Ven.  Pr.  70.  Pr.  R^.  403.  —  10.  But  an  agree- 
ment between  a  mortgagee  and  mortgagor,  authorizing  two  attomies,  not  parties,  to 
receive  a  subpoena  for  the  mortgagor,  in  a  bill  to  be  filed  for  a  sale  or  foreclosure^ 
will  not  be  sufficient  to  induce  the  court  to  onler  service  of  subpoena  upon  them,  to 
be  good.  Ibid.  90, 91.  Dick.  579.  —  11.  If  a  bill  be  filed  against  a  corporation,  the 
process  must  be  served  upon  some  one  of  the  members.  Hind.  87.  Newl.  7.  — 
18.  And  if  he  refuses  to  appear  to  and  answer  the  bill,  the  next  process  u  against  the 
corporation  itself,  namely  by  writ  o£  duirngas,  aHat  plurieg,  and  thefvupon  sequestra- 
tion.— 15.  Upon  the  first  diiiringai^  the  sheriff  generally  levies  forty  shillii^  issues  | 
upon  the  a&tu  dutrwgas,  four  pounds ;  and  upon  the  plurieg  dutringat,  he  levies  ihe 
whole  property.  Hind.  140. 
(<f)  1.  Service  of  the  subpoena  abroad  ts  good.    4  B.  C.  C.815.  —  2.  So  in  Scotland. 

8  Dick.  587.     18  Ves.  496. 

(e)  1.  It  seems,  however,  that  there  must  be  an  affidavit  of  merits.  4  Ves.  559. 
5  Mad.  550. ;  sed  vide  3  B.  C.  C.  84.  ^8.  Made  by  the  plaintiff  not  by  his  solicitor. 
5  Mad.  350.  —  5.  But  it  is  not  necessaiy  that  the  affidavit  upon  wluch  the  order 
is  applied  for  should  state  a  previous  application  to  the  attorney  to  accept  a  sub- 
poena, and  a  refiisal  by  him.  13  Ves.  595.  —  4.  A  subpoena  was  served  upon  the  attor- 
ney of  parties  executors.  Dick.  26.  —  5.  And  an  order  was  made,  that  service  of  the 
wnt  to  answer  an  amended  bill,  upon  the  clerk  in  court  or  solicitor,  should  be  good 
service  upon  the  special  circumstances,  that  thoush  he  had  not  been  served  with  a  sub- 
poena, he  had  appeared  on  two  motions;  that  bis  atfBwer  would  be  very  important; 
that'he  lived  ahnxul  out  of  the  jurisdiction ;  and  would  not  appear,  to  answer.  6  Ves. 
171.— 6.  But  where  a  defendant  having  appeared  and  answered  the  original  bill,  the 
plaintiff  afterwards  amended  it,  at  which  time  the  defendant  was  out  of  the  jurisdic- 
tion ;  the  court  refused  to  order  service  upon  the  clerk  in  court  in  the  original  suit, 
to  be  taken  as  good  service  on  the  defendant,  a  Cox,  589. —  7.  In  a  cross  cause, 
service  upon  tM  clerk  in  court  in  the  orijjinal  cause,  is  good.  4B.C.  C.478  sed 
vide  Dick.  776. — 8.  But  where  the  plaintiffs  m  the  original  cause  were  many,  several 
of  them  out  of  the  jurisdiction,  and  some  peers,  a  motion  that  service  on  the  clerk  in 
court  should  be  good>  was  refused.  3  B.  C.  C.  489.  Dick.  776*  —  9.  Tlie  plaintiffs 
however  were  prevented  from  proceeding  in  the  original  cause,  till  they  had  answered 
in  the  cross  cause.  Ibid.  — 10.  So  a  motion  was  refused  for  serving  subpoena,  to  re- 
vive, on  defendants  clerk  in  court  in  the  original  cause.  Dick.  545,  546.  —  1 1.  Where 
a  party  is  avoiding  service,  and  the  clerk  in  court  is  dead,  the  proper  course  is  to  move 
first  that  service  of  a  subpoena  to  iiame  a  clerk  in  court,  or  the  solicitor,  may  be  good 
service ;  and  if  none  is  named,  then  that  service  on  the  solicitor  may  be  good 
service.  18  Ves.  8.  —  11.  Service  of  a  subpoena  for  costs,  the  clerk  in  court  bang 
dead,  and  the  suit  abated,  and  no  other  proceeding  to  be  had  but  to  recover  the  costs 
on  the  solicitor^  for  the  surviving  defendant,  was  ordered  to  be  ^ood.  Dick.  166.  — 
18.  Where  parties  are  beyond  the  jurisdiction  of  the  court,  substitution  of  service  will 
be  refused.'  5  B.  C.  C.  386.  —  is.  So  it  was  refused,  where  one  defendant  resided  out  of 
the  jurisdiction,  and  the  other  admitted  by  his  answer  that  he  had  a  power  of  attorney 
from  him  to  receive  the  arrears  (then  due)  of  an  annuity,  whioh  it  was  the  object  of  the 
bill  to  set  aside.    2  Mer.  459.    Vide  supra  note  (c). 

(/)  1.  Vide  supra.  —  2.  But  it  seems  that  service  on  the  wife  alone  is  not  eood  ser- 
vice on  the  husband.  Vide  Gilb.  For.  Rom.  41.  — 3.  Deliverinff  the  body  of  the  sub- 
poena to  defendant's  wife  at  his  dwelling-house,  which  she  threw  down,  ancl  the  solicitor 
afterwards  thrust  under  the  door,  was  considered  to  be  sufficient  service  for  the  purpose 
of  shewing  cause  against  a  decree.    Dick.  596. 
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Except  where  the  husband  is  out  of  the  kingdom,  or  other  special 
cause. 

If  the  subpoena  be  shewn  to  the  husband,  with  notice  that  it'  is  also 
against  his  wife,  it  is  sufficient  for  both.  Vide  Practical  Register  in 
Qiancery,  343.  {g) 

But  shewing  the  writ,  without  leaving  it,  or  the  label  or  note,  is  not 
sufficient,  except  where  the  defendant  refuses  it.  Vide  Practical  Regis- 
ter in  Chancery,  343. 

A  subpcena  for  costs  must  be  served  upon  the  person ;  for  the  costs 
ought  to  be  demanded.  Vide  Ord.  per  Cla.  Rules  and  Orders  of 
Chancery,  95.     Vide  Practical  Register  in  Chancery,  344. 

But  upon  affidavit  that  the  person  cannot  be  found,  the  court,  upon 
motion  or  petition,  will  order  a  service  upon  the  clerk  in  court.  Vide 
Ord.  per  Cla.  Rules  and  Orders  of  Chancery,  95.  Vide  Practical 
Register  in  Chancery,  344. 

Yet,  though  the  service  be  not  sufficient  for  an  attachment,  it  may  be 
sufficient  for  costs,  if  the  defendant  takes  notice  of  it,  and  the  plaintiff 
does  not  file  his  bill.  Vide  Practical  Raster  in  Chancery,  343. 

A  counterfeit  subpcena  does  not  oblige.  Vide  Practical  Register  in 
Chancery,  17- 

And  whoever  serves  it,  if  he  knows  it,  misbehaves  himself,  and  an 
attachment  goes  against  him. 

So  he,  who  serves  a  subpoena  upon  a  different  person,  unless  it  be  by 
mistake* 

Or  misbehaves  himself  in  the  service.  Vide  Practical  Register  in 
Chancery,  99. 

Or  abuses,  or  is  guilty  of  a  contempt  on  him  who  serves  it  (A).  Vide 
Practical  Register  m  Chancery,  99. 

If  the  plaintiff  does  not  proceed  in  the  cause  for  a  year,  he  ought  to 
have  another  subpoena  adfaciendum  attomatum.  1  Ver.  172.  Vide 
Practical  Register  in  Chancery,  350.  (s) 

A  sub- 

(g)  1.  Carey,  93.  Toth.  10, 1 1.  —  S.  An  application  to  serve  two  persons,  named  by 
a  mortgagor  for  that  purpose  in  an  indorsement  upon  the  mortgage,  with  a  subpoena  to 
appear  to  a  bill  fileo  by  the  mortgagee  antinst  the  mortgagor,  to  foreclose,  the  mort- 
gagor having  been  out  of  the  kinedom  so  long  as  not  to  come  within  the  act  of  5  G.  9. 
fpassed  to  render  process  effectual  against  persons  who  abscond,  tnde  in/ra)  was  refused. 
Dick.  579. 

(k)  I.  Hence  a  defendant  was  ordered  to  stand  committed,  unless  cause  to  the  con- 
trary was  shewn,  for  ill-treating  the  person  serving  him  with  the  subpcena.  Dick.  477. 
.-*  S.  So  likewise  for  assaultii^  a  deputy  messenger  of  the  court  in  dischaive  of  his 
duty.  1  Mer.  302.  —  3.  And  in  the  former  case  it  was  ordered,  that  leaving  the  order 
nift'at  his  house,  should  be  good  service.  Dick.  477.  -—  4.  The  same  holds  where  de- 
fendant uses  scandalous  or  contemptuous  words  against  the  court  or  its  process.  — 
5.  And  by  lord  Clarendon's  order,  a  single  affidavit  of  defendant  having  used  contemp- 
tuous words  against  the  court  or  its  process,  shall  be  sufficient  to  ground  an  attach- 
ment, whereupon  he  shall  be  brought  in  to  be  examined,  and  if  the  misdemeanor  shall 
be  confessed  or  proved  against  him,  he  shall  stand  committed  until  he  satisfy  the  court 
touching  his  said  misdemeanor,  and  pay  the  prosecutor  his  costs ;  and  if  he  shall  not  be 
thereof  found  guilty,  save  by  the  oath  of  the  party  who  made  such  affidavit,  he  shaU  be 
discharged,  but  without  any  costs  in  respect  to  the  oath  made  against  him.  Ord.  Can. 
1 16.  —  6.  And  where  an  affidavit  by  two  witnesses  is  made  of  such  contempt,  or  where 
oath  is  made  (which  by  construction  must  be  by  two  witnesses  likewise,  3  Atk.  Sis.) 
of  the  party  having  been  assaulted,  defendant  is  to  be  committed  on  motion,  without 
further  examination.  —  7.  In  all  questions  of  contempt,  the  court  exercises  a  ctiscretion. 
1  V.  &  B.  S97.  — -  8.  And  alwi^s  looks  to  the  party's  motives.    17  Ves.  61. 

(t)  1.  On  amended  bill,  it  is  not  necessary  to  serve  a  new  subpcena.,   Dick.  106. 

I  Ves. 
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A  subpoDna  issues  for  various  causes ;  as,  ad  respondendum*  Vide 
the  Form.  West  Chan.  sect.  21.  Vide  Practical  Register  in  Chanceiy, 
S39. 

Ad  testificandum  at  the  assizes,  or  upon  a  commission,  &c.  West 
s.  34,  4>2,  49^  &c.     Vide  Practical  Register  in  Chancery,  847* 

For  costs.  West  s.  21.  Vide  Practical  Register  in  Chancety,  S44. 
Vide  Rules  and  Orders  of  Chancery,  95. 

For  the  delivering  or  producing  of  evidences,  or  other  writings.  West, 
s.  44, 5.     Vide  Practicid  Register  in  Chancery,  S46. 

Ad  rejungenduMj  or  ad  audiendumjudicium.  Vide  Practical  Register 
in  Chancery^  846.  849.  Vide  Rules  and  Orders  of  Chancery,  94^  5. 
Vide  West  s.  30, 87. 

The  penalty  of  100/.  in  the  subpcena  mentioned,  is  only  in  terroremy 
and  shall  not  be  levied,  though  the  defendant  does  not  appear. 
10  H.  7.  4,  5.  (*) 

. (D  g.)  Let- 

1  Ves.  j.  S50.  4  Ves.  66.  —  S.  And  therefore  where  a  bill  is  amended,  and  the  plaintifi* 
amends  the  defendant's  copy  of  the  bHl,  there  is  no  occasion  to  serve  the  defendant 
with  a  subpoena  to  answer  the  amendment,  to  put  the  matter  in  issue^  Dick,  l  OS.— 3.  And 
when  defendant  is  in  contempt  for  want,  or  his  answer,  and  puts  in  an  answer  which 
is  reported  insufficient,  it  is  not  necessary  to  senre  him  with  a  subpoena  to  make  a  better: 
the  plaintiff  may  immediately  go  on  with  the  process  where  he  left  off.  Dick.  379. 
—  4.  Provided  he  has  not  accepted  costs.  1  V.  &  B.  584. 531 . 

(k)  1.  For  making  process  effectual  against  persons  who  absoond,'and  cannot  be  served 
therewith,  or  who  renise  to  appear,  the  5  G.  8.  c,  S5.  s.  1 .  provides,  that  if  in  any  suit  in 
equity  any  defendant  against  whom  process  shall  issue,  shall  not  cause  his  appearance 
to  be  entered  according  to  the  rules  of  the  court,  in  case  such  process  had  been  served, 
and  affidavit  shall  be  made  that  such  defendant  is  beyond  the  seas,  or  that  upon  en- 
ouirin^  at  his  usual  place  of  abode,  he  could  not  be  found  so  as  to  be  served,  and  that 
tnere  is  just  ground  to  believe  that  such  defendant  is  gone  out  of  the  realm,  or  absconds 
to  avoid  being  served,  the  court  may  make  an  order  appointing  such  defendant  to  appear 
at  a  day  therein  to  be  named,  and  a  copy  of  such  order  shall,  within  fourteen  days,  be 
inserted  in  the  London  Gazette,  and  published  on  some  Lord's  Day  after  divine  service 
in  the  parish  church  where  such  defendant  made  his  usual  abode  within  thirty  days 
before  his  absenting ;  and  a  copy  shall,  within  the  time  aforesaid,  be  posted  up,  via. 
a  copy  of  such  order  made  in  cnancery,  exchequer,  or  duchy  chamber,  shall  be  posted 
up  at  the  royal  exchange,  and  a  copy  of  every  such  order  made  in  any  of  the  courts  of 
equity  in  the  counties  palatine,  or  of  the  great  sessions  in  Wales,  shall  be  posted  up  in 
•ome  market  town,  within  the  jurisdiction  of  the  court;  and  if  the  defendant  do  not 
appear  within  such  time  as  the  court  shall  appoint,  then  on  proof  made  of  such  publi- 
cation of  such  order  as  aforesaid,  the  court  may  order  the  plaintiiTs  bill  to  be.  taken 
pro  amfeuo^  and  make  such  decree  thereon  as  shall  be  just :  and  the  court  may  order 
such  piuntiff  to  be  paid  his  demands  out  of  the  estate*  &c.  sequestered,  according  to 
the  decree,  such  plaintiff  giving  such  security  to  abide  such  order  touching  the  resti- 
tution of  such  estate  as  the  court  shall  make  upon  the  defendant's  appearance,  and 
paying  such  costs  as  the  court  shall  order;  but  in  case  such  plaintiff  shall  refuse  to  give 
security,  then  die  court  shall  order  the  estate,  &c.  seouestered,  or  whereof  posseMon 
shall  be  decreed  to  be  delivered,  to  remain  under  the  discretion  of  the  court  until  the 
appearance  of  the  defendant  to  defend  such  suit  —  2.  And  by  s.  2.  if  any  defendant  by 
vutue  of  any  haibeiu  corput,  or  other  process  of  any  court  of  equity,  shall  be  brought 
into  court,  or  refuse,  &c.  to  enter  his  appearance,  or  to  appoint  a  cusrk  in  court,  such 
court  may  appoint  a  clerk  in  court  to  enter  an  appearance  for  such  defendant.  — J.  By 
8.  3.  if  the  person  against  whom  a  decree  shall  be  made,  upon  refusal,  &c.  to  enter 
his  appearance,  shall  be  in  custody  or  forthcoming,  so  that  he  may  be  served  with  a 
copy  of  such  decree,  then  he  shall  be  served  with  a  copy  thereof,  before  process  shall 
be  taken  out  to  compel  the  performance  thereof.  —  4.  And  by  s.  4.  if  any  decree  shall 
be  made  in  pursuance  of  this  act,  against  any  person  out  of  the  realm,  or  abscondinff, 
and  such  person  shall  within  seven  years  return  or  become  publicly  visible,  he  shul 
likewise  be  served  with  a  copy  of  such  decree,  within  a  reasonable  time  after  his  return 
shall  be  known  to  the  plaintiff;  and  in  case  any  defendant  uainst  whom  such  decree 
shall  be  made,  shall  Mritnin  seven  years  happen  to  die  before  his  return,  or  shall  die  in 
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custody  before  his  being  served  with  a  copy  of  such  decree,  then  his  heir»  if  such  defen- 
dant shall  have  any  reiu  estate  sequestered,  or  whereof  possession  shall  have  been  deli- 
vered to  the  plaintiff^  or  the  husband,  guardian,  or  committee  of  such  heir,  or  if  the 
personal  estate  of  such  defendant  be  sequestered,  or  possession  thereof  delivered,  then 
nis  executor  or  administrator  may  be  served  with  a  copy  of  such  decree,  within  a  reason* 
aMe  time  after  it  shall  be  known  to  the  plaintifTthat  the  defendant  is  dead,  and  who  is 
his  heir,  executor,  or  administrator,  or  where  they  may  be  served.  —  5.  And  by  s.  5.  if 
any  person  so  served  shall  not  within  six  months  after  such  service  appear  and  petition 
to  have  the  cause  re-heard,  such  decree  shall  stand  absolutely  confirmed  against  such 
person,  his  heirs,  &c.,  and  all  persons  claiming  under  him  by  any  act  subsequent  to  the 
commencement  of  such  suit  — 6.  By  s.  6.  if  any  person  served  with  a  copy  ofsuch  decree 
shall,  within  six  months  after  such  service,  or  if  any  person  not  being  so  served  shall 
within  seven  years  after  themaking  of  such  decree,  appear  in  court  and  petition  to  be 
heard  with  respect  to  the  matter  of  such  decree,  and  pay  down  or  give  security  for  such 
costs  as  the  court  shall  think  reasonable,  the  person  so  petitioning  or  any  person  claim* 
ing  under  him  by  any  act  done  before  the  commencement  of  the  suit,  may  be  admitted 
lo  answer  the  bill,  and  issue  may  be  joined,  and  witnesses  examined,  and  such  other 
proceedings  had  thereon,  as  might  have  been  in  case  the  party  had  originally  appeared, 
•—  7.  But  by  s.  7.  if  any  person  against  whom  such  decree  shall  be  made,  his  heirs, 
executors,  or  administrators,  shall  not  within  seven  years  after  the  making  such  decree, 
appear  and  petition  to  have  the  cause  re» heard,  and  pay  or  give  security  for  such  costs 
as  the  court  shall  think  reasonable,  such  decree  shall  stand  confirmed  agamst  the  persons 
against  whom  such  decree  shall  be  made, their  heirs,  &c.;  and  all  j>ersons  claiming  under 
them  by  any  act  done  subsequent  to  the  commencement  of  such  suit. — 8.  By  s.  8.  this  act 
ahall  not  make  good  any  proceeding  agmnst  any  person  beyond  the  seas,  unless  it  shdl 
appear  to  the  court  by  affidavit,  before  the  making  such  decree,  that  such  person  had  ' 
been  in  England  within  two  years  next  before   the  subpoena  issued  —  9.  And  by 
a.  9.  this  act   shall  not  make  good   any  proceeding  asainst  any   person   in  any 
court  of  equity  having  a  limited  jurisdiction,  unless  it  shul  appear  to  such  court  by 
affidavit,  before  the  making  such  decree,  that  such  person  had  resided  within  the 
jurisdiction  of  such  court  within  one  year  next  before  tne  subpoena  issued.  —  10.  Pre- 
vious to  which  statute,  if  on  original  bills,  or  bills  of  revivor,  the  defendant  did  not  ap- 
pear, but  stood  out  all  process  of  contempt,  «the  bill  could  not  be  taken  pro  amfetio ; 
but  if  he  appeared,  and  then  stood  out  for  want  of  an  answer,  it  might.    8  Freem. 
137.    Ch.  Kep.  €5,  —  11.  To  obtain  an  order  for  taking  the  bill  pro  con/e«fo under  the 
statute,  there  must  be  an  affidavit  of  defendant's  absconding  to  avoid  process.    2  Cox, 
84.  — 18.  And  it  is  not  sufficient  that  the  party  making  the  Affidavit  swears,  that  he  was 
informed  and  believes  that  the  defendant  nas  withdrawn  himself  in  order  to  avoid  being 
served  with  the  process  of  the  court;  but  it  must  likewise  be  sworn  by  whom  the  party 
d^KMing  received  such  information.  Bam.  401. 403.  Dick.  401. — 13.  The  affidavit  also 
must  state,  that  the  defendant  has  been  in  Eneland  within  two  years  before  the  subpoena. 
5  Ves.  1. 1 13.  — 14.  If,  when  an  order  is  made  to  take  a  bill  pro  confesto,  the  defendant 
moves  to  discharge  it  on  payment  of  costs,  and  offers  to  put  in  an  answer,  the  court,  it 
seems,  will  see  what  answer  is  proposed  to  be  put  in.    11  Ves.  77.  — 15.  But  if  the 
delay  has  been  extravagantly  long,  they  will  not  interfere.    2  B.  C.  C.  279.  — 16.  Where 
an  order  has  been  maoe  for  taking  the  bill  pro  confetto,  merely  putting  in  an  answer  is 
not  sufficient  to  set  it  aside.    8  B.  C.  C.  279. — 17.  And  where  a  party  is  in  custody  for 
not  putting  in  his  answer,  and  a  motion  is  made  to  take  the  bill  pro  confeuo,  it  is  not 
sufficient  to  produce  a  certificate,  that  the  answer  is  upon  the  file,  unless  there  has  been 
a  payment  or  tender  of  costs;  but  if  the  plaintiff*  has  taken  an  office  copy  of  the  an- 
swer, it  cannot  be  treated  as  a  nullity.    1 1  Ves.  202. —  1 8.  If  there  be  no  more  defend- 
ants than  one,  and  all  the  process  for  contempt  has  issued,  the  bill  may,  on  mo- 
tion, be  taken  pro  cottfeuo ;  but  if  there  are  more  defendants,  the  cause  must  be  set 
down.    3  Ves.  572. «- 19.  And  the  bill  may  be  taken  pro  confeuo  against  one  defend- 
ant, and  there  may  be  a  complete  decree  against  the  others.    Dick.  59.  —  20.  After 
two  insufficient  answers  to  an  information,  an  order  may  be  obtained  to  set  down  the 
cause,  in  order  that  the  information  should  be  taken  pro  confeuo,    3  Ves.  209.  — 
81.  Where  the  defendant  is  in  a  distant  prison,  and  does  not  appear,  the  court  will  not 
order  the  bill  to  be  taken  pro  confeuo  for  want  of  an  appearance,  without  a  habeat 
corpui,  though  it  be  suggested  that  the  demand  is  so  small,  that  it  will  not  bear  the  ex- 
pence  of  bringing  him  up.    3  Atk.  690.  —  22.  And  where  defendant,  having  been 
removed  bv  kabeoi  corpus  from  the  king's  bench  to  the  ffeet  prison,  for  contempt  in  not 
putting  in  ids  answer,  and  having  procured  himself  to  be  afterwards  recommitted  to  the 
king's  bench,  in  order  to  prevent  an  aHatplurieiy  it  was  ordered  that  the  bill  should  be 
taken  pro  confeuo  acainst  him,  in  de&ult  of  his  puttine  in  his  answer  by  the  time  at  which 
an  aluuplurtei  might  have  issued.  2  Mer.  51 1.  Dick.  S35. — 23.  Where  the  defendant 

has 
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has  appeared  to  and  answered  the  original  bill,  if  he  cannot  be  found  to  be  senred  with  * 
subpoena  to  answer  the  bill  of  revivor,  plaintiff  must  proceed  under  the  act  of  5  G.  2.  to 
have  the  bill  taken  pro  confeMto;  to  wnich  the  statute  is  applicable.  S  B.  C.  C.  1S7. 
Dick.  135. —  24.  As  it  likewise  is  to  supplemental  bills,  &c.  Dick.  293.  —  25.  It  ex- 
tends likewise  as  well  to  cases  where  the  party  has  been  senred  with  the  former,  bat 
hath  avoided  the  subsequent  process,  as  to  cases  where  it  has  been  impossible  to  senre 
the  party  with  any  process  at  all.  1  Cox,  104.  1  B.  C.  C.  388. —  26.  Thoush  an 
amended  bill  cannot  be  taken  pro  confetso  as  to  the  matter  of  the  amendment  Dick. 
473.  —  27.  But  it  may  be  taken  pro  confeuo  general! v.  4  Ves.  619.  —  28.  And  where 
the  bill  is  amended  after  answer;  if  the  amended  bill  is  not  answered,  the  plaintiff  is 
entitled  to  a  decree  that  the  bill  be  taken  pro  confeuo  eenerallv.  4  Ves.  619.  —  29. 
And  if  the  suit  abates  and  the  defendant  (though  a  defendant  in  the  orisinal  cause),  ab* 
Bconds  to  avoid  being  served,  the  st.  5  G.  2.  must  be  pursued,  as  if  he  had  been  a  new 
defendant.  Dick.  63.  — 30.  And  where  defendant  was  served  with  a  subpoena  to  appear, 
but  not  appearing,  an  attachment  issued  against  him  for  his  contempt;  on  his  absconding 
to  avoid  being  attached,  the  court  order^  him  to  appear  by  a  certain  day,  under  the 
statute.  Dick.  662.  —  31.  A  bill  may  be  taken  pro  eon/euo,  though  an  answer  is  put  in» 
if  it  is  reported  insufficient,  it  being  then  as  no  answer.  4  Vin.  Abr.  446.  2  Atk.  24. 
3  Ves.  209.  Vide  2  P.  Wms.  556.  Contra.  Vide  Dick.  916.— 32.  Or  although  there  is  a 
demurrer  to  the  bill  which  is  over-ruled.  Harr.  154. — 33.  Or  although  there  is  a 
sufficient  answer  to  the  bill,  if  the  bill  is  afterwards  amended,  but  no  answer  put  in  to 
the  amendments ;  in  which  case  the  bill  will  be  taken  pro  confeuo  generally,  and  not 
as  to  the  amendments  only,  the  record  being  entire.  4  Ves.  619.  —  34.  And  to  pre- 
Tent  this  decree,  not  only  must  the  answer  be  put  upon  the  file ;  a  receipt  must  be 

g'ven  for  the  costs ;  if  it  is  not,  a  motion  should  first  be  made,  that  the  answer  should 
:  taken  off  the  file  for  irregularity.  1 1  Ves.  202.  2  B.  C.  C.  279.  —  3S.  But  this  mo- 
tion will  not  be  granted  if  the  plamtiff  has  taken  an  office  copy  of  the  answer.  Ibid.  — 
36,  The  process  to  obtain  a  decree  pro  confeuo  is  not  applicable  to  a  prisonerin  New- 
^te  under  a  criminal  sentence;  who,  if  brought  up  by  habeas  corpus,  must  be  remanded 
immediately,  and  cannot,  as  in  civil  cases,  be  turned  over  to  the  Fleet  cum  coiwd,  sul^ 
ject  to  the  farther  process  by  alias,  habeas  corpus,  &c.  1  V.  &B.  306. —  37.  The  decree 
for  taking  the  bill  pro  confeuo  is  pronounced  by  the  court,  the  plaintiff  not  being  entitled 
to  take  such  a  decree  as  ne  can  abide  by,  as  in  the  case  of  default  by  the  defendant  at  the 
hearing.  8  Ves.  1 92. — 38,  This  decree,  when  made  in  the  ordinary  course  after  appear- 
ance, is  just  the  same  as  any  other  decree  of  the  court,  and  cannot  be  impeached  colla- 
terally, but  only  upon  a  bill  of  review,  or  a  bill  to  set  it  aside  for  fraud.  13  Ves.  563.-— 
39.  Defendant  being  outlawed,  a  motion  that  he  might  appear  within  a  limited  time,  upon 
the  equity  of  the  statute,  was  granted,  though  he  had  not  been  in  thekincdom  for  two 
years  before  the  subpoena.  2  Ves.  j.  188.  —  40.  Bilt  the  statute  it  seems  does  not  apply 
to  defendants  labouring  under  incompetency,  as  idiotcy  or  the  like.  2  S.  &  L.  29t. 
—  41.  Upon  a  motion  to  discbarge  an  order  to  take  the  bill  pro  confeuo  on  payment 
of  costs,  and  an  offer  to  put  in  an  answer,  the  court  required  to  see  what  answrer  was 
proposed  to  be  put  in.  1 1  Ves.  77.  —  42.  And  quaere  wnether  the  form  of  the  appli- 
cation should  not  be  for  leave  to  answer.  Ibid.  —  43.  An  order  having  been  obtmned 
by  plaintifl^  that  the  clerk  in  court  might  attend  at  the  hearing  of  the  cause  with  the 
record  of  the  bill  to  have  it  taken  pro  confeuo  against  one  of  the  defendants  ',the  others 
having  put  in  their  answers,  which  had  been  replied  toj,  this  defendant  afterwards  put 
in  his  answer,  and  thereupon  moved  to  discharge  the  order.  The  court  refused  to 
discharge  it  on  motion,  but  reserved  the  consideration  of  the  matter  to  the  bearing. 
1  Cox.  413.  •—  44.  Bill  having  been  taken  pro  confeuo  under  the  act,  the  defendant  was 
allowed  to  put  in  his  answer,  and  bring  on  the  cause  to  be  heard  on  terms.  Dick.  70. 
-—  45.  By  45  G.  3.  c.  124.  s.  4.  i(i  case  any  defendant  having  privilege  of  parliament, 
shall  stand  out  a  return  of  process  of  sequestration  issued  against  him  for  not 
putting  in  an  appearance  to  any  bill  in  equity  for  enforcing  discovery  and  relief, 
or  discovery  alone,  then  such  court  may,  upon  producing  the  return  of  such  seques- 
tration, on  the  application  of  the  plaintiflf  appoint  a  clerk  in  court  to  enter  an 
appearance  for  such  defendant ;  ana  such  proceedings  may  be  thereupon  had  as  if 
the  party  had  actually  appeared,  —  46.  And  by  s.  5.  when  any  defendant  having  pri- 
vilege of  parliament  shall  have  appeared  to  any  bill  filed  against  him  seeking  a  disco- 
very upon  oath,  or  when  an  appearance  shall  have  been  entered  for  him,  according  to 
the  provisions  aforesaid,  and  such  person  shall  not  put  in  his  answer  within  the  time 
allowed  by  the  rules  of  such  court,  then  it  shall  be  lawful  for  the  court,  upon  the  appli- 
cation of  the  plaintifl;  to  order  that  such  bill  shall  be  taken  pro  confesso,  unless  the 
defendant  shall,  within  eight  days  after  being  served  with  such  order,  shew  good  cause 
to  the  contrary.  —  47.  And  by  s.  6.  when  any  such  order  shidl  have  been  pronounced 
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(D  2.)  Letter  to- a  peer. 

'  If  the  defefidant  be  a  peer  (/),  a  subpoena  does  not  go»  but  a  letter  (m) 
firom  the  chancellor,  requiring  him  to  take  a  copy  bf  the  bill^  and  to  an- 
swer at  (n)sucli  a  day.  West.  s.  21.  2  Vent.  342.  Vide  Practical 
Register  in  Chancery,  341. 

&it  if  he  do  not  answer  upon  the  letter,  then  a  subpoena  shall  issue. 
2  Vent.  342.    Vide  Practical  Raster  in  Chancery,  341. 

If  he  do  not  appear  upon  .the  subpoena,  then  an  order  shall  be 
awarded  to  shew  cause  why  a  sequestration  should  not  go.  2  Vent. 
342. 

And  if  no  cause  be  shewn,  a  sequestration  goes.     2  Vent  342. 

SOf  by  the  st.  12  &  IS  W.  3.  3.  process*  against  apeer^  or  member, 
&C.  during  time  of  privilege,  shall  be  by  letter,  or  subpoena^  as  usual, 
and  on  leaving  a  copy  of  the  bill  at  the  defendant's  house,  or  last  place 
of  abode^  if  he  do  not  q^pear^  or  answer,  or  perform  not  the  order, 
decree,  &c.  a  sequestration  of  real  and  personal  estate  shall  go,  as  in 
case  of  a  peer  before. 

Butno^processfor  a  contempt  shall  issue  against  a  pe^.  2  Vent.  342. 

And  tlierefore  an  attachment  does  not  go.     Seld«  6  vol.  1543. 

(D  S.)  Attach^ient- 

If  the  defendant  (o)  does  not  appear  {p)  at  the  return  of  the  sub- 

^  1 

for  taking  such  biHpro  eonfeuo^  such  bill  shall  be  read  in  any  court  of  law  or  eauity,  ai 
evidence  of  the  matters  therein  contained,  as  if  such  facts  had  been  admitted  by  the 
answer  of  the  defendant,  and  shall  be  received  in  evidence  of  the  same  facts,  and  on 
behalf  of  such  personr,  as  the  answer  of  the  defendant  to  said  bill  mifht  have  been.— 
48.  The  act,  it  has  been  held,  is  confined  to  cases  where  l^e  bill  is  med  for  discovery 
only.  1 7  Ves.  368.  —  49.  Though  the  contrary  has  since  bera  determined,  and  that  it 
extends  to  bills  praying  relief.  1  Mad.  686.  —  50.  And  where  a  member  of  parliament 
refuses  to  enter  an  appearance,  the  court  will  appoint  a  clerk  in  court  to  enter  an  ap- 
pearance for  him  under  this  statute.    1 6  Ves.  436. 

(/)  1.  Peoress,  8  Ves.  601.  -^  2.  And  the  privilege  beins  pri\ilege  of  peerage,  not  of 
pariiament,  attaches  upon  Scotch  and  Irish  peers,  though  th^  be  not  lords  of  parliament, 
or  raembm  of  the  house  of  commons.  Id.  1  V.  &  B.  419.  8  Ves.  601.  —  5.  In^ 
juonctions  therefore  or  other  processes,  not  so  accompanied,  will  be  ineffectual.  1  V.  & 
Bw  419. —  4.  So  formerly  it  was  the  privilege  of  a  defendant,  member  of  the  house  of 
^nuBons,  to  be  served  with  an  office  copy  of  the  hill  together  with  the  subpoena. 
—  5.  But  now  this  privilege  is  taken  away  by  47  G.  J.  c.  40.  —  6.  And  is  frequently 
waved  by  peers. 

(m)  1.  It  gives  the  party  suins  it  out  priority  of  suit.  Bunb.  124.  —  8.  It  must  be 
delivered  to  the  defendant,  or  left  at  his  house,  wittf  an  office  copy  of  the  bill  signed  bj 
the  six  clerk.  —  5.  It  is  obtained  by  a  i>etition  to  the  chancellor.  — 4.  And  the  right  is 
voy  ancient.  1 V.  &  Q.  4fli.  —  5.  An  injunction  or  other  process  not  so  accompanied 
will  be  ineffectual.     1  V.  &  B.  419. 

(0)  1.  Upon  affidavit  of  the  defendant's  residence  within  ten  miles  of  London,  the 
lord  chancellor  viill  deure  his  immediate  attendance.  —  8.  And  where  the  question 
was  raised,  whether  a  peer  who  lived  in  the  country,  and  was  there  at  the  time  of  being 
jerved  with  a  letter  missive,  and  a  subpoena  to  appear  to  the  plaintiff's  bill,  hothouses 
of  parliament  bdng  at  that  time  convened  aad  assembled,  should  be  considered  to  be 
in  town,  the  chancellor  was  of  opinion  that  he  should.    Dick.  744. 

(0)  1.  Application  for  an  order  to  direct  the  attorney  general,  as  such,  to  appear  to 
|he  bill*  refused.  Dick.  789.  8  Ves.  789.  ^-  8.  Nor  can  process  of  contempt  be  issued 
against  him.    Davison  v.  Attorney  General,  8  Mad.  Tr.  805. 

(p)  1.  Vide  supra,  (D 1.)  in  notes.  —  8.  A  defendant  to  a  bill,  thoo^  not  served  with 
process,  may  appear  gratis,  and  refor  it  for  impertinence  8  B.  C.  C.  879.  —  3.^  If  an 
Answer  is  put  in  the  same  day  on  which  an  attachment,  for  want  of  an  answer,  issuer 
the  attachment  has  precedence.    1  Mfid.  551. 
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pGdna  {q)f  and  the  bill  be  filed  (r),  the  plamdff  upon  an  affidatit  (f) 
positive  and  certain  of  the  time  and  place  (/)  of  senrioe,  and  ci  the 
time  of  the  return,  shall  have  an  attachment.  Vide  Practical  Roister 
in  Chancery*  20.  («) 

If  the  affidavit  be  filed  before  the  return  (x)  of  the  attachment,  it  is 
sufficient.     1  Ver.  1 72.  (y) 

Bot  an  attachment  shall  not  be  (miyed  till  the  day  after  costs  day* 
Vide  Practical  Register  in  ChanoeiT»  8. 

And  the  affidavit  ought  to  shew,  that  the  service,  bong  within  London, 
or  twenty  miles  distance*  was  above  four  days  past  exclusive.  Vide  Prac- 
tical Register  in  Chancery,  20. 
*  If  beyond  twenty  miles  distance,  that  it  was  above  eight  days.     Vide 
Practicid  Register  in  CSiancery,  20. 

And  1;bat  he  served  the  subpoena,  or  saw  the  service  of  it.  Vide 
Practical  Register  in  Chancery,  542. 

Or  that  the  defendant  confessed  himself  to  have  been  served.  Vide 
Practical  Roister  in  Chancery,  542.  («) 

(q)  Order  for  defendant  to  appear  to  bill,  under  special  circunutances,  enlarged  fb^ 
three  mondu.    Dick.  74. 

(r)  1.  By  4  Ann.  c  16.  t.  92.  no  subpcena  or  procetg  for  appearance  shall  issue  out 
of  any  court  of  equity,  till  the  bill  is  filed  (except  in  cases  of  bills  for  injunction  to  stay 
waste,  or  to  stay  suits  at  law),  and  a  certificate  tnereof  brought  to  him  who  usually  makes 
out  subpcenas  or  other  process  tn  the  several  courts  of  eouity,  under  the  hand  of  the 
officer  who  usually  files  trills ;  for  which  certificate  he  shall  receive  no  fee.  Vide  supra 
(D  1.)  in  notis.  -^  S.  An  attachment  for  non-appearance  cannot,  it  seems,  be  taken  out 
before  the  bill  b  entered  in  the  bill-book,  thougn  filed  in  the  six  clerks  office.  1  Vet.  55. 

(g)  1.  And  not  otherwise,  s  Ves.  857. —  8.  Nor  is  a  recital  in  an  order  for  time  ob- 
tuned  by  defendant,  sufficient.  3  Atk.  619. — 3.  Since,  though  formerly  affidavits 
might  be  filed  before  the  return  of  an  attachment ;  Dick.  76.  — 4.  Yet,  in  future,  this 
practice  of  issuing  an  attadiment,  without  an  affidavit  previously  filed,  in  oppontion  to 
orders  of  the  cowt,  will  be  corrected,  s  Ves.  957.  —  5.  Affidavit  before  a  master  extra- 
ocdiary  in  frehuid,  has  been  read  in  the  court  of  chancery.  Dick.  9a  Vide  Id.  15a  — 
6.  Affidavit  in  one  cause,  that  defendant  could  not  be  found,  is  not  suffident  for  an  order 
to  serve  the  dcik  in  court  in  another  cause,  tiiou^  between  the  same  parties.  Did:.  1 50. 

(/)  1.  In  one  case  where  serviceofa  subpoena  to  appear  was  on  defendantin  Scotland; 
bdng  out  of  the  jurisdiction  of  the  court,  the  propriety  of  issuing  an  attachment  was 
doubted,  though  thought  by  the  master  of  the  rolls  and  most  of  the  practitioners  to  he 
regular.  Dick.  587.  — s.  But  the  rule  now  is,  that  such  service  is  suffident  to  found  an 
attachment  18  Ves.  496.  —  3.  And  by  the  same  reason  service  in  foreign  parts. 
4  B.  C.  C.  313. 

(»)  1.  Which  writ,  with  the  cause  of  its  issuing,  must  be  entered  in  the  roaster's  book. 
Ord.  Chan.  46.  —  8.  In  the  case  of  a'peer,  if  after  service  of  the  letter  missive,  and  ator- 
wards  of  a  subpoena,  no  appearance  is  entered,  a  sequestration  will  be  ordered  without 
any  of  the  mesne  process  of  attac|iments,  &c.  which  are  directed  only  against  the  per- 
sons, and  therefore  cannot  aflbct  a  lord  of  parliament.  3  BIk.  Com.  445.  ^—  5.  No  process 
in  respect  of  a  contempt  can  be  obtained  by  a  plaintiff  bdn^  informd  pauperis,  until  it 
is  signed  by  the  six  clerk  who  acts  for  the  pauper,  and  who  is  himself  answerable  if  any 
needless  or  vexatious  use  is  made  of  the  process.  Ord.  Ch.  1S5.  -^  4.  The  writ  of  at- 
tachment must  be  made  returnable  i«  term,  and  there  must  be  fifteen  days  between  the 
teste  and  return  of  the  difierent  writs  anterior  to  a  sequestration,  or  to  taking  a  billprv 
eoi\feuOi  unless  the  defendant  Mves  within  ten  miles  of  jLondon ;  in  whidi  case  an  oraer 
may  be  obtained,  on  motion  or  petition,  to  make  the  several  processes  of  contempt  re^ 
tumahle  immediately.     Newl.Harr.  117. 

\x)  Where  an  attachment  is  returnable  within  eight  days  after  the  PurificatioOy  e%ht 
entire  days  are  meant.    1  Mer.  243. 

(y)  Vide  supra  in  notis.  8  Ves.  357.  contra. 

(e)  The^  practice  of  personal  service,  as  a  foundation  for  process  of  contempt,  dEs« 
pensed  with  under  circumstances;  a  party  declaring  that  ne  would  not  execute  an 
order,  aad  absconding  to  avoid  it.    18  Ves.  803. 

15  B/ 


Process.  40S 

By  an  order  in  the  excheqa^,  an  attadiraent  goes^  if  the  defendant 
does  not  appear  the  next  day  after  service,  where  the  process  is  return-^ 
able  immediaiij  upon  die  second  day  after,  if  returnable  at  a  day  certain^ 
and  upon  the  fourth  day  after,  if  upon  a  common  return.  \^de  Rulea 
and  Orders  in^  the  Exchequer,  2.   Rule  4. 

If  the  husband  appears,  and  not  his  wife^  an  attachment  goes  against 
both.     Vide  Practiad  R^pster  in  Chancery,  18. 343.  (a) 

The  attachment  requires  the  defendant  to  answer  for  the  contempt,  aa 
well  as  to  the  matters  objected.  V.  West.  s.  22.  Vide  Phtctical  Rt^ter 
in  Chancery,  20* 

And  it  lies  (6)  for  any  contempt  (c)  as,  f(x  {d)  not  amwering,  or 
fbr  answerinff  insufficiaidy.  (e) 

For  refusfu  {/)  to  obey  an  order  (g)  or  decree,  (k) 

Por  abusive  usage,  orwordsof  theprocess,  or  officers  (i)  of  thecourt.  (k) 

(a)  1  •  Dick.  76.  Vide  6  Ves.  433.  —  8.  If  a  bill  l^  brought  against  baroa  and  fem^ 
and  she  alone  be  taken  by  process  of  contempt^  she  maj  enter  an  appearance  for  herselt 
•ione.    lWil8.S67. 

(I»)  1.  Defendant  in  custody  under  sentence  for  fdony  cannot  be  brought  up  by 
ktieoi  corpuMf  upon  an  attachinent  for  want  of  an  answer.  9  Ves.  471. 575.  —  s.  And 
a  defendant  in  Newgate  imder  a  criminal  sentence,  having  been  brought  up  by  habeas 
earptu  for  not  putting  in  his  answer,  and  remanded  to  Newgate,  it  was  made  a  ouaera 
as  to  the  further  proceeding.  1 5  Ves.  1 79.  — *  8.  Though  in  a  later  case  it  was  ordered, 
that  he  should  be  turned  oyer  to  the  Fleet,  and  then  carried  back  to  Newgate  with  hla 
anae.    1  V.  &  B.  78. 

(cj  1.  There  are  three  sorts  of  contempts  ;^  scandalizing  the  court  itself;  abusii^  pack 
ties  concerned  in  causes  here;  and  prejudicing  nuuikind  before  the  cause  is  heard. 
S  Atk.  469.  —  S.  Hence  if  the  printer  of  a  newspaper  inserts  a  paragraph,  tending  to 
prepossess  the  minds  of  people  as  to  proceeding  in  chancery,  tne  court  will  commit 
oini  fi»r  a  contempt. .  2  Ves.  520.  Vide  etiam  Dick.  794». —  9.  But  on  sobmission,  nay- 
meet  of  costs,  and  ^vin^  up  the  author,  it  will  discharge  him.  Ibid.— «  4.  The  lonl 
chancellor  declared,  that  m  niture,  if  he  should  recdve  a  private  letter  on  the  subject 
fiMf  a  eause,  he  would  consider  whether  the  writer,  fhould  not  be  committed.  8  Ves.  467* 
— Jb  Printing  an  order  of  court,  appointing  a  receiver,  and  reciting  the  material  fa^  in 
the  cause,  and  distributing  it  among  the  tenants,  merely  to  prevent  their  paying  thdr 
rents  improperly,  till  a  receiver  was  appointed,  u  not  a  contempt,  though  it  is  a  prao- 
dce  to  be  condemned.  S  Atk.  488.  —  6.  It  is  a  contempt  to  proceed  at  law  after  the 
subject  of  the  suit  has  been  attached  in  chanceiy.    1  B.  &  B.  9 1 8. 

(d)  1.  IMschaiging  insolvent  debtor  after  reoeq»t  of  habeas  eorput*  Dick.  89.— 
S.  Not  paying  money  under  an  order.  4  B.  C.  C  89.  18  Ves.  335^ —  3.  And,  therefore^ 
after  an  order  upon  a  iiarty  in  the  cause,  for  nonpayment  of  money,  the  proper  course 
is  an  attachment;  ana  upon  the  return  to  that^  an  order  for  commitment  is  Ves.  9S5« 
— -4.  Though  the  court  nave  refused  to  commit  a  prisoner  for  non-payment  of  mon^^  ' 
as  a  close  prisoner,  for  a  further  contempt.  4  B.  C.  C.  89. — 5.  Nedigence  in  a  soli- 
citor towards  his  client.  3  Atk.  568.  —  6.  Breach  of  franchise.  Didc.  954.  — -  7.  Acta 
of  violence  in  the  register's  office.    8  Ves.  S3S. 

{e)  1.  Motion  to  commit  upon  a  fourth  insufficient  answer  was  refused;  the  pliin<?flr 
not  havine  a  report  of  the  insufficiency  of  such  fourth  answer,  though  the  defendant  had  * 
fled  a  fifth  answer.  Cooper,  S63.  —  3.  And  if  a  husband,  by  menaces,  prevaik  with  hit 
wife  to  put  in  an  answer  contrary  to  her  belief,  it  is  a  contempt,    s  AtL  50. 

(/)  If  a  defendant  attend3  the  hearing  of  a  cause,  and  is  present  when  the  decree  is 
pronounced,  and  does  an  v  act  in  contravention  to  it,  he  is  guilty  of  contempt,  and  shall 
be  punished  for  it,  though  the  decree  u  not  4niwn  up.    3  Atk.  564. 

(g)  Master  having  made  his  report  of  what  was  due  from  tenant  for  rent;  on  affidavit 
ofService  of  the  report,  and  of  aeiqand  and  non-payment  of  the  rent,  the  tenant  was 
ordered  to  stand  committed.    Dick.  185. 

(A)  L  Where  die  decree  is  for  debt  and  costs,  an  attachment  for  the  debt  alone  u 
nod.  S  Anst.  3S0.  —  3.  And  a  subsequent  attachment  for  the  costs  is  gpod  likewise. 
Itdd.  -<-*  8*  For  the  purpose  of  commitment  under  a  short  order  to  pay  money,  the  per* 
son  serving  the  order  must  have  authority  to  receive  the  moner.    19  Ves.  117. 

(i)  1.  It  IS  a  contempt  to  disturb  sequestrators  in  possession.  9  Yes.  336, — ^S.  If  an  antww 
is  put  in  the  same  day  on  which  an  attachment  for  wan(  of  an  answer  issues^  the  attach- 
mmt  his  precedence,    i  MtuL  ^51. 
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If  Upon  a  copy  served  and  the  writ  shewn^  the  penan  speaks  with 
contempt,  before  he  knows  the  contents,  or  from  what  court  it  issued^*  it 
wiil  be  a  contempt.    R.  Mod.  Ca«  43. 

For  the  revocation  of  a  submission  to  an  award  made  in  court  by 
consent.     1  Ca.  Ch.  185. 

•  For  not  performing  an  award  made  upon  a  reference  by  rule  of  court. 
Vide  Arbitrament,  (D  1.)  {/) 

And  wlievethe  contempt  is  by  abusive  words  against  the  process  of 
the  court,  an  attachment  goes  without  a  hearing.     1  Sal.  84.  (m) 

If  the  contempt  be  confessed,  or  proved  (n)  it  shall  be  referred  to 
the  master  to  tuc  the  costs  of  the  prosecutor;  and  the  party  offending 
shall  be  committed  till  he  pays  them,  and  gives  satisfaction  to  the 
court  for  the  misdemeanor.  Rules  and  Oraers  in  Exchequer,  16. 
Rule  40.  (o) 

But  if  die  master  be  in  doubt  what  report  to  make,  he  may  be  after- 
wards examined  upon  interrogatories.     Per  Cur.  P.  2  Apne. 

If  the  contempt  be  by  abusive  actions,  the  offender  shall  be  committed  ^ 
upon  an  affidavit,  without  other  examination.  Ord.  per  Qa.   Rules  and 
Orders  of  Chancery  116.  (p) 

As,  by  beating,  &c.  the  person  who  serves  the  process.  Ord.  per  Cla. 
Rules  and  Orders  of  Chancery,  116.— So  in  the  Exchequer.  Rules  and 
Orders  in  Exchequer,  16.  Rule  40.  (p) 

If  by  contemptuous  words,  he  shall  be  committed  upon  two  affidavits 
without  other  examination.  Ord.  per  Cla.  Rules  and  Orders  of  Chan- 
cery^  116. — So  in  the  Exchequer.  Rules  and  Orders  in  Exchequer^  16. 
Rule  4^0.  (p) 

And  one  affidavit  is  sufficient  to  have  an  attachment,  upon  which  he 
shall  be  discharged,  if  there  be  no  more  proof,  and  the  con^mpt  be  de- 
nied; but  he  shall  not  have  his  costs  in  respect  of  this  affidavit.  Ord. 
per  Cla.  Rules  and  Orders  of  Chancery,  1 16. — So  in  the  Exchequer. 
Rules  and  Orders  in  Exchequer,  16.  Rule  40.  {q) 

In  B.  R.  interrogatories  shall  be  exhibited  in  four  days,  or  the 
party  shall  be  discharged.     Mod.  Ca.  YS. 

If  the  contempt  be  apparent,  he  shall  answer  in  custody.  Mod. 
Ca.  73. 

Otherwise,  upon  a  recognizance.     Mod.  Ca.  78« 

I  ■ 

(k)  Such  abuse  must  be  a  contempt  of  the  court,  for  otherwise  chancery  has  no  cogni- 
zance of  a  libel.    2  Atk.  469.    Viae  supra,  (O  l.)  in  notis. 

{t)  Where  there  is  a  non-performance  of  an  award,  the  proper  motion  is,  that  the 
party  stand  committed,  and  the  service  must  be  personal.    5  B.  C.  C.  358. 

(m)  Vide  supra,  (D  I.) in  notis. 

(n)  1.  Where  a  person  against  whom  an  attachment  is  prayed  in  K.B.,  by  his  affi* 
darit  fully  denies  the  charge  on  which  the  rule  for  an  attachment  was  granted, the  court 
always  refuses  the  attachment,  without  entering  into  the  (Credit  of  the  parties,  or  the 
probability  of  theeridence;  and  leaves  the  defendant  exposed  to  the  penalty  of  being 
indicted  for  perjury.  But  in  chancery  the  proceeding  is  different,  for  there  they  examine 
the  defendant  on  interrogatories,  and  also  examine  witnesses  on  both  sides,  and  then 
decide  upon  the  truth  of  the  chaige.  Doug.  516. — S.  A  waiver  of  irregularity  inprocesa 
by  appearance  does  not  relate  back,  so  as  to  bring  the  defendant  into  contempt  K»r  not# 
appearing  in  time.    1  Anst.  76. 

(t>)  1.  It  is  a  general  rule,  that  parties  must  clear  theur  contempt  before  th^can  be 
heard.    9  Ves.  175.  —  2.  Touching  which  interrogatories  will  be  exhibited.   Dick.8J. 
—  5.  But  a  copy  of  them  will  be  rdfused.    Dick.  535. 
'  (/))  Vide  supra  (D  l .)  in  notis. 

(f ;  As  to  the  pi'oceeding  by  attachment  in  courts  of  law,  vide  supra,  tit  Attachment. 

And 
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And'  if  he  denies  upon  the  interrogatories,  he  shall  be  discharged, 
tiioiigh  he  may  be  indicted  for  peijury.  Mod.  Ca.  73. 

If  the  defendant  be  taken  for  a  contempt,  he  shall  appear  de  die  in 
diem  in  the  reffbter*s  office  to  be  examined  upon  interrogatories.  Vido 
post^  (D6.)  Vide  Practical  Raster  in  Chancery,  101. 

And  this,  upon  motion,  is  rererred  to  a  master ;  but  it  is  usually  done 
by  the  examiner.     Vide  Practical  Register  in  Chancery,  102,  S. 

If  the  defendant  comes  in  gratis,  he  shall  give  notice  of  his  appear- 
ance to  the  clerk  on  the  other  side.    Vide  Practical  Register  in  Chan*- 
eery,  108. 

And  if  interrogatories  are  not  framed  within  right  days,  he  shall  be- 
discharged,  with  costs  to  be  taxed  by  a  master. 

So,  if,  being  examined,  there  shall  be  no  reference  of  the  examination^ 
nor  commission  taken  on  the  other  side,  nor  witnesses  examined  for 
pr(x>f  of  the  contempt,  within  a  month.  Vide  Practical  Register  in 
Chancery,  103. 

If  the.  interrogatories  go  to  matter  not  contained  in  the  affidavit,  or 
ordar,  the  defendant  may  demur,  or  refuse  to  answer  to  them.  Ord.  per 
Cla.  '  Rules  and  Orders  of  Chancery,  114. 

And  if  the  contempt  be  not  proved,  the  defendant  shidl  be  discharged 
iipoi>  motion,  with  costs. 

If  the  contempt  be  by  abusive  words^  &C  he  may  be  committed 
directly. 

So^  if  after  appearance,  he  departs  without  examination,  upon  motion 
and  certificate  of  the  departure,  and  of  the  interrogatories.  Rules  and 
Orders  of  Chancery,  113.    Vide  Practical  Re^ster  in  Chancery,  103. 

So,  if  he  be  found  in  contempt  Ord.  per  Cla.  Rules  and  Orders  of 
Chancery,  113. 

The  register  shall  give  the  certificate  of  the  departure;  the  examiner, 
that  mterrogatories  are  exhibited.  Vide  Rules  and  Orders  of  Chancery, 
113.  Vide  Practical  Register  in  Chancery,  103. 

And  he  shall  not  be  discharged,  until  he  performs  the  order  and  pays 
the  costs ;  and  though  he  be  cleared,  he  shall  not  have  costs.  Ord. 
per  Cla.  Rules  and  Ohrders  of  Chancery,  113.  Vide  Praetical  Register 
in  Chancery,  104. 

The  master  upon  the  reference  of  the  examination,  or  proof  of  the 
contempt  before  him,  shall  certify,  without  more,  the  costs  to  be  paid  of 
either  party.  Ord.  per  Cla.  Rules  and  Orders  of  Chancery,  115. 
Vide  Practical  Register  in  Chancery,  106. 

If  the  contempt  be  denied,  or  be  hot  apparent  upon  the  ex^minatimiy 
the  prosecutor  shall  have  a  commission  of  course :  but  the  defendant 
shall  have  one  commissioner,  and  cross  examine  the  witnesses.  Ord.  per 
Cla.  Rules  and  Ch'ders  of  Chancery,  1 14.  Vide  Practical  Renter  in 
Chancery,  104. 

But  he  cannot  examine  the  witnesses,  but  by  leave  of  the  t^ourt 
upon  special  points,  which  the  plaintiff  may  cross  examine.  Ord.  per 
Cla.  Rules  and  Orders  of  Chancery,  114.  Vide  Practical  Register 
in  Chancery,  104.  (r) 

\ 

(r)  In  great  coBtempts,  the  court  will  give  leave  to  examine  witnesses  to  falsify  the 
paity^s  exainination,  and  to  the  party  to  examine  witnesses  to  falsify  bb  denial  of  the 
contevpt.    Bunb.  244. 

Dd3  If 


406  CHANCERY. 

If  the  contemptors  are  aged,  flerraots,  8tc»  a  commiMion  tWI  go  into 
the  country,  at  the  charge  of  him  who  prays  it,  to  be  executed  when 
aad  where  the  six  clerk,  not  in  the  cause,  upon  hearing  of  the  clerks  on 
both  sides,  shall  i^point  Ord.  per  Cla.  Rules  and  Orders  of  Chan- 
eery,  115.    Vide  Practical  Register  in  Chancery,  105. 

An  attachment,  and  all  process  for  contempt,  shall  be  made  oat  into 
the  county  where  the  party  is  resident :  if  he  resides  in  London,  it  shall 
be  directed  to  the  sheriffi  there.  Ord.  per  Cla.  Vide  Rnles  and  Orders 
of  Chancery,  112.    Vide  Practical  Register  in  Chancery,  111.  (/) 

Whoever  sues  any  process  for  a  contempt,  ought  to  endeavour  the 
execution  of  it;  otherwise  he  shall  lose  the  benefit  of  it,  and  pay  costs. 
Ord.  per  Cla.  Rules  and  Orders  of  Chancery,  1 12,  113.  Vide  Prac* 
tical  Register  in  Chancery,  1 12. 

The  court  will  discharge  an  attachment  or  other  process  of  contend 
when  it  issues  irregularly,  with  costs  to  be  taxed  bv  the  six  clerics,  without 
motion.  Ord.  per  Cla.  Rules  and  Orders  of  Chancery,  112,  113. 
Vide  Practical  Renter  in  Chancery,  111. 

But  the  defisndant  ought  to  pay  tlie  costs  of  the  process,  which  issued 
T^ularly,  first.  Ord.  per  Cla.  Rules  and  Orders  of  Chancery,  US. 
Vide  Practical  Rq^ister  in  Chancery,  111. 

If  the  sheri£P  do  not  return  the  attachment,  a  day  shall  be  giren  for  it* 
Vide  Pracdcal  Register  in  Chancery,  110, 111.384. 

And,  if  he  do  not  make  a  return  on  such  day,  he  shall  be  amerced. 
Vide  Practical  Register  in  Oiancery,  1 10, 1 1 1 .  834. 

So,  if  he  make  a  false  return.  Vide  Practical  Register  in  Chan* 
eery,  334. . 

So,  in  the  exchequer,  he  shall  be  amerced  40«.  if  he  does  not  return  it 
by  the  sealing  day,  upon  a  rule  given  the  last  day  of  the  term.  Rules 
and  Orders  in  Exchequer,  1 7.     Rule  46. 

So,  if  a  sheriff^  or  under-sheriff  be  served  with  a  copy  of  an  order 
under  the  seal  of  the  court ;  upon  affidavit  thereof,  and  a  warrant  from 
a  baron,  he  shall  be  in  c(«tempt.  Rules  and  Orders  in  Exchequer,  1 7- 
Rule  44. 

The  plaintiff  pays  2$.  lOd^  for  the  attachment ;  to  the  sheriff  2x.  4<f* 
and  for  the  return  iiL 

If  the  king  dies  after  the  arrest  upon  an  attachment,  and  then  the 
sheriff  returns  eepi  carpus,  it  will  be  well,  and  the  subsequent  procew 
upon  it  r^pilar.     1  Ver.  400. 

If  the  sheriff  returns  eepi  corpus^  a  messenger  (»)  shall  (x)  be  sent  (jf) 
for  the  defoidant.     1  Ver.  116.  154.344.  400. 

But 

»  11  ■■         ■  ■   ■ 

(0 1.  Vide  tit.  Attachment— S.  The  writ  mutt  be  made  letnmable  in  term,  and  thcie 
must  be  fifteen  days  between  the  teste  and  the  return,  in  proceeding  to  a  sequestnitioa» 
or  to  take  a  bill  pro  eot^euo,  unless  the  defendant  lire  within  ten  miles  of  London, 
and  then  an  order  mav  be  obtained^  by  motion  or  petition,  to  make  the  sereral  processes 
•f  contempt  returnable  tmifiAfia<^.    Iiind.  lOO. 

(«)  1.  FormeriT  the  court  allowed  messengers  to  those  particular  jurisdiclions  onl/, 
where  the  sheriffoad  the  amerciaments ;  and  they  were  sent  in  those  cases,  because  as 
the  sherifTmight  disobey  the  writ  with  impunity,  there  was  no  other  way  left  to  do  jus- 
tice to  the  plaintiff.  Harr.  1 19.  —  2.  However,  the  rule  now  is  to  send  a  messenger 
into  erery  county  generaUy  without  any  restriction,  s  Atk.  507.  1  Vem.  116, 15ft. 
flP.  Wras.  301.  SB.  CC.  ISI.  7Ves.  230.  Newl.  IS.  —  3.  And  though  the  court 
kai  refiised  a  mesiSMer,  where  the  distance  has  been  very  consideraUcy  as  two  hundred 

miles. 
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Bat  this  is  a  new  officer  subordinate  to  the  seijeant  at  arms.  1  Ver*  S44. 

And  the  proper  course^  after  a  cepi  corpus  returned,  is  a  motion,  that 
the  defendant  enter  his  appearance  and  be  examined  within  four  days, 
otherwise  that  he  ma^r  stand  committed ;  for  after  a  cq)i  corpus^  no  other 
process  ef  contempt  issues.     1  Ver.  344.  (2). 

If,  after  an  arrest  upon  an  attadimen^  and  a  cepi  corpus  returned,  the 
defendant  escapes  out  of  the  kingdom,  a  Serjeant  at  arms  shall  be  granted, 
and,  upon  return,  a  sequestration.     1  Ver.  S44. 

If  (a)  the  defendant  appears,  being  personally  served,  upon  the  attach* 
ment,  and  files  his  {b)  answer,  or  demurrer,  the  attachment  shall  be  dis- 
charged of  course  (r),  on  payment  of  20x.  costs,  or  tender  and  refu- 
sal 


« 


miles.  Wy.  Prac.  R^.  992.  •—  4.  Yet  in  a  late  case  where  a  defendant,  residing  in  the 
county  palatine  of  Lancaster,  was  attached  for  want  of  an  answer,  and  cepi  corpus  was 
retomed  by  the  sheriff;  it  was  determined  that  the  next  proceeding  was  to  move  for  a 
messenger  upon  the  retom  of  cqA  carpus',  and  afterwards  for  a  sequestraUon.  8  Blad. 
114. 

(dr)  1.  After  cc^pj  corpus  returned,  the  plundff  cannot  move  that  the  sheriff  may 
bring  in  the  body,  bnt  ouIt  for  a  messenger,  and  afterwards  for  a  seijeant  at  arms; 
9  B.  C.  C.  isi.  —  S.  And  therefore^  where  a  defendant  residing  in  the  county  palatine 
of  Lancaster  was  attached  for  want  of  an  answer,  and  cepi  corpus  was  retumea  by  th^ 
aberiff;  it  was  held,  that  the  next  proceeding  was  to  move  for  a  messenger  upon  the 
return  o£ cepi  corpus;  and  afterwards  for  a  sequestration.  8  Mad.  114.  —  5.  So  on  a 
return  to  an  attachment  for  want  of  appearance  of  cepi  corpus,  but  from  illness  and 
infirmity  she  could  not  be  removed,  a  messenger  was  ordered.  7  Yes.  S30.  —  4.  A  de- 
fendant baring  filed  an  answer  and  demurrer  after  a  cepi  corpus  returned,  on  an  attach- 
ment for  not  answering  an  order  for  a  messenger,  olitainea  before  the  demurrer  and 
answer  (of  which  the  plaintifl^  had  bespoken  an  office  copy),  had  been  taken  off  the 
file,  was  discharged  with  costs.    Swanst.  189.    ^ 

(^)  1.  Upon  motion;  which,  upon  the  production  of  the  writ  and  return,  is  of  course. 
—  2.  Where  the  sheriff  returned  cepi  corpus  to  the  attachment,  for  want  of  appearance, 
but  from  illness  and  infirmity  the  defendant  could  not  be  removed,  a  messenger  was 
ordered!  7  Yes.  250. — 3.  A  defendant  having  filed  an  answer  and  demurrer,  after  a 
cepi  corpus  returned  on  an  attachment  for  not  answering,  an  order  for  a  messeagar, 
obtmned  before  the  demurrer  and  answer,  of  which  the  pluntiff  had  bespoken  an  o&e 
copy,  had  been  taken  off  the  file,  was  discharged  with  costs.    Swanst.  1 89. 

(t)  1.  The  messenger  having  tdcen  the  defendant  into  custody  bv  virtue  of  the 
order  of  the  court,  the  latter  will  be  committed  to  the  Fleet  prison,  unless  he  clears  hb 
contempt;  that  b,  till  he  enters  hb  appearance,  or  puts  in  hb  answer,  or  plea,  according 
to  the  nature  of  the  contempt,  and  pa^s  or  tenders  the  costs  incurred  bv  it;  upon  his 
doing  this»  he  will  be  entitled  to  ms  dischaige.  OnLCh.  113.  — 2.  An  insufficient 
answer  is  considered  as  none.  1  Cox«  84^.  —  3,  Where  an  infimt  b  attached  for  want 
of  an  answer,  in  order  to  get  rid  of  the  attachment,  the  course  is  to  order  a  messenger 
to  bring  the  infiint  into  court,  to  have  a  guardian  assigned.    9  Yes.  IS.    ^ 

(a)  1.  Attachment  not  disdiarged,  though  order  for  time  had  been  obtained.  ^  Service 
of  a  copy  of  the  order  not  being  good  service,  unless  the  production  of  the  original  b 
cfispensM  with  by  the  opposite  party.  Cooper,  282.  —  2.  IMschaige^  by  habeas  corpus 
from  commitment  under  an  attachment  for  breach  of  a  writ  of  execution  of  a  decree  for 
payment  of  money,  on  account  of  a  devastavit,  as  executor,  committed  before,  though 
not  ascertained  bj  the  report,  or  decreed  to  be  paid  till  after  the  dme  fixed  by  an  m- 
solvent  act,  of  which  the  par^  had  taken  the  benefit.    16  Yes.  376. 

{b)  DdTendant  iii  eustoajr  lor  want  of  hb  examination,  discharged  immediatelf  on 
putting  it  in ;  but  if  on  remrence  it  proves  insufficient^  the  plaintiff  not  having  accq>ted 
the  costs,  may  proceed  firom  the  hist  process,  is  Yes.  287. 

(c)  1 .  A  defendant  taken  upon  the  process  for  want  of  an  answer,  is,  on  putdae  in  an 
answer,  and  depositing  a  sum  for  costs,  entitled  to  be  discharged,  without  waiting  for 
the  report  that  it  b  sufficient  4  B.  C.  C.  296.  16  Yes.  478.  Yi&  Dick.  133.— -2.  There- 
fore notwithstanding  exceptions.  4B.  C  C.  212.  —  3.  So  without  waiting  for  the  re- 
port that  b  b  sufficient.    L6  Yes.  47S.  -^  4.  Nor  can  he  be  detained  till  further 

D  d  4  answer. 
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tal  (d).  Orel,  per  da.  But  said,  thst  he  shall  not  be  discharged  without 
motion  or  petition.  Ord.  per  Cla.  Rules  and  Orders  of  Chancery,  1 19. 
Vide  Practical  Register  in  Chancery,  112 .  (f) 

Upon  payment  of  10^.  if  the  subpoena  was  not  served  upon  the 
person. 

And  if  the  plaintiff  sues  other  process,  after  tender  of  the  costs^  the 
defendant  shall  be  discharged  with  costs.,  Ord.  ()er  Cla.  Rules  and 
Orders  of  Chancery,  113.     Vide  Practical  Register  in  Chancery,  112. 

If  the  contempt  be  pardoned,  the  defendant  may  appear  and  proceed, 
as  if  there  had  been  no  process.     Ca.  Ch.  238. 

If  the  defendant  be  taken  on  the  attachment,  he  shall  be  bailed.  Vide 
Practical  Register  in  Chancery,  110.  (/)   . 

And  the  attachment  may  be  superseded,  {g) 

Or,  if  it  be  irregularly  obtained,  it  shall  be  discharged  upon  mo- 
tion, (h) 

(D  4.)  Attachment  with  proclamation. 

If  the  defendant  be  not  taken,  or  does  not  appear  upon  the  attach- 
ment, the  plaintiff  shall  have  an  attachment  with  proclamation.  Vide 
Practical  Register  in  Chancery,  101,296.  (f) 

The  charge  to  the  office  is  2s.  iOd.  To  the  sheriff,  2s.  4id.  For  the 
retum*  4td.  ^ 

So,  by  order  in  the  exchequer,  if  the  defendant  does  not  appear  upon 
the  return  of  the  attachment.  Vide  Rules  and  Orders  in  Exchequer,  2. 
Rule  6. 

If  the  defendant  be  arrested  upon  a  proclamation,  a  commission  of 
rebellion,  or  by  a  serieant  at  arms,  where  the  first  process  was  not  duly 
executed,  the  plaintiff  shall  pay  costs.   Per  Order  7  Car.  1.  1  Ch.  R.  57- 

answer,  though  excq>tionB  allowed.  Id.  SS8. —  5.  If  however  plaintiff  has  not  ac* 
cepted  the  costs,  he  resumes  the  process  where  it  stopped ;  if  costs  have  been 
accepted,  he  begins  again.    S  V.  &  B,  372.    18  Ves.  887. 

'  (d)  I.  Where  defendant  was  in  custody  for  contempt  in  not  putting  in  a  better  an- 
swer; haying  put  in  an  answer,  he  apphed  to  be  discharged,  wliich  was  ordered,  no 
exception  having  been  taken  to  the  second  answer.  Dick.  135.  —  s.  So  defendant^ 
until  a  fourth  insufficient  answer,  is  entitled  to  be  discharj^ed  immediately  on  putting  in 
a  further  answer,  without  waiting  the  report  upon  the  reterence  of  the  exceptions,  and 
though  the  costs  have  not  been  accepted.  1 1  Yes.  152.  —  3.  A  defendant  in  contempt 
for  not  putdng  in  his  answer,  may  be  brought  up  on  any  day  in  term.     1  Price,  62.^ 

{e)  1.  A  party  undier  a  regular  commitment  cannot  be  heard  except  on  petition. 
16  Ves.  S59. «—  21.  Though  held  that  a  motion  may  be  made  without  consent,  by  m 
defendant  in  custody  upon  an  attachment  for  want  of  an  answer,  for  a  commission  to 
take  his  answer,  &c  3  Mad.  41.  — 3.  Upon  an  order  that  a  defendant  should  be  re- 
leased from  the  Fleet^n  payment  of  the  costs  of  his  contempt,  or  a  tender  of  the  same» 
the  warden  of  the  Fleet  must  release  him,  on  an  affidavit  of  the  tender  of  the  costs. 
1  Mad.  109. 


(J)  Vide  supra,  tit  Bail. 

.vS)  Where  a  writ  has  been  improvidently  issued,  if  within  the  controul  of  the  court 
^maet  as  not  ha^ng  ^ne  out  or  the  custody  of  the  officer,  or  as  having  been  returned) 
it  shall  be  quashed ;  if  b^ond  its  controul,  it  shall  be  superseded,    l  S.  &  L.  75. 

(h)  Defendant  in  contempt  ordered  to  be  committed  j  but  not  beii^  to  be  found,  a 
sequestration  issued ;  and  tne  sequestrators  having  returned  miUa  Sana,  liberty  was 
given  to  execute  the  warrant  of  commitment.    Dick.  31 . 

(t)  1.  The  writ,  Uke  an  attachment,  must  be  entered  with  the  register.  —  2.  It  is  ob« 
Uuned  from  the  clerk  in  court,  on  the  attachment  (indorsed  non  eH  iwoai!km\  bein£  left 
with  him.— 9.  And  he  iepves  it  with  the  \n%  bearer  of  the  six  clerks  office  to  be  seued. 

Vide 
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Vide  Rules  and  Orders  of  Chancery^  18.  Vide  Practical  Register 
in  Chancery^  112. 

If  the  defendant  appear  upon  the  prodanuition^  and  file  his  answer, 
plea,  or  demurrer  (ft),  he  shall  be  discharged  upon  payment  of  costs, 
double  to  the  costs  upon  an  attachment^  without  motion;  and  if  the 
pliuntiff  afterwards  proceed,  he  shall  pay  costs. 

If  the  defendant  be  taken,  he  shall  be  committed  to  the  Fleet  Vide 
Practical  Roister  in  Chancery,  101.   « 

(D  5.)  Commission  of  rebellion. 

If  the  defoidant  be  not  taken,  or  does  not  appear  upon  the  proclama- 
tion, the  plaintiff  shall  have  a  commission  of  rebellion*  Vide  the  Form^ 
West.  S.24*.  Vide  Practical  Register  in  Chancery,  94.  101. — ^^So  by 
order  in  the  exchequer.  Vide  Rules  and  Orders  in  the  Exchequer,  2. 
Rule  5.  19.     Rule  51.  (I) 

This  commission  shall  be  directed  to  the  sheriff.  Vide  Practical  Re- 
gister in  Chancery,  94.  (iff) 

Or,  to  special  commissioners  named  by  the  plaintiff.  Vide  West. 
8. 23, 4.    Vide  Practical  Register  in  Chancery,  94.  (n) 

If  the  commissioners  permit  the  defendant  to  escape  (o),  they  may  be 
committed,  till  tiiey  produce  him.  Vide  Practical  Register  m  Chan- 
cery, 95.  (jp) 

If  the  escape  be  with  their  consent,  till  they  pay  the  debt,  ^de  Prac- 
tical Regbter  in  Chancery,  95.  ^ 

If  the  defendant  be  rescued,  the  rescuers  may  be  committed.  Vide 
Practical  Register  in  Chancery,  95. 

If  A.  says,  that  he  is  the  person  named  in  the^writ  or  commission 
against  B.,  by  which  means  the  commissioners  take  him,  an  attachment 
lies  against  him.    Semb.  Hard.  323. 

But,  if  the  commissioners 'take  a  wrong  person,  an  action  lies  against 
them  &r  the  false  imprisonment     Hard.  323. 

Though  he  acknowledge  himself  to  be  the  person.    Hard.  323. 

If  the  commissioners  take  the  defendant  they  may  bail  him,,  or  not,  at 


(k)  1.  The  fint  contempt  on  the  first  attachment  is  expiated  by  a  tender  of  costs. 
Form .  Rom.  71. — S.  But  in  case  of  an  attachment  with  proclamations  returned,  a  motion, 
founded  on  an  affidavit  of  the  cause  of  delay,  is  requiidte  before  a  commisaon  to  answer 
can  be  made,  or  a  plea  or  demurrer  admitted.    Ora.  Can.  99. 

(/)  A  defendant  against  whom  the  seijeant  at  arms  was  ordered  to  go,  for  not  pro- 
dudng  deeds  pursuant  to  a  decree,  being  a  lodger  and  keq>ing  himself  locked  up,  except 
on  a  Sunday,  so  that  the  serjeant  at  arms  could  not  execute  hu  warrant,  and  tne  plain- 
tiirbdng,as  it  was  supposed,  without  remedy,  applied  by  motion  that  a  commission 
of  rebewon  niight  issue  to  commissioners,  who  can  break  locks,  &c ;  but  the 
application  was  denied,  the  writ  being  one  which,  if  warranted,  issues  of  course. 
Diet  69  J. 

(»)  1.  And  semble  may  be  executed  on  a  Sunday.  I  Atk.  57.  Wy.P.R.  5a-^ 
9.  And  force  used.    For.  Rom.  76. 

(n)  1.  Which  is  the  present  practice.  Newl.76. — S.  The  writ  is  under  the  great 
seal,  and  commands  the  commissioners  to  attach  the  defendant,  wheresoerer  he  shiul  be 
found  in  Great  Britain,  as  a  rebel  and  contemner  of  Uie  law,  so  as  to  have  him  in  chan- 
cery on  acertainday  therein  named.    Ibid. 

(o)  Having  taken  him.    TotluSSl. 

(/»]'Toth.38.  40.  361. 

their 
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thdrditcKliiiii.  iai.IL Ml, 9(9).  VidePracliaaiUgiilQriaCI«D- 
ccnr,  95.  (r) 

If  they  refine  baiU  tliey  oug^t  to  brii^  him  iq>  to  the  court  directlr, 
withoat  delay.  1  Ch.  R.  869  (<).  Vkte  Plnctical  Rqpster  in  Chan- 
ceiy,  95. 

And  a  baili£^  who  acted  contraiy*  was  oonunitted  fer  the  oontcmpl^ 
and  paid  costs  to  the  defimdant.     1  Ch.  R.  269. 

If  the  defendant  be  taken  upona  commission  of  rebellion^  whidi  issued 
irregularly^  the  defendant  shiJl  have  costo.     1  Ver.  269.  (/) 

But,  if  an  action  at  law  be  brought,  an  injunction  goes;  foritouf^to 
be  examined  in  chancery.    R.  1  ver.  269.  («) 

(D  6.)  Serjeant  at  arms. 

If  the  defendant  be  not  taken  upon  the  *^ntn«?y^nif,  a  seijeant  at 
arms  (jt)  shall  (y)  be  sentfor  him.  Vide  Practical  Rq;ister  in  Chan- 
cery, 101.  382.  (z) 

By 


!) 


r^)  1  H.  BL  46S. 

[r)  Commiiiioneny  therefore^  uadcr  s  oooBiniaBOD  of  nbellioD,  have  it  in  their 
Ascredon  to  take  bail  of  a  person  for  not  peribrmiog  a  decree.    Dick.  7.  1  Car^» 
Stfl. 
(i)  They  hafbg  no  risfat  toke^  Urn  in  priion.    1  H.  BL4S8. 
it)  The  nop-entiy  wim  the  rqgitter  of  eimer  attachment  or  prorlamarkwit,  u  an  la^ 
guiaito.    HimList. 

(a)  So  if  anj  irr^gularitj  is  alleged  to  happen  in  execution  this  process,  the  conrt  will 
not  suffer  the  commissioners  to  be  sued  at  law  for  it,  but  will  itself  enquire  into  and 
puiuth  the  oifenee;  for  a  court  of  law  will  not  allow  the  commiMion  of  rebetfion, 
thou^  it  issued  reaularly,  to  be  a  iustification.    1  Vera.  S6S.    Newl.  77, 7S» 

(«)  Who,  thoui^an  officer  of  tne  house  of  lords,  is  bound  by  himself,  or  his  depu- 
ties, styled  messengers,  to  execute  all  warrants  against  any  person  after  he  has  stood 
out  a  commission  of  rebellion.    Newl.  78. 

(y^  In  the  7  Geo.  1.  disputes  had  arisen  between  the  serieant  at  arms  and  the 
waraen  of  the  Fleet,  toudung  the-  execution  of  the  process  of  the  oourt,  the  seijeant 
complaining  that  the  court  had  of  late,  for  contemners  not  appearing  to  be  examined  on 
'  accounts  bobre  the  master,  not  producing  writings,  and  other  contempts,  cnnted  or^ 
den  of  commitment  without  issuing  the  process  against  them;  and  ttiaruio  eoorc  of 
late  fieipentlv  gave  the  delendantsrarthcr  tioM  to  answer,  on  entering  their  apfieaiw 
anoet  with  the  register;  and  that  thereupon,  for  not  answeriitt  at  the  time  limited^ 
orders  of  commitments  had  been  granted,  and  the  said  sereral  er£n  of  commitments 
had  been  executed  by  the  nwden  of  the  Fleet,  or  else  he  had  returned  aoa  ut  tnomtaf, 
upon  which  secjuestration  had  been  obtained ;  by  which  means  the  process  of  the  court 
was  rarely  earned  on  by  the  serjeant  at  arms ;  it  was  therefore  ordmd,  that  no  seques- 
tration can  regularly  issue  to  sequester  the  estate  of  any  person,  who  cannot  be  found 
but  upon  the  return  n«m  ett  mvenitu  of  the  serjeant  at  arms,  and  where  any  person  was 
in  contempt,  cither  for  want  of  appearance  or  answer,  or  for  not  yielding  obedience  to 
any  order  of  this  court,  unless  it  was  for  contemptuous  laqguage»  or  beatins  or  abunng 
any  person  in  serving  the  process  of  this  court,  or  other  contempt  of  the  Tike  nature^ 
the  serjeant  should  apprehend  and  bring  the  contemner  to  the  bar  of  the  court,  to  an- 
swer such  contempt   Beames'  Ord*  Chan.  583.    Newl.  80,  St. 

(s)  1.  Motion  is  the  usual  course  to  obtain  this  process.  Form.  Rom.  77.  —  S.  Thon^ 
petition  will  do»  DicL  S85.  Newl.  78. — 5.  And  on  making  it,  the  conunission  of  re- 
bellion must  be  delivered  to  the  raster ;  and  the  clerk  in  court  named,  if  so  required. 
—4.  The  order  for  the  serjeant  must  be  delivered  to  himself  or  his  deputy.  Ord. 
Can.  199.  — 5.  Nor  can  an  order  drawn  up  and  passed,  nor  die  contempt  thereon, 
be  disduufged  without  the  Serjeant's  certificate  that  his  fees  have  been  paid.  Ibid.-^ 
6.  After  the  order  has  been  deuvered  to  the  serjeant  or  his  dqmty,  he  procures  a  writ 
or  warrant  thereon,  signed  by  the  lord  chancellor.  Newl.  79.  —  7.  And  if  the  party 
against  whom  this  process  istue^  be  taken  upon  it,  he  is  to  be  brought  to  the  bar  of  the 
aouct  to  amwer  the  contempt  of  which  he  has  been  fuQty.    Ilrid.—- 1.  But  paying  cosu 

of 
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By  an  order  in  the  exchequer^  if  the  defendant  does  not  applear  upon 
the  return  of  the  oommission  of  rebellion,  there  shall  be  such  other  pro- 
oeedingSj  as  the  court,  upon  motion,  shall  direct.  Rules  and  Orders  in 
Exchequer,  2.    Rule  5« 

If  (a)  he  appears,  all  costs  for  the  contempt  ^lall  be  paid,  before  any  other 
prooeN9ding  on  his  part  shall  be  allowed;  as  lOs.  for  every  person  named 
in  the  attachment,  for  evenr  one  in  the  proclamation  20s,  for  every  one 
in  the  commission  of  rebellion  2L  ISs.  ^d*  Vide  Rules  and  Orders  in 
£xdiequer,2.  Rule  5.  19.  Rule  51. 

And  all  costs  shall  be  paid  in  court  by  the  plaintiff  or  defendant,  or 
their  respective  attorn^,  before  appearance  or  answer.  Vide  Rules  and 
Orders  in  Exchequer,  8.  Rule  5. 

If  the  sheriff  returns  cepi,  and  the  defendant  is  not  brought  into  court, 
upon  a  rule  of  four  days,  upon  motion,  a  messenger  shall  be  sent  for  the 
defendant.    Vide  Rules  and  Orders  in  Exchequer,  S.  Rule  5*  (ft) 

Bv  an  order  in  the  exchequer,  upon  process  of  contempt  in  London 
or  Middlesex,  there  shall  be  six  days  between  the  teste  and  the  return ; 
in  other  counties,  within  ustj  miles,  ten  days;  in  all  others,  fifteen  days, 
if  the  court  does  not  direct  process  returnwle  immediaie.  Vide  Rules 
and  Orders  in  Exchequer,  8.  Rule  $• 

If  there  be  a  debate,  whether  the  process  for  the  contempt  was  served, 
there  may  be  a  commission  for  the  examining  it    2  Ca.Ch.  100. 

If  the  defendant  appears  and  pays  costs  for  his  contempt,  and  after- 
wards is  ^;ain  in  contempt  for  not  making  a  sufficient  answer,  the  pro- 
cess of  contempt  continues  against  him  (c);  but  when  he  pays  for  all  con- 
tempts, there  diall  be  a  deduction  of  so  much  as  he  paid  upon  the  former 
contempts.    Vide  Rules  and  Orders  in  Exchequer,  ?•  Rule  16. 

Process  of  contempt  continues,  and  does  not  begin  again  de  novo.  Per 
Rule  of  North.     Ca.  Ch.  238.  (d) 

If  the  defendant  be  in  custody  for  his  contempt,  he  shall  be  broc^t 
to  the  court  upon  v^habeas  corpus,  and  charged  with  the  bill;  if  he  does 
not  then  answer,  he  shall  be  a  second  time  brought  to  the  court  bv 
habeas  corpus^  and  charged  with  the  bill,  or  by  rule  of  court;  and  if  sdu 
he  does  not  answer,  the  bill  shall  be  taken  pro  cor^esso.  Vide  Rules 
and  Orders  in  Exchequer,  8.  Rule  18. 

of  contempt,  and  entering  appearance  or  putting  iu  answer  (without  ascertaining  its 
sufficiency)  entitles  to  a  mscnai^  from  a  caption  on  this  process.    Vide  S  Yes.  110. 

15  Yes.  418.  —  9.  But  if  nltimatelT  the  answer  is  reported  insuffident,  the  process  mi^ 
be  continued,  as  If  no  answer  had  been  put  in.   n>id. 

{a)  If  the  defendant  cannot  be  fijund  by  the  leijeant  at  amis>  he  makes  return  non  tH 
moeniut,    Newl.  80. 

(b)  And  an  assault  upon  a  meuenger  or  deputy  messenger  of  the  court,  in  dischaig* 
ing  us  duty,  will  be  punished  as  a  contempt    1  Mer.  90S. 

(c)  1.  Order  for  a  messenger  for  want  of  an  answer;  defendant  put  in  an  answer 
which  was  reported  insufficient,  which  being  considered  as  no  answer,  the  messenger 
was  ordered  to  proceed  to  execute  the  former  order.  1  Cox.  34S.  — >  S.  So,  where  ao 
order  was  made  that  the  defendant  should  within  four  days  put  in  an  answer  to  inter- 
rogatories, or  in  defiiult  a  seijeant  at  anoos  should  j^  against  him,  and  he  put  in  ao 
insuffident  answer,  the  Serjeant  was,  upon  motion,  dueeted  to  take  him.  1  Mod.  5S7. 

{d)  1.  Thereforea  serjeant  at  arms  will  be  sent  after  a  defendant  who  secretes  him- 
self  fh>m  the  messenger.  Dick.  ss.  —  9.  So  after  process  to  a  serjeant  at  arms  issued, 
but  not  executed,  answer  and  ezoepdons  submitted  to  by  a  note  between  ^e  deiks  in 
court,  but  no  farther  answer  bdng  put  in,  the  serjeant  at  arms  was  ordered  to  flo. 

16  Yes.  417.—^.  So,  goods  sequestered  being  '"fl*%Vpit  Id  answer  b  dot^docrsed,  tbe 
serjeant  at  arms  was  remed.    Didu  190.  449. 

If 
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If  a  person  in  contempt  be  put  to  answer  upon  interro^tories^  to 
excuse  his  contempt^  he  shall  be  committed  to  the  Fleet,  unless  he  gives* 
a  recognizance  in  100/.  (or  more  if  the  case  requires  it)  to  {^)pear  de  die* 
in  diem  to  be  examined^  and  not  to  depart  without  licence  of  the  court. 
Rules  and  Orders  in  Exchequer,  15.     Rule  38. 

If  upon  examination  he  denies  the  contempt,  or  it  does  not  appear  ; 
if  the  court,  upon  motion,  be  informed  of  a  fact  that  can  demonstrate 
it,  the  prosecutor  may  examine  witnesses  to  it,  in  court,  or  by  commis- 
sion, upon  notice  to  the  defendant  or  his  attorney,  who  may  cross  exa- 
mine them.     Rules  and  Orders  in  Exchequer,  15.     Rule  38. 

If  there  be  such  a  commission,  the  defendant  shall  have  a  day  to  ap- 
pear till  the  return ;  and  if  it  be  not  iretumed  within  a  week  after  the 
day  for  the  return,  he  shall  be  dismissed  with  costs,  and  his  recognizance 
shall  be  vacated.     Rules  and  Orders  in  Exchequer,  15.     Rule  39. 

Ifthe  prosecutor  does  not  exhibit  interrogatories  within  four  daya 
after  appearance,  the  defendant  shall  be  dismissed  with  costs.  Rules  and 
Orders  in  Exchequer,  15.     Rule  38. 

.  If  process  of  contempt  be  {e)  not  executed,  it  will  abate  by  the  death  of 
die  king,  and  the  plaintiff  shall  b^n  de  tiaoo.  1  Ver.  800.  Vide 
Abatement,  (H  38.)  —  Contra  by  the  St.  1  Ann.  8.  (/) 

(D  7.)  Sequestration.    Vide  post,  (Y  4.) 

If  (g)  the  Serjeant  at  arms  cannot  take  the  defendant  (A),  or  if  he  ea* 

{t)  If  an  error  is  committed  in  the  title  of  this  or  of  any  other  of  the  processes^  and 
the  ddfendant  puts  in  his  answer  after  such  erroneous  process  has  issued,  the  court  will 
then  rectify  such  mistake.    Dick.  136.    Newl.  80.  .     ^ 

(/)  Serjeant  at  arms  not  granted  under  a  four  day  order  to  bring  in  books,  &c.  before 
the  master,  until  made  absolute  by  a  subsequent  onier  upon  the  master's  certificate  of 
the  same  date.    1 4  Ves.  1 80. 

{g)  1 .  Sequestration  is  the  first  process  against  peers  or  members  of  parliament ;  hence, 
where  they  are  in&nts.  s  Ch.  Ca.  163.  —  2.  But  an  attachment  must  be  actually  sealed 
and  entered,  though  never  executed,  to  ground  a  sequestration  upon.  Gilb.  Form. 
Rom.  67.  Newl.  86. 87. — 3.  The  mode  ofprosecuting  it  is  to  obtain  an  order  mn  (upon 
affidavit  of  facts)  in  the  first  instance;  whicn  order,  at  the  expiration  of  eight  davs,  will 
be  made  absolute. — 4.  And  service  of  the  order  on  the  clerk  m  court,  where  defendant 
cannot  be  met  with,  will  be  ordored  to  be  good  service.  5  Ves.  115.  —  5.  So  an  order 
mtt,  for  sequestration  against  a  privileged  person,  may  be  served  on  his  clerk  in  court. 
3  Anst  647.  —  6.  Though,  in  ordinary  cases,  service  of  a  writ  of  execution  upon  the 
derk  in  court,  vrill  not  be  sufficient.  8  Ves.  3 19. — 7.  An  order  having  been  made 
against  the  defendant  for  a  sequestration  for  non-performance  of  the  decree,  an  appli- 
cation was  made  to  discharge  the  ord^  for  irregularity,  the  defendant  by  his  affioavit 
positively  denying  that  he  had  beoi  served  with  the  order  ittn.  The  court,  however, 
would  not  discharge  the  order,  but  stayed  the  sequestration  for  a  fortnight,  to  give  (he 
defendant  an  opportunity  of  oomplyingwith  the  directions  of  the  decree,  bv  executing 
certain  deeds,  &c.  9  Cox,  47.  —  8.  Time  for  shewing  cause,  in  the  case  of  exceptioni 
to  answer  put  in  before  order  imt  is  made  absolute,  wul  be  enlarged,  till  its  sufficiency 
is  ascertained.  3  Atk.  739.  Vide  S  P.  Wms.  385.  8  Ves.  87. —  9.  Se^piestraUon  u 
the  first  process  against  the  warden  of  the  Fleet*  Mos.  238.  -—  la  This  process  may 
be  also  obtained,  as  the  first  process  against  a  contumelious  defendant  after  an  attach- 
ment,if  he  be  already  in  custody,  dther  in  that  or  in  any  other  ^t.  Newl.  88.  —  1 1.  If 
the  defendant  is  not  in  the  custody  of  the  warden  of  the  Fleet,  but  in  some  other  cus- 
tody, the  plaintiff  must  first  remove  the  defendant  by  habeas  corpus  firom  such  custody, 
in  order  tnat  he  might  be  turned  over  to  the  warden  of  the  Fle^  for  the  purpose  of 
gi^unding  an  order  fon  a  sequestration.  S  Dick.  711.  Newl.  88.  8  Anst.  579.— 
18.  But  tfthe  defeiulant  be  already  in  the  custody  of  the  warden  of  the  Fleet,  the 
court  will  grant  a  sequestration  against  .the  defenduit  immediately.    8  Veil.  314. 

capesy 
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^apcs^and  persists  in  liis  contempt  (t ),  a  sequestration  (k)  shall  be  awarded 
tor  the  lands  or  goods  of  the  ddendant  at  the  time  of  his  contempt.  Vide 
Practical  Register  in  Chancery^  101^  829. 

A  sequestration  is  the  necessary  process  of  the  court.  Ca.  Ch.  98. 
Though  introduced  by  Lord  Bacon.     1  Ver.  421.  (/) 

And  may  be  awarded  against  the  land  (m)  and  goods  (n)  of  the  de«- 
fendant.     Ca.  Ch.  92. 

But  it  shall  not  be  granted  upon  petition.  Ord  per  Cla.  Rules  and 
Orders  of  Chancery,  123.  ^o) 

{k)  See  the  reasons  for  raiiiff  out  a  sequestration  agunst  a  defendant  who  is  one  of 
the  sworn  clerks  of  the  court,  for  not  putting  in  hb  answer,  instead  of  appljnng  first,  as 
was  formerly  the  practice,  for  an  order  to  suspend  him.    Dick.  635, 

(t)  As  in  not  producing  deeds.  Dick.  926. 
.  (k)  \.  Which  is  a  writ  issuing  out  of  the  court  of  chanceiy  and  directed  to  four  or  more 
commissioners,  empowering  them  to  enter  into  the  defendant's  real  estates,  and  to  se- 
quester into  their  own  hands,  not  only  the  rents  thereof,  but  also  all  his  goods,  chattels, 
and  personal  estate  whatsoever,  to  keep  the  same  till  the  defendant  has  fully  answered 
his  contempt.  Newl.  18.  —  9.  As  to  the  form  of  the  order  for  a  seouestration,  see 
1  Cox,  194.  —  3.  And  note,  that  order  of  sequestration  made  upon  Uie  return  to  a 
single  disiringiUt  issued  under  a  decree  for  payment  of  costs,  is  mn  in  the  first  instance. 
3  Mer.  549.  —  4.  So  order  of  sequestration  for  want  of  answer  is  nui  in  the  first  in- 
stance. 1 1  Yes.  43.  —  5.  A  mistake  in  the  title  of  the  order,  by  omitting  the  woixis 
*  and  others,'  will  be  rectified  by  inserting  them.  S  Mer.  395.  —  6.  So  the  writ  itself 
being  made  out  following  the  title  of  the  order  for  the  seijeant  at  arms,  and  the  com- 
mission of  rebellion,  the  titles,  of  which  were  mistaken,  the  mistake  was  amended. 
Dick.  135.  ^-  7.  A  dittrmgaif  under  a  decree  for  payment  of  costs,  being  to  appear  and 
answer  contempt  merely,  not  ad^comparendum  et  soivendum,  but  the  cause  for  which  it 
issued  being  specified  tr/  indorsement,  is  regular.    5  Mer.  543.  # 

(0  1.  The  courts  of  common  law  appear  formerly  to  hare  been  of  opinion  that 
courts  of  equity  had  no  authority  to  issue  this  process;  for  in  41  Eliz.  it  was  held  by 
the  court  of  kind's  bench,  that  if  a  man  be  sued  in  a  court  of  conscience,  and  will  not 
obepr,  his  body  n  to  be  imprisoned,  and  no  commission  ought  to  be  awarded  for  the 
ti^ng  of  his  goods.  Cro.  Eliz.  651.  Newl.  83.—-  9.  And  it  appears  to  hare  been 
ruled  that  if  a  man  kill  a  sequestrator  in  the  execution  of  such  process,  it  is  no  murder. 
Gilb.  For.  Rom.  76.  Newl.  83. — 3.  And  though  sanctioned  in  lord  Bacon's  time,  yet 
sequestrations  were  then  but  sparingly  used  in  process.  Newl.  83. — 4.  Now,  however, 
whether  considered  as  mesne  process,  or  after  a  decree,  they  are  the  established  pro- 
cesses of  the  court.    Newl.  83. 

(m>  The  sequestrators  should  keep  the  defendant  actually  out  of  possession,  i  Ves. 
jun.  86. 

(n)  1.  Once  it  was  made  a  quaere  whether  choses  in  action  are  liable  under  a  se- 
questration. 4Ves.735.  Toth.  173. — s.  And  therefore,  whether  a  court  of  equity 
will  pive  any  relief  to  a  judgment  creditor,  as  against  the  money  of  the  debtor  in  the 
imbhc'fuads.  8  Cox,  935. --3.  But  it  is  now  settled  that  it  will  not.  1  B.&B.  387. 
390.  — 4.  So  that  dividends  of  bank  stock  being  choses  in  action,  cannot  be  seques- 
tered. 1  B.  &  B.  387. —  5.  And  hence  the  common  rule  that  stock  is  not  liable  to 
the  payment  of  debts,  during  the  life  of  the  proprietor,  in  any  other  way  than  by  his 
own  specific  charge,  or  under  a  commission  of  bankruptcy  or  an  insolvency.  15  Ves. 
577.  —  6.  Though  standing  in  a  trustee's  name.  S  B.  &  B.  233.  —  7.  And  debts  are 
in  the  same  predicament,  s  B.  &  B.  233.  —  8.  And  see  as  to  the  difierence  in  the 
effect  of  a  sequestration  between  rents  payable  by  tenants,  and  funded  property. .  l  B. 
&  B.  390.  —  9.  But  a  sequestration  lies  against  a  pension  to  A.  and  his  assigns,  payable 
at  the  treasury,  when  in  the  hands  of  the  assknee.  1  B.  &  B.  387. — 10.  Thouj^  a  sahur 
to  an  equerry-  to  one  of  the  royal  mmily  is  not  a  subject  of  sequestration. 
1  Cox,  315.  —  11.  So  an  equity  of  redemption  cannot  be  taken  in  execution,  under  the 
statute  of  finauds.  3  B.  C.  C.  478.  1  Ves.  1.  431. — 12.  So  money  in  the  hands  of  a 
trustee  cannot  be  touched  by  equitable  any  more  than  by  legal  process.    2  Anst  381. 

(o)  1.  But  on  motion  only.  —  2.  And  the  counsel  who  moves  for  it  has  the  warrant 
from  the  Serjeant  at  arms,  wi^h  the  return,  in  his  hand.  Newl.  18. — 3.  Tlie  suppo- 
sition of  law  IS,  that  the  prior  process  is  filed  before  the  subsequent  process  issu^ 
5  Atk.  569; — 4.  The  days  within  which  this  writ  is  made  returnable,  mean  entire  davs! 
I  Mer.  243.  ^ 

If 
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Ifbefere  the  leqae^tntion  awarded,  the  defendant  have  eonreyed  his 
land  (p)  by  coTin,  the  lequestretion  shall  be  awaxded  against  the  defend- 
ant and  his  assigns.    2  Ca.  Ch.  44.        ^ 

And  the  person^  to  whom  the  land  is  assigned,  may  be  taken  upon 
the  sequestration.    2  Ca»  Ck.  44. 

So^  if  land  be  settled,  with  a  power  of  revocation,  it  will  be  subject 
to  the  sequestration.     1  Ca«  Ch.  242. 

Though  the  decree  was  for  payment  of  money,  not  for  land,  and  the 
sequestration  was  for  land  at  the  time  of  the  decree.     Ca.  Ch.  242. 

A  sequestration  binds  from  the  time  of  awarding  it^  not  cS  the  execu- 
tion only.     1  Ver.  68. 

If  the  suit  be  for  land,  a  sequestration  shall  be  granted,  and  also  an 
injunction  for  the  profits,  directed  to  the  sheriff,  or  other  commissioners 
specially  appointed^    Vi^e  Practical  Register  in  Chancery,  S29. 

Where  the  suit  was  against  a  corporation  for  a  debt  due  in  their 
corporate  a^aci^,  (and  against  particular  persons  of  the  same  corpora- 
tion, against  whom,  upon  aemurrer,  the  bill  was  dismissed)  and  the  cor« 
poration  did  not  appear  ;  upon  an  appeal  to  the  lords  in  parliament 
m>m  the  decree  for  the  dismission  and  the  answer,  plea  and  demurrer 
cl  tiie  particular  persons  (but  the  corporation,  though  summoned,  did 
not  appear)  the  lords  ordered,  that  the  jbill  as  to  the  corporation  should 
not  be  dismissed,  that  the  court  of  chancery  should  award  the  usual  pro* 
cess,  and,  if  needful,  a  disfy^ingas  {q)f  which  should  be  served  one  month 
before  the  return,  and  if  the  corporation  did  not  appear,  or  did  not  an- 
swer, that  the  bill  should  be  taken  pro  confessoj  and  the  court 
of  chancery  should  make  a  decree  accordingly.  Ca.  Ch.  206.  Vide 
I  Ver.  121,  2. 

If  again,  the  defendant  appears,  and  afterwards  does  not  answer,  and 
all  process  of  contempt  goes ;  tiie  bill  shall  be  taken  pro  confessOf  and 
a  decree  accordingly.    K.  2  Ca.  Ch.  173,  237.    Vide  1  Ver.  247* 

If  process  goes  agauist  one  defendant  to  a  sequestration  (r)  the  plain* 
tiff  shall  afterwards  proceed  against  the  others,  though  jointiy  concerned^ 
without  him  who  was  sued  to  a  sequestration,  as  when  one  defendant  is 
outlawed  at  common  law.    2  Ca.  Ch.  139. 

If  after  a  sequestration  tiie  goods  are  embezzled  by  a  stranger,  he 
shall  be  examined  for  his  contempt    2  Ca.  Ch.  82. 

But  a  decree  in  chancery  does  not  bind  the  right  of  the  land,  but  only 
the  person,  if  he  does  not  obey  it.     1  Rol.  373. 1. 25.     4  Inst.  84. 

And  if  the  bill  be  against  husband  and  wife,  and  the  wife  appears 
without  the  privity  of  the  husband,  the  bill  shall  not  be  taken  pro  cor^e$$o. 
1  Ver.  247. 

And  therefore  the  court  cannot  impose  a  fine  for  non^performance 
of  a  decree.    R.  4  Inst  84. 


1^)  l.OneclaimiiigtiUetoanettsteseuedliy  tequestratonyoui^ 
Yes.  838. — ^S.  But  must  (on  motion)  be  examined  pro  infereue  mo  before  the  nuMter. 
-8.  And  upon  bdbje  reported  to  be  dearly  entiUed,  the  court  wiU  disch^^ 
mtion  as  to  him.    ror.  Kom.  SO. 

(iq)  Subpoena  to  compel  relators  to  pay  a  sum  of  mon^ ;  on  B0D.ps7meBt»  a  di$* 
iringat  issued.    Dick.  73. 

(r)  1.  If  a  necessary  defendant  is  in  contdnpt»  he  must  be  prosecuted  to  a  seques- 
tration  before  the  cause  can  be  brought  to  a  hearing  against  the  others.  Ftew  Ch.  99* 
^-S.  Unless  be  has  not  wpeared,  and  u  out  of  the  uogdom.    s  Atk..  Sio. 

Nor 
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Nor  decree  damages  finr  not  deUrering  posieauoii,    R,  8  Bui.  S4« 

Yet  there  may  be  a  decreie  for  quieting  the  possession.    R.  3  Bui.  84. 

So  a  sequestration  in  mesne  process  determines  (s)  by  the  death  of 
the  par^.  1  Ver.  58.  (t)  —  if  it  be  for  a  personal  duty.  1  Ver.  166.— 
Otherwise,  if  it  be  after  a  decree.     1  Ver.  58  •  (u)  , 

•  So  a  sequestration  upon  a  bill,  for  a  personal  duty»  does  not  avqid  the 
dower  of  the  wife,  though  the  sequestration  was  before  marriage.  R. 
1  Ver.  118. 

So  sequestrators  (x)  upon  mesne  process  account  for  the  profits,  and 
retain  only  for  satisfaction  of  the  contempt.     1  Ver*  247,  8.  (y) 

(D  8.)  Injunction.  —  The  force  of  it 

An  injunction  (z)  out  of  chancery  cannot  supersede  the  proceedings 
of  B.  R.    Vide  37  H.  6.  13, 14. 

And 


{$)  1.  The  defendant,  by  clearing  his  contempt  and  paying  the  costs,  may  discharge 
the  process. — S.  Unless  in  the  case  of  a  bill  taken  pro  comeao  ad  compuUmdum,  when 
it  will  be  kept  on  foot  notwithstanding,  to  secure  defendant's  appearance^  and  taking 
the  account  before  the  master.  3  Atk.  468.  —  5.  So  the  appointment  of  a  recdver  in 
the  room  of  sequestrators,  discharges  the  sequestration.  S  Ves.  S2.  —  4.  And  a  receiver 
having  been  appointed,  with  the  usual  directions  for  the  tenants  to  attorn,  and  a  tenant 
having  been  served  with  a  writ  of  execution  of  the  order,  and  arrested  upon  an  attach- 
ment, and  turned  over  to  the  Fleet,  sequestration  was  refused.  Dick.  798.  —  5.  See  at 
to  whether  sequestration  will  be  discharged  as  against  real  estate  only.   DicL  106. 

{t)  1:3  Atk.  594. — S.  But  it  is  revived  with  the  suit.    Dick.  138. 

(«)  If  after  a  sequestration  niit  against  a  peer  or  member  of  parliament  for  want  of 
bu  answer,  he  answer,  and  the  answer  be  reported  insufficient,  tne  plaintiff  must  more 
again  for  a  sequestration  niti.    Dick.  158. 

(jr)  1.  It  appears  that  comnussioners  under  a  writ  of  sequestration  have  authority  to 
break  open  doors  in  discharge  of  their  office,  by  comparison  with  the  proceeding  under 
a  commission  of  rebellion.  2^  Mer.  395. — 2.  But  qusere  as  to  their  authority  to  seise 
books  and  pagers,  &c.  belonging  to  a  corporation.  Ibid.—-  5.  Applications  to  empower 
•equestrators  in  mesne  process  to  grant  leases,  have  been  refused.  Didu  638. — 4.  It  Is 
a  contempt  to  disturb  tneir  possession.    9  Ves.  336. 

(y)  1.  Sequestration  upon  mesne  process  may  be  executed.^^2.  By  makii^  the  tenanti^ 
in  ttie  case  of  landed  property,  attorn  and  pav  rent  to  the  sequestrators.  4  Vet.  738.  Dick* 
576. 6S8.— ^.  And  in  the  case  of  personalty,  by  directing  a  sale  of  so  much  as  irill  covertfae 
sequestrator's  ezpences.  1  Ves.  jun.  86.  l5ick.  711.  —  4.  But  not  a^  mort,  unless  the 
goods  are  of  a  penshable  nature.  3  Ves.  23.  Dick.  35$.  554.  S  B.  C.  C.  72.  2  Cox,  284. 
I  Ves.  j.  86.  8  V.&  B.  184.  Vide  Amb.  421.  4  Ves.  735.  —  5.  And  any  sale  must 
be  by  the  court ;  nor  can  the  sequestrators  act  of  themselves.  Bunb.  272.  Bamani^ 
S12.  —  6.  And  the  motion  to  sell  must  be  on  notice.  9  Ves.  206. —  7.  Formerly  it  was 
held,  that  the  sole  object  of  a  mesne  seouestration  was  to  forward  the  farther  process 
of  taking  the  bill  pro  confeuo;  and  therefore  any  sale  of  personalty  was  refiued.  Amb. 
421.  3  B.  C.  C.  72.  2  Dick.  622.  Vide  1  Vem.  248.  —  8.  Unless  for  non-payment 
of  mon^.  3  B.  C.  C.  362.  —  9.  Tbey  have  been  ordered  to  sell  a  leasehold  estate. 
Dick.  107.  Vide  3  Ves.  22.  —  10.  The  sequestrators  must  account  for  what  they  re- 
ceive, and  bring  the  money  into  court ;  to  be  repaid  to  defendant  on  clearing  his 
contempts^  subject  to  thdr  fees.  —  1 1.  Which  they  may  daim,  notwithstanding  a  cqb* 
nderabfe  lapse  of  time  since  the  issuing  of  the  seouestration,  provided  they  have  made  a 
return  from  time  to  time  of  what  they  nave  seisea.  3  Atk.  594. — 12.  The  costs  of  the 
writ  are  taxed  by  the  master;  and  the  sequestrators  are  iJlowed  sometimes  a  pouadi^ 
sometimes  a  gross  sum.  ^  Hind.  1 40.    NewL  20. 

(s)  1.  An  injunction  is  a  prohibitoiy  writ,  issuiiw  bv  the  order  and  under  the  seal  of 
a  court  of  equity,  specially  prayed  for  by  a  bul  In  which  the  plamtiff's  titie  is 
set  forth,  restraining  a  pmon  from  doing  an  act,  other  than  a  criminal  act, 
which  appears  to  be  against^  equity  or  conscience.  Miif.  124.  6  Mod.  16.  1  Mad. 
T.  104, 105.— 2.  It  sometimes  precede^  sometimes  follows  a  decree.  Qad.  —  3.  And 

tixenoe 


416  CHANCERY. 

And  ttierefore,  tfaef  court  will  mre  jadgment,  if  it  be  prayed,  notwitli* 
ctanding  an  injnnction.     R.  22  Ed  4.  87.  b. 

And  if  the  iojimction  be  not  npon  die  attorney,  he  may  pray  it. 
Diet  22  Ed.  4.  37.  b. 

But  if  a  penon,  served  (a)  with  an  injancdon,  afterwards  proceeds  at 
common  law,  it  is  a  contempt  to  the  chancery,  and  he  will  be  coitf- 
mitted.  Semb.22Ed.4.S7.  Yet  there  it  was  said  per Hnssey,thatB.R. 
would  grant  a  habeas  carpuss  and  dismiss  him. 

It  shall  be  served  in  the  same  manner  as  a  snbpoena.  Vide  Practical 
Register  in  Chancery,  197.  (A)    ' 

And 


thence  is  of  two  kinds,  of  which  the  one  is  the  writ  remedial  amongst  the  most  ordi- 
nary  objects  of  which  the  following  may  be  enumerated :  to  stay  proceedings  in  courts 
of  law,  in  the  spritoal  courts,  the  courts  of  adnuralty,  or  in  some  other  court  of  emii^; 
to  restrain  the  indorsement  or  negotiation  of  notes  and  bilk  of  exchange,  the  sue  of 
land,  the  sailing  of  a  ship,  the  transfer  of  stock,  or  the  alienation  of  a  speafic  chattel ; 
to  prevent  the  wasdng  or  assets  or  other  propertjr  pending  litigation ;  to  restrain  a  troa- 
tee  from  assigning  the  legal  estate^  or  from  setting  up  a  term  of  years ;  to  restrain  as- 
ngnees  from  making  a  dividend ;  to  prevent  the  removing  out  of  Uie  jurisdiction, 
marrying,  or  havinj;  any  intercourse  wnich  the  court  disapproves  of,  with  a  ward ;  to 
restrain  the  commission  of  every  species  of  waste  to  houses,  mines.  Umber,  or  any  other 
part  of  the  inheritance;  to  prevent  the  infringement  of  patents,  and  the  violation  of 
copyright  either  by  publication  or  theatrical  representation ;  to  suppress  the  conti- 
nuance of  public  or  private  nuisances;  and  by  the  various  modes  of  interpleader,  re- 
straint upon  multiplicity  of  suits,  or  quieting  possession  before  the  hearing,  to  stop  the 
progress  of  vexatious  liti^tion.  These,  however,  are  far  from  being  all  the  instances  in 
which  this  species  of  equitable  interposition  is  obtained.  It  would  indeed  be  difficult 
to  enumerate  them  all,  for  in  the  endless  variety  of  cases  in  which  a  plaintiff  is  en- 
titled to  equitable  relief,  if  that  relief  connsts  in  restnunine  the  commission  or  the  con- 
tinuance of  some  act  of  the  defendant,  a  court  of  equity  administers  it  by  means  of  the 
writ  of  injunction.  Eden,  Inj.  1,  S. —  4.  The  other  species  of  injunction  is  called  the 
judicial  writ,  and  issues  subsequent  to  a  decree  :  it  is  a  direction  to  yield  up,  to  quiet, 
or  to  continue  the  possession  of  lands,  and  is  properly  described  as  being  in  the 
nature  of  an  execution.  Eden,  Inj.  2. —  5.  May  be  obtained  at  various  stages 
of  the  suit,  according  to  the  circumstances.  Ibid.  —  6.  And  if  to  stay  waste,  or 
other  injuries  of  an  equally  urgent  nature,  upon  filing  the  bill,  and  making 
affidavit  of  the  urgency,  it  will  be  granted  immematel^  to  continue,  till  answer  put 
in,  and  further  order  made ;  and  the  mode  of  obtaining  it  is,  in  term^  by  motioa 
(though  before  service  of  subpoena,  and  without  notice  to  the  adverse  part^);  in  ttacaiion, 
or  between  the  seals,  by  petition  and  affidavit,  and  certificate  of  the  bill  filed.  Ibid. 
—  7.  On  putting  in  his  answer,  the  defendant  mav  obtain  an  order  nut  to  dissolve  Uie 
injunction;  ancithe  court,upon  arguments  drawn  from  considering  the  answer  and  affi- 
davit togedier,  will  either  dissolve  or  continue  .the  injunction  to  the  hearing;  if  no 
cause  is  sbewq,  then  it  is  dissolved  upon  motion,  and  affidavit  of  service  of  the  order. 
Ibid. 

(a}  1.  To  proceed  after  notice  of  the  order  will  be  a  breach  of  the  injunction,  without 
personal  service  of  the  injunction  or  order,  a  Atk.  564.  567.  2  V.  &  B.  349. — 
S.  Therefore,  though  the  act  in  violation  was  done  before  the  injunction  was  sealed. 

1  Dick.  116. — 3,  Hence  where  a  defendant  is  in  court  when  the  oraer  for  an  injunction 
is  made,  he  is  bound  bj  it  from  that  time,  although  it  he-^  formally  served  till  some 
time  afterwards.  4  Pnc&  946.  5  Atk.  564.  567.  —  4.  So  where  he  is  present  in  court 
daring  the  motion,  though  absent  when  the  order  is  pronounced.  14  Ves.  1J6.  18  Ves. 
522. —  5.  Or  having  been  served  with  a  notice  that  the  order  has  been  made,  does  not 
deny,  when  the  motion  is  made  for  his  commitment,  his  belief  that  tbe  order  was  made. 

2  V.  &  B.849.  —  6.  But  the  plaintiff's  lying  by  afler  order  obtainol,  will  preclude  his 
furnishing  a  contempt  in  any  of  the  above  cases.  18  Ves.  522. — 7.  An  injunction,  when 
sealed  at  the  next  seal,  operates  from  the  order,  not  from  the  sealing.    5  Mad.  22a 

(6)  1.  The  practice  however  seems  to  be,  to  serve  only  a  copy  of  tbe  writ  upon  the 
defendant  personally,  shewing  him  the  original  at  the  same  time.  Newl.  lOl.  —  2.  And 
even  personal  service  will,  under  drcumstances,  be  dispensed  vrith,  and  a.  service  upon 

the 
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Aipid  i^  aftor  ^riiice>it  ahali  1)6  4i8obeyed,  |J)  process  ^  .contcoipt 

\\i(^  tUl  the.o^n^  be  takea  imd.oop[iimtte49  apon  nn  affidavit  of  hi» 
^Uj^bedteQpe  If).     Vi4e  FractiaJ  RegUt^r  in  ^fa^qcqrj  2 17* 

And  when  he  is  taken  he  shall  be  comm>itted  [d)^  ,uoUl  he  obc^yiS;  x^r 
gives  security  for  his  obedience,  and  shall  npt  be  heard  in  the  principal 
case,  4uitU  ite  ob^8«    Vide  Practical  R^;ister  in  Chancery,  217. 

\t  exeeutiop  *be  iaken  out,  after  an  inJ[unction,  the  party  shall  make 
restitution  for  all  damage  that  appears  to  be  done  to  the  plaintiff  by  bis 
iffidant;     1  Ver.  «07. 

No  one  shall  be  restrained  by  an  injunction,  if  he  be  not  named. 

But  if  it  be  served  upon  the  attorney^  &c,  ^d  the  defendant  after- 
wards proceeds  himself  \i^  will  bevio  contepipt* 

4Lq<L  if » 4aM0  diiqbqra  an  injunotiQa,  Jhe  will  be  in  .contempt,  though 
4t  iiras  not  r^ularly  obUiined.    2  Ca.  Oh.  ^4. 

And,  though  the  pai:ty  would  not  permit  him  tp  have  ^  writ,  to  ex- 
famine  \\.  wit^  tbe.copy  served.     Se^ib.  %  .Ca.  Ch«  ^04. 

An  inunction  may  be  by  parol,  .to  one  present  in  court.  Vide  Prac- 
ticfd  Register  in  Chanceiy,  197. 

Or  it  shall  be  in  writing.  Vide  Practical  Register  in  Chancery,  197. 

(D  9*}  For  staying  proceedings  at  conunon  law,  (e) 

Chancery  (/)  will  (g)  :by  injunction  stay  all  proceedings  (A)  at  (i)  com- 
mon law  (Ar).  Vide  Practical  Renter  in  Chancery,  196. 

Some- 

this  attorney  substituted ;  as  where  the  injunction  is  to  restrain  an  aedon  at  law,  and 
the  plaintiv  in  that  suit  resides  abroad.  Aid. — 5.  And  where  the  defendant  absconded, 
•ertice  at  the  last  place  of  abode  of  defendant's  wife,  was  ordered  to  be  good  service. 
aVes.447.     14Ves.S05. 

<e)  t.  Upon  ntotion  after  notice.  —  f .  Tlie  notice  of  motion  being  served  personally. 
«  Yes.  4SS. 

(d)  if  the  breach  was -in  consequence  of  an  error  in  Judgment,  rather  than  a  wilful 
contempt,  the  court  seldom  proceeds  to  the  extremity  of  a  committal,  but  orders  the 
|iacty  to  pay  the  costs  of  the  application.    Newl .  l  o l . 

(«)  It  fre<|uently  happens  that  a  person,  -in  consequence  of  some  circumstance  of 
which  judicial  notice  can  only  be  taken  in  a  court  of  equity,  has  an  advantage  in  pro« 
eeeding  in  a  court  of  ordinary  jurisdiction,  which  must  make  that  court  an  instrument 
of  injustice.  There  are  also  many  cases  in  which  the  le^l  defence  to  a  claim  set  up  at 
law  rests  either  exclusively,  or  in  a  great  degree,  within  the  knowledge  of  the  party 
advancing  the  claim,  by  which  means  that  defence  can  only  be  obtained  througn  the 
assistance  of  a  court  of  eautty.  As  it  is  against  conscience  therefore  that  the  party 
should  in  the  one  ease  make  anv  use  of  the  advantage  of  which  he  is  thus  inequitably 
possessed,  or  that  he  should  in  tne  other  proceed  in  the  assertion  of  his  claim,  without 
communicating  the  information,  it  has  become  one  of  the  most  ordinary  modes  of 
equitable  interposition  to  afibrd  relief  by  injunctions  to  stay  proceedings  at  law.  Eden, 
Ini  ». 

(/)  1.  An  injunction  to  stay  proceedings  in  other  courts  may  be  obtained  where  there 
u  a  concurrent  jurisdiction,  or  where  something  is  suggested  which  affects  the  equitable 
nght  of  the  party  in  the  proceedings  in  the  other  court,  l  Mad.  T.  106.  —  3.  Where 
two  courts  have  a  concurrent  jurisdiction  of  the  same  thing,  that  court  is  entitled  to 
retmn  the  suit  in  which*  it  u  commenced,  and  may  enjoin  any  other  court  from  pro» 
eeeding  in  the  suit.  Ibid.  —  5.  It  has  however  been  decided,  that  if  a  bill  is  brought 
in  the  exchequer  to  foreclose,  the  defendant  may  file  a  bill  in  the  court  of  chancery  to 
redeem,  and  that  a  plea  of  the  former  suit  cannot  be  sustained.  1  Vem.  sso.  —  4.  It 
may  be  true  that  such  plea  is  bad ;  but  the  court  of  exchequer  perhaps  might  on  appli* 
cation,  have  given  the  party  relief  by  means  of  an  injunction.  1  Mad.  T.  106. —  5.  So 
io  those  cases  in  which  the  court  of  chancery  and  the  spiritual  courts  have  a  concurrent 
Vol.  II.  E  e  jurisdiction, 
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* 

Sometimes  it  Btays  trial  (/),  or,  after  a  verdict,  it  stays  judgment,  or 
after  judgment,  execution,  or  if  the  execution  hath  been  executed,  it 
will  stay  the  money  in  the  hands  of  the  sheriff  (m).  Vide  (n)  Practical 
*  ^r  in  Chancery,  201)  2. 

It 


jurifldictiony  the  court  of  chancery  will  not,  with  some  excepUons,  hinder  the  spiritusl 
court,  bdng  first  ponessed  of  the  suit,  from  proceeding  in  it.  Prec«  Ch.  546.  1  Mad. 
T.  107. 

(g)  With  thifl  reservation,  that  an  abuse  of  this  jurisdiction  will  be  goaided  against 
with  the  nicest  care.    8  Ves.  to. 

(A)  1 .  But  the  process  of  a  court  of  law  upon  an  award  made  a  rule  of  court  under  the 
statute  cannot  be  stayed.  14  Ves.  5S0. «—  8.  Though  the  rule  mi^^t  be  otherwise 
whem  the  awaid  was  made  in  the  course  of  a  cause.    Id.  598. 

(•)  1.  ST  a  suit  is  instituted  in  the  spiritual  court  for  tithes,  and  a  modus  is  set  v^  as 
a  defence,  the  court  of  chancery  or  exchequer  will  grant  an  injunction  to  stay  pro^ 
ceedinf^  m  the  niritual  court.    1  Fowler,  511.   Vide  Bunb.  176.  —  8.  But  if  a  smt  ia 
there  instituted  ror  subtraction  of  tithes,  and  the  defendant  brings  a  bill  to  estabfish 
a  mbdus,  and  on  the  bare  suggestion  of  a  modus,  moTCs  for  an  injunction  to  stay  the 
proceedings  in  the  ccclesiasrical  court,  it  will  not  be  granted.    1  Mad.  T.  107.  — -  5.  If 
indeed  the  modus  pleade|^  b  admitted,  the  ecclesiastical  court  may  then  proceed  npon 
the  modus ;  but  if  denied,  that  court  cannot  proceed  |»rci»pfer  iriatiomg  defectum.  3.  Atk. 
687.  —  4.  But  where  a  bill  was  brought  in  the  ecclesustical  court  to  establish  niodnses» 
some  of  which  the  defendant  admitted,  and  denied  the  rest  and  greatest  part^  the  court 
of  ezdieaner  gruited  an  injunction.    Bunb.  176.  -r  5.  Chancery  will,  on  a  bill  filed* 
gnmt  an  injunction  to  the  spiritual  court  to  stay  a  husband's  proceedings  in  that  court* 
to  obtain  a  kgsey  oren  to  his  mlk.    Free  Ch.  548.    Vide  l  Dick.  375.    l  Atk.  491. 
»-6.  So  where  a  suit  is  instituted  in  the  spiritual  court  by  a  frtiier  for  an  infiuot's  legacy. 
sAUl  689.—  7.  And  in  aU  cases  of  legacies  where  there  is  a  trust,  or  as  it  has  bec»  said, 
any  thing  in  the  nature  of  a  trust,  chancery  will  mnt  an  injunction.    1  AtL491.  Vide 
1  Didu  98.    8  IKcL  769.  —8.  But  no  injunction  Bes  to  stay  proceedings  in  the  admiral^ 
eourt  in  a  suit  for  the  condemnation  ofa  ship,  on  the  ground  that  a  note  had  been  ob* 
tained  by  duress  from  the  captain  acknowledging  the  ririit  of  capture,    s  Afk.  350. 

(  k)  1.  TUs  injunction  issues  by  order  and  under  the  seal  of  the  court,  not  upon 
account  of  an^  supremacy  which  the  court  assumes  over  a  court  of  law,  but  in  reelect 
of  its  jurisdiction  as  a  court  of  equity,  by  which  it  controuk  lie  poWjf,  and  not  <Ar  eoarf 
from  proceeding  at  law.  1  Atk.  680. —  8.  The  court  of  chancery  in  tiiese  cases  admits 
the  jurisdiction  of  the  court  of  common  law ;  and  the  ground  on  which  it  issues  the 
injunction  is»  that  the  parties  are  making  use  of  the  jurisdiction  contraiy  to  equity  and 
consdence.  1  Atk.  516. — 3.  Itis  a  general  rule,  illustrated  by  an  abundance  of  cases, 
that  whenerer  aparty  by  fraud,  accident,  or  othorwise,  has  an  advantage  in.proceediag 
in  a  court  of  ordinary  jurisdiction,  which  must  necessarily  make  that  court  an  instru- 
ment of  injustice,  a  court  of  equity  to  prevent  a  manifest  wrong  will  interpose  by  re- 
straining the  party  whose  consaence  is  thus  bound  from  using  the  adranti^  he  has 
improperly  gamed.    Vide  Mitf.  116. 

(I)  1.  Notwithstanding  the  common  injunction  allows  the  defendant,  being  in  a  oon« 
dition  to  demand  aplea,  toproceed  to  trial ;  yet  will  the  court  extend  the  injunction  to 
stav  trisJ,  upon  the  plainti£rs  affidavit  of  belief,  that  the  defendant's  answer  will  aflbid 
a  defence  to  the  action  at  law.  16  Ves.  883.  —  8.  Nor  need  the  affidavit  be  particular 
respecting  die  anticipated  discovery.  8  Dick.  789.  13  Ves.  383.  —  3.  Unless  the  de- 
fendant is  abroad.  Semb.  8  B.  C.  C.  640. — 4.  An  affidavit ,  however,  that  the  plaintiir 
is  advued  and  believes  that  he  cannot  safely  eo  to  trial  without  the  answer,  will 
not  under  any  drcumstances  do.  16  Ves.  883.  Vide  cont.  8  Dick.  788.  8  Ves.  46. 
16  Ves.  880.  —  5.  Such  injunction  too  must  always  be  bottomed  upon  tiie  commoa 

injunction.  3B.CC.87.  10  Ves.  45a  ^-6.  And  if  moved  for  on  tl^  eve  of  the  assises, 
secnriqr  for  costs  will  be  required.    13  Ves.  454. 

(si)  1.  It  is  an  established  rule,  that  where  a  rerdict  has  been  obtained  at  ]aw,and  the 
ddendant  in  cqui^r  is  resident  abroad,  and  an  injunction  has  been  obbiined  for  want 
of  an  answer,  the  court  will,  upon  the  application  of  the  defendant  before  answer,  order 
the  money  recovered  by  the  verdict  to  be  brought  into  court,  or  the  injunction  to  be 
dissolved.  8  B.C.  C.  14.  Newl.  loa —  8.  An  affidavit,  however,  contnMlicting  the 
antoial  allegations  in  the  plaintiiTs  bill,  seems  necessary.    8  B.  C  C  188. 

(a)  1. 10  Ves.  144.  5  B.  C  C.  73.-8.  Of  if  partoniy  ofa  judgment  debt  hMbeeo 
levied  by  •Jf^/a^  it  may  issue  to  restnun  the  suing  out  of  a  cB.atf.M.—  3.  And  where 

such 
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It  shall  (o)  be  granted  to  stop  proceedings  at  common  laW,  if  the  de- 
fendant {p)  makes  any  delay ;  as^  if  he  does  not  appear  4ipon  the  snbpcena^ 
bat  an  attachment  is  awarded  {q)y  an  injunction  shall  be  granted  until 
answer. 

So,  if  the  defendant  be  b^ond  the  sea  (r),  or  absconds,  by  which 
means  he  cannot  be  served.    Vide  Practical  Register  in  Chancery,  198. 

Or,  if  he  prays  time  to  make  his  answer. 

Or,  takes  out  a  dedimus  potestatem  to  take  his  answer  in  the  country ; 
and  the  defendant  ought  to  take  notice  thereof  without  service  of  the 
injunction*     1  Yen  25.  Vide  Practical  Raster  in  Chancery,  200. 

So,  in  the  exchequer,  if  there  are  exception^  to  the  answer,  and  a  ma- 
terial exception  is  discovered  to  the  court,  upon  motion.  Rules  and 
Orders  in  Exchequer^  \S.    Riile  41. 

And  such  an  injunction  shall  not  be  restrained  as  to  a  prosecution  of 
an  under-sheriff  for  a  contempt  before.     1  Ver.  25. 
^  If  an  injunction  be  upon  a  dedimusy  before  dedaration,  the  plun- 
tiff  cannot  declare,  and  shall  not  proceed  against  bail.    Per  King, 
5  Geo.  2.  17. 

If  after  declaration,  he  may  proceed  to  judgment,  and  the  execution 
only  is  stayed.     5  Geo.  2. 17.     Vide  8  P.  W.  146.  148.  {s) 

An  injunction  until  answer  (J)  if  it  be  not  continued  within  fourteen 
days  after  answer  made,  and  upon  a  certificate  of  the  roister,  if  there 
be  no  motion  for  the  continuance  of  it  (ti)  iqxm  the  merits  of  the 

— ' ^  I  ■  ■  I  -  ■IT—       >■  »l|-^«l  I— I      II I     ■■ 

todi  injonctioDS  are  ^yed  by  the  bill,  there  is  commonly  a  suggestion  in  k;  such  as 
that  the  complainant  is  not  aole^  for  some  reasons  therein  stated,^  to  make  his  defence 
in  the  other  court,  though  he  hath  a  good  discharge  in  equity,  or  that  the  other  party 
proceeds  at  law  for  a  penally  and  threatens  to  make  the  complainant  pay,  or  that  the 
.other  court  has  not  jurisdiction  of  the  cause,  which  is  cognizable  in  the  court  where  he 
files  his  bill,  or  that  the  other  court  refuses  some  r^htful  advantage,  or  does  injustice  to 
him  in  the  proceedings,  or  has  not  power  to  do  him  right.  Prac  Reg.  S32.  1  Mad. 
T.  iia 

(o)  1.  Injunctions  are  not  of  right,  but  discretionary.  Amb.  99. -r  S.  And  of  late 
years  have  been  allowed  with  greater  liberality  than  formerly.     7  Ves.  507. 

{p)  1.  An  injunction  lies  only  against  a  party  to  the  suit  —a.  And  in  the  common 
case  of  an  injunction  after  a  decree,  in  the  absence  of  a  creditor,  no  one  appearing  for 
him  as  counsel,  which  might  make  a  difierence,  it  seems  that  he  could  not  be  proceeded 
against  for  a  breach  of  the  injunction.    7  Ves.  S57,  S58. 

{qS  1.  Or  does  not  answer.  —  2.  Thus,  to  an  amended  bill,  notwithstanding  the  ori- 
ginal bill  was  answered,  no  injunction  having  been  before  obtain^  or  applied  for. 
13  Ves.3S3.  ^  Barn.  533.  —  5.  But  not  after  the  dissolution  (whether  on  the  merits  or 
for  want  of  shewing  cause),  of  an  injunction  previously  obtained.  5  Atk.  694,  s  Ves.  1 9. 
3  B.  C.  C.  425. —  4.  N'or  where  an  injunction  has  been  refused  upon  the  merits,  when 
applied  for  on  the  coming  in  of  the  answer.    Kinnear  v.  Lomax,  Newl.  95. 

(r)  Where  defendant  is  abroad,  a  special  ground  must  be  laid,  proving  the  mate- 
riality of  the  discovery  reouired.    2  B.  C.  C.  640. 

{$)  I.  If  at  the  time  or  obtaining  the  injunction,  the  defendant  is  in  a  condition  to 
demand  a  plea,  the  terms  of  the  injunction  allow  him  to  call  for  a  plea  and  proceed  to 
(rial,  and  for  want  of  a  plea  to  enter  up  judgment;  and  execution  only  is  thereby  stayed. 
-^  2.  Hence  after  judgment  of  assets  quandoy  the  plaintiff  may,  in  spite  of  an  injunction 
served,  sue  out  a  id,  fa,  to  inqjuire  into  the  assets.   5  P.  Wms.  146. 

(<)  1.  Ail  injunction  against  more  defendants  than  one  will  not  be  dissolved  till  all 
have  answered.  Barn.  3^4. — 2.  Unless  the  defendants  who  have  not  answered  are 
mere  formal  parties,  or  from  whom  no  discovery  can  possibly  be  expected.  Newl.  98. 
—  3.  Tlie  allowance  of  a  plea  or  demurrer  to  the  whole  bill  dissolves  the  injunction, 
unless  accompanied  by  an  answer.    Wj.  P.  R.  243. 

(tt)  Vide  supra. 

£  e  8  causey 
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XiRii^e  Or)^  or  die  mii&cieaey  ,q(  tjhe  MMnver  (y)»  ibe  moie  t^nD  («)  or 
ike  first  Mai  afierwsrcU  (a),  abftU  be  diatolTed  witbout  motion  (6).       t 

j^n  iDJmictaon  »hgll  be  granted  for  otaying  fNroceediDffB  at  Jawj  imtil 
the  hearing  of  the  cause,  when  the  action  sued  is  for  an  old  debt  Vide 
I'raqtic^  M^gister  ip  .Cbaneeiy,  199,  202. 

Or,  the  creditor  «pd  debu>r  are  4e«d  for  a  long  time  pawed  befiure  the 
action  commenced.     Vide  Practicfd  Regiiitcr  in  Chancery,  198* 

So,  vhep  the  defoodwt  .confesses  tba^  whicb  shews  .there  wyis  no 
.i^ise  of  acdoBj  J^y  Jii^  w^wen  Vide  Practical  Reg^tor  in  fChwcory, 
198. 

Or,  any  record,  or  writwg  ffh&W^  k.  Vide  Pr^ctiq^l  R^jgister  m  Qian- 

^ry^  rpe. 

Asy  if  the  defendant  sues  execti^on  upoo  n  sMHite,  contriiry  ^  tfae 
rdeleazauce. 
ft  If  he  spes  a  bond,  wbe9  be  wji^ibeje^u^eof  tlienonrperformajice  of 

f;heicon4itiion. 

^f  he  s^es  a  bond  with  a  great  penaltyt  wberie  ith^  cause  of  the  forfei- 
ture was  small. 

If  the  cause  of  action  accrued  by  fraud. 

If  the  bood,  or  jvdgmeot  wfis  cjitftined  by  frauds 

,If  the  .con^ideTAtion  for  the  giving  of  a  boudt  judgment^  &c.  was  Qever 
|>erfpi7ned. 

Jf  the  daugbter  of  the  obligee  tAfiB  part  of  tbe  money,  which  the 
obligor  was  paying;  though  she  was  the  wife  of  the  obligor,  but  parted 
from  her  husband.     1  Ch«  R.68. 

So,  when  the  defendant  commences  an  action,  after  the  bill  eadiibited, 
for  a  thin^  demanded  in  tlie  bill. 

So,  if  there  be  a  suit  depending  in  the  spiritual  court  for  the  probate 
of  a  codicil,  by  which  the  obligation  sued  is  discharged.     R*  Hard.  96. 


(jr)  1.  The  genera]  rule  in  shewing  cause  against  disFolyii^an  injunction  is,  that  no 
aimlavit  contradicting  the  answer,  or  asserting  a  fact  not  admitted  by  it,  can  be  read, 
unless  in  the  case  of  waste  or  iufringeiuent  of  a  patent.  S  P.  Wois.  255.  —  S.  Not 
therefore  in  the  case  of  an  injunction  to  prevent  the  negotiation  of  a  bill  of  exchange. 
aVes.  550'. 

(y)  1.  8o  the  ha?ing  procured  a  reference  of  the  answer  for  impertinence^  may  be 
shewn  for  cause  against  dissolving  the  injunction,  l  s  Yes.  is.  —  8.  The  court,  howerer, 
in  the  case  of  insufficiency,  will  order  the  plaintiff  to  procure  the  master's  report  upon 
the  insufficiency  in  four  days,  in  that  of  impertinence  in  a  week,  or  in  default  theroof, 
the  injunction  to  stand  dissolved  without  further  motion.  14  Ves.  534. 

(4B)  l.It  often  happens  that  when  the  day  for  shewing  cause  arrives,  the  plainttiT  in- 
tending to  insist  that  there  is  sufficient  ground,  from  the  facts  in  the  answer,  to  support 
theinjunction,is  not  ready  to  go  into  the  discussion  ut  that  time;  intbiscase  it  is  of  course 
to  allow  the  plaintiff  time,  upon  his  undertaking  to  shew  cause  on  the  merits  within  a 
short  time.  Newl.  98. — S.  if  however  the  motion  to  dissolve  the  inlunction  be  made 
at  the  last  seal  afier  Tiinitv  term,  the  plaintiff  cannot  have  time  till  the  next  day  of 
notions  upon  the  usual  undertaking  to  snew  cause  on  the  merits,  but  will  be  permitted 
to  shew  caufte  during  the  petitious.    5  Ves.  552. 

(a)  The  plaintiff  cannot  shew  exceptions  for  cause  on  the  last  seal  afler  an  issuable 
term,  when  the  injunction  stavs  trial.^    Newl.  97. 

(5)  1.  As  to  whether  amending  a  bill  afler  »n  injunction  puts  an  end  to  the  injunction, 
see  S  Dick.  536.  9  Anst  es,  l  Dick.  S55.  Newl.  99,  loo.  —  9.  It  is  usual,  when  an 
amendment  is  necessary,  to  sppljjT  for  leave  to  amend,  without  prejudice  to  the  injunc- 
tion. Newl.  100.  —  3.  If  exceptions  are  taken  to  the  answer,  it  would  be  clearly  irre- 
gular to  move  for  the  common  order  to  amend  till  the  exceptions  are  disposed  of.  s  S. 

So, 
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So^  there  sbatl-  be  ati  order  to  stay  prodeeding^i^iiist  a  defcmdaliti 
whp  is  an  (Bilabasador  in  the  service  of  the  king  bayond  sea,  ibr  a  jtui 
and  ^  dny^  wpHMs  he  returns^  aooner.    d  Ver.  S  17< 

Bat  an  injunction  shall  not  be  granted  to  stay  proeeeditog»  at  b# 
vpon  a.  bttre  atw;»tio»^f  the  plaintiff  hy  EiiKbilk 

Nor  4iaU  it  be  gnmted  in  the  eKchecpier  (c),  but  iqmr  ihotio*  m 
court,  and  good  cause.     Rules  and  Qrdlers  in  Exchequer^  1&«  Ruk  M* 

It  sbull  not  be  giMted  6r  ctissolved  upm'  a  petition.  Ord.  ^.'  Gla. 
Rules  and  Orders^  of  Chteoery^  12».  Vide  Practical  Register  in  Chon^ 
eery,  203.  {d) 

It 

{ey  r.  llie  doihmoti  idfoik^^h  Mhy  in  chMciiry  Ae  obtained  upoa  iimMi€iito#  peOfien^ 
to  the  master  of  the  rolls,  and  is  to  continue  till  answer  or  further  orde^.  -^  2.  And  nb 
affidavit  of  merits  is  required,  unless  where  defendant  is  residing  abroad,  in  which 
case  the  plaintifT  must,  when  he  mo?es  for  the  injunction,  support  the  material  facts 
alleged  in  th«  bilr,  6van  ^avit.  —  i.  And  ^h^re  defendant  is  abfoad,  rf,  after  an 
tfMWer  is  pM  in  to  tfie  original  biU,  o«i  #hicb  the  pUiMiffMither  moved  for  dffii^nc^ 
tion,  nor  excepted,  he  amends  the  bill,  the  court  will  not  erant  an  injnnedon  for  Waiir 
of  an  answer  to  these  amendments,  though  verified  by  affidavit^  unless  the  plaintiiT  can 
satisfactorily  account  to  the  court  why  the  new  facts  were  not  put  in  to  the  original  bill. 
1 1  Ves.  S6S.  —  4.  l^e  codiitoon  injunction  dbes  not  extend  ifo  stay  proceeditigs  in  the 
t*)ritaAl  court,  M  it  does  to'  ftay  proceediags  At  law  ;•  so  that  whenever  proceedings  in 
tne  spiritual  court  are  to  be  stayed,  it  is  to  be  moved  specially ;  nd  it  seeom  that  the 
same  rule  holds  with  respect  to  proceedings  in  the  court  of  admiralty.  1  P.  Wms.  900. 
Newl.^95. 

(d)  1.  It  is  directed  both  by  lord  Bacon's  and  lord  Clarendon's  Oi'dM,  tfaMf  no  in- 
junction for  stay  of  suit  should  be  granted  or  revived  upon  petUion,  fieames  Ord.  12. 
S5.  S14.  Eden,  Inj.  45.  -^~  2.  This;  says  Mr.  £den,  seemrto  have'bwu  uiideKCOOdfo 
be  the  practice  at  a  much  earlier  period ;  the  granting  injunctions  without  bill  pre» 
fibusly  filed  having  been  otie  6f  the  articles  of  impeacbmeat  against  cardinal  Wolsey. 
4  Irist.  92.  Eden,  Inj:  45.  —  S.  There  are  indeed'  instances,  he  continues,  sul»dqAent  to 
these  ordefs,  of  injuilctibtos  granted  in  causes  which  had  abated  and  not  been  rMved. 
i  Eq.  Abr.  285.  —  4,  There  is  also'  a  ease  wher^  a  manor  with  an  advowson  appendant 
had  been  ibort^^iged,  and  the  church  becoming  vacant  pendin^^  a  suk  to  foreclose,  in 
whSch  tfte  court  grattited  an  irtiunction  to  stay  proceedings  in  a  ^ttor^  iu^pedit  bf<oiigM 
by  the  morteagee,  though  t!he  clefbndaMt,  the  mort^or,  had^  nbt  fil^d  abill.  2^  Vern. 
40t.  —  5.  These,  however,  he  obset^es,  are  precedents  which  Would  not  be  Ibll'OWed 
at  present ;  and  it  is  laid  down  in  aM  the  books  as  an  established  rule,  tliat  an  itHnrtction 
to  stay  i^roceedttfg^  tA  law  wiH  not  beghinted  except  upon  bill  filed.  W^  Pr.  Rfeg.  2^'. 
Harr.  Ch.  ^r.  544.  1  Tufn.  Cfa.  Pr.  361.  Bden,  Ini  46.  -^  6.  Thus  whei<e  8(  bSi  Was 
filed  by  a  seller  foit  a  spedfie  perfonbance,  and  an  i^ijunetion  was  moved  foi^  to  rc^stnan 
the  purchased  fh>m  pn^ceeding  at  law  to  recover  the  deposit  from  tbeseller^s  attot^ney, 
to  whom  it  was  paid,  the  motiotv  was  refused  with  costs,  the  attomev  not  bdng  a  paity 
to  the  suit.  Brown  v.  Frost,  Sugd.  Y.  ft  P.  196. — 7.  To' this  rale,  Mowever,  there  are 
certain  exceptions :  as  where  a  decree  has  been  made  against  an  executor  for  the  ad^ 
ministration  of  assets,  in  which  case  the  court  will  interOOse  by  injunction*  at  the  appl!>* 
cation  either  of  the  executor  of  of  the  heir,  or  of  the  plaintifr  iM  the  cause,  \6  i^MMn 
a  creditor  who  is  no  party  to  the  suit  from  proceeding  at  law.  Eden;  Inf.  5t.  -^ 
8«  Where  piaintifi;  having  elected  to  proceed  in  equi^,  is  restraftied  (Vom  proceeding' in. 
the  cause  at  law,  by  the  order  which  direet»  hitt  to  elect.  Id,  9^i — 9.  Where  idlier  n 
decree  the  court,  at  the  application  of  the  defendant,  restmins  the  plaintilT  from  pro- 
ceeding at  law  for  the  same  matter.  Id.  56.  —  la  By  another  exceptlion,  the  necessity 
which  formerly  existed  for  the  bail  or  the  sheriff,  if  proceeded  against  by  the  plaintiff 
at  law,  to  ffle  a  bill  for  an  injunction,  has*  been  supei%eded,  tihe  coiHrts  have^  conr^K- 
dered  such  proceeding  as  a  breach  of  the  injunction  already  grouted.  Eden,  Inj.- 46. 7^: 
—  1 1.  There  are  also  instances  where  caOses  have  been  depending  for  other  purposes 
itt  which  applications  have  bebn  made  without  bil(  filed,  vostaj'  proceedings  eitiiei^  a^- 
law  or  in  t^e  ecclesiastical  court;  and  u^kHi  the  partv  nndercakmg  to  file  a  bill  immet* 
diately,  the  court  has  stayed  proceecfings  until  sttcn  bill  fitedl  £den,rnj.  47. — 14.  Thus 
where  there  was  a  decree  which  had  been  affirmed  by  the  house  of  lords,  declaring 

E  e  5  that 
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It  skall  not  be  granted  to  stay  or  remoTe  a  suit  by  ceriicrarij  until  • 
bond  be  given  that  the  bill  is  sufficient  for  that  purpose,  and  it  shall  be 
proved  within  fourteen  days  ^fter  the  writ  of  injunction  deliyered.  Vide 
Practical  Register  in  Chancery,  41. 

And  if  not  done,  upon  cei^cate  of  the  n^ect  by  the  examiner,  it 
dial]  be  dismissed  with  costs,  and  a  jirocmbftifo  granted.  Vide  Practical 
R^;ister  in  Chancery,  41,  2.    Videpos^(2  0.1.) 

K  shall  not  be  sranted  after  veroict  usually^  without  bringing  tfac| 
money  recovered  mto  court.  Vide  Pracdcal  Roister  in  Cbanceiy, 
20«. 

But  before  verdict^  the  money  is  not  usually  brought  into  court. 

An  injuncti<»i  after  a  verdict  shall  be  delivered  into  the  hands  of  the 
chancellor  himself,  with  the  order  upon  which  it  issued.  Vide  Practical 
Roister  in  Chancery,  197. 

If  money  is  broimht  into  courts  m-  order  to  have  an  injunction  to  a 
suit  upon  a  bond,  iTit  afterwards  appears  that  the  greatest  part  of  the 
bond  is  paid,  the  money  shall  be  redelivered,  on  security  to  pay  all  that 
is  due.    Ch.  R.  1. 

It  shall  not  be  granted  to  an  ejectment,  though  the  lessor  had  five 
verdicts  agunst  his  title  in  other  ejectmoits.    £q.  R*  2. 

If  the  plaintiff  after  an  injunction  does  not  proceed  for  three  years^ 
(or  as  Shepherd  says  for  three  terms),  it  shall  be  dissolved  ex  eursu. 

If  it  be  obtained  by  misinformation,  or  abuse  of  the  court,  it  shall  be 
dismissed  with  costs. 


that  certain  fee  farm  rents  passed  by  a  will,  and  direcdng  the  trustees  to  convey, 
defendant,  in  order  to  obtain  the  opinion  of  a'court  of  law,  having  afterwards  distrained 
for  non-payment  of  these  rents,  upon  an  application  for  an  injunction,  lord  Kins  ob- 
served, tnat  thouch  he  thought  himself  not  warranted  in  granting  an  injunction  witnoot 
luU,  yet  he  would  not  endure  to  see  the  justice  of  the  court  questioned,  and  accordin|^y 
made  an  order  to  stay  the  proceedings  at  law  till  a  bill  was  broug^  for  an  injunction. 
S  £q.  Abr.  527.  Eden,  Inj.  47.  — 13.  Upon  this  authority,  lord  Hardwicke,  in  the  cause 
of  the  Duke  of  Buckingham  v.  Duchess  of  Buckingham,  in  which  the  duchess,  after  a 
decree  directing  the  trusts  of  the  will  of  her  late  fausliand  to  be  carried  into  effect 
(which  had  been  affirmed  in  the  house  of  lords),  applied  to  the  spiritual  court,  and  dted 
the  executors  to  prove  the  will  per  tedet;  whereupon  Mr.  Sheffield  moved  for  an  in- 
junction to  stay  her  proceedings  in  the  ecclesiasdol  court :  and  lord  Hardwicke  sud, 
that  he  did  not  think  himself  authorized  to  grant  an  injunction,  which  could  not  be 
done  without  a  bill  for  that  purpose;  but  as  there  appearad  reason  to  stay  the  duchess's 
proceedings,  he  made  the  same  order  as  in  the  case  last  cited.  2  £q.  Abr.  526.  £den, 
Inj.  47. — 14.  Lord  Tburlow,  under  similar  circumstances,  refused  an  injunction.  I  Cox, 
S96.  Eden,  Inj.  48. —  15.  But  it  does  not  appear  that  the  expedient  of  granting  an 
injunction  till  bill  filed  was. suggested  to  hun.  £den,  Inj.  48. — 16.  In  that  case  there 
had  been  a  decree  for  a  specific  performance  of  an  agreement  for  a  lease,  which  had 
been  accordingly  executed;  the  plaintiff  however  brought  an  action  against  the  defen- 
dant to  recover  damages  for  the  delay  in  performing  the  agreement.  His  lordship 
thouglit,  that  although  the  defendant  would  have  been  clearly  entitled  in  a  new  suit, 
yet  the  decree  having  been  wholly  executed,  the  court  would  not  make  such  an  order 
m  the  original  cause.  Eden,  Inj.  48.  —  1 7.  In  a  recent  case,  however,  in  Ireland,  where 
the  precedents  of  lord  King  and  lord  Hardwicke  were  cited,  this  indulgence  was  car- 
ried to  a  considerable  length.  A  bill  for  the  specific  performance  of  an  agreement  bad 
been  dismissed  with  costs,  the  plaintiff  not  having  been  able  to  make  a  good  title.  He 
ihen  brought  an  action  upon  the  agreement,  and  upon  a  motion  made  by  the  defendant 
to  restrain  him  from  proceeding  at  law,  lord  Manners  granted  an  injunction,  upon  the 
lleiendant's  undertaking  forthwith  to  file  a  bill.  2  B.  &  B.  3i9.    £dcn,  Inj.  48. 

(D  10.)  For 
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(D.  10.)  l^or  cause  of  privilege* 

An  injuncdon  shall  be  granted  to  stay  a  suit,  when  the  defendant  is 
privileged  to  be  sued  in  chancery.    Vide  Prac.  I^g.  in  Chan.  216. 

When  money  was  lent  to  the  defendant  for  a  loan  to  the  kbg.  1  Ch. 
R.  44. 

When  the  plaintiff  sues  in  the  excheouer  for  the  same  cause,  there 
shall  be  a  rule  that  he  shall  make  his  ejection  ii!i  which  court  he  will 
proceed;  if  he  chooses  in  the  exchequer,  the  bill  in  chancery  shall  be 
dismissed;  if  in  chancery,  an  injunction  goes  to  the  exchequer*    8  Ch. 

(DIL)  For  staying  waste. 

By  the  common  law,  a  prohibition  went  out  of  chancery  against  tenant 
by  the  curtesy,  in  dower,  or  as  guardian,  at  the  prayer  of  hun  who  had 
the  inheritance^  to  inhibit  waste^  and  that  before  waste  committed. 
2  Inst  299. 

So,  now,  an  injunction  shall  be  granted  upon  an  affidavit  of  waste 
committed,  to  inhibit  any  waste  to  be  committed  by  tenant  ft>r  life  or 
years.    Vide  nrac  R^.  in  Chan.  212^  213. 

Or^  to  inhibit  meadow  or  other  pasture,  not  ploughed  within  twenty 
years,  being  ploughed.  1  Ch.  R.  14.  Ch.  R.  189.  Vide  Tract.  R^, 
in  Chan.  212. 

So,  to  inhibit  anciient  indosures  being  thrown  down.  Vide  Pract. 
R^.  in  Chan.  212. 

Or,  houses  being  pulled  down.  2  Ca.  Cha.  S2.  Vide  Pract.  R^. 
in  Chan.  212. 

And  it  shall  be  granted  also  against  tenant  after  possibility,  &c.  if  he 
pulls  down  the  seat,  &c.    2  Ca.  Cha.  32. 

Or,  against  him,  who  in  respect  of  a  trust,  &c.  is  not  liable  to  an 
action  of  waste.     Ibid. 

[If  lands  are  limited  to  A.  for  life,  to  trustees  to  preserve,  &c.  to  i^t, 
&c.  sons  of  A.  in  tul,  remainder  to  B.  for  life^  to  his  first,  &c.  sons  in 
tail,  reversion  in  fee  to  A.,  the  court  will  grant  injunction,  and  continue 
it  till  hearing,  to  stay  A.  cutting  timber,  at  the  suit  of  B.,  though  he  has 
not  the  immediate  remwider,  or  at  the  suit  of  the  trustees  to  preserve^ 
&c.    T.  1744,  3  Atkyns,  94.] 

[If  a  father  devises  lands  to  his  son  and  his  heirs^  but  if  he  dies  before 
twenty-one  without  issue,  to  his  daughters,  and  directs  in  that  case  the 
lands  to  be  £old,  and  the  ^oney  divided  among  them ;  the  court  will 
grant  injunction  to  prevent  cutting  timber  till  the  son  is  of  ase;  for  till 
of  age,  he  shall  be  considered  as  trustee  of  the  inheritance  for  me  benefit 
of  the  daughters.     M.  1744,  3  Atkyns,  209.] 

[The  court  will  grant  injunction  to  restrwi  tenant  for  life,  without  im- 
peachment of  waste,  firom  cutting  down  trees  in  line?  or  avenues,  or 
ridings  in  a  park,  whether  planted  or  growing  naturally,  or  trees  not  of 
a  proper  jnrowth  to  be  cut.  P.  1745,  3  Atkyns,  215.  See  also  2  Vem. 
738.     1  Term  Rep.  66.'] 

[So,  also,  to  restrain  him  from  defacing  the  mansion-house;  and  not 
only  so,  but  will' oblige  him  to  put  it  in  the  same  plight  in  which  he 
found  it.     Prcc.  Ch.  454.] 

[The  court  will  grant  injunction  to  stay  waste,  at  the  suit  of  the 
ground-landlord  against  an  under-lessee,  who  holds  by  lease  from  the 
original  lessee,     if.  1 75Q,  3  Atkyns,  723.] 

E  e  4  [Or, 
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[Or,  against  tetuM  fit  life,  at!  fhe  ^il  6f  remkinder-man  in  SeCf 
though  th&fe  i»  an  intermediate  remainder.     Itnd] 

[PryagaiRsC  mortgaglse  in'  fee;  itt  posseasiony  for  cuttinf^  timb^y  if  he 
does  tot  apply  the  monisy  in  sinkiilg  prkci|Nil  and  interests  So,  agttitist 
a  mortgagee  for  years.     Ibid.] 

[If  tenant  for  life,  without  impeflcbmem  of  wasle,  bascul  ttmber,>  so  as 
not  to  Beare  suSd^nt  for  repairs,i  the  conn  wiU  rai^ain  hka  from  ctttdn^ 
any  m6re  withoiit  kavtt  of  the  cwrt.    T,  1749,'  1  Vesey,  «M.J 

[The  court  witt  grait  an  injuneti<m  on  a  forcible  entry,  dgains^  doinr^ 
missioners  of  turnpike  digging  ^^CTavel  in  land  leased  for  21  years,  and 
turned  into  a  garden,  whereof  plamtiffhaabeen  three  years  in  possession. 
M.  1748,  1  Vesey,  188.} 

[To  restrain  rectbr  from  cuttirtg  tiltttifer  itt  thie  ^hterch-yard  fif^  heiu"- 
ing,  except  for  repairing'  parsoha^e-hoti^,  ou^hdusi^s,  chancel  et  p^wi; 
M.  174  r,  4  Atkyns,  217.] 

But  it  shall  not  be  granted  against  him  who  has  the  inheritaUti^,  unfos^ 
he  be  only  a  trusted,  or  in  ^ch  like  special  case:  Vide  Pradt  Reg.  in 
Chan.  212. 

Nor,  against  him  who  has  ah^  estfate  dispdnishable  6f  #astt:  Ibid^ — ^ 
Cotit.  if  he  ptdkdown  the  ancr(^nt  and  capital  hou^e,  See.  Per  Chan- 
cellor, 2  Ca.  Ch.  S2.     1  iSaL  1^1.     1  Ch.  R.  £.  df  Ojtfol^y  liT.     Vld^ 

1  Ver.  23. 

Noi^,  against  a  lessee  who  Bfld'  agreed  to  pay  SOsl  ah  $l6nt  per  ann, 
increase  of  rent,  if  he  ploughed  a  meadow.     2  Ver.  1  >9. 
*  Yet,  if  a  lessee  without  impeachment  of  waste,  ab^t  the  ^nd'  of  hia 
term,  intends  to  cut  down  all  the  trees,  &c.,  an  injunction  sh^  gb;  foi^ 
that  is  contrary  to  thie  public  good^.     R.  1  R6l.  380:  1.  5. 

But  nobody  can  $ue  in  equity  against  a  lessee  without  impeaehmeni/  of 
Waste,  for  damajges  for  puling  down*  Housed,  or  cutting  dowilf  tarees. 
L  Rol.  876.  T. 

Alth6ugh  he  avers  that  there  was  M  agreement  that  the  party  should 
nbt  commit  voluntary  waste ;  for  there  cannot  be  afi  avermienC  contrary 
to  a  deed.     R.  1  Rol.  379.  1.  40. 

f  In  a  special  case  on  a  particular  right,  the  Court  will  not' grant  i)[^unc« 
tfen  before  answer.     T.  1 752,  2  Ves.  455.] 

[An  answer  being  insufficient,  is  not  groilknd  to  contihiKe  injunttion ;  it- 
must  be  excepted  to;  and  if  reported  insufficient,  itmay  retive.  T.  1752, 

2  Vesey,  452.] 

[The  court  will  not  grant  an  injunction  to  st^y  d?ggii)g  mines  wh^re 
defendant  claims  the  inheritance,  till  the  answer  is  come  in,  or  defendants 
in  default ;  but  if  he  has  only  a  term  for  years,  or  life,  and  the  reversiod^ 
is  in  plaintiff,  will  grant  it  before  answer.     P.  1747,  S  Atfcyns,  496.] 

[On  motion  to  stay  waste,  a  panScular  title  itaust  be  shewn-.  1  Brown, 
Ca.  Ch.  57.] 

£(D  12.)  For  restraining  other  acts.] 

[If  a  sole  right  to  a  ferry  appears  by  record,  the  eourt  will  grant  injua6- 
tion  before  answer,  to  restrain  odier^l'rom  using  ferry*boats  there;  but 
there  must  be  full  affidavits  that  plaintifis  keep  up  sufficient  ferry-boats^ 
otlierwise  not.     Anon.  T.  1750,  1  Vesey,  476.] 

[The  court  will  grant  ii\)unction  to  stop  a  buildine  in  London,  which 
obstructs  lights^  till  the  right  is  tried  at  law,  and  order  the  scaffolds  and 
boards  to  be  pulled  down.     T.  1750,  1  Veseyj.543.3 

15  [Injunc- 
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[Injmidtion  io%^  bdildkig:  mmt  be  on*  stopping  anoieiitli^tSy.  for 
#hicb  thcfre  is  preseriptidn^  ot  o«  agreement.    T.  175S*  2  WeBeff  4pS2w} 

J  If  a  nosance  is  pnUed  down»)  tbe  ooiHt  will  ii6t  give  kave  to  re-terect^ 
qmet  tine  possesston  till  tbe  bearing.    H.  1750,  2  Vesey^  199.] 

[If  a  defendant  ttlmits  b6  has  dode  waste,,  before  filing  tbe  bill,  tbotlgb' 
h^  sweavs  be  bas  done  none  rinoe,  the  comt  will  not  dissolve  ibe  injimo- 
tioB.  Amm.  P.  1747,  ^  Atkyils«?  485.] 

■  [An  injunction  may  be  giranted  to  restrain  defendants  in  an*  infoAoM*' 
ti^n  by  attorney-general  at  the  delation,  &C  from  misapplying  momeyy 
on  tbeir  paying  a  {^ecffmus  to  answer.     M.  1728,  Bunb.  2SS.} 

[To  restram  defendant  from  receiving  S.  S*  annuities,  on  attacbment 
for  want  of  answer.     M.  1730,  Bunb.  289.] 

[The  court  will  not  grant  an  injunction  to  restrain  a  person  from  com- 
mitting a  Common  trespass;  but  if  it  continues  so  long,  as  to  become  a 
nusance,  it  will.     H.  1743^  3  Atkyns,  21.] 

[Tbe  court  grants  injunction  to  restrain  sucb  nusances  only  as  are  so 
at  law,  not  such  as  fear  (though  reasonabfe)  deems  such  ;  as,  an  inocu- 
bting  hospital.     Anon.  M.  1752^  3  Atkyns,  750.] 

[The  court  will  not  grant  injunction  to  stay  the  use  of  a  market^  for 
there  are  remedies  at  law  by  scire  faciaSi  or  action.  And  Q.  after  tbe 
right  estal^lidied  at  law.     ^on.  M.  1752,  2  Vesey,  414.] 

(D  13.)  For  quieting  possession. 

Aft  iniunction  sfattU  be  granted  for  quieting  the  pobsessioA,  if  the 
plaintiff  be  ousted  of  his  possession*,  which  he  had  at  the  lime  of  the  bill 
eat&ibited',  and  for  tihf  ee  y^ars  before.  1  Ver.  1 56.  Vide  Praet.  Reg.  in 
Chan.  214. 

And  it  hath  been  usual  to  insert,  that  he  was  in  possession  at  the  time 
of  tbe  bill,  and  fof  i^everal  yekrs  before,  and  chat  his  interest  was  ikot 
detehnined,  and  fo  give  bond  in  iek  pOMds  for  the  truth  of  it* 

But  it  shall  not  be  granted,  except  it  be  of  an  boote  or  land. 

Not  for  rents  received,  &c. 

Neither  shall  it  be  granted  before  tb^  hearing  of  t!he  cattse,  without 
tfA  affidavit,  that  be  was  in  poss^essito  at  the  time  of  the  bill,  and  for  three 
years  before.     Vide  Pract.-  Heg.  in  Chan.  214. 

[If  a  bin  be  filed  for  quieting  plaints  possession,  on  affidavitof  dis- 
torbance,  an  injunction  may  go,  before  a  sttbpoena  to  answer  is  served. 
T.  1722,  Bunb.  110.] 

Aaii  it'  shall  not  extend  to  a  possession  whieh  he  claims  froth  others. 

Nor,  shall  it  be  granted  upon  the  motion  of  a  defendant,  but  only  for 
him  who  has  a  bill  m  court,  and  was  in  possession  for  three  years  before 
or  after  a  determination  of  the  cause  for  him  upon  a  hearing  of  tbe  merits. 
t  Ver.  156. 

Nor,  will  it  prevent  the  defendant  from  proceeding  at  law,  from  mak- 
ing of  leases,  distraining  for  rent,  &c.  Vide  Pract.  Reg.  in  Chan.  215. 

And  if  the  plaintiff  delays  his  suit,  it  shall  be  dissolved.    Ibid. 

[A  perpetual  injunction  was  decreed  after  two  trials  at  bar  in  favour 
of  plaintiff.  N.  B.  This  practice  was  introduced,  that  the  right  might 
be  quieted  in  ejectments  (where  at  law  the  party  is  always  at  liberQr  to 
bring  a  new  one),  as  it  was  in  real  actions,  where  the  verdict  was  final. 
M.  7  G.    Str.  464.] 

[A  perpetual  injunction  was  granted  after  five  gectments,  diree  non- 
suits, and  two  verdicts^  and  two  bills  in  equity  dismissed.  H.  I72S9 
Bunb.  1 58.] 

[If 
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[If  there  have  been  suits  in  this  court  relating  to  a  will  of  personal 
and  real  estate^  and  all  parties  have  admitted  the  wiU  and  probate,  and 
decrees  thereupon  made,  this  court  will  grant  perpetual  mjuncdon  to 
stay  proceedings  in  the  prerogative  court,  for  controverting  the  will  by  a 
par^to  the  smt  in  this  court    M.  1739^  1  Atlrps,  628.  J 

[Though  the  court  will  decree  specific  performance  of  agreement^  to 
setde  boundaries  of  lands  in  America,  yet  it  will  not  decree  quiet  enjoy- 
ment of  them^  which  would  occasion  continual  applications  to  this  court 
for  contempts,  &c.;  and  this  ought  to  be  to  the  proper  jurisdiction.  P. 
1750,  iVesey^  444.] 

(D 14.)  For  staying  printing,  &c. 

An  injunction  shall  be  granted  to  inhibit  the  defendant  from  printing 
books  of  common  law,  the  sole  privilege  of  which  by  patent  is^granted  to 
the  plainti£^  if  the  defendant  be  in  contempt  for  not  answering.  2  Ca. 
Ch.  67.76.93.     Vide  Trade,  (B).     [Amb.  694.] 

[An  injunction  may  be  continued  after  the  answer  come  in,  on  affi* 
davits  of  the  prejudice  that  would  accrue  on  dissolving  it.  P.  1734, 
3  P.  W.  265.] 

But  an  injunction  to  inhibit  a  ship  trading  to  the  East  Indies  was  de- 
nied, though  the  owners  were  in  contempt  for  not  answering  a  bill  by  the 
East  India  Company,  who  have  bv  patent  the  sole  trade  Uiere.  2  Ca. 
Ch.  165.  Denied  tiU  the  validity  of  the  patent  was  tried.   1  Ver.  127* 

Sof  if  the  right  be  not  settled,  the  court  will  notgrant  aninfuncdonto 
the  printing,  oeEare  a  trial.     1  Ver.  120.  275,  6. 

An  injunction  was  granted  to  inhibit  the  probate  of  a  will  for  the 
personal  estate,  after  a  verdict,  which  had  found  it  no  will.  R.  Ca. 
Ch.  80. 

fThe  St.  8  G.  2.  c  13.  for  encouragement  of  engraving,  &c.  is  not 
confined  to  ^orks  of  invention  or  history,  but  exten£  to  any  new  print ; 
as,  a  print  of  a  building,  prints  of  plants  represented  in  a  dmerent  man* 
ner  than  hitherto.     M.  1740,  2  Atkyns,  93.] 

[The  court  will  grant  an  injunction  for  a  collection  of  fiuniliar  letters^ 
as«  well  as  other  books.  There  is  a  distinction  between  letters  wrote  by 
a  person,  and  wrote  to  him.     T.  1741, 2  Atkyns,  342*] 

[So,  diouffh  the  book  has  been  pirated  and  printed  in  Ireland,  and 
pretended  to  oe  only  re-printed  here.     Ibid.] 

[The  court  will  not  grant  injunction  to  restrain  one  tradesman  from 
using  another's  mark  (as  a  card-maker  from  using  the  Mogul  stamp.) 
M.  1742.  2  Atkyns^  484.]    ' 

(t;)  "Bill  in  cftancerp- 

(E  1.)    When  it  shall  be  filed. 

If  the  defendant  appears  at  the  return  of  the  process,  (or  before  noon, 
or  the  rising  of  the  court  upon  the  day  after  costs  day,  or  when  the 
process  is  returnable  the  last  return  in  term,  upon  the  first  return^  in 
the  next  term),  and  the  bill  be  not  then  filed,  the  defendant  after  entering 
his  appearance,  upon  the  day  after  the  return,  (if  the  subpoena  be  re- 
turnable at  a  certain  day,  if  at  the  common  day  of  return,  then  upon 
the  day  after  the  quarto  diepost\  by  his  attorney  shall  rive  a  rule  for 
costs.  And  now  by  the  st.  4  &  5  Aim.  16.  bills  shall  be  filed  before  any 
subpoena,  unless  it  be  to  stay  wa;>te  or  a  suit  at  law. 
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And  if  the  bill  be  not  filed  before  noon  of  the  next  day,  the  de- 
fendant shall  be  discharged  with  costs  to  be  taxed  by  a  master.  Vide 
Fract  Reg.  in  Chan.  26. 27. 

It  ought  to  be  filed  with  the  six  derk ;  and  before  that,  it  is  not  of 
record.  Ord.  per  Cla.  Rules  and  Orders  of  Chanceiy^  94*  Vide 
Pract  Reff.  in  Chan.  28. 

It  shall  De  dated  upon  the  day  when  it  comes  into  the  ofSce.  Qrd. 
per  Cla.  Rules  and  Orders  of  Chancery,  93.  Vide  Pract.  R^.  in 
Chan.  27.  * 

So^  by  order  in  the  exchequer ;  and  it  shall  be  signed  by  the  attorney- 
Vide  Rules  and  Orders  in  Exchequer^  2.     Rule  3. 

No  six  derk  shall  antedate  any  oill.  Ord.  per  Cla.  Rules  and  Orders 
of  Chancery,  94*    Vide  Pract.  R^.  in  Chan.  27. 

Nor^  shall  any  under-clerk  keep  it,  without  deliTering  it  to  the  six 
derk,  or  his  deputy  in  his  absence,  to  be  filed.  Ord.  per  Cla.  Rules 
and  Orders  in  Chancery,  94.     Vide  Pract.  R^.  in  Chan.  27* 

Nor^  shall  make  any  copy  of  the  bill,  or  other  pleading,  till  it  be    ' 
filed.    Ord.  per  Cla.  Rules  and  Orders  of  Chancery,  104.  Vide  Pract. 
R^.  in  Chan.  28. 

If  there  be  a  certiorari  bill  against  the  plaintiff  in  an  inferior  court, 
because  the  witnesses  are  out  of  Uke  jurisdiction^  and  for  other  matters^ 
a  procedendo  shairnot  go;  for  the  plamtiff  in  the  inferior  court  might 
have  filed  his  bill  in  this.    R.  Ca.  Ch.  81. 

No  bill  shall  be  received,  unless  under  the  hand  of  counsd.  Ord. 
per  Cla.    Vide  Pract.  R^.  in  Chan.  25. 

If  his  hand  be  counterfeited,  the  bill  shall  be  dismissed.  Vide  Pract 
.Rc^.in  Chan.  25. 

Counsd  shall  not  sign  any  bill,  unless  it  be  written  or  perused  by 
him,  before  the  engrossment :  and  for  his  security,  he  will  do  well  if  he 
signs  the  paper-draught.  Ord.  per  Qa.  Rules  and  Orders  of  Chan- 
eery,  93.    Vide  Pract.  R^.  in  Chan.  25. 

la  the  exchequer  no  bill  shall  be  accepted,  unless  signed  by  the 
plaintiff's  attorney,  and  allowed  by  a  baron,  except  upon  a  suit 
by  the  attorney-general.  Vide  Rulei  and  Orders  in  the  Elxchequer,  2* 
Rule  3. 

No  bill  founded  upon  the  loss  of  adeed  or  writing,  8tc.  shall  berecdved 
in  chancery,  without  an  affidavit  that  the  deed^  &c.  is  lost;  for  this  loss 
entitles  the  court  to  jurisdiction;  for  otherwise  the  plaintiff  might  have 
a  remedy  at  law.  R.  Ca.  Ch.  281.  viz.  when  the  plaintiff  prays  not 
only  a  discovery,  but  also  relief  upon  the  deed.  R.  Ca.  Ch.  1 1.  But 
if  he  does  not  pray  relief,  an  affidavit  is  not  necessary.  1  Ver.  180.  * 
247.  310.     Vid.  8  Atk.  17.     [2  Ves.  jun.  461.] 

And  there  is  no  need  of  an  affidavit,  where  the  loss  of  the  deed  is 
not  that  which  entitles  the  court  to  jurisdiction.  Ca.  Ch.  231.  2  Mod. 
173. 

Nor,  when  the  plaintiff  only  prays  the  discovery  of  a  deed^  or  the 
producing  it  at  a  trial.     R.  Ca.  Ch.  11.    2  Mod.  173. 

(£  2.)  The  matter  of  the  bill. — Must  have  proper  parties,  &c. 

€b*is,  quid,  coram  quo,  quo  jure  peiatur,  el  a  quo 
llecte  compositas  quisque  libellus  A(tbei. 
If  all  proper  persons  are  not  made  parties  to  the  bill,  any  other  shall 

be 
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be'  added  tpon  motHon.  Vide  Pni^  Reg.  in  Ckin.  ^^  96%  [Vide 
poet»  (2  X  6.)] 

The  king  may  sue  there  for  equity ;  or,  the  ehanoeilor  himself;  but 
he  ahall  not  make  ar  decree  in  his  otn»  eause.     R.  I  Rol«  S^fS.  L. 

All  concerned  in  the  demand  ought  to  be  ihade  parties;  and  thei^efoi^ 
if  there  be  a  bill  against  the  executor  of  one  obligol*  for  diseoveiy  of 
aiaetB^  all  the  oUigors  AM  be  joined ;  fii^  the  charge  ought  to  Be  equal. 
S  Vent.  S4a. 

[But  in  a  bill  against  an  executor,  either  by  the  creditors  or  Iteateest 
it  is  not  necessary  to  make  the  reskiuary  legatee  a  party«  I  Sfown. 
Ch.  Rep.  SOS.] 

[An  objection  for  want  of  pitrtiea,  ought  regolai'ly  to  bo  made  on 
opening  the  proceedings,  and  before  the  merits  are  diadosed^  bet  it 
frequently  happen?,  that  after  a  cause  is  gone  iiito,»  and  even  tftoroogfaly 
beard,  yet  the  court  is  coitipelled  to  let  it  stand  overr  for  want  of  partieii 
S  Atkyns,  111.] 

[if  a  debt  is  joint  and  several,,  each  of  the  debtors  most' be  breii^ht 
before  the  court,  because  they  ore  entitled  to  each  other^s  assistance  in 
taking  the  account,  and  likewise  to  contribution ;  so  on  spedal^,  heir 
and  executor  both  must  be  parties'.     H.  1746,  3  Atkyns,  406r] 

[But  if  there  are  principal  and  suites,  the  principal  canBOt  object 
that  die  sureties  are  not  parties.    Ibid.] 

[And  if  bill  is  brought  against  principal  and  one  surety,  and  it  is  sd> 
mitted  the  other  is  dead  insolvent,  and  no  part  of  the  debt  paid,  bis 
representatives  need  not  be  parties.    Ibid.] 

[On  an  infoxteation  bv  attorney  general,  at  the  relation,  &c.  proceed- 
ings shall  not  be  stopt,  because  it  is  brought  without  &e  privity  of  one 
of  the  relitors;  but  he  may  have  bis  name  struck  out.  M^  1738.  Buab. 
S58.] 

[The  attorney  general  need  not  be  a  party  to  a  suit  relating  to'  a  pri- 
vate charity,  such  as  a  voluntary  society  to  provide  for  the  members  snd 
Aeir  widows,  by  weekly  contribution.     Anon.  T.  1745^     S  Atkyns, 

If  the  suit  be  by  one  surety  i^inst  another,  for  contribilUon,  sup- 
posing  that  A.,  another  surety,  is  dead  insolvent,  the  executor  of  A. 
dught  to  be  ^  party.     R.  Ch.  Rep.  15. 

[In  a'  bill  by  the  surety  for  an  accountant  of  the  excise  to  be  relieved 
against  ascire/aci&gon  his  bond,  the  commissioners  of  excise  must  be 
parties.    M.  17S0.  Bunb.  S91.] 

[If  there  a^  two  lessees,  and  one  brings  ImII  for  apportionment  of  rent, 
the  other  lessee  must  join  as  plaintiff,  or  be  made  defendant,  or  the  bill 
will  be  dismissed  with  costs.     Str.  95.] 

If  the  suit  be  by  order  of  the  vestry,,  all  of  the  vestry  shall  be  parties. 
Hard.  SSS. 

If  there  be  a  covenant  by  a  patentee  to  pay  a  rent  to  B«,  and  the  rigbt 
of  B.  to  the  payment  be  dubious,  in  a  bill  by  B;  the  attorney  general 
ought  to  be  aparty.     Hard.  181. 

Otherwise,  if  the  covenant  be  in  affirmance  of  a  prior  right  of  B.  B« 
Hard.  181. 

If  the  suit  be  for  a  lunatic,  the  committees,  as  well  as  the  lunatic,  shall 
be  parties.     R.  Ca«  Ch.!^* 

If 
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Ifdw  suit  hebf  the  assignee  of  a  legacy,  liie  escecut^  ought  to  be  a 
IHuty ;  and  it  is  not  suiBcieiit  to  say,  diait  he  consented.  R.  Ca.  Cb. 
277. 

So,  generally,  jbl  lunatic,  as  weH  as  die  commiUees,  shall  be  a  party. 
£!a.  Ch.  113.  in  marg.  Where  the  suit  is  for  his  benefit:  as,  to  en«- 
force  an  agreement  made  when  he  was  compos.     R.  Ca.  Ch.  168. 

Or,  the  attorney  general.     Ch.  R.  185. 

Otherwise^  if  it  be  to  avoid  mi  act  done  by  himsdf ;  ibr  he  cannot 
.disable  himself.    Semb.  Ca.  Ch.  J  IS.  158. 

So,  an  idiot  need  not  be  made  a  party.     Ca.  Ch.  158* 

If  the  bill  befor  an  account  against  a  trustee,  all  tiie  cestw/  que  trusts 
ong^.to  -be  plaintifi.     R.  upon  a  plea,  1  Ver.  1 10. 

[If  it  i^ipears  by  the  answer  that  the  ce$iw/  que  trust  is  not  mgde  a 
party,  the  bill  shall  be  dismissed.     M.  1719.     Bunb.  MJ]  * 

[The  owner  of  the  inheritance  must  be  made  party  to  a  bill  to  estab- 
lisha  custom.     M.  1724.  Bunb.  181.] 

[In  a  bill  for  tythes  by  lay  impropriator,  a  person  entitled  to  a  portion 
of  tythes  of  part  of  the  lands,  or  who  has  a  grant  from  the  crown  of  part 
of  the  lands  and  the  tythes  thereof,  prior  to  the  grant  of  the  rectory, 
must  b^  party ;  even  Uiough  he  is  before  the  court  as  party  in  a  cross- 
bill, praying  exemption  as  to  other  lands.     M.  1 730.  Bunb.  29 1 .] 

If  it  be  for  relief  against  an  assignment  of  a  bail  bond  by  Ae  sherii^ 
the  plaintiff  in  the  action  ought  to  be  a  party.     1  V^.  87.    ' 

But  if  a  man  articles  for  the  purchase  of  land  in  his  own  name,  and  as 
Cmt  himself,  though  it  was  in  trust  for  another,  in  a  bill  for  performance 
of  the  articles,  we  cesiu^  que  trust  need  not  be  a  party.  Per  Cowper, 
H.  4  Anne. 

[If  an  ancestor  has  agreed  for  purchase  of  particular  lands,  and  dies 
before  it  is  completed,  and  heir  at  law  brings  bill  against  devisees  who 
claim  under  ancestor's  will  made  before  the  purchase;  the  vendor  must 
be  a  party  if  his  title  is  doubtful;  otherwise,  if  it  is  clear.  M.  1788. 
1  Atkyns,  572.] 

[A  mortgagee  who  has  assigned  without  the  mortgagor's  joining,  nee4 
not  be  made  a  party  in  a  suit  to  redeem.     P.  1740.    2  Atkyns,  39.] 

[If  a  mprtgagee  who  has  a  plain  redeemable  interest,  makes  several 
conveyances  in  trust  to  entangle  affairs,  it  is  not  necessary  to  make  aH 
the  persons  who  have  an  interest  parties.     M.  1741,  2  Atkyns,  287*] 

[But  where  the  redemption  depends  on  equitable  circumstances,  and 
the  mortgagee  in  fee  has  made  an  actual  conveyance,  with  limitations  and 
remainders  over,  the  £rst  tenant  in  tail  must  be  a  party.     Ibid.] 

[l)ie  heir  at  law  need  not  be  made  a  party  to  a  bill  brought  by  a 
devisee  to  redeem  a  mortgage,  unless  he  claims  to  have  the  will  esta* 
blished.    T.  175ft,  2  Ves.  431.] 

[To  a  bill  for  execution  of  a  trust,  by  setding  an  estate  on  the  several 
branches  of  a  family,  it  is  necessary  to  make  the  first  entitled  to  the  inhe- 
ritance a  party,  if  in  being.     M.  1752,  2  Ves.  491.] 

[If  tenant  in  tail  brings  bill  against  tenant  for  life  and  trustees,  to 
oblige  them  to  make  settlement  pursuant  to  a  wUl,  and  it  appears  that 
plaintiff  has  covenanted  to  grant  annuities  out  of  such  lands  as  shall 
come  to  him  afler  his  fother's  death,  these,  annuitants  must  be  parties. 
M.  21  G.  2.     1  Wils.  179.     8  Atkyns,  571.] 

[The  tenants  of  two  sianors  granted  in  tail  in  recompence  of  services, 

reversion 
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reversion  to  the  crown,  need  not  be  made  parties  to  a^sait  to  settle  the 
boundaries ;  so  neither  the  planters,  to  a  suit  to  settle  the  boundaries 
between  two  provinces  in  America.    P.  1750,  1  Ves.  444.] 

[If  plaintiff  at  hearing  waives  the  relief,  he  prays  against  a  particular 
person,  that  person^s  not  being  a  party  is  of  no  weight.  P.  1742, 
2Atkyn8,  296.] 

[On  a  bill  for  an  account  of  fees  to  establish  a  right,  all  persons  who 
have  any  pretence  to  a  right,  must  be  before  the  court,  for  all  will  be 
bound  by  a  decree ;  though  at  law  a  judgment  for  fees  does  not  iHnd  a 
third  person*   Ibid.] 

[If  you  draw  the  jurisdiction  out  of  a  court  of  law,  you  must  have  all 
parties  before  the  court  who  are  necessary  to  make  the  determination 
complete^  and  to  quiet  th^  possession;  therefore  if  lessee  brings  a  bill  to 
have  an  obstruction  to  his  way  removed,  and  to  be  quieted  m  posses- 
sion, the  lessor,  owner  of  the  inheritance^  must  be  before  the  court. 
H.  1742.  2  Atkyns,  515.] 

[If  A»  is  appointed  executor  till  B.  comes  of  9ge^  who  is  then  to.  be 
executor,  A.  must  be  made  a  party  to  a  bill  brought  after  B.  is  of  age^ 
for  a  demand  on  the  whole  estate  of  testator,  unless  B.  has  received  me 
whole  from  B.  on  an  account  stated.    H.  1740,  2  Atkyns,  121.] 

[A  person  who  acts  ministerially  only,  cannot  be  the  sole  defendant 
(as,  the  treasurer  of  the  commissioners  for  building  the  50  churches,  but 
rather  the  commissioners  only).     H.^  1740,  2  Atkyns,  144.] 

[The  representatives  of  the  undertakers  for  briera,  who  are  dead,  need 
not  be  brought  before  the  court;  for  they  are  each  answerable^  the  one 
for  the  other,  and  are  to  be  considered  as  onelxxly.  P.  1741,  2  Atkyns^ 
162.] 

[Where  the  whole  equitable  interest  is  assigned  over^  it  is  not  neces- 
sary in  every  case  to  make  a  person  who  has  the  l^;al  interest  a  party. 
M.  1741,  2  Atkyns,  255.] 

[But  if  an  obligee  assigns  a  bond,  and  the  assignee  after  twenty-two 
years  silence  brings  a  bill,  the  representative  of  the  obligee  should  be  a 
par^.     Ibid.] 

If  the  bill  be  for  a  term  or  personal  duQr  against  an  executor  in  trusty 
the  cestuy  que  trust,  or  the  residuary  legatee,  need  not  be  a  party. 
1  Ver.  261. 

[A  bond  creditor  may  bring  a  bill  against  an  executor  for  discovery  of 
assets,  and  for  satis&ction,  without  making  all  other  bond  or  superior 
creditors  parties ;  for  the  court  only  decrees  an  account,  and  the  execu- 
tor may  set  forth  the  debts.    Anon,  M.  1747-  S  Atkyns,  572.] 

[It  is  not  necessary  to  make  creditors  parties  to  a  suit  for  a  legacy; 
the  executor  is  sufficient.    M.  1748,  1  Vesey,  1270 

[If  bill  is  brought  by  a  pawnee  for  an  account  and  delivery  of  jewels, 
the  pawner  need  not  be  a  party.    T.  1748,  1  Vesey,  101.] 

[If  husband,  tenant  for  life,  remainder  to  his  wife  for  life»  brings  bill 
to  know  if  certain  lands  are  included  in  the  settlement,  the  wife  must  be 
party.     H*  17S7,  1  Atkyns,  290.] 

Or,  by  an  heir,  for  discovery  of  the  money  of  A.  with  which  a  trus- 
tee purchased  an  estate,  the  executor  of  A.  need  not  be  a  party.  R. 
Ch.  R.  4,  5. 

[If  creditors  bring  bill  to  compel  the  sale  of  lands  devised  to  pay  debts, 
the  heir  should  be  a  party;  but  if  the' lands  have  been  long  enjoyed 

under 
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under  the  will^  a  sale  may  be  decreed,  though  he  is  not.    H.  l^SO,  3  P. 
W.  91.] 

[Ifthe  trust  to  pay  debts  is  created  by  deed,  the  heir  need  not  be  a 
party  unless  he  is  to  have  the  surplus.     H.  1730, 3  P.  W.  91.] 

[The  heir  at  law  must  be  made  a  party  to  a  bill  by  creditors  on  the 
statute  of  fraudulent  devises.     3  W.  &  M.  c.  13.     H.  1740,  2  Atkyns, 
125.] 

[In  a  bill  for  account  of  personal  estate,  it  is  not  sufficient  that  the 
person  who  has  a  r^ht  to  administer  is  a  party;  he  must  have  taken  out 
administration.     H.  1734, 3  P.  W.  349.     Contra  Pr.  in  Chim.  64.] 

[If  plaintiff  after  bill  filed  takes  out  administration,  it  may  be  charged 
by  way  of  amendment,  as  well  as  by  way  of  supplement.    Ibid.] 

[If  personal  estate  is  given  to  a  bastard,  and  executors  are  made  to 
take  care  of  the  child  and  do  it  justice,  and  it  dies  intestate  without  wife 
or  issue ;  the  executors  may  sue  for  the  testator's  personal  estate  without 
making  the  attorney-general,  or  the  administrator  of  the  bastard,  parties.] 
H.  1729,  3  P.  W.  32.]  .  . ; 

Counsel  shall  take  care  that  the  bill  be  brief  and  succinct,  reciting  only 
the  material  part  of  writings,  without  transcribing  them  in  hac  verboj  or 
using  unnecessary  traverses,  prolix  impertinence,  or  multiplicity  of 
words.    Ord.  per  Cla.    Rules  and  Orders  of  Chancery,  93. 

The  suggestion,  that  the  plaintiff  has  no  remedy  at  law,  is  usually  in- 
serted, but  not  necessary. 

[If  a  bQl  is  brought  tor  an  account  of  fees,  8cc.  and  to  establish  a  right, 
it  is  not  enough  to  say  the  right  vested  in  plaintiff;  he  must  shew  how. 
P.  1725,  Bunb.  195.] 

If  a  bill  be  in  the  dii!gunctive,  as,  that  A.  was  seised  for  life,  or  in  tail, 
&C. ;  the  defendant  may  take  it  either  way,  and  a  bar  to  the  estate-tail 
18  good.     1  Ver.  219. 

If  the  bill  contains  matter  criminal  or  scandalous,  it  shall  be  expunged 
upon  a  reference  to  a  master,  and  the  counsel  shall  pay  costs  to  the  party 
grieved,  before  he  shall  be  heard  in  court.  Ord.  per  Cla.  Rules  and 
Orders  of  Chancery,  93,  4.     Vide  Pract.  Reg.  in  Chan.  25. 

But  if  the  master  report  the  bill  not  scandalous,  he  who  procured  the 
reference  shall  pay  costs.  Ord.  per  Cla.  Rules  and  Orders  in  Chan- 
eery,  94.     Vide  Pract.  Reg.  in  Chan.  25. 

£f  a  bill  is  scandalous,  it  is  also  impertinent;  but  it  may  be  impertinent 
out  being  scandalous:  and  nolliing  relevant  is  either;  otherwise^ 
charges  of  fraud  would  be  scandalous.     T.  1750,  2  Vesey,  24.] 

[None  shall  be  made  a  defendant  merely  to  pray  costs  againslhim ;  as, 
i£A.  purchases  a  sailor's  prize  monqr,  and  assigns  to  B.,  and  the  sale  is 
set  aside  for  fraud,  A.  cannot  be  made  a  party.  P.  1 76 1 ,  2  Vesey,  28 1 .] 
[Praying  general  relief  is  sufficient.  P.  1737,  2  Atkyns,  2.] 
[Where  general  relief  is  prajred  in  one  part  of  the  bill,  and  particular 
relief  in  another,  it  must  stand  over  to  be  amended,  paying  costs  of  the 
day.     Semb.  if  the  particular  relief  is  improper.    Ibid.] 

[If  a  bill  prays  general  relief,  you  may  at  the  bar  pray  particular  relief, 
agreeable  to  the'  case  made  in  the  bill,  but  not  entirely  different  from 
such  case ;  as,  if  the  bill  is  brought  for  a  rent-charge  issuing  out  of  land, 
yon  cannot  drop  that,  and  insist  on  the  land  itself.  H.  1740,  2  At- 
kyns, 141.] 

[If  a  bill  prays  relief  generally,  the  court  may  .thereupon  make  n  decree 

for 
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for  rdJef  in  apaiticulariBsnner;  as,  if  the  bill  he  Ibr  a^marcMige  poctioDy 
and  eeneral  relief  prayed ;  If  it  appears  that  a  fine  was  intenued  for  tbe 
aeciirity  of  the  portion^  the  court,  without  its  being  prayed*  iiiay4ecree 
that  a  fine  jshall  be  levied.     R.  2  Mod.  910 

[It  is  not  irregular  for  a  hill  to  have  two  difierent  aspect^  ibat  if  one 
fiuU,  the  other  may  finswcr  the  purpose  for  which  it  i$  brought.  T.  H  7  Aft 
S  Atkyns,  S24.] 

Two  bills  nmy  be  filed  upon  one  isulqpcsQajigaiiist  the  same  dLefen^ant. 
Vide  Pract.  JEleg.  in  Qian.  26* 

But  if  the  twobiH^  are  for  the  tomecaiiae,  .and  ^. reported  upooare- 
lerence^  one  <tf  them  shall  be  dismisoed  with  costs.     Ibid* 

[If  a  bill  i^  brought  by  3ome  creditors  in  behalf  of  Ahmnselvea  and 
^others,  and  another  bill  by  other  creditors  for  the  sane  pui^xisesy  the 
court  .will  suflfer  both  to  proceed.    M.  1747>  9  Atkyns,  602.] 

[A  man  may  bring  bill  in  die  name  of  his  assigoorj  and  another  in  hi» 
«Qwn  name)  and  the  court  will  not  stop  proceedingp  in  either.   T.  1756^ 
1  Vesey,  544.] 

[But  that  bill  in  which  he  does  not  prevail  will  ultimately  be  dismissed 
with  costs ;  and  tbatjs  the  proper  romdy.     Ibid.  546.] 

After  answer,  the  plaintiff  may  dismiss  hia  own  bill  with  SQf  .  coata* 
Dub.  I  Ver.  116. 

[After  answer,  plaintiff  may  always  amend  on  payment  of  2O5.  <costs ; 
though  Hardwicke  C.  said  he  would  consider  some  way  how  to  make 
defendant  a  more  adequate  compensation  after  a  iong  answer.  H*  1738. 
jAtkyu^396.] 

[After  publication  plaintiff  cannot  amend,  without  withdrawing  bis 
replication.    Anon.  H.  1738.     1  Atkyns,  51.] 

[Matter  subsequent  to  the  original  bill  cannot  come  by  way  of 
amendment,  but  by  wav  of  supplemental  bill.  H.  1736.  1  Atkyna,  29 IJ 
[If  bill  is  brought  charging  forgery  in  a  lease^  and  mentioning  by  way 
of  inducement  fraud  in  trustees  who  are  not  made  parties^  and  relief 
prayed  against  the  forgery  only ;  and  there  has  ibeen  a  decretal  order^ 
and  a  trial  of  the  forgery ;  the  cause  coming  on  upon  the  equity  reserved 
ahall  stand  over,  and  plaintiff  bring  suj^lemental  bill,  charging  the  fraud, 
and  making  the  trustees  parties.     T.  1744,  3  Atkyns,  110  ] 

[A  supplemental  bill,  properly  so  called,  is  a  bill  brought  for  new 
matter  since  the  original  filed,  and  before  the  hearing;  and  the  defen- 
dants in  the  original  must  be  parties  to  the  supplemental ;  but  if  the 
objection  for  want  of  parties  is  not  made  at  the  hearing,  it  cannot  be 
made  when  the  cause  comes  on  f^pun.    P.  1745,  3  Atkyns,  217.] 

[After  an  account  decreed,  if  during  the  account  a  party  die,  a  bill  to 
bring  the  devisee  of  such  party,  or  other  formal  party  (as  a  trustee)  before 
the  court,  is  not  a  supplemental  bill,  but  a  supplemental  bill  in  the  na- 
ture of  a  bill  of  revivor;  and  the  defendants  in  the  original  bill  need 
not  be  parties.    Ibid.] 

But  now,  by  the  st.  4  &  5  Ann.  16.  the  plaintiff  shall  pay  full  costs  to 
be  taxed  by  a  master,  if  he  dismiss  his  own  bill,  or  the  defendant  dismiss 
it  for  want  of  prosecution. 

And  after  a  decree  the  plaintiff  cannot  dismiss  his  bill.  R.  Ca.  Ch«  40. 
[A  bill  brought  for  discovery  mecjely^  and  praying  no  relief,  cannot  be 
dismissed  for  want  of  prosecution ;  but  defendant  may  have  prder  for  his 
cp^ts.    H.1738,  1  Atkyn«»  286.] 

(F)  Tdili 
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(F)  -BHl  Of  retiiftor. 

If  theplaintiff  or  defendant  die,  his  heir  or  executor,  &c.  shall  have  a 
bill  of  revivor  against  the  defendant,  his  heir,  or  executor,  who  has  his 
interest.     Vide  &ract.  Reg.  in  Chan.  44.. 

If  husband  and  wife  are  defendants,  and  the  husband  die^  the  plaintiff 
shall  have  a  bill  of  revivor.    Vide  Pract  Reg.  in  Chan.  46. 

If  a  woman  be  plaintifl^  and,  after  an  answer  to  her  bill,  she  marries ; 
the  husband  and  wife  ought  to  have  a  bill  of  revivor.  Vide  Pract.  Reg. 
in  Chan.  47. 

If  two  executors  are  plaintifls,  and  one  dies,  there  shall  be  a  bill  of 
revivor.    Vide  Ca.  Ch.  77. 

Or,  if  one  of  them  marries,  where  her  authority  ceased  by  the  will 
upon  the  marriage,  if  that  does  not  appear  by  the  bill.     Ibid. 

If  part  of  the  decretal  order  is  omitted  in  the  decree  signed  and  in- 
rolled,  the  plaintiff  may  revive  the  suit  by  bill  of  revivor.  R.  on  De- 
murrer, Ca.  Ch.  37* 

So,  a  defendant  may  have  a  bill  of  revivor  as  wdl  as  a  plaintiff. 
Abr.Ca.2. 

[A  defendant  cannot  revive,  except  only  when  there  is  a  decree  to 
account.'    Anon.  H.  1748,  S  Atkyns,  691  •] 

But  if  the  bill  be  by  husband  and  wife,  and  after  answer  he  dies, 
the  wife  shall  revive,  or  not,  at  her  election.  Vide  Pract.  Reg.  in 
Chan.  47- 

(If  bill,  is  brought  by  husband  and  wife  for  a  demand  in  her  right, 
anid  he  dies,  the  cause  does  not  abate.  Anon.  H.  1750,  d  Atkyns, 
726.] 

If  there  be  a  bill  of  interpleaded,  and,  after  a  trial  directed  between 
the  defendants,  the  plaintiff  dies,  a  bill  of  revivor  is  not  necessary ;  for 
the  bill  is  at  an  end  as  to  the  plaintif!^  and  the.  defendants  may  proceed  ; 
for  each  of  them  is  in  the  nature  of  a  plaintiff.      1  Ver.  35 1  • 

If  there  be  a  bill  against  trustees  and  a  cestwf  que  trxxst  in  fee,  to  have 
a  conveyance  to  the  plaintiff  for  life,  and  afterwards  to  his  issue  in  tail, 
and  the  cestty  que  trust  dies  after  a  decree  for  the  conveyance,  the  trus- 
tees may  convey  without  a  bill  of  revivor ;'  for  the  de^th  of  one  plaintiff 
or  defendant  abates  the  suit  only  as  to  himself,  and  a  revivor  is  not  ne- 
cessary, where  nothing  is  to  be  done  by  the  representatives  of  hiiH  who 
18  dead.     Abr.  Ca.  2. 

[Though  by  stat  8  W.  3.  a  suit  shall  not  abate  by  the  death  of  one 
defendant,  yet  it  must  be  taken  with  this  restriction,  that  the  subject- 
matter  of  the  bill  is  not  hurt  by  such  defendant's  death.  H.  I7S69 
1  Atkyns,  291.] 

8b,  if  a  bill  be  against  a  feme^soU^  who,  after  answer,  marries,  there 
is  no  need  of  a  bill  of  revivor;  for  the  husband  shall  be  concluded,  by  her 
answer.     Vide  Pract.  Reg.  in  Chan.  46,  7. 

So,  if  there  be  a  bill  by  a  feme-^olei  and  before  answer  she  marrieSf 
it  is  not  necessary.     Vide  Pract.  Reg.  in  Chan.  48. 

If  joint-tenants,  joint-obligees,  obligors,  or  executors  sue,  and  one 
of  them  dies  after  answer,  there  is  no  need  of  a  bill  of  revivor  for  the  ' 
survivor :  because  the  interest  survives.    Vide.  Pract  Reg.  in  Chan.  47* 

[If  two  plaintiffs,  and  one  dies  after  bill  filed  and  subpoena  served 
but  not  returned,  and  the  other  without  reviving  takes  out  attachment) 
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and  defendant  (it  being  in  vacation)  answers ;  the  answer  shall  not  be 
taken  off  the  file^  nor  a  bill  of  revivor  brought ;  for  if  the  suit  is  abated, 
defendant  will  have  the  benefit  of  it  at  the  hearing.  H.  17SS| 
Bonb.  144.] 

Sof  if  an  administrator,  as  guardian  to  an  infant  executor,  sues,  and 
pendente  Hie  the  infiint  oomes  of  full  age,  it  is  not  necessary*  Vide  Fkact. 
R^.  in  Chan.  48. 

An  assignee  or  a  purchaser  shall  not  have  a  bill  of  revivor  for  wont  of 
privity.     Semb.  1  Ver.  288.  427.    Abr.  Ca.  8. 

No  one  shall  be  made  party  to  a  bill  of  revivor  who  is  not  in  piivit)r. 
Ca.  Ch.  151.    Vide  in  marg. 

A  devisee  shall  not  have  a  bill  of  revivor;  for  he  does  not  represent 
the  testator,  but  is  in  nature  of  a  purchaser.    Ca.  Ch.  174. 

If  the  plaintiff  dies  after  a  decree^  b^nre  costs  taxed,  no  bill  of  revivor 
lies  for  the  costs.    R.  upon  a  Plea,  2  Ca.  C3i.  7. 

[A  bill  of  reviviv  may  be  brought  for  duly  and  costs  not  taxed  in  de- 
fendant's life-time,  but  not  for  costs  alone.  H.  1728,  Bunb.  160.] 

But  notice  to  one  in  the  remainder,  of  a  bill  of  revivor^  was  proper, 
though  it  was  not  necessary  to  make  him  a  party,  not  being  in  privity. 
Ca.  Ch.  151.    Vide  in  marg. 

A  creditor,  allowed  by  order  to  prove  his  debt,  may  revive,  tbougb 
he  was  not  a  plaintiff  originallv.    Abr.  Ca.  8. 

[If  defendant  by  answer  onhr  (not  by  plea  or  demurrer)  insists  plaintiff 
is  not  entitled  to  revive,  yet  tne  court  on  motion  will  order  the  proceed- 
ings to  stand  revived;  but  if  plaintiff  does  not  shew  he  has  a  good  title 
to  revive,  he  will  take  nothing  by  his  suit  at  the  hearing.  H*  17S4| 
9  P.W.S48.] 

A  bill  of  revivor  pursues  the  first  bill ;  for  if  there  be  a  variance^  it 
will  be  dismissed.    Vide  Pract.  R^.  in  Chan.  45. 

He  vrfio  revives/  after  revivor,  stands  in  the  same  condition  as  his  pre- 
decessor. 

.    If  a  bill  of  revivor  revives  more  than  it  ought,  it  will  be  bad.  R«  lapon 
Demurrer,  Ca.  Ch.  77. 

If  it  revive  the  whole  decree,  which  was  to  pay  money  and  to  conv^ 
land,  it  may  stand  as  to  the  personalty,  if  the  executor  only  revives,  and 
not  as  to  the  realty ;  though  the  demurrer  be  general  to  the  whole. 
Abr.Ca.4. 

But  any  plaintiff  may  be  omitted  in  a  bill  of  revivor,  wlio  was  plaintiff 
to  the  former  bill.    D.  2  Ca.  Ch.  80.  , 

And  if  the  bill  of  revivor  alleges  a  release,  bv  the  plaintiff  .omitted) 
to  the  other  plaintiflb,  and  prays  an  answer,  it  is  no  material  variance* 
R.  2  Ca.  Ch.  80.  , 

•    Sq,  B  defendant,  who  had  not  put  in  his  answer,  may  be  omitted. 
1  Ver.  808. 

So^  if  one  plaintiff  refuses  to  join  in  revivor,  the  other  shall  revive 
ligainst  him  and  the  other  defendants.    Abr.  Ca.  2.  . 

If  husband  and  wife  are  defendants,  and  after  answer  the  husbsnd 
dies,  she  shall  answer  de  novo  to  the  bill  of  revivor,  or  her  first  answer 
shall  stand,  at  her  election.     Vide  Pract.  Reg.  in  Chan.  46. 

If  an  answer  to  a  bill  of  revivor,  of  part  of  an  order  omitted  in  toe 
inrolment  of  the  decree,  dri|ws  into  re-examination  matters  formerly 
^ettledi    an    order    shall  be    made,   that   such  matters    be    not  re' 

examined.     Ca.  Ch.  56. 
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A  bill  of  revivor  if  not  allowed  after  thirty  years.    2  Ca.  Ch.  216. 

And  a  plaintiff,  upon  an  abatement  of  the  suit^  may  have  a  bill  of 
KTivor»  or  an  original  bill,  at  his  election.     1  Ver.  463. 

If  a  defendant,  served  with  process  upon  a  bill  of  revivor  in  the  ex- 
chequer^  does  not  answer,  nor  pray  a  commission  within  eight  days, 
the  proceedings  shall  be  revived  upon  motion.  Rules  and  Orders  in 
the  Exchequer,  17.    Rule  48.     ^ 

[If  assignees  of  a  bankrupt  bring  a  bill,  and  obtain  a  decree  nisi 

Siinsjt  defendants  who  make  de&ult^  and  then  new  assignees  a^e  chosen, 
o  bring  supplemental  bill  in  the  nature  of  a  bill  of  revivor,  the^ 
•hall  staiKl  in  the  place  of  the  former,  and  may  serve  defaulters  witn 
rabpcBua  to  shew  cause.    P.  1745^  3  Atkyns,  218.] 

[If  a  decree  is  signed  and  inroUed,  upon  a  subpoena  scire  facias  it 
may  be  revived  without  appearance.    Semb.  M.  1748,  1  Vesey,  180.] 

[If  a  suit  has  abated,  the  court  by  consent  of  parties  may  order  money 
to  be  paid  out  of  court  without  revivor,  or  may  deelare  that  a  party  is 
entitle!  to  so  much.    T.  1751j  2  Vesey,  399.] 

(G)  3i!l  Of  retof eto. 

After  the  dismission  of  a  bill,  upon  a  full  hearing,  and  this  dismission 
signed  and  inrolled,  the  cause  shall  not  be  retained,  but  by  bill  of  review 
fer  special  cause.     Vide  Pract  Reg.  in  Chan.  51. 

Vide  Re-hearings  post,  (Y  5.) 

Nor,  shall  the  decree  be  reversed  or  altered,  but  upon  a  bill  of  review, 
unless  it  be  for  a  miscasting.     Vide  Pract  Reg.  in  Chan.  51 . 

[If  the  decree  is  inrolled,  there  cannot  be  a  re-hearing,  nor  relief  on 
an  original  bill ;  and  the  only  remedy  is  by  bill  of  review,  which  must  be 
either  for  error  on  the  face  of  the  decree,  or  for  new  matter  discovered 
since.  T.  1735^  3  P.  W.  37K ;  which  was  in  being  at  the  time  of  the 
decree^  but  not  known  to  the  party  till  afterwards.    2  Atkyns,  178.] 

[If  the  decree  is  not  signed  and  inrolled>  a  bill  in  the  nature  of  a  bill 
of  review  may  be  brought,  it  being  firuitless  to  make  a  man  sign  and 
inrol  a  decree  against  himself,  to  entitle  him  to  bring  a  bill  of  review. 
P.  1741,  2  Atkyns,'  177.     T.  1740,  2  Atkyns,  40.] 

[There  must  be  probable  cause  made^  that  the  new  matter  will  be 
relevant ;  as,  if  after  a  decree  in  favour  of  parties  claiming  under  a  settle- 
ment, deeds  are  discovered  which  make  it  possible  that  the  maker  of  it 
had  not  power  to  make  it  P.  1750,  1  Vesey,  430.  H.  1742, 
2  Atkyns^  529.] 

[If  supplemental  bill  is  brought  for  new  matter  discovered ;  if  there  is 
none,  defendant  must  avail  himself  of  it  by  plea  or  demurrer,  but  cannot 
at  hearing.     T.  1740,  2  Atkyns,  40.] 

[On  a  supplemental  bill  in  nature  of  a  bill  of  review,  there  must  be  a 
petition  to  re-hear  or  appeal.    T.  1755,  2  Vesey,  596.] 

But  for  cause  apparent  in  the  decree  it  may  be  reviewed;  as,  if  land 
in  capiie  be  all  devised  for  payment  of  debts,  and  so  decreed^  where  by 
statute  it  is  void  for  a  tliird  part.     R.  1  Rol.  382. 1. 10. 

So,  if  the  decree  be  founded  upon  a  mistake  of  the  law ;  for  a  review 
is  in  nature  of  a  writ  of  error.     R.  1  Rol.  382.  L  10. 

Or^  upon  a  mistake  in  conscience,  upon  the  proof  before  the  chancellor; 
and  that  is  the  usual  course.     1  Rol.  282. 1.  35. 

Or,  for  defect  in  the  words  of  the  decree.    2  Ca.  Ch.  162. 

Ff2  Or, 
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Or,  for  want  of  jurisdiction  in  the  court     1  Ver.  ^92. 

And  there  may  be  a  review  of  a  decree  for  the  plaintifP  for  less  than 
wa3  due,  as  well  as  upon  a  dismission,  or  a  decree  against  him.  Ca^ 
Ch.  53. 

No  review  shall  be  allowed,  but  for  error  apparent  in  the  decree.  Cai 
Ch.  54. 

Or,  upon  affidavit  of  new  matter  arising  since  the  decree  made ;  for 
neglecting  to  have  evidence,  which  was  known  to  the  party,  at  the  time 
of  the  decree,  is  not  cause  for  a  review.  Ca.  Ch.  4S.  1  Ver.  16^. 
£q.  Ca.  184<.  ' 

[But  the  construction  of  the  rule  has  not  been  so  strict,  as  that  the 
new  proof  must  not  come  to  the  party's  knowledge  till  after  the  cause  has 
been  heard ;  it  is  sufficient  if  it  did  not  come  to  his  knowledge  till  aflier 
publication,  or  when  by  the  rules  of  the  court  he  could  not  make  ns/t 
of  it.     3  Atkyns,  35.] 

Nor,  the  confession  of  the  party  since  the  decree.     Ca*  Ch.  43. 

Nor,  the  misreciting  of  a  fiEict  or  proof  by  the  decree;  for  that  is  a 
record ;  and  if  the  decree  be  pursuant  to  the  fact  there  recited,  a  review 
shall  not  be  allowed*     R.  Ca.  Ch.  54. 

Nor,  till  a  recognizance  given  to  the  master  for  payment  of  the  costs 
and  damages.     Vide  Pract.  Reg.  in  Chan.  51. 

[No  supplemental  or  new  bill  in  nature  of  a  bill  of  review,  grounded 
on  new  matter  since  the  -decree,  shall  be  exhibited  without  leave  of  the 
court,  and  depositing  50/.  to  answer  costs  and  damages.  General  Order, 
17  Oct.  1741,  2  Atkyns,  139.] 

Nor,  in  the  exchequer,  till  costs  paid,  and  a  recognizance  to  perform 
the  former  decree,  and  to  pay  the  further  costs ;  otherwise,  there  need 
be  no  answer  to  it.     Rules  and  Orders  in  Exchequer,  1 3.    Rule  33. 

Nor,  in  chancery,  till  he  has  obeyed  the  first  decree;  as,  if  he  have 
paid  the  money,  delivered  writings,  or  the  possession  of  land  decreed : 
yet  the  court  has  dispensed  with  this  rule  upon  good  security  given  for 
the  payment  of  the  money,  &c.     14  Car.  2.     Ca.  Ch.  42.    1  Ver.  117. 

But  if  the  decree  be  for  the  extinguishment  of  a  right,  conveyance  of 
land,  release  of  a  debt,  cancelling  of  writings,  &c.  performance  may  be 
deferred,  by  order  of  court,  till  the  hearing  of  the  cause  upon  the  bill  of 
review.     Vide  Pract.  Reg.  in  Chan.  52. 

So,  upon  an  affidavit,  that  the  plaintiff  is  not  able  to  pay,  and  the  de* 
fendant  has  land  in  execution  for  costs.     1  Ver.  264.  ^ 

No  time  is  limited  for  a  review,  but  after  long  acquiescence  the  error 
ought  to  be  apparent.     1  Ver.  287.  293. 

[The  court  is  very  tender  of  permitting  a  bill  of  review  after  a  long 
time,  and  will  not  do  it  unless  the  petitioners  bring  themselves  very 
clearly  within  Lord  Bacon's  rules.     H.  1743,  3  Atkyns,  26.] 

[The  court  will  not  grant  a  bill  of  review,  when  an  account  was  di- 
rected and  taken  on  a  roreclosure  bill,  and  the  report  confirmed  some 
years  before ;  and  it  appears  that  the  defendant's  agent,  attorney,  and 
solicitor,  attended  the  master  for  him.     H.  1742,  2  Atkyns,  533.] 

Upon  a  review,  no  witness  shall  be  examined  to  a  matter,  upon  which 
an  examination  might  have  been  upon  the  first  bill.  Vide  Pract.  Reg. 
in  Chan.  53.     Vide  supra. 

[On  arguing  a  demurrer  to  a  bill  of  review,  nothing  can  be  read  but 
what  appears  on  the  face  of  the  decree ;  but  after  demurrer  overruled; 

plain- 
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^aintiffmay  read  bill,  answer,   or  any  evidence,  as  at  a  re-hearing. 
T.  1738,  1  Atkyns,  290.] 

[Papers  in  the  hands^of  one  of  the  parties  before,  but  not  discovered 
till  after  the  decree^  may  be  read  on  a  bill  of  review.  ]?•  1741, 
2  Atkyns,  1 77.] 

[If  a  party  in  the  first  cause  has  examined  to  establish  a  particular 
point,  the  court  will  not  sufier  him  to  bring  a  new  bill,  to  contradict  what 
he  attempted  to  prove  in  the  first;  as,  first,  to  prove  a  man  sane^  and 
then  to  prove  him  insane.     H.  1742,  2  Atkyns,  529.] 

It  is  not  cause  for  a  review,  that  the  suit  was  abated  by  the  death  of 
the  defendant  before  the  decree.     R.  Ca.  Ch.  122. 

Or,  that  a  fact  is  fidse ;  for  there  can  be  no  new  examination  after 
publication.     R.  1  Rol.  S82.  1.  30.     Ch.  R.  87. 

.Or,  that  there  was  a  verdict,  and  a  sentence*  in  the  ecclesiastical  court 
afterwards  to  the  contrary.     1  Ch.  R.  25. 

No  review  shall  be  allowed  for  him  who  is  not  privy  to  the  first 
decree  ;  not  for  a  devisee  of  the  plaintiff  in  the  first  bill.     Ca.  Ch.  123. 

But  where  four  defend  for  all  the  inhabitants  of  such  a  place,  another 
inhabitant,  not  party  or  privy  to  any  of  the  four  defendants,  shall  have  a 
review..   Ca.Ch.  272. 

Nor,  shall  a  review  be  allowed  against  him,  who  is  no  party,  or 
privy.  ' 

Nor,  for  him,  who  has  released  his  equity,  before  the  decree.  Semb. 
Ca.  Ch.  107. 

.  No  review  shall  be  admitted  after  a  bill  of  review ;  for  that  would  be 
infinite.  7  Co.  45.  b.  2  Cro.  186.  [7  Co.  and  2  Cro.  are  upon  bills  df 
revivor.]     R.  2  Ca.  Ch.  ISS.     1  Ver.  185.  441. 

Thoi^  the  first  bill  was  dismissed,  without  answer,  &c.  R.  2  Ca. 
Ch.  188. 

Or,  there  be  an  apparent  error.     1  Ver.  417.     Vide  2  Ca.  Ch.  183. 

But  a  bill  of  review  may  be  by  one  defendant  only,  who  is  pars  gra- 
vata.     R.  Hard.  50. 

S09  where  the  plaintiff  has  no  estate  or  title,  but  in  equity.   Hard.  50» 

So,  if  trustees  have  obtained  decrees,  and  afterwards  are  changed, 
the  new  as  well  as  the  old  trustees  may  be  parties  to  a  review.     Hard. 
104. 
>  As  to  a  certiorari  bill,  vide  post,  (2  O  1.) 

As  to  a  bill  of  interpleader,  vide  post,  (3  T.) 

« 

(H)  Demurrer. 

(H  1.)  When  it  lies,  and  when  not. 

-  If  a  bill  be  filed,  andthe  defendant  appears,  he  may  demur,  pleads 
or  answer,  .or  otherwise  all  process  shall  issue  against  him,  as  if  he  had 
not  appeared. 

[The  defendant  may  demur  if  the  bill  is  for  a  matter  or  sum  below 
the  dignity  of  the  court,  and  it  will  be  dismissed,  or  upon  motion  t  but 
if  there  is  firaud,  or  complicated  matter,  it  wUl  be  retained,  however 
small.     Per  Price,  B.  M.  1717,  Bunb.  17.] 

[If  bill  is  brought  for  relief  against  several  x»ntracU  for  shares  of  the 
same  stock  bougnt  of  the  defendant  severally,  and  charges  that  they  had 
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formed  themselves  into  a  socie^  to  carry  on  the  fraud,  yet  demurrer 
lies.  .  N.  B.  Defendants  must  deny  combination.     H.  17S0»  Bunb.  69.] 

Though  defendant  does  not  demur  to  a  bill,  a^  being  too  trifling  for 
the  court  to  entertain,  yet  he  may  take  advantage  of  it  at  the  hearing. 
H.  1741,  2  Atkyns,  258. 

[For  a  bill  may  be  so  drawn  as  to  prevent  a  demuner  finr  this 
cause.J 

A  defendant  may  demur,  if  the  bill  be  for  relief  in  a  matter  not  pro- 
per for  the  court;  as,  if  a  bill  of  revivor  revive  an  order  made  by  the 
consent  of  the  plaintiff,  now  married,  and  not  a  party;  for  her  consent 
is  determined.     R.  Ca.  Ch.  77* 

[If  plaintiff  prays  injunction  to  a  mandamus  from  B.  R.,  or  to  an 
indictment,  information,  or  prohibition,  4efendant  may  demur.  T;  1751, 
2  Vesey,  S96.] 

[If  bill  is  brought  to  establish  plaintiff's  ri^t  of  common,  uid  set 
aside  former  decrees,  demurrer  lies  to  the  wh^e  bill,  for       ~    ~  ~ 
to  have  brought  bill  of  review.     H.  1719,  Bunb.  56.] 

[Though  defendant  has  answered  original  bill,  he  may  demur  to  die 
amended  part.     M.  1722,  Bunb.  120.] 

[Defendant  may  demur,  if  there  are  not  suflSdent  parties ;  as,  if  a 
jointress  brings  bill  against  heir  at  law  to  have  a  covenant  of  her  hus- 
band (to  leave  a  jointure-bouse  in  repair)  performed,  and  satisfiiction 
for  the  want  of  it,  the  heir  may  demur,  for  that  the  executor  ought 
to  be  a  party ;  for  though  at  law  the  creditor  may  sue  the  heir  omy, 
where  he  is  bound,  yet  as  the  personal  estate  is  the  natural  fond 
for  debts,  and  the  executor  may  shew  he  has  performed  the  covenant,  be 
must  be  a  party  in  equity.     M.  1784,  3  P.  W.  881.] 

[  I  f  the  defendant  do  not  demur  for  want  of  parties,  he  may  take  excep- 
tions for  it  at  the  hearing.] 

[Yet  if  administrator  with  the  will  annexed  is  a  defendant,  another 
defendant  shall  not  demur,  because  it  does  not  appear  that  the  executor 
did  not  leave  an  executor ;  for  the  court  will  presume  the  administration 
to  be  right.     T.  1785,  8  P.  W.  869.] 

[But  if  plaintiff  has  taken  out  administration  in  a  proper  court  in  a 
foreign  country,  our  courts  can  take  no  notice  of  it;  and  if  he  has  not 
also  taken  it  out  here,  defendant  may  demur.     Ibid.] 

[If  an  estate  is  charged  with  10/.  per  ank.  wages  to  the  knidit  of  a 
shire,  and  a  right  given  to  a  ccnrporation,  consisting  only  of  the  two 
knights  and  the  sheriff,  to  enter  and  distrain,  and  one  knight  and  the 
sheriff  refuse  to  join  in  recovering  it,  and  the  other  brings  bill  for  it, 
defendant  may  demur.    T.  1747,  1  Vesey,  38.] 

[If  a  crew  of  eighty  appoint  two  of  their  number  agents  for  prizes,  and 
afterwards  sixty«four  of  them  agree  the  two  agents  shall  have  certain 
shares,  and  bill  is  brought  in  braalf  of  the  agents  and  the  sixty*foor, 
demurrer  lies,  for  the  whole  eighty  shoula  be  parties.  T.  175lf 
2  Vesey,  812.] 

[To  a  bill  brouffht  for  injunction  to  stay  proceedings  in  ecclesiastical 
court  for  a  church-rate,  to  which  a  custom  was  pleaded,  and  plea  ad* 
mitted,  and  for  discovery  of  the  value  of  estates,  defetidant  may  demur, 
for  thev  are  cognizable  mere.    M.  1738,  1  Atkyns,  288.] 

[If  the  lord  of  one  manor  brings  a  bill  against  the  lord  of  another 
manor,  to  establish  a  right  and  be  quieted  in  the  possession  of  a  fishery, 

defend- 
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defeDdant  «may  demur,  for  the  right  should  be  first  tried  at  law^ 

2  Atkyns,  483.] 

[If  die  executor  of  an  attorney  brings  bill  for  money  due  for  business 
don^  defendant  may  demur^  for  that  me  remedy  is  at  law  under  2  0. 2. 
c  23.    T.  J  751,  3  Atkyns,  740.] 

[If  there  is  a  decree  to  account,  an  estate  to  be  sold,  and  the  money 
paid  to  incumbrancers  according  to  priority,  and  afterwards  plaintiff 
discovers  and  buy^  in  incumbrances  prior  to  defendant,  and  brings  bill 
to  tack  his  mortgage  to  these,   defendant  may   demur.     T.  1754» 

3  Atkyns^  809^ 

[If  the  lord  of  a  market  brings  bill  for  toll  of  com  brought  to  market^ 
and  that  defendant  combines  to  sell  by  sample  at  his  house,  and  thereby 
prevents  com  being  brought  to  market,  which  is  forestalling^  and  prays 
discovery;  these  are  law  questions,  and  defendant  may  demur.  M.  1754, 
3  Atkyns>  815.] 

[If  a  supplemental  bill  is  brought  against  a  defendant,  no  party  to  the 
original  bill,  to  answer  the  matters  in  ue  original  bill,  and  no  new  matter 
is  pretended  to  be  arisen  since  filing  the  original  bill,  defendant  may 
demur.    M.  1754,  3  Atkyns,  817.] 

[If  a  bill  is  brought  for  discovery  of  assignment  of  a  lease  without 
licence,  though  it  is  not  brought  for  the  forfeiture,  yet  does  not  expressly  . 
^aivedie  forfeiture,  defendant  may  demur.     M.  1747f  1  Vesey,  56.] 

[Defendant  may  demur  to  a  bill  brought  by  the  £ast  India  Company^ 
to  discover  how  he  came  by  possession  oF  certain  goods,  and  whether  not 
by  acts  amounting  to  puracy  or  felony.    T.  1749,  1  Vesey,  246.  in  Sc] 

[But  demurrer  does  not  lie  to  a  hill  for  discovery  of  a  conspiracy,  in 
setting  up  a  bastard  child;  for  it  is  not  a  ground  for  criminal  prosecution. 
T*1752,  2Vesey,  450.] 

[Nor  can  defendant  to  whom  lands  are  devised,  charged  to  be  an  alien, 
demur  to  the  discovery ;  for  the  disability  of  an  aJien  to  hold  lands  is  not 
a  penalty  nor  a  forfeiture,  but  an  incapacity ;  nor  to  a  discovery  whether 
another  defendant  is  an  alien,  if  first  aefendant  hath  an  interest  (though 
uncertain)  in  the  lands.     H.  25  G.  2.  Parker,  144.] 

Sof  he  may  demur,  if  the  plaintiff  does  not  entitie  himself  to  the  thing 
demanded ;  as,  if  the  husband  sue  alone,  for  a  thing  to  which  he  has  no 
tide  without  joining  his  wife.     Ca.  Ch.  41 . 

[If  a  baptist  assigns  an  advowson  for  a  term,  and,  on  conforming, 
brinos  bill  for  re-assignment,  suggesting  it  was  in  trust  for  himself  to 
avoid  the  penalties,  the  defendant  may  demur.  H.  1740, 2  Atkyns,  155.] 

[To  a  bill  brought  by  a  protestant  next  of  kin,  for  account  of  a  rent- 
charae  setded  on  a  papist  on  marriage,  defendant  may  demur,  for  the 
pun£ase  or  grant  is  void.     T.  1741,  2  Atkyns,  210.] 

[If  a  bill  brought  for  real  estate  seeks  discovery  of  proceedings  in  the 
^urt  of  del^pites,  defendant  may  demur^  for  they  relate  only  to  per- 
sonal estate.    T.  1742,  2  Adcyns,  387.] 

^If  a  bill  is  brought  for  an  injunction,  and  to  establish  a  right  which 

or  a  monopoly,  and  doubtfiil,  and  where  the  proceedings  would  be 
long  and  expensive,  the  court  will  allow  a  demurrer ;  for  that  plaintiff 
should  have  first  established  his  right  at  law.    T.  1742,  2  Atkyns,  391 .] 

If  the  bill  demand  an  account  of  an  estate  from  an  executor,  upon  a 
clause  in  the  will  of  his  testator,  who  devises  a  moiety  of  the  estate, 
which'  his  wife  and  executor  shall  have  at  his  death  to  the  plaintiff. 
Ch.  R.  31. 
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If  the  bill  deniand  a  discovery  of  a  title  against  a  demee,  where  the 
plaintiff  does  not  shew  a  title  in  himself.     R.  Ch.  R.  36. 

[If  the  lord  of  a  manor  brings  bill  for  recoveiy  of  a  fine,  suggesting 
that  defendant  was  admitted  by  attorney,  but  denies  it,  and  for  arrears 
of  quit-rents,  the  lands  out  of  which  they  issue  being  unknown,  and  de- 
fendant demurs  as  to  relief,  the  demurrer  is  good.  M.  1732,  3  P. 
W.  1480 

(If  the  bill  does  not  aver  defendant  to  the  assigpee,  but  only  that 
plaintiff  is  so  informed,  defendant  may  demur.    M.  1747, 1  Vesey,  56.} 

[If  it  is  upon  a  collateral  covenant,  not  running  with  the  estate,  and 
which  therefore  does  not  bind  assignees,  an  assignee  defendant  may 
demur.     Ibid.] 

So,  if  the  plaintiff  demand  things  of  several  natures  against  several 
defendants  in  the  same  bill,  if  the  defendants  deny  the  combination 
charged ;  otherwise  not.     1  Ver.  416. 

And  they  ought  to  deny  combination,  without  more ;  for  more  over- 
rules the  demurrer.     1  Ver.  463. 

[Yet  where  there  has  been  possession  of  a  fishery  for  a  long  time,  he 
who  claims  the  sole  right  may  brins  a  bill  to  be  quieted  in  possession, 
though  he  has  not  established  his  right  at  law,  and  it  is  not  good  cause 
of  demurrer,  that  defendants  have  distinct  rights,  for  on  an  issue  to  try 
the  general  right,  they  may  take  advantage  ofthem.  M.  1737, 1  Atkyns, 
282.] 

So,  if  the  plaintiff  sues  before  cause  of  action ;  as,  if  he  siies  an  exe- 
cutor for  a  discovery  of  assets  before  a  suit  commenced  against  him';  for 
perhaps  he  would  pay,  or  confess  assets.     Semb.  Hard.  1 15.] 

[It  is  good  cause  of  demurrer,  that  it  appears  by  the  bOl  that  de- 
fendant has  been  in  uninterrupted  possession  for  34  years,  and  no  inca- 
pacity pretended.    M.  1719,  Bunb.  54.] 

[A  trustee  may  demur  as  well  as  the  ceshuque  trust,  and  the  cesiuique 
trust  is  entitled  to  have  the  privilege  maintained  by  the  trustee. 
T.  1739,  1  Atkyns,  460.] 

[If  discovery  is  sought,  whether  defendant  did  not  procure  suborn- 
ation of  perjury,  and  whether  the  evidence  of  A.*  did  not  influence  a 
verdict,  defendant  may  demur  to  both  as  one  question.  T.  1742^ 
2  Atkyns,  387.] 

[If  a  legacy  is  given  to  a  woman  provided  she  may  marry  with  con- 
sent, if  not,  given  over,  she  may  demur  to  a  bill  for  a  discovery  of  her 
marriage.     T.  1 742.  2  Atkyns,  392.] 

[If  a  portion  is  given  over,  on  marriage  witliout  consent,  defendant 
may  demur  to  discovery  of  the  marriage  only,  though  discovery  of  the 
consent  is  not  prayed.     P.  1751,'  2  Vesey,  265.] 

[But  if  a  man  by  his  will  gives  his  wife  the  whole  surplus  of  bis  per- 
sonal estate,  but  if  she  marry  again,  then  she  is  to  deliver  up  half  of 
the  surplus  to  his  brother  and  his  heirs,  and  he  shall  call  her  to  an  ac- 
count for  it ;  a  demurrer  to  a  bill  for  a  discovery  of  her  marriage^  and 
for  an  account,  shall  be  over-ruled.    T.  1745,  3  Atkyns,  260.] 

[On  a  qtsare  impedii  brought  against  the  ordinary,  he  filed  a  bill  for 
a  discovery  whether  there  was  not  a  bond  for  resignation  given,  in 
order  to  plead  it  to  the  action :  the  defendant  demurred,  1st,  that  the 
discovery  would  subject  him  to  penalties ;  2dly,  that  it  was  immaterial. 
To  the  first  objection  it  was  answered,  that  the  bond  was  legal ;  to 
the  second,  that  die  plaintiff  had  a  right  to  the  discovery,  and'  its 

materiality 
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ittateriali^  must  be  debated  in  another  place:  and  the  demurrer  was 
over-ruled.  1  Brown.  Ch.  Rep.  96*  But  quare  whether  a  demurret 
in  such  a  case  on  the  first  ground  would  not  now  be  allowed  ?  for  though 
in  this  case  both  C.  B.  and  B.  R.  held  the  bond  to  be  legal,  yet  the 
judment  was  reversed  on  a  writ  of  error  in  parliament.     Ibid.  98.] 

[Demurrer  lies  to  a  bill  brought  to  discover  whether  there  is  such  a 
person^  or  where  he  is,  only  to  make  him  a  party.  T.  1742^  2  Atkyns, 
394.] 

[If  a  bill  is  brought  to  discover  whether  defendant,  after*  being  insti- 
tutedy  &c.  to  one  hving,  was  pot  instituted,  &c.  to  another,  he  may 
demur.     H.  1746^  8  Atkyns,  453.] 

But  it  is  no  cause  for  a  demurrer,  that  the  plaintiff  suggests,  that 
the  court-roU,  (by  which  the  defendaint  claims  a  copyhold),  was  falsely 
entered  by  the  steward,  though  the  defendant  alleges,  that  the  homage 
had  found  the  entry  to  be  true. 

That  the  bill  contains  scandalous  matter ;  for  that  ought  to  be  referred 
and  expunged.     Semb.  1  Ver.  107. 

[If  an  officer  of  a  company  is  made  defendant  to  a  bill  against  the 
company  for  a  discovery,  though  an  officer  is  not  interested,  and  his 
^answer  cannot  be  read  aminst  me  company,  and  he  may  be  examined 
as  a  witness,  and  plaintin  can  have  no  decree  against  him ;  yet  as  his 
answer  may  tend  to  a  discovery,  as  he  may  be  prosecuted  for  perjury, 
and  company  cannot,  and  as  hh  answer  may  direct  plaintiff  to  draw 
interrcffatories,  he  shall  not  dMUur,  but  shall  answer.  T.  1734, 
3  Aw.  311.     Vide  1  Brown.  Ch.  Rep.  469.] 

[If  a  bill  is  brought  for  the  recovery  of  a  curiosity  found  in  plaintiff's 
manor,  and  sold  to  defendant  undefaced;  defendant  cannot  demur, 
though  plaintiff  might  have  trovto  for  the  value,  or  detinue  for  the  thing 
itself    M.  1737,  3  P.  W.  390.] 

[It  is  not  good  cause  of  demurrer  to  a  bill  brought  for  an  account  (rf* 
personal  estate  that  there  is  a  suit  depending  in  the  spiritual  court  for 
administration,  for  they  have  no  way  of  securing  the  efiects  in  the  mean- 
time.    H.  1737,  i  Atkyns,  285,] 

[Demurrer  lies  not  to  a  bill  for  discovery  of  what  goods  defendant 
bought  of  plaintiff's  agent,  and  what  remains  unpaid,  and  for  payment 
of  it.     T.  1742,  SAAyns,  394.] 

[The  plaintiff  cannot  demur  to  an  answer,  though  it  draws  a  matter 
into  examination,  which  was  settled  before  by  a  decree;  but  ought  to 
move  for  an  order  to  restrain  such  examination.     R.  Ca.  Ch.  SS'"] 

So,  the  defendant  cannot  demur,  if  he  is  in  contempt,  or  answers  by 


wl   lOill 


[A  defendant  cannot  demur  and  plead,  or  demur  and  answer  to  the 
same  part  of  bill ;  for  the  plea  or  answer  over-rules  the  demurrer. 
M.  1730^  3  P.  W.  79.] 

[So,  if  to  a  bill  for  an  account  of  rents  and  profits,  to  which  discovery 
js  incident,  the  demurrer,  as  to  so  much  as  seeks  an  account  from  a 
certain  time,  is  that  plaintiff  has  his  remedy  at  law ;  and  the  plea  as  to 
«o  mWh  as  seeks  an  account  before  filing  supplemental  bill,  is  the  statute 
of  limitations ;  the  demurrer  and  plea  shall  be  both  over-ruled.  H.  1741, 
2  Atkyns,  282.] 

[If  a  demurrer  is  over-ruled,  defendant  may  afterwards  insist  on  the 

same  thing  in  his  answer.     Ibid.] 

[The 
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[The  court  will  not  determine  the  oonstmcdon  of  a  will  on  demurrtf) 
if  there  is  any  doubt,  but  will  over^rule  it  without  prejudice  to  defend- 
ant's insisting  on  the  same  matters  by  answer ;  but  if  on  the  face  of  the 
bill  plaintiff  has  no  title,  the  court  will  determine  on  demurrer.  H.  1 750^ 
2  Vesw,  248.] 

[A  demurrer  bad  in  part  is  void  for  the  whole.  T.  17S9,  1  Atkjm% 
450.] 

[Soj  if  a  trustee  in  an  usurious  bond  defendant  to  a  bill  for  discoverr, 
and  to  perpetuate  testimonvi  demurs  to  both,  it  is  bad;  had  it  been  obIj 
to  the  aisa>Tery,  |B;ood.     Ibid.] 

[A  demurrer  for  want  of  jurisdiction  is  informal  and  improper, 
defendant  should  plead  to  the  jurisdiction.    M.  1738,  1  Atkyos,  548.] 

[Length  of  time  is  not  proper  matter  for  a  demurrer,  but  for  a  plea. 
M.  1740,2Vese7, 109.] 

[If  defendant  answers  to  part  of  the  discoy^,  he  cannot  demur  to 
other  part     H.  1740,  2  Atkyns,  157.] 

[But  defendant  may  answer  to  the  discoyery,  and  demur  to  the  relief. 
Ibid.] 

[The  court  cannot  let  a  demurrer  stand  for  an  answer.  Anon* 
T.  1747,  3  Afiyns,  580.] 

[If  the  bill  charges,  that  by  producing  a  deed  under  which  defendant 
daimsy  it  will  appear  it  was  made  by  a  tenant  for  life  only,  and  defendant 
does  not  plead,  he  is  a  purchaser,  but  demurs  to  the  whole,  it  is  not 
good.    T.  1747,  1  Vesey,  87.] 

[Defendant  cannot  demur  to  a  bill  for  partiticm  of  tithes^  for  this  court 
can  divide  than.    T.  1750,  1  Vesey,  494.] 

[No  jbeuefit  of  exception  can  be  sayed  on  a  demurrer*  M.  1740, 
2  Vesey,  109.] 

[The  particulars  which  are  demurred  (or  pleaded)  to^  must  be  distin- 
guished; it  is  not  enough  to  say,  as  to  so  much  of  the  bill  as  is  not  after 
answered.  Sec.    T.  1752,  2  Vesey,  450.] 

(H  2.)  How  put  into  court,  &c. 

A  demurrer  may  be  put  into  court  upon  a  general  dedimus. 

Or,  under  the  hand  of  counsel  only,  without  commission,  or  in  person. 
Ord.  per  Cla.     Rules  and  Orders  of  Chancery,  96. 

[Defendant  may  demur  at  the  bar  ore  tenus  (though  he  has  before  put 
in  a  demurrer  which  is  oyer-ruled);  and  in  that  case  it  shall  be  without 
coste  on  either  side.     T.  1785,  3  P.  W.  869.] 

,  But  after  an  attachment  with  proclamation,  it  shall  not  be  received 
without  leaye  of  the  court,  upon  motion  and  satisfaction  for  the  delay. 
Ord.  per  Cla.     Rules  and  Oraers  of  Chancery,  99. 

Nor,  aft^r  motion  for  time  to  answer. 

Yet,  all  contempts  being  pardoned  by  a  general  pardon,  a  demurrer 
was  allowed  afi^r  proclamation  returned.     Ca.  Ch.  238. 

A  demurrer  ought  to  shew  the  causes  for  which  it  is  demurred.  Ord« 
per  Cla.   Rules  and  Orders  of  Chancery,  97* 

Yet,  a  bill  may  be  dismissed^  at  the  hearing,  for  causes  not  shewn 
upon  die  demurrer,  upon  payment  of  costs  for  the  causes  oyer*ruled. 
Vide  1  Ver.  78.  Vide  Pract.  Reg.  in  Chan.  188.  Vide  Rules  and 
Orders  of  Chancery,  97* 
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Otherwise,  if  the  defendant  had  not  demurred,  but  only  pleaded. 
Vide  1  Ver.  78,  79, 

There  cannot  be  a  demurrer  to  a  subpcena  in  the  nature  of  a  s^e 
facias  I  for  a  subpcena  is  no  record.     Ca.  Ch.  50. 

Nor,  to  an  answer  which  woiild  cause  a  re-examination  of  matters 
befi3re  settled.     Ca.  Ch.  56* 

The  plaindfp,  within  eight  days  after  a  demurrer,  may  amend  his  bill, 
upon  payment  of  205.  to  the  defendant^  clerk.  Vide  P^ract  Reg.  fai 
Chan.  133. 

Or,  he  may  dismiss  his  bill  upon  payment  of  40^.  without  modon ; 
which  will  be  no  impediment  to  a  new  bill.     Ibid. 

So»  by  order  in  the  exchequer,  if  the  plaintiff,  within  two  days  before 
the  time  fixed  for  hearing,  gives  notice  to  the  defendant  that  he  admits 
the  demurrer,  and  pays  20^.  costs,  the  defiendant  ought  not  to  have  it 
heard.    Vide  Roles  and  Oiders  in  Exchequer^  5.  Rule  J 1. 

So^  if  the  plaintifi^  in  such  time^  gives  notice  that  he  will  re|dy  to  die 
plea,  he  may  rejply  within  a  week  without  costs;  odierwise  the  def«idant 
shall  be  dismissed  with  30«.  costs.    Ibid. 

If  the  plaintiff  in  chancery  does  not  amend  or  dismiss  his  bill,  the  de- 
fendant shall  enter  his  demurrer  with  the  regbier,  to  be  argued  in  court 
within  eiriitdays  after  thefiling,  otherwise  it  will  be  disallowed  ex  cursUf 
as  for  delay,  and  the  plaintiff  shall  have  a  subpbena  for  another  answer^ 
and  Ms.  costs.  Vide  Rules  and  Orders  of  Chancery,  97-  Vide  Pmct 
Reff.  in  Chan.  134. 

After  such  a  disallowance,  it  shall  not  be  arsoed  withont  motion  and 
leave  of  the  court.    Vide  Rules  and  Orders  of  Chancery,  97. 

If  upon  debate  the  demurrer  be  allowed,  the  bill  shidl  be 
with  costs.     Vide  Pract.  Reg.  in  Chan.  133,  4.     So,  by  order  in  the 
exchequer.    Vide  Rules  and  Orders  in  Exchequer,  4,  5.    Rule  9. 

But  there  shall  be  no  costs,  if  the  demurrer  comes  in  upon  a  dedi* 
mns.  Ord.  per  Cla.  Vide  Rules  and  Orders  of  Chancery,  96* 
1  Ver.  282.     Vide  Pract  Reg.  in  Chan.  134. 

If  a  demurrer  or  plea  be  allowed  to  part,  die  plaintiff  shall  jfsy  305. 
costs. 

If  a  demurrer  be  over-ruled,  the  defendant  shall  pay  five  marks  for 
costs.  Ord.  per  Cla.  Rules  and  Orders  of  Chancery,  96.  Vide  Pract. 
Reg.  in  Chan.  133. 

So,  if  it  be  over-ruled  for  the  causes  alleged,  though  the  bill  be  dis- 
missed for  another  cause.    Ibid. 

So,  bv  order  in  the  exchequer,  if  it  be  over-ruled,  or  not  set  down 
before  the  Saturday  sev'night  after  it  is  put  in,  the  ddendant  shall  pay 
405.  and  rejoin  gratis,  and  join  in  commission.  Vide  Rules  and  Ordera 
in  E^cheouer,  4.     Rule  9; 

Or,  if  tne  defendant,  two  days  before  the  time  fixed  for  the  hearing 
his  plea  or  demurrer,  answers  and  gives  notice  thereof  to  the  plaintiff's 
attorney,  he  shall  pay  only  20s.  costs.  Vide  Rules  and  Orders  in  £x* 
cheauer,  5.     Rule  9. 

If  the  demurrer  be  Ions  and  frivolous^  the  court  orders  the  defendant 
to  pay  6L  for  costs,  and  Uiat  no  pleading  be  afterwards  received  nnder 
the  hand  of  the  same  counsel . 

If  the  demurrer  be  for  want  of  title,  and  the  defendant  answers  to 

several  parts  of  the  bill^  he  thereby  over-rules  his  demurrer.     Semb. 

1  Ver.  90. 

If 


444  CHANCElRY. 

If  the  demtirrer  be  for  want  of  parties^  where  the  bill  is  for  a  dis^ 
Govery  of  other  parties  concerned  in  interest,  it  will  be  oyer-ruled# 
i  Ver.  95. 

(I)  Plea. 

(1 1.)  What  is  a  good  plea,  and  what  not 

.  [The  defence  proper  for  a  plea  must  be  such  as  reduces  the  cause  to  a 
particular  point,  and  thence  creates  a  bar  to  the  suit,  for  not  eyery  good 
defence  in  equity  is  likewise  good  as  plea.     1  Atkyns,  54.} 

The  defendants  may  plead  to  the  bill ; 

To  the  jurisdiction  of  the  court;  as,  that  the  parties  dwell  within  a 
ciounty  palatine,  and  the  suit  is  for  land  ther^  or  matters  local.  Semb. 
Ca.  Ch.  41.    Vide  Franchises,  (D  9.) 

But  when  only  one  party  dwells  there,  or  it  be  for  a  thing  personal,  it 
is  no  plea.     Ca.  Ch.  41. 

So,  it  is  no  plea,  that  the  university  has  conusance  in  all  causes  in  law 
or  equity,  where  a  scholar  is  a  party ;  for  that  does  not  extend  to  matters 
of  mere  equity.     R.  2  Vent.  362. 

[Plea  to  the  jurisdiction  of  chancery  (or  of  any  other  of  the  king's  su- 
perior courts  of  general  jurisdiction)  must  shew  what  other  court  has 
juriBdiction.     H.  1748>  1  Vesey,  202;] 

[A  plea  which  covers  too  much,  cannot  be  allowed  for  part ;  as,  a  plea 
to  the  jurisdiction,  where  plaintiff  has  a  right  to  a  discovery^  though  not 
to  relief.    Ibid.] 

[Or,  if  a  rectory  is  devised  to  a  college,  in  trust,  to  present  the  senior 
divme  then  fellow,  defendant  cannot  plead  to  the  jurisdiction,  as  being  in 
the  visitor.     P.  1750,  1  Vesey,  462.] 

[But  if  an  information  is  brought  for  relief,  aoainst  an  undue  election 
to  a  fellowship  in  a.coUege,  defendant  may  plead  that  there  is  a  visitor 
who  has  the  sole  determination  of  such  matters.  H.  1747, 3  Aticyns,  662. 
1  Vesey,  78.] 

To  the  disability  of  the  plaintiff;  as,  that  he  is  excommunicated;  sfnd 
that  shall  be  shewn  under  the  seal  of  the  ordinary.  Vide  Pract.  Reg.  in 
Chan.  277,  8. 

[That  pkintiff  is  an  alien  bom,  and  an  alien  infidel,  not  of  the  elms- 
tian  faith,  is  not  a  good  plea  to  a  bill  for  a  personal  demand.  1737, 
1  Atkyiis,  510 

[In  the  plea  of  an  alien,  defendant  must  aver  that  the  person  was  an 
alien,  or  it  is  no  ban    T.  1742,  2  Atkyns,  397.] 
' .  [Flea  of  conviction  of  capital  offence,  must  be  judged  with  equal  strict- 
ness here,  as  if  at  common  law.    Ibid.] 

[Therefore,  tliat  A.  gave  B.  a  mortal  wound,  of  which,  &c.  without 
saying  in  what  part,  is  bad.     Ibid.] 

[Or,  if  it  says  he  was  tried  at  the  assises,  without  saying  the  person 
who  tried  him  had  a  commission  of  oyer  and  terminer,  ic  is  bad.    Ibid.] 

That  he  is  outiawed  in  another  cause;  and  the  outlawry  shall  be  shewn 
sub  pede  sigillL    Vide  Pract.  Reg.  in  Chan.  276. 

But  outiawry  in  the  same  cause  for  which  relief  is  prayed,  is  no  plesa, 

but  shall  be  disallowed  of  course,  as  for  delay,  and  the  plaintiff  shall 

pursue  his  process  for  other  answer,  and  five  marks  cost.     Ord.  per  Cla. 

^ules  and  Orders  of  Chancery,  97.     Vide  Pract.  Reg.  in  Chan.  277.  . 

^en  outlawry  in  another  cause  is  reversed,  the  plaintiff  upon 

payment 
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payment-of  205.  to  the  defisndant  shall  take  a  subpoena  ugainst  him  to 
answer  the  same  bill.  Ord.  per  Cla.  Rules  and  Orders  of  Chancery,  9&. 
Vide  Pract  Reg.  in  Chan.  277. 

SO|  by  order  in  the  exchequer^  if  a  plea  of  outlawry  be  admitted  or 
allowedf  and  the  outlawry  be  reversed,  the  plaintiff  paying  the  costs^ 
shall  take  out  a  new  subpcena  to  answer  his  bill.  Vide  Rules  and  Orders 
m  Exchequer,  5.  Rule  10. 

If  one  defendant  pleads  outlawry  in  the  plaintiff,  it  is  good  only  for 
himself.    Ca.  Ch.  3. 

Oudawry  of  an  executor  is  no  plea  to  a  ^uit  as  executor.    1  Ver.  184. 

[Plea  for  want  of  parties,  is  in  bar  to  the  whole  bill^  discovery  and 
relief.     T.  1740,  2  Atkyns,  51.] 

[Plea  that  the  bill  is  only  against  representative  of  realj  and  not  of 
personal  estate,  must  be  allowec^  though  suspected  only  for  delay.   Ibid.J 

[Unless  it  is  suggested  that  the  representation  is  contesting  in  the 
ecclesiastical  court.     Ibid.] 

[It  is  a  good  plea  to  abiU  for  discovenr  of  assets,  that  the  administrator 
is  not  a  party^  though  he  is  acknowledged  to  be  insolvent.  P.  1740, 
2  Atkyns,  51.] 

[So,  a  defendant  may  plead  another  suit  depending  in  the  same,  or  . 
another  court  for  the  same  cause.     Ord.  per  Cla.     Rules  and  Orders  of 
Chancery,  98,  99.     Ca.  Ch.  241.] 

[Plea  that  another  action  is  depending  in  another  court  for  the  same 
thing,  is  bad;  for  plaintiff  need  not  make  his  election  till  defe  i: 
has  answered.     M.  1730,  3  P.  W.  79.] 

[lliat  the  bill  is  for  the  same  matter  for  which  plaintiff  brought  ano- 
ther bill,  is  not  a  good  plea,  if  the  last  is  brought  in  a  different  right;  as, 
if  the  first  is  an  executor  or  administrator,  the  second  as  administator 
de  bonis  nouj  &c«  of  intestate.     T.  1740^  2  Atkyns,  44.] 

[To  support  a  plea  of  a  former  decree,  so  much  of  the  former  bill  and 
answer  must  be  set  forth,  as  to  shew  the  same  point  was  then  in  issue. 
T.  1743,  2  Atkyns,  603.] 

[A  decree  in  a  former  suit  for  the  same  matter,  cannot  be  pleaded  tiH 
itisinrolled.     Anon.  1754,  3  Atkyns,  809.] 

[But  it  may  be  insisted  on  by  way  of  answer.  T.  1754,  2  Ves. 
577.] 

[A  former  decree,  signed  and  inroUed,  in  which  plaintiff  was  an  in&nt» 
is  a  good  plea,  for  an  infant  plaintiff  is  bound  by  a  decree  as  one  of  age. 
H.  1747,  3  Atkyns,  626.] 

Or,  another  bUl  dismissed  for  the  same  cause.    Vide  1  Ver.  310. 

Though  the  decree  for  the  dismission  be  not  signed  or  inrolled. 
1  Ver.  310. 

[If  the  representative  of  a  co-administrator  brings  a' bill  of  revivor 
and  supplemental  bill,  for  the  same  thing  that  the  two  administrators 
had  brought  one  for  before,  which,  upon  the  death  of  one,  the  other 
had  dismissed,  such  dismission  is  a  good  plea.  M.  1740,  2  Atkyns, 
82.] 

[Plea  of  decree  of  foreclosure,  and  non-pajrment,  is  not  good,  if 
there  has  been  no  final  order  to  foreclose,  whatever  length  of  time  has 
eli^psed;  but  it  may  be  a  good  defence.  \  T.  1752,  2  Ves.  450.] 

In  the  exchequer,  if  the  plaintiff  admits  this  plea  of  a  former  suit  de- 
pending he  shall  pay  40s.  If  it  is  allowed  on  the  hearing  by  the 
court,  3/.  costs.  Vide  Rules  and  Orders  in  the  Exchequer,  6.    Rule  13. 

If 
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IF  there  be  another  suit  for  the  same  cause  at  common  la#»  ihe  de- 
fendant may  move^  that  the  plaintiiF  may  make  his  election  at  a  day  to  be 
fixed  by  the  court,  where  he  will  proceed. 

Soy  die  defendant  may,  in  chancery,  plead  another  suit  dismissed  in 
the  exchequer  f<Mr  the  same  cause.     Vide  Ca«  Ch.  155,  6. 

Otherwise,  if  the  dismission  was  without  prejudice  ill  law  or  equity. 
R.  Ca.  Ch.  156. 

[A  bill  dropt  for  want  of  prosecution,  cannot  be  pleaded  lis  a  decree 
of  dismission  to  another  bill;  nor  is  it  sufficient  that  the  court  implied 
there  was  no  title  when  they  dismissed  the  bill,  an  absolute  determi- 
nation of  the  court  that  plainti£Phad  no  title,  must  be  shewn.  M.  17 SS^ 
I  Atkyns,  5710 

A  plea  of  a  former  suit  ought  to  shew,  that  the  defendant  was  senred 
with  processor  ^qpeared.    ^r.  Ca.  S9.] 

But  to  a  bill  by  A.  against  B.  for  a  foreclosure,  a  former  bill  in  the 
ezcheauer  by  B.  for  redemption  is  no  j^ea.    1  Ver.  220. 

A  plea  of  former  suit  shall  be  widiout  oath ;  for  it  ought  to  be  referred 
to  a  master  whether  there  be  such  a  suit.     1  Ver.  8S2. 

[A  plea  of  another  suit  depending  for  the  same  matter,  must  set  forth 
when  it  was  instituted.    M.  1747,  3  Atkyns,  587.] 

[If  a  creditor  who  has  come  in  and  proved  his  debt  before  the  master, 
under  a  decree  at  the  suit  of  another  creditor,  brings  a  new  biU^  the 
former  suit  is  a  flood  plea.     T.  1747,  3  Atkyns,  5570 

[If  there  is  a  decree  for  tithes,  and  the  account  is  depending  before  the 
master,  defendant  may  plead  this  suit  and  decree  to  a  new  bul  brought ; 
for  the  account  in  thus  court  is  taken  down  to  the  time  of  making  the 
report.     M.  1747, 3  Atkyns,  590.] 

[If  an  executor  assents  to  a  special  legacy,  and  the  legatee  brings 
trover,  and  recovers  large  damages ;  the  verdict  and  judgment  is  a  good 
\mr  to  a  bill  by  executor  to  set  them  aside.    T.  1745,  3  Atkyns,  223.] 

[A  plea  of  a  foreign  sentence  in  a  commissary  court  in  France  (the 
bmrau  des  actions)  is  bad.     H.  1744.  3  Atkyns,  215.] 

And  it  need  not  aver,  that  the  former  suit  is  depending ;  for  it  shall 
be  referred,  and  if  set  down  to  be  argued,  is  admitted.     1  Ver.  332. 

[If  parties  have  agreed  to  make  a  submission  to  an  award,  a  rule  of 
court,  and  to  be  restrained  from  bringing  a  bill  in  equity,  arbitrators  may 
plead  in  bar  the  awards  though  it  should  be  defective  in  point  of  law. 
T.  1742,  2  Atkyns,  395.] 

[If  a  bill  is  brought  against  an  arbitrator,  for  discovery  of  the  grounds 
of  his  award,  he  may  pledd  he  is  not  obliged  to  set  them  forth.  Anon. 
T.  1748,  3  Atkyns,  644.] 

[An  award  (unless  there  is  collusion  of  gross  misbehaviour)  is  a  good 
plea  to  the  discovery  as  well  as  to  the  mevits.   T.  1 747,  3  Atkyns,  529.] 

[If  a  plea  of  an  award  is  allowed  to  a.  bill,  praying  a  general  account, 
yet  the  plaintiff  is  not  precluded  at  the  hearing,  from  objecting  to  the 
award  for  fraud  or  partiality  in  the  arbitrators.  M.  1 742,  2  Atkyns,  50 1.] 

[If  one  partner  brings  bill  for  discovery  and  relief  against  another, 
who  pleads  that  by  their  articles  all  differences  relating  to  their  partner- 
ship should  be  referred,  diat  the  bill  relates  to  such  onl;^,  that  they  have 
not  been  submitted,  nor  has  plaintiff  offered,  though  defendant  has  been 
always  ready,  &c.,  this  is  not  good,  for  there  should  have  been  a  clause 
empowering  arbitrators  to  examine  parties  and  witnesses  on  oath,  which 

by  this  they  cannot  do.     P.  1743,  2  Atkyns,  569.] 

So> 
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S(H  a  di^Biida&t  diall  plead  die  statute  of  limitations.  Vide  Pract. 
Rcfl^Bi  diaa.  £79. 

[Where  defendant  has  been  in  possession  of  estate  pur  outer  vie  for 
50  yeaiB,  the  statute  of  limitations  is  a  good  plea»  though  plamtLBT  had 
not  the  lease  in  his  poesession^  and  the  defendant  sets  out  that  the  lease 
had  been  renewed.    P.  1734,  S  P.  W.  262.] 

[The  statute  of  limitations  is  a  pood  plea  (but  not  a  good  demurrer) 
to  a  bill  to  redeem  after  die  mor^pigee  has  been  in  possession,  many  (as 
SO)  years.    T.  1745,  8  Atkyns,  225.    Vid.  2  Ves.  Jun.  88.] 

[Intestate  dies  dnroad,  leaving  infimt  son ;  admimstradon  is  granted 
duringthe  minoriQr  to  A*  who  does  not  sue,  the  son  administrator  de 
btmis  lion,  within  six  years  of  ccMning  of  age^  sues,  yet  the  statute  of 
linitBtioiis  may  be  pleaded  against  him.    T.  1784^  8  JP.W.  809.] 

[A  ooipoiBtion  may  plead  the  statute  of  limitations^  as  well  as  prirate 
penons.    Ibid.] 

[The  statute  of  limitations  may  be  pleaded,  though  an  original  has 
been  filed,  if  there  have  been  no  proceedings  <Mi  it  for  six  years.  T.1742, 
SAtkyns,  895.] 

[To  a  note  to  pay  an  annuity,  or  a  sum  three  yean  after  date,  or  a 
sum  by  instalments,  the  plea  must  not  be,  did  not  promisej  but  that  the 
cause  of  action  did  not  accrue  within  six  years.  Anon.  H,  1748, 
8  Atkyns,  70.] 

[PlenarQr  for  six  months  is  a  good  plea  to  a  bill,  praying  that  de- 
fendant who  was  presented  by  a  trustee  in  breach  of  trust,  may  be  com- 
pdled  to  resign.     H.  1746,  8  Atkyns,  458.] 

[The  statute  of  limitations  is  no  plea  where  the  bill  charges  fraud, 
but  it  should  charge  that  the  fraud  was  discovered  within  six  years  be- 
fim  bringing  the  bill.     M.  1732,  8  P.  W.  143.] 

The  statute  of  limitations  cannot  be  pleaded  to  the  discovenr  when 
die  debt  was  due^  though  it  may  be  to  the  debt  itself.  T.  1 740, 
2  Atkyns,  51. 

[A  fine  and  non-claim  is  not  a  good  bar  toa  plaintifip's  tide,  if  a  suit 
has  been  pending  in  diis  court,  in  a  case  ^ere  there  is  proper  matter 
of  equi^.     T.  1742,  2  Adcyns,  387.] 

[If  a  man  enters  upon  an  estate  on  the  footing  of  a  trustee^  and  per- 
forms the  trusts,  but  never  makes  any  declaration  of  it,  and  dien  levies 
a  fine,  a  plea  of  this  fine  and  non-claim  shall  not  be  allowed  to  bar  a 
remainder-man.     T.  1747^  3  Atkyns,  560.] 

[The  statute  of  limitations  cannot  be  pleaded  to  a  bill  for  discovery  of 
a  tkle,  and  charging  fraud,  but  defendant  must  answer  to  the  fraud. 
T.  1747)  3  Ad^s,  558.] 

[So,  the  defendant  mayplead]  the  privily  of  the  university  to  have 
eonusance  of  pleas.    Ca.  Uh.  287.    Vide  2  Vent.  862. 

That  the  bill  requires  an  answer  to  a  matter,  which  subjects  the  de- 
fendant to  a  penalty,  or  accuses  him  of  a  crime.     1  Ver.  109. 

[If  a  discovery  is  prayed  of  a  contract  to  purchase  an  estate  devised 
to  the  vendor,  against  whom  there  has  been  a  verdict,  and  a  receiver 
put  in  possession  by  chancery,  to  both  which  this  omtract  was  sub- 
sequent, it  is  within  st.  32  H.  8.  c.  9.  against  selling  pretended  tides, 
which  statute  defendant  may  plead.     T*  1785,  8  P.  W.  375.] 

{If  a  bill  is  brought  for  relief  against  a  policy  of  insurance,  suggesting 
the  ship  was  fraudulendy  lost,  and  that  she  had  only  wool  on  board, 
and  interrogating  what  goods  were  on  board,  defendant  may  plead  the 

statutes 
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statutes  making  exportation  of  wool  penal ;  but  if  any  otber  kind  of  goods 
are  mentioned  in  the  charging  part,  defendant  must  give  some  answer; 
to^at*    H.  nS7,  1  Atkyhs,  52.] 

[If  a  plea  of  the  statute  of  frands,  as  to  a  discoveiy,  is  coupled  with 
an  answer  admitting  the  facts,  the  plea  must  be  oyer-rulcd.  H.  1740^ 
SAtkyns,  155.] 

So,  if  the  bill'be  for  a  redemption,  upon  a  suggestion  that  A.  con- 
veyed to  the  father  of  the  defendant  in  mortgage,  who  agreed  to  make  a 
defeasance;  a  plea  that  the  land  was  settled  m  marriage  on  the  defen-. 
dant,  for  a  consideration  paid,  without  notice  of  such  agreement,  is  good: 
R«  Ch«  R.  9* 

[If  to  a  bill  by  a  creditor  under  a  will,  for  sale  of  lands  for  payment 
of  debts,  for  discovery  of  title  of  lands  in  widow's  possession,  she  pleads 
a  deed  of  settiement  and  jointure^  and  o£fers  to  discover  if  plaintiff  will 
confirm,  it  is  bad,  unless  she  set  forth  the  particular  lands,  and  the  date 
of  the  deed.    H.  1735,  1  Atkyns,  52.] 

So,  a  defendant  shall  plead  to  a  bill  for  discovery  of  a  tide,  that  he  is 
a  purchaser  for  a  valuable  consideration,  without  notice  of  the  plaintiff's 
incumbrance.     2  Vent.  361.     Vide  post,  (4  I  8,  4.) 

And  need  not  shew  for  what  consideration.  R.  Ca.  Ch.  34.  R.  Hard. 
510. 

[A  valuable  consideration  set  forth  by  defendant,  protects  him  from 
giving  an  answer  to  a  title  set  up  by  plaintiff;  but  plea  of  bare 
tide,  without  setting  forth  a  consideration,  will  not.  H,  1741. 
2  Atkyns,  240.] 

So,  it  need  not  mention  the  time  of  the  purchase.     R.  Hard.  5 10. 

But  if  the  plea  does  not  add>  that  he  was  a  purchaser  without  notice^ 
it  is  bad.     R.  2  Vent.  361.     Semb.  1  Ver.  179. 

[In  a  plea  of  a  purchase,  if  defendant  say  he  had  no  notice  at  the 
time  of  the  purchase,  he  need  not  say  he  had  it  not  at  any  time  before. 
H.  1733,  3  P.  W.  243.] 

And  without  notice  at  the  time  of  the  purchase,  is  not  sufficient 
without  saying,  that  he  had  no  notice  when  the  conveyance  was  executed. 
R.  Ca.  Ch.  34. 

[If  a  purchase  for  valuable  consideration  without  notice  is  pleaded  to 
a  bill,  which  charges  particular  and  special  notice,  a  general  denial  of 
notice  is  not  sufficient;  it  must  deny  as  specially,  or  it  will  be  bad. 
M.  1754,  3  Atkyns,  815.] 

[If  to  a  bill  for  possession,  defendant  pleads  purchase  for  valuable  con- 
siderati<»i,  and  that  the  money  is  paid,  or  bondjide  secured  to  be  paid, 
and  it  is  in  fact  only  secured ;  the  plea  shall  be  over-ruled,  for  he  has 
now  notice  of  plaintiff's  tide.     H.  1 745,  3  Atkyns,  304.] 

And  notice  shall  be  by  way  of  answer,  not  by  plea.  R.  2  Ca.  Ch*. 
161. 

[If  defendant  in  plea  of  purchase  for  valuable  consideration  omits  to, 
deny  notice,  and  plaintjff  replies,  defendant  need  only  prove  his  plea,  for 
plaintiff  might  have  set  it  down  to  be  argued.    H.  1730,  3  P.  W.  91.] 

[In  pleading  a  purchase  of  mortgase,  the  defendant  must  shew  that 
the  vendor  or  mortgagor  pretended  to  be  seised  in  fee.  P.  1734. 
3.  P.  W.  280.] 

[On  a  plea  of  a  purchase  for  a  valuable  consideration  without  notice 
of  plaintiff's  title,  it  is  sufficient  to  aver,  that  the  person  who  conveyed 
was  seised,  or  pretended  to  be  seised,  when  he  executed  the  purchase 

deeds ; 
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^deeds^  but  where  fine  and  non-claim  is  the  bar,  the  averment  must  be 
that  he  was  actually  seised ;  seised  ut  de  libera  tenemento  is  sufficient. 
2  Atkyns,  630.] 

So^  if  a  defendant  pleads  a  settlement  after  marriage,  pursuant  to  an 
agreement  beforcj  the  plea  ought  to  shew  what  the  agrefement  was. 
1  Ver.  139. 

If  the  defendant  pleads  that  he  is  a  purchaser  bond  fide  without  notice, 
and  denies  the  fraud  allied  in  the  bill,  it  is  not  good,  unless  he  answers 
to  the  fraud.     1  Ver.  185. 

If  he  does  not  shew  the  vendor  seised  and  possessed,  it  is  bad. 
1  Ver.  246. 

If  he  pleads  it  to  more  than  was  settled  for  what  is  then  due,  it  will 
be  bad.     Vide  Ch.  R.  143. 

[If  under  ppe  roof  there  was  formerly  a  fulling-mill  and  a  coro-milli 
which  paid  a  modus  of  65.  8c/.,  and  the  fulling  wheels  are  taken  away, 
and  two  corn-mills  are  put  in  its  place,  and  a  bill  is  brought  for  tithe  of 
three  mills,  and  the  modus  is  pleaded  for  the  one  mill,  it  is  bad  in  form 
and  in  substance.     3  Atkyns,  17.] 

So,  to  a  bin  by  an  executor,  for  an  account  of  the  profits  of  an  estate 
pur  auier  vie,  the  defendant  may  plead,  that  the  testator  permitted  him 
to  take  the  profits  for  a  debt  upon  which  he  entered,  and  the  testator 
being  dead,  has  title  as  occupant.     R.  2  Vent.  364. 

So,  to  a  bill  for  a  discovery,  the  defendant  shall  plead,  that  what  be 
knew  was  only  as  counsel,  arbitrator,  &c.     R.  Ca.  Ch.  277. 

So,  the  defendant  may  plead,  that  he  being  a  mortgagee,  upon  hearing 
of  prior  incumbrances,  purchased  an  estate  prior  to  the  plaintiff's^  with 
an  offer  to  assign,  on  payment  of  the  money  due  upon  both.  R.  Cd^ 
Ch.  150.     Vide  post,  (4  A  10.) 

So,  if  a  mortgagee  takes  a  prior  estate  in  fee,  he  shall  not  be  obliged 
to  make  discovery.     D.  .Hard .  1 73. 

Otherwise,  where  he  purchases  other  incumbrances.     R.  Hard.  172. 

So,  for  a  defendant  to  a  bill  for  discovery  of  the  goods  of  a  bankrupt, 
it  shall  be  a  good  plea,  that  he  purchased  them  boridjide  for  a  valuable 
consideration,  before  a  commission,  and  before  notice  of  the  bankruptcy. 
R.  1  Ver.  27. 

[Plea  of  a  stated  account  must  shew  it  was  in  writing,  and  what  the 
balance  was.     2  Atkyns,  397*] 

[A  plea  of  a  stated  account,  as  to  all  matters  herein-before  accounted 
fot,  is  bad ;  it  should  aver,  that  it  is  just  and  true  to  the  best  of  defen- 
dant's knowledge  and  belief.    3  Atkyns,  70.] 

[If  a  bill  impeaches  an  account,  and  charges  that  plaintiff  has  no 
counterpart  of  it,  defendant,  if  he  pleads  a  stated  account,  must  amiex  a 
copy  of  it.     3  Atkyns,  303.] 

But  to  a  bill  to  be  relieved  from  a  bond  for  the  balance  ofiaA  account, 
a  plea,  that  the  account  was  stated  with  his  testator,  and  the  vouchers 
delivered  up^  and  a  bond  given  for  the  balance,  was  oi'er-ruled.  Ca* 
Ch.  262.     Vide  post,  (2  A  3.) 

Bill  for  an  injunction  to  an  action  for  waste,  because  the  wastie  allied 
was  an  improvement;  plea  of  the  statute  of  Gloucester,  which  allows  an 
action  for  waste  against  the  lessee,  was  over-ruled.     Ch.  R.  135. 

Bill  for  money  secured  by  mortgage,  and  also  by  bond;  plea,  that  the 
plaintiff^  in  an  action  at  law  upon  the  same  bond,  was  nonsuited,  is  not 
good.    Vide  1  Ver.  77,  8. 

Vol.  II.  G  g  Bill 


450  CHANCERY. 

Bill  for  relief  against  a  policy,  to  pay  without  abatement,  if  A.  died 
.before  M. ;  plea,  tliat  A.  did  die  before,  over-ruled.     R.  2  Ver.  iO. 

Bill  to  be  relieved  against  a  verdict  at  law ;  plea  of  the  verdict  and 
judgment,  and  that  the  matter  is  conusable  at  law,  and  tlie  plaintiff  did 
there  insist  upon  it,  over-ruled.     R.  2  Ver.  146.  155. 

[If  a  bill  is  brought  to  set  aside  a  will  for  fraud,  and  for  a  receiver,  and 
defendant  pleads  that  the  will  was  duly  executed,  and  ought  to  prevail 
till  found  otherwise  at  law^  and  therefore  no  receiver  should  be  appointed 
till  then,  the  plea  is  good  as  to  the  first  part,  but  not  as  to  the  latter. 
3  Atkyns,  17.] 

Bill  for  an  account  of  goods  sold  by  the  sheriff  upon  an  execution  at  an 
.under- value;  plea,  that  they  were  offered  to  the  plaintiff  at  the  same 
value,  is  good.     R.  Ch.  R.  111. 

[If  a  bill  is  brought  against  administrator  for  a  distribution^  it  is  not  a 
good  plea  that  he  is  not  obliged  to  it  within  the  year;  but  it  shall  stand 
for  answer  with  liberty  to  except.     Bunb.  64>.] 

.     [If  the  plea  is  to  (Uscovery  and  relief,  when  the  bill  prays  only  a  dis- 
covery) it  is  bad.     Bunb.  70.] 

[A  plea  may  be  bad  in  part,  yet  not  bad  in  the  whole.  1  Atk3m8,  52l  j 

[A  bill,  so  lar  as  not  contradicted  by  the  plea,  ipust  be  taken  to  be  true. 
2  Atkyns,  51.] 

[If  a  bill  is  brought  for  payment  of  a  note  of  an  intestate,  charging  that 
r  administrator  promised  to  pay  as  soon  as  he  got  in  the  effects,  a  plea 
that  defendant  made  no  promise  to  pay,  is  bad,  as  too  general;  it  should 
•be^no  promise  to  pay  out  of  the  assets.     3  Atkyns,  70.] 

[If  a  plea  is  to  the  relief  only,  and  is  directed  to  stand  for  an  answer, 
the  words,  with  liberty  to  except,  must  be  added,  or  it  is  allowing 
it  a  good  answer.     3  Atkyns,  8 1 4.] 

[A  plea  containing  exception  of  matters  hereiaafler  mentioned  is  bad. 
2  Vesey,  107.] 

[Soi  to  a  bill  for  account  and  discovery,  a  plea  of  release,  farther  and 
other  than  in  the  plea  set  forth.     Ibid.] 

[Unless  the  only  sums  mentioned  in  the  plea  are  also  mentioned  in 
.the  release,  for  that  makes  it  the  same,  as  if  it  had  been  said,  farther 
than  is  in  the  release,  which  is  good  in  form.     Ibid.] 

[But  if  there  are  charges  of  account  made  up,  and  dealings  which  re- 
quire answer  and  discovery,  such  plea  of  release  is  bad  in  substance ;  for 
if  allowed,  plaintiff  could  not  except.    Ibid. J 

[If  defendant  does  not  prove  the  fact,  necessary  to  support  the  plea, 
plaintiff  shall  not  lose  his  discovery,  but  the  court  will  order  examination 
on  interrogatories  to  supply  it.    2  Vesey,  243.] 

(I  2.)  How  put  into  court,  &c. 

A  plea  may  be  put  in  upon  a  general  dedimus. 

Or,  under  the  hand  of  counsel  only,  if  it  be  to  the  jurisdiction,  or 
.to, die  disability  of  the  plaintiff.  Ord.  per  Cla.  Rules  and  Orders  of 
Chancery,  96. 

The  plea  shall  be  put  in  upon  oath  of  the  defendant.     2  Ca.  Ch. 

?08, 

.^  But  if  the  matter  of  the  plea  appears  upon  record,  it  is  not  necessary ; 
and  therefore  a  plea  of  outlawry  shall  be  without  oath.     Ca.  Ch.  237. 
Vide  Pract.  Reg.  in  Chan.  274. 
After  an  attachment  with  proclamation^  no  plea  shall  be  received 

without 
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without  nn  order  of  court.     Ord.  Per  Cla.    Rules  and  Orders  of  Chan- 
cery, 99.     Vide  Pract.  Reg.  in  Chan.  274,  5. 

Privilege  of  the  university  to  have  conusance  of  pleas  shall  be  pleaded 
without  oath.    Ca.  Ch.  237- 

So^  a  plea  must  be  averred;  otherwise  it  will  be  over-ruled  in  the 
exchequer.    Hard.  160. 

So,  a  dilatory  plea  shall  not  be  allowed,  where  the  defendant  is  in 
contempt,  or  answers  by  commission. 

So,  a  defendant  who  pleads  ought  to  answer  to  a  fact,  not  covered  by 
the  plea,  or  which  supports  his  plea.     Eq.  Ca.  185. 

[If  at  hearing  the  cause,  defendant  has  not  supported  his  plea  by  his 
answer,  plaintiff  may  counterprove  by  reading  the  answer,  and  so  over- 
turn the  plea :  so,  at  the  time  of  arguing  the  plea,  plaintiff  may  coun- 
terprove by  reading  the  answer  to  shew  defendant  has  not  sufficiently 
supported  his  plea.     3  Atkyns,  303«] 

All  pleas  to  the  jurisdiction,  or  upon  the  substance  of  the  bill,  shall 
be  determined  in  court.  Ord.  per  Cla.  Rules  and  Orders  of  Chan- 
cery, 97.     Vide  Pract.  Reg.  in  Chan.  282. 

A  plea  to  the  jurisdiction,  or  founded  upon  the  substance  of  the  bill, 
shall  be  entered  by  the  defendant  with  the  register,  within  eight  days,  to 
be  argued.     Ord.  per  Cla.     Rules  and  Orders  of  Chancery,  97. 

A  plea  to  the  disability,  the  plaintiff  within  eight  days  after  filing 
shall  enter  with  the  register  to  be  argued,  if  he  thinks  it  proper ;  and  if 
he  does  not  do  it,  the  defendant  of  course  shall  take  out  process  for  five 
marks  costs.  Ord.  per  Cla.  Rules  and  Orders  of  Chancery,  98.  Vide 
Pract.  Reg.  in  Chan.  277. 

*  A  plea  of  another  suit  depending,  shall  be  referred  to  a  master;  and 
if  the  plaintiff  does  not  procure  his  report  within  one  month,  bis  bill 
shall  be  dismissed  with  seven  nqbles  for  costs.  Ord.  per  Cla.  Rules 
and  Orders  of  Chancery,  98.     Vide  Pract.  Reg.  in  Chan.  281. 

If  the  report  be  against  the  plaintiff,  he  shall  pay  five  pounds  for 
costs.     Ibid. 

If  a  plea  be  allowed  upon  the  arguing,  the  ordinary  costs  against  the 
plaintiff  are  five  marks.  Ord.  per  Cla.  Vide  Rules  and  Orders  of 
Chancenr,  98. 

But  if  the  plea  comes  in  upon  a  dcdimus,  though  it  be  good,  the  de- 
iendAnt  shall  not  have  costs.  Ord.  per  Cla.  Rules  and  Orders  of 
Chancery,  96.     Vide  Pract.  Reg.  in  Chan.  134. 

If  the  defendant  does  not  procure  his  plea  to  the  jurisdiction,  or  upon 
the  substance  of  the  bill,  to  be  entered  with*  the  register  within  eight 
days,  it  shall  be  disallowed  of  course^  as  for  delay ;  and  the  plaintiff 
shall  take  out  process  for  other  answer,  and  405.  costs.  Ord.  per  Cla. 
Rules  and  Orders  of  Chancery,  97- 

And  such  plea  shall  not  be  afbsrwards  debated  without  the  order  of  the 
court,  upon  motidn.     Ibid.  ' 

If  Uie  plea  be  over-ruled  upon  the  arguing,  the  defendant  shall  pay 
five  marks  costs.     Ord.  per  Cla.     Rules  and  Orders  of  Chancery,  96. 

But  the  court  may  order,  that  the  defendant  shall  not  pay  costs. 
Ca.  Ch.  41. 

Or,  that  the  plea  be  over-ruled,  but  that  the  plaintiff  shall  not  proceed 
farther  than  answer,  without  leave  of  the  court.     Ca.  Ch.  262. 

Or,  that  the  defendants  do  answer,  and  their  plea  to  be  considered  at 
.the  hearing  ^  the  cause.    Ca.  Ch.  1 3. 

G  g  2  ^  So, 
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[The  court  will  not  detennine  the  oonstrnction  of  a  will  on  deiniirrer» 
if  thereis  any  doubt,  but  will  over*-rule  it  without  prejudice  to  defend- 
ant's insisting  on  the  same  matters  by  answer ;  but  if  on  the  face  of  the 
bill  plaintiff  has  no  title,  the  court  will  determine  on  demurrer.  H.  1750, 
2  Vesqf,  245.] 

[A  demurrer  bad  in  part  is  void  for  the  whole.  T.  17S9,  1  Atkyns, 
450.] 

[So^  if  a  trustee  in  an  usurious  bond  defendant  to  a  bill  for  disopVexT» 
and  to  perpetuate  testimony,  demurs  to  both,  it  is  bad;  had  it  bera  cadj 
to  the  discoyeryy  Rood.    Ibid.] 

[A  demurrer  tor  want  of  jurisdiction  is  informal  and  improp^, 
defendant  should  plead  to  the  jurisdiction.    M.  1738,  1  Atkyns,  54S.] 

[Length  of  time  is  not  proper  matter  for  a  dem^rrer,  but  for  a  plea. 
M.  1740,2yesey,  109.] 

[If  defendant  answers  to  part  of  the  disooveiy,  he  cannot  demur  to 
other  part     H.  1740,  2  Afkym,  157.] 

[But  defoidant  may  answer  to  the  disoovery,  and  demur  to  the  r^e£ 
Ibid.] 

[The  court  cannot  let  a  demurrer  stand  for  an  answer.  Anon* 
T.  1747,  S  Atkyns,  5S0.] 

[If  the  bill  charges,  that  by  producing  a  deed  under  which  defendant 
daimsy  it  will  appear  it  was  made  by  a  tenant  for  life  only,  and  defendant 
does  not  plead,  he  is  a  purchaser,  but  demurs  to  the  whole,  it  is  not 
good.    T.  1747,  1  Vescy,  87.] 

[Defendant  cannot  demur  to  a  bill  for  partiticm  of  tithes^  for  this  court 
can  divide  them.    T.  1750,  1  Vesey,  494.] 

[No  jbeuefit  of  excqition  can  be  saved  on  a  demurrer*  M.  1740, 
2  Vesey,  109.] 

[The  particulars  which  are  demurred  (or  pleaded)  to^  must  be  distin- 
guished ;  it  is  not  enough  to  say^  as  to  so  much  of  the  bill  as  is  not  after 
answered,  &c.    T.  1752,  2  Vesey,  450.] 

(H  2.)  How  put  into  court,  &c. 

A  demurrer  may  be  put  into  court  upon  a  general  deditnm. 

Or,  under  the  hand  of  counsel  only,  without  commission,  or  in  perscm. 
Ord.  per  Cla.     Rules  and  Orders  of  Chancery,  96. 

[Defendant  may  demur  at  the  bar  ore  tenus  (though  he  has  bdbre  put 
in  a  demurrer  which  is  over-ruled);  and  in  that  case  it  shall  be  without 
costs  on  either  side.     T.  1785,  3  P.  W.  869.] 

.  But  after  an  attachment  with  proclamation,  it  shall  not  be  received 
without  leave  of  the  courts  upon  motion  and  satisfaction  for  the  debj* 
Ord.  per  Cla.     Rules  and  Onlers  of  Chancery^  99. 

Nor,  after  motion  for  time  to  answer. 

Yet,  all  contempts  being  pardoned  bv  a  general  pardon,  a  demurrer 
was  allowed  after  proclamation  returned.     Ca.  Ch.  238. 

A  demurrer  ought  to  shew  the  causes  for  which  it  is  demurred.  Ord. 
per  Cla.   Rules  and  Orders  of  Chancery,  97. 

Yet,  a  bill  may  be  dismissed,  at  the  hearing,  for  causes  not  shewn 
upon  die  demurrer,  upon  payment  of  costs  for  the  causes  over-ruled. 
Vide  1  Ver.  78.  Vide  Pract.  Reg.  in  Chan.  138.  Vide  Rules  and 
Orders  of  Chancery,  97. 

Othtri^ 
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Otherwifte,  if  the  defendant  bad  not  demurred,  but  only  pleaded. 
Vide  1  Ver.  78,  79. 

There  cannot  be  a  demurrer  to  a  subpcena  in  the  nature  of  a  scire 
facias  I  for  a  subpoena  is  no  record.     Ca.  Ch.  50. 

Nor,  to  an  answer  which  would  cause  a  re-examination  of  mattert 
before  settled.     Ca.  Ch.  5^. 

The  plaintiff,  within  eight  days  after  a  demurrer,  may  amend  his  bill, 
upon  payment  of  20^.  to  the  defendant^  clerk.  Vide  P)ract  Reg.  in 
Qian.  133. 

Or,  he  may  dismiss  his  bill  upon  payment  c^  40^.  without  modon ; 
which  will  be  no  impediment  to  a  new  bill.     Ibid. 

So,  by  order  in  the  exchequer,  if  the  plaintiff,  within  two  days  before 
the  time  fixed  for  hearing,  gives  notice  to  the  defendant  that  be  admits 
the  demurrer,  and  pays  20s.  costs,  the  defendant  ought  not  to  have  it 
heard.    Vide  Rules  and  Oiders  in  Exchequer^  5.  Rule  J 1. 

So,  if  the  plaintiff,  in  such  time,  gives  notice  that  he  will  re|dy  to  die 
plea,  he  may  reply  within  a  week  without  costs;  otherwise  the  ddendant 
shall  be  dismissed  with  30s.  costs.    Ibid. 

If  the  plaintiff  in  chancery  does  not  amend  or  dismiss  his  bill,  the  de- 
fendiufit  shall  enter  his  demurrer  with  the  re^ier,  to  be  argued  in  court 
within  eiriitdays  after  the  filing,  otherwise  it  will  be  disallowed  ex  cursu, 
as  for  delay,  and  the  plaintiff  shall  have  a  subpfoena  ft**  another  answer^ 
and  40s.  costs.  Vide  Rules  and  Orders  of  Chancery,  97*  Vide  Pract 
Reff.  in  Chan.  134. 

After  such  a  disallowance,  it  shall  not  be  arffued  without  motion  and 
leave  of  the  court.    Vide  Rules  and  Orders  of  Chancery,  97. 

If  upon  debate  the  demurrer  be  allowed,  the  bill  shsdl  be 
with  costs.     Vide  Pract.  Reg.  in  Chan.  133,  4.     So,  by  order  in  the 
exchequer.    Vide  Rules  and  Orders  in  Exchequer,  4,  5.    Rule  9« 

But  there  shall  be  no  costs,  if  the  demurrer  comes  in  upon  a  dedi* 
mus.  Old.  per  Cla.  Vide  Rule^  and  Orders  of  Chancery,  96* 
1  Ver.  282.    Vide  Pract  Reg.  in  Chan.  134. 

If  a  demurrer  or  plea  be  dlowed  to  part,  the  plaintiff  shall  pi^  30s. 
costs. 

If  a  demurrer  be  over-ruled,  the  defendant  shall  pay  five  marks  for 
costs.  Ord.  per  Cla.  Rules  and  Orders  of  Chancery,  96.  Vide  Pract. 
Reg.  in  Chan.  183. 

So,  if  it  be  over-ruled  for  the  causes  alleged,  though  the  IhU  be  db- 
missed  for  another  cause.    Ibid. 

So,  by  order  in  the  exchequer,  if  it  be  over*ruled,  or  not  set  down 
before  the  Saturday  sev'night  after  it  is  put  in,  the  defi»idant  shall  nay 
40s.  and  rejoin  gratis,  and  join  in  commission.  Vide  Rules  and  Ordera 
in  Excheouer,  4.     Rule  9^. 

Or,  if  me  defendant,  two  days  before  the  time  fixed  for  the  hearing 
his  plea  or  demurrer,  answers  and  gives  notice  thereof  to  the  plaintiff's 
attorney,  he  shall  pay  only  20s.  costs.  Vide  Rules  and  Orders  in  Ex- 
chequer, 5.    Rule  9. 

If  the  demurrer  be  Ions  and  frivolous,  the  court  orders  the  defendanl 
to  pay  5L  for  costs,  and  Uiat  no  pleading  be  afterwards  received  under 
the  hand  of  the  same  counsel. 

If  the  demurrer  be  for  want  of  title^  and  the  defendant  answers  to 

several  parts  of  the  bill,  he  thereby  over-jrules  his  demurrer.     Semb. 

1  Ver.  90. 

If 
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an  answer.  Ord.  per  Cla.  Rules  and  Orders  of  Chancery}  99.  Vide 
Pract.  Reg.  in  Chan.  7- 

Yet,  that  lie  did  not  receive  more,  to  his  remembrance^  was  allowed. 
1  Ver.  470. 

It  miitst  be  without  evasion :  as,  the  receipt  of  100/.  &c.,  shall  not  be 
answered  literally ;  but  the  defendant  shall  say,  that  he  did  not  receive 
any  part,  or  that  he  received  so  much,  and  not  the  residue;  for  he  ought 
to  traverse  the  substance,  viz.  the  receipt.  Ord.  per  Cla.  Rules  and 
Orders  of  Chancery,  100.    "Vide  Pract.  Reg.  in  Chan.  8. 

So,  if  a  fact  be  charged  with  divers  circumstances,  he  shall  answer  to 
the  fact  alleged ;  and  it  is  not  suflBcient  to  deny  that  he  did  it,  with  such 
circumstances,  which  is  a  negative  pregnant.  Ibid. 
.  Bill  to  make  a  settlement,  and  discover  incumbrances  upon  the  land 
to  be  settled;  if  the  defendant  denies  the  aCTeement  to  make  a  settlement, 
yet  he  shall  answer  to  the  incumbrances  immediately,  without  answers 
ing  to  the  incumbrances  upon  interrogatories  after  it  is  determined^  whe» 
ther  he  agreed  or  not.     R.  2  Vent.  357* 

[Though  a  person  cannot  compel  another  to  set  forth  by  what  title, 
nor  under  whom  he  claims,  merely  because  his  lands  lie  next,  yet  where 
the  dispute  is  about  boundaries  or  unity  of  possession,  defendant  must 
set  forth  how  he  is  entitled.     2  Atk.  112.] 

*  Bill  in  the  exchequer  for  tithes,  if  the  defendant  by  answer,  and  not 
by  plea,  insists  upon  a  discharge  by  a  modus,  he  ought  to  answer  to  the 
quantities  and  values,  and  what  lands  he  has,  and  it  shall  not  be  referred 
to  an  examination  by  interrogatories.     R.  Hard.  ISO. 

[If  the  answer  admits  plaiutifF  entitled  to  all  tithes,  but  of  com  and- 
grain,  the  court  will  decree  him  hay,  without  proving  he  ever  received 
it.     Bunb.  327.] 

If  the  bill  be  against  husband  and  wife,  they  may  answer  severally. 
2  Ca.  Ch.  39.  173. 

But  the  answer  of  the  wife  is  nothing  worth,  if  the  husband  does  not 
answer.     2  Ca.  Ch,  173. 

%  And  if  the  answer  of  the  wife  confesses  that  which  the  husband  denies, 
it  shall  not  prejudice  the  husband.     2  Ca.  Ch.  39. 

[If  the  husband  is  run  away  since  appearance,  and  no  friend  will  be 
guardian,  the  wife  may  have  leave  to  answer  without.     Bunb.  167.] 

[A  husband  allowed  to  answer  without  his  wife,  because  she  declared 
'she  would  not  answer  with  him,  and  loved  the  plaintiff  better.     Bunb. 
175.] 

[If  a  husband  brings  a  bill  against  his  wife,  she  shall  answer  as  a  feme* 
sole,  and  not  by  guardian.     3  Atkyns,  478.] 

If  a  bill  is  brought  against  a  Jew,  he  shall  be  sworn  upon  the  Penta** 
teuch  in  the  presence  of  the  plaintiiTs  clerk.     1  Ver.  263. 

A  defendant  being  surprised  in  his  answer,  before  replication,  upon  s 
certificate,  and  an  affidavit  of  notice  shall  •  be  allowed  to  amend  the 
mistake.     Ca.  Ch.  29. 

[An  answer  may  be  amended  before  issue  joined.     Bunb.  186.] 

[An  answer  was  amended  (by  making  a  greater  quantity  of  acres) 
after  issue  joined,  and  a  commission  issued, .  on  defendant's  paying  all 
costs,  and  taking  a  new  commission  at  his  own  expence.     Bunb.  248.] 

[Answer  refused  to  be  amended  (by  altering  the  day  of  payment  of  a 
modus),  though  issue  not  joined,  and  the  day  set  right  in  a  cross  bill» 
Ibid.] 

[An 
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[An  answer  amended  by  the  draught  where  the  mistake  was  250  or 
300,  for  25  or  30.     Bunb.  295.] 

[If  attorney-general  has  put  in  the  common  answer  to  a  bill  of  intern- 
pleader  (that  he  is  a  stranger,  and  hopes  the  interest  of  the  crown  will 
be  taken  care  ui^  &c.)9  he  may  withdraw  it  (on  motion),  and  put  in 
another,  insisting  on  the  particular  right  of  the  crown.     Bunb.  303.] 

[Answer  may  be  amended,  if  for  plaintiff's  benefit,  and  defendant 
very  old.     Bunb.  323.] 

[A  defendant,  on  partioilar  curcumstances,  may  have  leave  to  amend . 
an  answer  by  adding  a  new  fact ;  as,  if  the  answer  refers  to  a  deed,  to 
amend  by  adding  that  by  the  custom  of  the  country  where  it  was  exe- 
cuted, it  was  deposited,  so  that  an  authentic  copy  is  all  that  can  be  had. 
2  Atkyns,  294.] 

[The  court  will  not  allow  a  defendant  to  amend  an  answer,  by  striking 
out  the  admission  of  a  fact  which  would  deprive  plaintiff  of  the  benefit  of 
this  evidence ;  especially  if  he  does  not  swear  he  was  surprised  into  the 
admission,  or  ill-advised  in  setting  it  forth.     3  Atkyns,  522.] 

So,  after  a  compromise  of  the  cause,  the  bill  and  answa:  may,  by  con- 
sent, be  ordered  to  be  taken  off  the  file.     1  Ver.  189. 

(K  3.)  Answer  by  commission..    • 

The  defendant  may  take  out  a  commission  to  take  his  answer  in  the 
country,  of  course,  without  motion  or  affidavit ;  vide  the  form.  West. 
s.  27.    Vide  Pract.  Reg.  in  Chan.  72. 

And  it  was  usual  to  inclose  a  copy  of  the  bill  in  the  commission.  Vide 
Pract.  Reg.  in  Chan.  72. 

But  now,  by  the  st.  4  &  5  Aqp.  16.  no  copy,  abstract,  or  tenor  of  any 
bill  in  equity  shall  go  with  the  dedimus,  or  commission  for  taking  the  de- 
fendant's answer,  and  in  lieu  of  it,  the  sworn  clerks,  in  all  causes,  shall 
take  to  their  own  use  the  whole  term  fee  of  3s.  4td*  and  the  whole  fee  for 
all  small  writs  nutde  by  them. 

But  a  commission  shall  not  be  allowed,  after  an  attachment  with  pro- 
clamation returned,  without  motion  upon  an  affidavit,  that  the  defendant 
is  sick,  or  other  special  cause ;  or  without  the  assent  of  the  plaintiff.  Vide 
Pract  R^.  in  Chan.  75,  6. 

Nor,  after  time  allowed  for  taking  the  answer  by  reason  of  the  absence 
of  writings,  &c. 

Nor,  after  an  answer  formerly  taken  upon  commission.  Ord.  per  Cla. 
Vide  Rules  and  Orders  of  Chancery,  99.    Vide  Pract.  Reg.  in  Chan. 

77. 

And  by  an  order  in  the  exchequer,  a  defendant  who  answers  by  com- 
mission shall  not  demur,  or  give  a  dilatory  plea,  without  order  of  court 
upon  motion.     Rules  and  Orders  in  Exchequer,  4.  Rule  7. 

So,  if  the  defendant  prays  a  commission,  and  does  not  take  it  out  until 
three  weeks  jbefore  the  next  term,  (other  than  Trinity  term),  the  plaintiff 
may  take  out  process  of  contempt.    Ibid.    Rule  6. 

The  commissioners  must  administer  the  oath  to  the  defendant,  and 
return  the  commission  with  the  answer  signed  by  the  defendant,  and  tlie 
bill  (vide  supra,  and  5  Ann.  16.)  inclosed  in  the  commission,  thereunto 
annexed,  and  signed  by  the  commissioners  in  this  form,  capL  apud  C.  m 
Com.  E.  2°  die  M.  ^c.  coram  nobiSf  Sfc. 

SBy  a  general  order,  April  27, 1748,  by  Lord  Hardwicke,  all  answers 
pleas,  as  well  those  which  shall  be  taken  before  commissioners  in 
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the  country,  as  those  which  shall  be  taken  beibre  any  master  of  thla 
court,  shall  be  signed  by  the  parlies  swearing  such  answers  and  pleas,  in 
the  presence  of  the  master,  or  of  the  commissioners  before  whom  the 
same  shall  be  taken  respectively.     2  Atkyns,  804.] 

[A  commission  may  go  to  take  the  answer  of  a  heathen  idolatar,  ii» 
tlie  East  Indies,  and  shall  be  to  take  the  oath  in  the  most  solemn  man- 
nf  r  according  to  the  commissioners'  discretion,  and  they  shall  certify  the 
manner.  1  Atkyns,  19.] 

The  commission  so  returned  shall  be  delivered  to  a  master  in  chancery 
by  one  of  the  commissioners ;  or  by  some  other  perscm,  who  shall  take 
an  oath  that  he  received  it  from  one  of  the  commissioners,  and  has  not 
since  opened  it  Vide  Pract.  Reg.  in  Chan.  79.  (which  mentions  the 
delivery  to  be  to  the  six  clerk  op  his  deputy.) 

If  the  defendant  puts  in  a  plea  and  answer  by  commission,  and  the 
commissioners  return,  that  ista  respons.  capi.Juit,  Src.  it  shall  be  re- 
jected, but  without  costs ;  for  it  was  &e  &ult  of  the  commissioners.  2  Ca. 
Ch.  208. 

If  the  commission  is  only  to  take  the  answer,  the  commissioners  can- 
not take  a  plea  or  a  demurrer.     1  Yen  275. 

[If  time  is  given,  or  a  commission  to  answer,  without  any  more,  de- 
fendant cannot  demur,  or  plead  an  answer.     Bunb.  74.]    . 

But  if  the  commissioners  return  an  answer  annexed  to  the  commi»* 
sion,  and  say ^  Jurat  secundum  tenorem  commissionis  annex,  it  will  be  wel^ 
though  executto  hujus  commissionis^  Sfc.  be  omitted.     I  Ver.  41. 

After  answer,  but  not  before,  the  defendant  may  move  that  the  plain- 
tiff may  make  his  eleption  to  proceed  at  law,  or  in  equity;  for  he  ought 
not  to  proceed  in  both.     1  Ver.  103. 

But  he  may  proceed  at  law  for  the  recovery  of  the  land  in  ejectment|^ 
and  for  an  account  of  the  profits  in  equity.     1  Ver.  105. 

(I.)  CweptioniBf. 

(L  1.)  When  delivered,  &c. 

If  the  answer  is  insufficient,  the  plaintiff  may  deliver  exceptions  in 
writing  to  the  counsel,  who  signed  die  answer,  or  to  the  defendants 
olerk.  Ord.per  Cla.  Rules  and  Orders  of  Chancery,  IQU  Vide 
Pract  Reg.  in  Chan.  171* 

[Exceptions  cannot  be  taken  to  an  infant's  answer,  for  he  may  amend 
k  when  he  comes  of  a^e.     Bunb.  338.] 

[A  feme-covert  shall  not  be  oblfged  to  answer  to  what  might  subject 
her  to  a  forfeitm-e,  though  she  has  not  demurred  as  she  ought  to  have 
done.     3  P.  W.  285.] 

[If  a  plea  is  ordered  to  stand  for  an  answer,  without  any  mention  of 
liberty  to  except,  plaintiff  cannot  ex<;ept     3  P.  W.  239.] 

[If  there  is  /a  demurrer  to  part,  and  answer  to  part,  plaintiff  cannot 
except  till  the  demurrer  is  argued ;  nor  will  the  court  discharge  the  de- 
murrer on  motion,  though  frivolous.     3  P.  W.  326.] 

[But  if  defendant  answers  as  to  discovery,  and  pleads  as  to  relief  only, 
plaintiff  may  except  to  any  matter  of  discovery  before  plea  argued,  for  it 
plainly  is  not  covered  by  the  plea.     3  P.  W.  326.] 

[When  plea  or  demurrer  is  over-ruled,  if  defendant  has  also  answered,, 
he  need  not  put  in  furdiei*  answer  till  after  exceptions ;  but  if  he  only  de- 
murred^ he  must  answer  witliout  exceptions  put  in.    Bunb.  123.] 

The 
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The  exceptions  shall  be  delivered  the  term  in  which  the  answer  was 
filed,  or  within  eight  days  after  that  term.  Ord.  per  Cla;  Rules  and 
Orders  of  Chancery,  101.     Vide  Pract.  Reg.  in  Chan.  171. 

And  if  the  answer  was  filed  in  the  vacation,  withm  eight  days  after 
the  banning  of  the  next  term.    Ibid. 

Or,  upon  motion,  the  court  will  give  time  to  deliver  exceptions  after- 
wards.   Ibid. 

[If  answer  comes  in  in  Michaelmas  term,  and  plaintiff  does  not  take 
exceptions  within  eight  days  of  Hilary  term,  yet  on  applying'  to  the 
court  he  is  entitled  of  course  to  except,  provided  he  does  it  in  two 
terms,  including  the  term  in  which  he  moves ;  but  if  he  n^lects  it  then,, 
the  court  will   not  give   leave   but   upon   particular  circumstances.. 
SAtkyns,  19.]. 
[Nor,  to  refer  it  for  impertinence.    2  Vesey,  631.] 
In  the  exchequer,  by  rule,  the  exception  shdlbe  delivered  within  four 
days  of  the  term  next  after  the  answer,  and  shall  be  entered  to  be  heard^ 
by  the  court  upon  the  Saturday 'se'nnight  following.    Rules  and  Orders 
in  Exchequer,  6.  Rule  14. 

And  an  answer  in  the  vacation,  after  setting  down  of  causes,  shall  be 
reputed  an  answer  of  the  term  ensuing^  Vide  Rules  and  Orders  in  Ex-, 
chequer,  ?•  Rule  14. 

But  in  chancery,  if  there  is  a  plea  to  part,  and  an  answer  to  part,  the 
plaintiff  shall  not  take  exceptions  to  the  answer  before  the  plea  is  argued. 
1  Ver.  344. 

If  the  defendant,  within  eight  days  after  the  delivery,  satisfy  the  plain- 
tiff that  the  exceptions  are  frivolous,  he  may  waive  Uiem.  Vide  Rules 
.uid  Orders  of  Chancery,  101.     Vide  Pract.  Reg.  in  Chan.  171. 

Or,  ,the  defendant  within  the  same  time  may  amend  his  answer,  or 
.igree  that  he  will  amend  it,  upon  payment  of  20^.  costs.  Ord.  per  Cla. 
Rules  and  Orders  of  Chancery,  101.  Vide  Pract.  Reg.  in  Chan.  171  • 
In  the  exchequer,  the  defendant  ntay  amend  two  days  before  the  day  of 
hearing,  on  payment  of  2Qs.  costs.  Vide  Rules  ana  Orders  in  Exche- 
quer, 6.  Rule  14. 

If  the  plaintiff  does  not  waive,  nor  the  defendant  amend,  the  plaintiff 
shall  move  the  court,  that  the  exceptions  may  be  referred  to  a  master. 
Vide  Rules  and  Orders  of  Chancery,  101.  Vide  Pract.  Reg.  in 
Chan.  171.  In  the  exchequer,  they  snail  set  down  to  be  heard  by  the 
court  on  the  Saturday  se'nnight.  Vide  Rules  and  Orders  in  Exchequer,  6. 
Rule  14. 

If  the  exceptions  are  delivered  in  vacation,  the  defendant  shall  have 
time  to  amend  till  the  fourth  day  in  the  next  term,  unless  he  be  hastened 
by  the  court. 

If  the  master  reports  the  answer  good,  the  plaintiff  shall  pay  405. 
costs.  Ord.  per  Cla.  Vide  Rules  and  Orders  of  Chancery,  101.  Vide 
Pract  Reg.  in  Chan.  171.  So,  in  the  Exchequer,  if  the  court  allows 
the  answer  to  be  good.  Vide  Rules  and  Orders  in  the  Exchequer,  7- 
Rule  14. 

If  he  reports  it  insufficient,  the  defendant  shall  pay  405.  costs,  or  if 
the.  answer  was  taken  by  commission,  505.,  and  shall  make  further  an- 
swer. Ord.  per  CI&  Rules  and  Orders  of  Chancery,  102.  Vide 
Pract;  Reg.  in  Chan.  172.  In  the  exchequer,  if  the  court  adjudges  the 
answer  insufficient,  the  defendant  pays  3U  costs.  Vide  Rules  and  Orders 
in  Exchequer,  6;  Rule  14« 

And 
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And  the  plaintiff  shall  have  a  subpcena  for  the  006t%  and  the  other 
answer  shali  not  be  received  till  the  costs  are  paid.  Vide  Pract.  Reg. 
in  Chan.  1 72.  In  the  exchequer  the  defendant  shali  give  another  an<* 
swer  in  eight  days,  (unless  he  takes  out  a  commission  to  take  his  answer), 
and  shall  rejoin  gratis,  and  join  in  commission  to  examine  witnesses. 
Vide  Rules  add  Orders  in  the  Exchequer,  7.     Rule  14. 

[If  defendant  answers  the  exceptions  fiilly,  the  court  will  not  ^ve 
leave  to  add  or  amend  an  exception,  but  plaintiff  may  amend  his  bill  by 
varying  a  word  or  two,  and  have  an  answer  to  it..  Bunb.  246.] 

[Wnen  exceptions  are  allowed,  plaintiff  may  of  course  amend  without 
costs,  amending  defendant's  copy.     Bunb.  169.] 

[If  on  exceptions  aUowed  plaintiff  has  leave  to  amend,  and  defendant 
puts  in  further  answer  before  amendment,  plaintiff  may  turn  the  whole 
amendment  into  exceptions  to  the  second  answer.    Bunb.  168.] 

If  the  answer  be  reported  insuflBcient,  the  defendant  shall  answer  to 
all  the  points  excq>ted  to^  though  more  than  the  bill  contained,  unless 
he  excepts  to  the  report.     Ca.  Ch.  60* 

If  the  second  answer  be  reported  insufficient  in  the  points  excepted 
to,  the  defendant  shall  pay  S/.  costs.  Ord.  per  Cla.  Rules  and  Or- 
Am  oi  Chancery,  102.     Vide  Pract.  Reg.  in  Chan.  172. 

And  the  plaintifi^  upon  motioQ,  shall-  stay  all  process  against  him,  for 
not  answering  to  any  cross  bill,  until  eight  days  afler  the  defendant  has 
made  suffident  answer. 

And  the  plaintiff  shall  proceed  with  his  process  for  contempt  against 
the  defendant,  and  need  not  begin  with  a  subpasrut  de  novo.  Ca.  Ch.  238. 
So,  in  the  exchequer.  Vide  Rules  and  Orders  in  Exchequer,  7. 
Rule  16. 

If  after  an  answer  is  reported  insufficient,  and  upon  exceptions  is  held 
bad  by  the  court,  another  defendant  gives  the  same  answer,  it  shall  be 
disallowed.     1  Ver.  74. 

In  the  exchequer,  if  the  second  answer  be  adjudged  insufficient,  the 
defendant  shall  pay  double  costs,  viz.  6L  Vide  Rules  and  Orders  in 
Exchequer,  7.^    Rule  15. 

In  Chancery,  if  the  third  answer  be  reported  insufficient,  the  defen- 
dant shall  pay  42.  for  costs.  Ord.  per  Cla.#  Rules  and  Orders  of  Chan- 
cery, }02.  Vide  Pract.  Reg.  in  Chan.  172.  In  the  Exchequer  9/.  viz. 
treble  costs. 

\lf  exceptions  are  allowed  to  two  answers  in  Scac.  and  plaintiff 
amends,  and  defendant  puts  in  an  insufficient  answer  to  amended 
bill,  he  shall  pay  9/.  costs,  as  upon  a  third  insufficient  answer. 
Bunb.  203.] 

If  the  fourth  answer,  he  shall  pay  5/.,  and  shall  be  examined  upon 
interrogatories,  to  the  points  excepted  to,  and  be  committed  until  he 
makes  a  full  answer  and  pays  the  costs.  Ord.  par  Cla.  Rules  and  Or- 
ders of  Chanceiy,  102.  ^  Vide  Pract.  Reg.  in  Chan.  172.  In  the  ex- 
chequer, he  shall  pay  such  costs  as  the  couit  shall  think  fit,  and  shall 
be  committed  and  examined  upon  interrogatories.  Vide  Rules  and 
Orders  in  Exchequer,  7.    Rule  15. 

But  in  chancery,  upon  a  plea  over-ruled,  and  three  insufficient  an- 
swers, the  defendant  shall  not  be  committed  to  be  examined  upon  inter- 
rogatories.    Ca.  Ch.  279. 

[The  court  will  not  give  leave  to  add  new  interrogatories  for  examina- 
tion of  defendant,  on  the  examination's  being  reported. insufficient,  and 

that 
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Aat  both  sets  may  be  answered  at  the  same  time,  without  notice  of  the 
motion  be  given  to  the  other  party.    S  Atkyns,  511.] 

When  ue  defendant  is  to  be  examined  upon  interrogatories^  his 
counsel  shall  see  them  before  the  examination,  but  shall  not  have  a  copy. 
Per  Cur.  upon  motion.     Ca.  Ch.  66. 

And  the  defendant  shall  have  counsel  attending  in  the  next  room,  when 
he  is  examined,  for  his  advice  in  point  of  law,  if  needful.  Ord.  upon 
motion.    Ca.  Ch.  66. 

If  the  master  reports  the  answer  insufficient,  when  it  is  good,  exoep* 
tions  may  be  taken  to  the  report.    Vide  post,  ( W  3.) 

[If,  on  answer's  being  reported  insufficient,  defendant  does  not  except, 
but  puts  in  second  answer,  and  that  is  also  reported  insufficient,  defendant 
may  except  to  this  report,  as  it  has  not  undergone  the  judgment  of  the 
court     If  it  was  a  single  exception,  Qu.?    2  Yes.  491.] 

(M)  CaujBte  iiearD  upon  bin  anD  anutoer. 

If  die  answer  be  sufficient,  the  plaintiff  ought  to  be  well  advised,  whe- 
ther he  can  have  a  decree^  without  other  proof.  Qrd.  per  Cla.  Rules 
and  Orders  of  Chancerv,  100. 

If  the  cause  be  heard  upon  bill  and  answer,  the  answer  shall  be  ad^ 
mitted  true  in  all  points.  Ord.  per  Cla.  Rules  and  Orders  oi  Chancery, 
100«    Vide  Pract  R^.  in  Chan.  316. 

And  no  evidence  shd^  be  admitted,  but  matter  of  record,  to  which  the 
answer  refers,  and  which  is  provable  by  the  record  itsdf.  Ord.  per  Cla. 
Rules  and  Orders  of  Chancery,  100. 

So,  if  the  plaintiff  replies,  but,  without  a  rejoinder  or  rules  for  publi- 
cation, sets  down  the  cause  to  be  heard,  the  answer  shall  be  admitted  to 
be  true  in  all  points.     3  Ca.  Ch.  21. 

[If  a  plaintiff  of  fiill  age  does  not  reply  to  the  defendant's  answer,  it 
is  an  admission  of  the  fiicts  in  the  answer;  but  if  he  is  an  infant  it  does 
notaroct  him,  for  he  can  admit  nothing.    2  Atkyns,  377.] 

In  the  exchequer,  if  the  plaintiff  hears  his  cause  upon  bill  and  answer, 
he  ooriit  to  serve  tiie  defeodant  with  a  subpcma  ad  audiendum  judicium. 
Vide  Kales  aild  Orders  in  Exchequer,  8.  Rule  19* 

In  dianoery,  if  the  defimdant  by  his  answer  says,  he  believes  and 
doubts  not  to  prove  the  plaintiff  paid,  if  the  cause  is  heard  upon  bill  and 
answer,  the  plaintiff's  bill  shall  be  dismissed ;  for  although  the  defen- 
dant does  not  say  positively,  that  he  has  paid  the  plamtifi^  yet  the 
plaintiff  ou^t  to  reply,  otherwise  the  defendant  is  prevented  of  his 
proof;  and  therefore  Uie  plaintiff  had  leave  to  reply  upon  paym^t  of 
ooafes.    1  Ver.  140. 

If  the  plaintiff  proceeds,  when  he  might  have  relief  upon  bill  and 
answer,  thourii  he  afterwards  obtains  a  decree,  yet  he  shall  pay  costs. 

If,  upon  &e  hearing,  it  appears  that  the  plaintiff  is  not  ready  for  a 
d^erae,  upon  the  matter  disclosed  in  the  answer  he  shall  have  liberty  to 
rqrty,  and  proceed  upon  payment  of  $U  costs.  Per  Cur.  P.  S  Ann. 
Vide  Pract  R^.  in  Chan.  317.  So^  in  the  exchequer,  and  he  shall 
i^ly  within  eignt  di^  otiierwise  the  defendant  shall  be  dismissed  with 
the  said  5/.  costs.     Rules  and  Orders  in  Exchequer,  8.  Rule  19. 

[If,  tlie  answer  not  beii^  sufficient,  an  issue  at  kw  is  directed,  and 
pbontiff  i^onsnited,  the  bill  shall  be  dismissed,  wiA  taxed  costs. 
2  Atkyns,  266.] 

[Sq, 
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[So,  on  a  bill  torcdeem,  referred  to  a  master  to  take  an'accoun^  aiid  icW 
appoint  a  day,  if  the  mortgagor  does  not  redeem  on  the  day.     Ibid.] 

[So,  on  a  bill  to  be  relievea  against  the  penalty  of  a  bond,  if  the  prin- 
cipal, &c.  is  not  paid  on  the  day.     Ibid.] 

[If  the  plaintiff  replies,  and  then  moves  to  withdraw  replicadon  and^ 
a,mend  bill,  then  sets  down  on  bill  and  answer,  he  shall  on  dismission  pay 
taxed  costs.     Semb.  sed  qu.  Ibid.] 

[By  a  general  order,  27th  April  1748,  costs  on  causes  heard  on  bill; 
and  answer  are  (o  be  at  the  discretion  of  the  courts] 

(N)  Ecplication. 

After  a  full  answer  made,  the  defendant  in  the  next  term  may  give  a*: 
rule  for  the  plaintiff  to  reply ;  and  if  he  does  not  reply  in  the  same  term^ 
his  bill  shall  be  dismissed  with  costs.     Vide  Pract.  Reg.  in  Chan.  318. 

The  plaintiff  upon  the  dismission  shall  pay  full  costs.     1  Ver.  384* 

Or,  after  answer,  the  plaintiff  himself  may  move  to  have  his  own  bill 
dismissed.    Vide  Pract.  Jj^g.  in  Chan.  144.     In  the  exchequer  it  shall* 
be  dismissed  with  40^.  costs,  unless  the  court  increases  them.     Vide, 
Rules  and  Orders  in  £3^chequer,&.  Rule  17. 

If  no  rule  be  given„  or  mptioQ  made  for  the  dismission,  the  plaintiff* 
shall  make  a  replication  before  the  end  of  the  third  term  inclusive, 
otherwise  his  bill  will  be  dismissed  with  costs.     Vide  Pract  Reg.  in 
Chan.  318. 

In  the  exchequer,  if  the  plaintiff  does  not  reply  the  next  term  after 
answer,  the  defendant  may  give  a  rule  to  reply  within  a  week  in  the 
subsequent  term ;  and  if  he  does  not  then  reply,  the  bill  shall  be  dis- 
missea  with  five  marks  costs.      Rules  and  Orders  in  Exchequer,  8.< 
Rule  20. 

If  there  be  not  a  week  in  term,  the  plaintiff  shall  have  a  day  to  shew 
cause,  at  tlie  setting  down  of  causes.  Rules  and  Orders  in  Exchequer,  9.' 
Rule  20. 

If  the  defendant,  gives  a  rule,  he  ought  to  reyom  gratis  and  join  in 
commission;  and  if  the  plaintiff  does  not  take  out  a  commission  in  the 
next  term,  the  defendant  may  take  it  out  ex  parte,  or  dismiss  the  bill 
with  5/.  costs.     Rules  and  Orders  in  Exchequer,  9.  Rule  20. 

In  chancei:y,  the  replication  shall  be  general  or  special.  Vide  Pnict» 
Reg.  in  Chfui.  315. 

Siall  be  succinct,  and  not  scandalous.     Vide  Pract  R^.  in  Chan.  • 

316. 

Must  maintain  the  bill,  and  confess,  avoid,  deny,  or  traverse  the  answer. 
Vide  Pract  Reg.  in  Chan.  315. 

Shall  not  contain  matter  which  does  not  tend  to  avoid  the  answer.  • 
Vide  Pract.  Reg.  in  Chan.  316. 

Nor,  proceed  to  proof  in  matters  confessed  by  the  answer,  but  in  other 
things  only.  Vide  Rules  and  Orders  of  Chancery,  100.  Vide  Pract  r 
Reg.  in  Chan.  316. 

[On  a  general  demand  for  tithes,  and  a  general  replication,  if  plaintiff- 

on  the  commission  gives  notice  that  he  will  examine  only  as- to  such  mat« 

ters,  it  is  as  well  as  if  the  demand  had  been  abridged  in  the  replication. 

Bunb.  22.  (s^.  qu.)] 

[If  defendant  disclaims  generally^  plaintiff  ought  not  to,  reply;  ifii^ 

does 
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^o^;  and  .senres-  subpoena  to  rejoin,  he  shall  pay  costs.  S  Atkyns, 
682.] 

If  a  special  replication  be  ^ven,  the  defendant  may  plead  or  demur 
to  it.     1  Ver.  851. 

But  if  the  plea  and  demurrer  are  allowed,  the  plaintiff  may  after- 
wards put  in  a  general  replication.    Dub.  1  Ver.  351. 

If,  after  a  bill  and  a  special  replication,  the  defendant  recovers  by  a 
verdict  at  law,  he  may  plead  it  in  such  a  manner  as  to  prevent  an  exa- 
mination into  the  matter  settled  by  the  trial.     1  Ver.  351. 

[The  court  will  not  give  leave  to  withdraw  replication,  unless  it  be 
added,  that  plaintiff  may  thereby  be  enabled  to  amend  his  bill,  or  some 
other  reason  to  induce  the  court :  or,  Qu.  if  he  consents  to  pay  full  costs 
if  his  bill  is  dismissed  at  the  hearing.     3  Atkyns,  565.] 

(O)  BeioinDer,  dc. 

After  replication,  the  defendant  may  rejoin  gratis,  and  compel  the 
plaintiff  to  join  in  commission.     Vide  Pract.  R^.  in  Chan.  314. 

If  he  does  not  do  it,  the  plaintiff  may  serve  him  with  a  subpoena  to 
rejoin. 

The  plaintiff  shall  not  have  a  subpoena  to  rejoin,  unless  the  replicaticHi, 
be  filed  before  the  return  of  it;  for  if  the  defendant  does  not  find  the  re- 
plication filed,  he  shall  have  the  ordinary  costs.     Ord.  per.  Cla. '   Rules 
and  Orders  of  Chancery,  102. 

[If  plaintiff  produces  order  for  subpoena  to  rejoin,  and  affidavit  that 
SQiqe  of  the  parties  are  out  of  the  Jdngdom,  the  court  will  not  dismiss  bill 
for  want  of  prosecution.     2  Atkyns,  604<.] 

[If  for  want  of  producing  such  order  and  affidavit  the  bill  has  been 
dismissed,  yet  on  producing  them,  afterwards,  and  paying  costs  out  of 
purse,  the  court  wul  retain  it;  but  the  order  must  be  dated  before  the 
notice  of  dismiss.    Ibid.] 

After  the  return  of  this  subpoena,  and  an  affidavit  of  the  service,  the 
plaintiff  sha^l  give  a  rule,  that  the  defendant  shall  rejoin  within  seven  days ; 
and  if  he  does  not,  he  cannot  do  it  afterwards. 

If  the  defendant  does  not  rejoin^  or  if  he  does  rejoin,  but  at  the  request 
of  the  plaintiff's  clerk  does  not  ^ve  the  names  of  connnissioners  before 
the  end  of  the  same  term,  the  plaintiff  without  motion,  or  petition, 
shall  take  out  a  commission  ex  parte.  Vide  Pract.  Reg.  in  Chaif. 
314. 

By  order  in  the  exchequer,  if  the  defendant  makes  answer  by  commis- 
sion, he  ought  to  rejoin  gratis^  and  join  in  commission  to  examine  wit- 
nesses ;  otherwise  Uie  plaintiff  shall  take  out  a  commission  ex  partem 
within  a  week  after  the  end  of  the  term.  Rules  and  Orders  in  Exche- 
quer, S,  4.     Rule  6. 

So,  where  the  defendant  is  not  bound  to  rejoin  gratis y  if  he  does  not 
rgoin  upon  service  of  a  subpoena.  Vide  Rules  and  Orders  in  Exche- 
quer, 9.  Rule  21. 

The  rejoinder  shall  maintain  the  answer,  and  traverse,  or  confess  and 
avoid  the  replication.     Vide  Pract  Reg.  in  Oiim.  314. 

The  plaintiff,  if  necessary,  may  surrejoin,  and  the  defendant  rebut  to 
it.    Ibid. 

[But  as  the  court  will,  in  genial,  pefrmit  a  plaintiff  to  rectify  any  de- 
feet  or  error  in  his  bill|  by  amendment  or  supplemental  -  bill ;  mi  wHi 

also. 
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iiao,  in  some  oa^es,  permit  a  defendant  to  rectify  an  error,  or  wpplj  a 
defect  in  his  answer,  either  by  i^mendmcnt  or  a  fieurther  answer ;  special 
replications,  and  the  subsequent  pleadings,  are  now  bat  little  used.  Ifit- 
ford's  Pleadings  in  Chancery,  19*] 

(P)  ^ramination  of  tif  tne00eja(. 

(P  1.)  By  the  eXaminen 

When  the  parties  are  at  issue,  they  shallprooeed  to  the  examination 
of  witnesses.     Vide  Rules  and  Orders  of  Chancery,  103. 

But  no  examination  can  be  before  answer.  Vide  Pract  Reg.  in  Chan. 
161. 

Each  party  may  examine  his  witnesses  before  an  examiner  of  the  court, 
if  he  pleases.    Ibid. 

And  ought  to  examine  them  before  him,  if  they  live  within  ten 
miles  of  London,  unless  a  commission  be  allowed  for  special  canse 
upon  motion  and  affidavit  Qrd.  per  Cla.  Vide  Rules  and  Orders  of 
Chancery,  109. 

And  ul  depositions  taken  by  commission  without  spedal  order,  witMn 
London  or  ten  miles  of  it,  shiul  be  superseded  ipwfacto^  and  not  be  ad- 
mitted as  evidence  at  the  hearing  of  the  cause,  and  he  who  procured 
them  shall  be  punished.  Ord.  per  da.  Rules  and  Orders  of  Chancery, 
109.    Vide  Pract.  Reff.  in  Chan.  85. 

The  witnesses  shall  be  examined  by  the  examiner  himself  and  not  by 
his  clerks.  Ord.  per  Cla.  Rules  and  Orders  of  Chancery,  105.  Vim 
Pract  Reg.  in  Chan.  159. 

And  shaJl  be  shewn  to  the  adverse  party,  or  his  clerk,  before  they  are 
produced  to  the  examiner.  Ord.  per  Cla.  Rules  and  Orders  of  Chan« 
eery,  lOS.     Vide  Praet  R^.  in  Chan.  168. 

And  afler  answer,  but  before  the  rule  for  passing  publication  is  served, 
a  note  in  writing  of  the  name,  tide,  and  dwelling  of  the  witnesses  exa- 
mined shall  be  delivered  to  the  adverse  par^  or  his  clerk ;  and  the  exar 
miner  ought  to  see  that  such  notice  is  given.     Ibid. 

The  examiner  shall  not  discover  any  interrogatory  before  pubHcatipn. 
Vide  Pract.  Reg.  m  Chan.  158. 

And  shall  have  no  person  in  his  office,  who  does  not  take  an  oath,  that 
he  will  not  directly  or  indirectly  discover,  or  give  a  copy  dT  any  inter- 
rogatory delivered  to  him,  or  in  his  office,  before  publication.  Ord.  per 
Cla.  Rules  and  Orders  of  Chancery,  106.  Vide  Pract  Reg.  in 
Chan.  159. 

(P  2.)  By  commission. 

If  the  witnesses  live  above  ten  miles  out  of  London,  or  within,  upon 
special  cause,  the  parties  may  take  out  a  commission  to  examine  them. 
Vide  Rules  and  Orders  of  Chancery,  109.  Vide  Pract  R^.  in 
Chan.  85. 

If  the  parties  join  in  commission,  one  of  them  shall  give  the  names  of 
four  commissioners,  and  the  other  of  four  others ;  and  two  of  each  side 
shall  be  refused  by  the  other  par^.    Vide  Pract.  R^.  in  Chan.  84. 

If  the  defendant  submits  to  answer  upon  interrogatories,  or  for  a  con- 
tempt^ which  ou^t  to  be  by  rule,  witbm  four  dayisi  or  sbaU  stapd  cgm- 

milted; 
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iiiitted ;  yet  if  he  be  in  the  country,  a  commission  shall  be  allowed  him. 
iVer.  187. 

The  commissioners  shall  not  be  of  kin  to  either  party.  Vide  Pract. 
R^.  in  Chan.  84. 

Nor,  master,  lessor,  or  partner.     Ibid. 

Nor,  counsel,  attorney,  or  solicitor  in  the  cause.     Ibid. 

[If  a  commissioner  is  plaintiff's  solicitor,  the  depositions  shall  be  sup* 
pressed,  and  the  solicitor  pay  all  costs.     Bunb.  289.] 

Nor,  a  creditor,  or  concerned  in  a  suit  with  either  party.  Vide  Pract. 
Reg.  in  Chan.  84*. 

And  by  order  9th  Feb.  8  Ceo.  commissioners  and  their  clerks  shall  be 
sworn  to  act  impartially,  and  not  disclose  the  contents  of  the  depositions 
till  publication.     Vide  Rules  and  Orders  of  Chancery,  207,  8,  9. 

But  they  may  take  a  reward;  and  an  assumpsii  lies  for  non-payment, 
for  they  are  named  by  the  party.     R.  1  Sal.  330. 

The  plaintiff,  in  the  first  place,  shall  have  the  carriage  of  the  com- 
mission.    Vide  Pract.  Reg.  in  Chan.  83. 

And  he  who  has  it,  shall  give  fourteen  days  notice  to  tlieother  side,  in 
person  or  by  note  in  writing,  of  the  time  and  place  of  the  execution. 
Vide  Pract  Reg.  in  Chan.  86. 

[If  there  are  four  commissioners  of  a  side,  plaintiff  may  give  notice  of 
execution  to  any  two  of  defendant's  commissioners.     3  Atkyns,  633.] 

But  if  by  the  default  of  him  or  his  commissioners,  it  be  not  executed  at 
the  said  time  and  place,  he  shall  pay  all  costs  which  appear  to  have  been 
expended  by  the  other  side  upon  lifidavit,  in  fees,  entertainment  of  the 
commissioners,  witnesses,  &c.  shall  take  out  another  commission  at  his 
own  charge,  and  suffer  the  other  side  to  have  the  carriage  of  it.  Ord. 
per  Cla.  Vide  Rules  and  Orders  of  Chancery,  108.  Vide  Pract  Reg. 
in  Chan.  86. 88.  So,  in  the  exchequer.  Vide  Rules  and  Orders  m 
Exchequer,  9.  Rule  22. 

Otherwise,  if  by  the  default  of  the  clerk ;  for  then  it  shall  be  renewed 
at  the  equal  charge,  or  at  the  charge  of  him  who  procured  the  non- 
execution.     Vide  rract  Reg.  in  Chaa  88.  - 

In  the  exchequer  upon  a  commission  renewed^  the  other  party  may 
join  and  cross-examine  tiie  witnesses  if  he  pleases.  Rules  and  Orders  in 
£xche(|uer,  9.  Rule  22. 

But  if  he  examines  his  own  witnesses,  he  shall  pay  half  the  charge. 
Rnles  and  Orders  in  Exchequer,  10.    Rule  22. 

So,  the  other  party  may  have  a  duplicate  of  the  commission,  and  if  he 
who  takes  out  the  commission  does  not  give  eight  days  notice  of  the 
execution,  before  the  return,  the  other  may  execute  the  duplicate  upon 
four  days  Notice,  and  no  second  commission  shall  be  awarded  without 
motion.    Ibid. 

If,  after  an  order  that  notice  be  given  to  one  defendant,  notice  be 
given  to  anotiier,  who  has  but  a  small  interest  in  the  cause;  another 
commission  shall  be  awarded,  and  carried  by  that  defendant  to  whom 
the  notice  ought  to  have  been  given. 

If  a  commission  be  renewed  upon  tiie  de&ult  of  tiie  defendant  or  his 
commissioners,  or  because  he  has  not  examined  all'  his  witnesses,  he 
shall  examine  all  his  witnesses  before  the  return  of  that  commission, 
either  upon  the  commission  or  in  court,  at  his  peril ;  and  no  oihtr  com^ 
mission  shall  issue,  but  for  the  examination  of  witnesses  beyond  sea,  or 
by  order  of  the  court.  Rule&aiid  Orders  in  Exchequer^  lOi  Rul«  89. 

In 
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In  chancery,  no  cofmmission  shall  be  granted  after  publication,  without 
order.     Vide  Pract.  Reg.  in  Chan.  89. 

So,  in  the  exchequer  there  shall  be  nd  commission  for  the  examination 
of  witnesses  in  London  or  within  ten  miles  of  London,  without  order 
upon  an  affidavit^  that  the  witnesses  are  unable  to  come^  or  other  cause. 
Rules  and  Orders  in  Exchequer,  10.  Rule  24. 

And  if  such  commission  be  without  order,  it  shall  be  suppressed  ipso 
JactOy  and  the  depositions  thereupon  shall  not  be  read  at  the  hearing  of 
the  cause.     Ibid. 

[The  exchequer  may  issue  a  commission  to  examine  witnesses  abroad 
to  make  use  or  the  depositions  at  the  trial  of  the  cause.] 

[The  court  will  not  grant  a  commisdon  to  examine,  to  be  made  use 
of  in  trial  at  law,  before  issue  is  joined  here.     Bunb.  120.] 

In  chancery,  if  the  commissioners  have  authority  by  their  commission, 
they  ought  to  summon  the  witnesses  before  them.  Vide  Pract.  Reg.  in 
Chan.  89. 

If  they  have  not  authority,  the  witnesses  ought  to  be  served  with  a 
subpoena  ad  testificand.     Ibid. 

The  commissioners  ought  to  demean  themselves  well  in  the  examina- 
tion of  the  witnesses ;  for  upon  an  affidavit  of  misbehaviour,  an  attach- 
ment lies  against  them. 

If  they  are  obstructed,  they  ought  to  certify  the  obstruction.  Vide 
Pract.  Reg.  in  Chan.  92. 

If  they  cannot  agree,  an  examiner  shall  be  sent  to  them.  Vide  Pract. 
R^.  in  Chan.  93. 

ff  the  commission  be  obtained  by  a  feme-sole,  who  marries  before  the 
execution,  yet  they  may  proceeds 

The  commissioners  may  adjourn  to  another  place,  or  time^  if  the 
witnesses  are  infirm^  &c.     Ca.  Ch.  282. 

After  examination  of  the  witnesses,  the  commissioners  ought  to  annex 
the  depositions  with  the  interrogatories  to  the  commission,  and  return  it. 
Vide  Pract  R^.  in  Chan.  92. 

And  the  commission  executed  shall  be  delivered  to  a  master  of  the 
court  by  a  commissioner  himself.    Ibid. 

Or,  by  one  who  shall  make  oath,  that  he  received  it  from  one  of  the 
commissioners,  and  does  not  know  of  any  alteration.  Vide  Pract.  Reg. 
in  Chan.  79.  92. 

A  commission  shall  not  be  quashed  upon  petition,  but  only  after  a  re^ 
ference  and  certificate.     Vide  Pract.  Reg.  in  Chan.  86. 

A  commission  in  the  exchequer  ought  to  be  executed  the  next  va^ 
cation,  where  the  plaintiff  repjies  after  the  cause  is  set  down  upon  bill 
and  answer.     Vide  Rules  and  Orders  in  Exchequer,  8.  Rule  19. 

ilf  a  commission  in  England  is  taken  out  in  the  vacation,  retjumable 
lout  delay,  it  does  not  expire  the  first  day  of  next  term,  but  may  be 
continued  in  execution  to  the  last  day  of  it.     3  Atkyns,  .593.] 

(P  3.)  Commission  ex  parte. 

If  the  defendant  does  not  join,  or  refiises  to  name  commissioners, 
the  plaintiff  may  have  a  commission  ex  parte ^  and  shall  name  six  com- 
missioners, two  of  whom  shall  be  left  out  by  the  court.  Vide  Pract. 
R^.  in  Chan.  85. 

Or,  if  he  who  carries  the  commission,  does  not  give  sufficient  notice 
of  the  execution}  the  other  may  have  a  commission  ex  parte. 

16  Or, 
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Oti  if  the  plaintiff  refuses  to  joiiii  the  defendant  may  have  a  commis- 
sion ex  parte.    Vide  Pract.  Reg.  in  Chan.  82,  83. 

Or,  if  the  plaintiff  examines  his  witnesses  before  an  examiner  of  the 
court. 

He  who  takes  out  a  commission  ex  partej  need  not  give  notice  to  the 
other  of  the  execution.     Vide  Pract.  Reg.  in  Chan.  85. 
*'    So,  in  the  exchequer,  if  there  be  a  commission  in  an  information,  in 
the  nature  of  an  inquisition,  to  entitle  the  king,  it  shall  be  taken  out  ex 
partej  and  the  defendant  shall  not  join  in  commission.     Sav.  4. 

Otherwise,  where  the  commission  is  after  plea  and.  issue  joined,*  for 
then  the  defendant  shall  join ;  because  then  it  is  to  prove  the  title  of  the 
king.    Sav.  4. 

(P  4.)  New  commission. 

If  the  defendant  serves  his  witnesses,  and  they  do  not  appear,  he  shall 
^ave  a  new  commission  by  consent,  or  by  order  of  court.  Vide  ftract. 
R^.  in  Chan.  90. 

But  if  he  does  not  examine  any  witness  nor  puts  in  his  interrogatories, 
he  shall  not  have  it,  without  order  upon  motion  and  affidavit,  and  costs 
paid.    Vide  Pract.  R^.  in  Chan.  88. 

And  he  shall  bear  all  the  charge  of  it  in  court  and  in  the  countiy;  ex* 
cept  where  the  other  also  examines  more  witnesses ;  for  then  it  shall 
be  at  equal  charge.  Ord.  per  Cla.  Vide  Rules  and  Orders  «of  Chan- 
cery, 108.     Vide  Pract.  Reg.  in  Chan.  87,  88. 

And  he  shall  bear  the  charge,  though  the  other  side  cross-examines 
his  witnesses.  Ord.  per  Cla.  Vide  Rules  and  Orders  of  Chancery,  108. 
Vide  Pract.  Reg.  in  Chan.  87,  8. 

And  the  charge  shall  be  ascertained  by  the  affidavit  of  him  who  ex- 
pended it  Ord.  per  Cla.  Vide  Rules  and  Orders  of  Chancery,  108. 
Vide  Pract  Reg.  in  Chan.  88. 

)f  he  examines  a  witness,  he  shall  not  have  a  new  commission  to 
le-examine  him,  though  the  witness  makes  affidavit  that  he  was  surpri- 
sed.    Ca.  Ch.  25. 

Bat  in  such  case  he  may  have  an  order^  that  the  witness  be  examined 
upbn  the  hearing  of  the  cause. 

So^  if  any  party  does  not  examine  all  his  witnctees,  there  mky  be  a 
new  commission. 

Or,  if  the  first  commission  be  quashed. 

Or,  if  by  the  defisiult  of  hhn  who  had  the  commission,  or  of  his  com- 
missioners, it  was  not  executed.   Vide  Rules  and  Orders  of  Chancery, 

109. 

He  who  has  a  new  commission  must  examine  all  his  witnesses  upon 
it  before  the  return.  Ord.  per  Cla.  Vide  Rules  and  Orders  of  Chan- 
cery, 109. 

Uvg  before  the  end  of  the  term  in  which  it  is  returnable  in  court. 
Ibid. 

But  he  may  examine  them  after  the  return,  upon  a  special  order. 

A3  to  new  commission  in  the  exchequer,  vide  ante,  (P  2.) 

(P5.)  Interrogatories; 

Interrogatories  ought  to  be  prepared  before  the  examination  of  the 
witnesses.     Vide  Pract.  Reg.  in  Chan.  220. 

Which  bemg  engrossed  diall  be  delivered  to  the  examiner.    Ibid. 
Vot.II.  Hh  And 
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And  than  be  sent  with  the  oommiisioB  to  ihe  comtnissionen.    Ibid. 
And  one  party  shall  not  know  the  contents  of  the  interrogatories  of 
the  other. 

In  the  excheaUer,  after  interrogatories  exhibited  by  either  party,  ihere 
shall  be  no  adaidon  or  alteration,  without  leave  of  the  coutt.  Rales 
and  Orders  in  Exchequer,  11.  Rule  24.  ^ 

Interrogatories  in  chancery  must  be  short,  material,  and  apt.  Vide 
Rules  and  Orders  of  Chancery,  103.    Vide  Pract  R^  in  Chan.  RO. 

And  only  to  pomts  necessary.  Ord.  per  Cla  •  Vide  Kules  and  Onkrs 
of  Chancery,  103.    Vide  Pract  Reg.  m  Chan.  220. 

And  by  order  29th  April  S  Jac.  2.  they  shall  be  perused  and  ng^ed 
by  counsel,  or  otherwise  suppressed.  Vide  Rules  and  Orders  of  Chan- 
cery, 173.    Vide  Pract  Reg.  in  Chan.  220. 

But  a  witness  cannot  demur  to  an  interrogatory^  if  it  be  not  material. 
1  Ver.  165. 

When  the  witnesses  are  examined  in  court  upon  a  schedule  of  inter- 
rogatories, no  other  interrcmttories  can  afterwards  be  added  for  the 
same  witnesses.  Ord.  per  Cla.  Rules  and  Orders  of  Chancery^  103. 
Vide  Pract  Reg.  in  Chan.  221. 

So,  when  the  party  hath  had  a  commission  present  upon  the  first  exa- 
mination, he  shall  not  examine  upon  new  interroigatories^  by  another 
commission,  as  to  the  merits  of  the  cause.     Ca.  Ch.  274* 

But  as  to  an  alteration  of  exhibits  made  at  the  first  examinatiany  he 
may.     Ibid. 

so,  if  witnesses  are  examined  by  the  examiner,  each  party  may  after- 
wards exhibit  one  or  more  interrogatories,  or  a  new  set  of  interrogatories, 
j  for  the  examinadon  of  the  same  or  other  witnesses,  by  reason  of  the 

credit  of  the  examiner  who  is  a  sworn  officer.    Pr.  Cha.  386. 

(P.  6.)  The  manner  of  examination. 

The  examiner,  or  the  commissioners,  ought  to  examine  the  witnesses 
to  the  interrogatories  seriatim.  Ord.  per  Cla.  Rules  and  Orders  of 
Chancery,  105.    Vide  Pract  Reg.  in  Chan.  90.  164. 

And  not  permit  them  to  read  or  near  more  interrogatories^  before  they 
have  answerecl  the  first.  Ord.  per  Cla.  Rules  and  Orders  of  Chan- 
cery, 105.    Vide  Pract  Reg.  in  Chan.  90. 164. 

Nor,  permit  them  to  depart  before  their  answer  is  finished  to  any 
interrogatory.     Ibid. 

Nor,  permit  them  to  write  their  depositions,  upon  seeing  all  the 
interrogatories.    Ibid. 

And  if  a  witness  will  not  conform,  they  shall  not  proceed  fttrther  in 
the  examination,  without  notice  given  to  the  other  party,  and  his  con- 
sent, or  an  order  of  court.  Ord.  per  Cla.  Vide  Rules  and  Orders  of 
Chancery,  105.     Vide  Pract  Reg.  in  Chan.  165. 

They  oiight  to  hold  the  witness  to  the  question  interrogated,  without 
writing  vain  repetitions,  or  impertinent  circumstances.  Ord.  per  Cla. 
Rules  and  Orders  of  Chancery,  105.  Vide  Pract.  Reg.  in  Chan.  90. 159. 

To  an  interrogatory,  of  whidi  the  witness  does  not  know  any  thing, 
the  examiner  shall  wriie  nothing,  but  to  this  interrogatory  this  exami- 
nant  doth  not  depose ;  and  if  he  does,  for  the  lengthening  of  the  depo- 
sitions, he  shall  recompence  the  party  grieved  as  the  court  AaH  assess. 
Ord.  per  Cla.  Rules  and  Orders  of  Chancery,  106.  Vide  Pract.  Reg. 
in  Chan.  165. 

15  If 
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If  a  commisBioner  to  take  examinatioiis  be  a  mtoeasi  he  ought  to  be 
examined  before  he  has  heard  any  other  examination.  2  Ca.  Ch*  79. 
VidePract  Reg.  in  Chan.  91. 

If  an  examination  be  irregular,  the  deposition  shall  be  suppressed ;  as^ 
if  a  witness  be  three  times  examined  to  tne  same  matter.  2  Ca.  Ch.  79. 
Though  he  spoke  uncertainly  at  the  first.    2  Ca.  Cb.  217. 

So^  if  a  commissioner,  &c.  be  examined  in  court,  or  elsewhere,  after 
hearing  the  other  examinations.    2  Ca.  Ch.  79. 

[The  spiritual  court  may  be  obliged  to  deliver  out  a  will  of  land  on 
security.     Str.961.] 

[If  ail  the  devisees  consent,  but  otherwise  not,  the  court  will  order  the 
will  to  be  delivered  (on  security)  to  be  carried  abroad,  to  be  proved  under 
a  oonmussion  by  a  witness  always  residing  there.     1  Atkyns^  627*] 

fLord  Macclesfield  ordered  a  wiU  to  be  delivered  by  the  prerogative 
omoe  to  the  register  office  in  SymondVinn^  there  to  lie  till  die  court  of 
chancery  had  aone  with  it    Ibid.] 

(P  7-)  What  witnesses  shall  be  examined. 

The  party  himself,  or  his  wife^  his  counsel,  attorney,  or  solicitor^ 
shaU  not  be  examined,  unless  upon  special  cause.  Vide  Pract.  Reg.  in 
Chan.  360,  361.  86^^  365. 

[Though  an  attorney  or  counsel  may  demur  to  be  examined,  yet  he 
may  ccMisent,  and  the  court  will  hear  his  deposition.     1  Vesey,  61.] 

[Where  a  party  examines  his  own  attorney  or  derk  in  court,  the 
other  side  may  cross-examine  him  relative  to.  the  same  matter,  but  not 
as  to  other  points.    2  Atkyns,  5^4i''] 

[A  clerk  in  court  or  solicitor  may  be  examined,  touching  transactions 
antecedent  to  the  commencement  of  the  suit,  and  the  know^ge  whereof 
could  not  come  to  him  as  sudi.    Ibid.] 

[No  person  is  privOeged  firom  being  examined,  except  of  the  pro- 
fession, as  counsel,  attorney,  or  solicitor ;  nor  an  agent,  for  he  may  be 
only  a  steward  or  servant     2  Atkyns,  524.] 

[A  derk  in  court  may  be  examined  to  prove  a  deed,  for  a  conveyancer 
may  be  examined.    Ibid.] 

iA  demurrer  by  a  witness,  for  that  he  knows  nothing  but  what  came 
lis  knowledge  as  derk  in  courts  or  agent  for  defendant  in  relatioit 
to  the  matters  m  question  in  the  cause,  is  not  good ;  for  it  ought  to 
condud^  that  he  knew  nothing  but  by  the  information  of  his  client. 
Ibid.]  . 

Nor,  a  guardian  against  an  infant     Vide  Pract.  Reg.  in  Chan.  361. 

Nois  a  plaintiff  for  another  plainti£f^  though  he  be  but  a  trustee ;  but 
the  bill  shall  first  be  dismissed  as  to  him.     1  Ver.  230. 

And  if  an  order  be  obtained  by  surprise  for  the  examination  of  any 
such,  it  shall  be  disallowed.    2  Ca.  Ch.  80. 

If  a  witness  demurs  to  an  interrogatory,  because  he  has  an  interest^ 
he  ought  to  swear  what  interest.    2  Ca.  Ch.208. 

[The  owner  of  lands  in  a  parish^  in  the  hands  of  a  tenant,  may  be  a 
witness  in  a  suit  for  tithes  in  that  parish.    Bunb.  7.] 
.    [Inhabitant  of  a  parish  where  a  modus  is  insisted  on,  is  prima  Jacie 
a  Dad  witness;  if  he  occupies  no  dtheable  land,  he  must  shew.it. 
Bunb.  40.] 

A  witness  shall  not  be  examined  to  impeach  the  testimony  of  another 
witness,  without  a  special  order  of  court,  which  is  not  frequently  granted. 

^  Hh2  Qrd. 
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Ord.  per  CU.  Vide  Roles  and  Orders  of  Chancery,  105.  Vide  Pract 
Reff.  in  Chan.  165. 

And  then  exceptions  to  the  witness  impeached  shall  be  filed  with  the 
examiner  ^a/fi,  and  notice,  with  a  copy  of  the  exceptions,  delivered 
gratis  to  the  adverse  par^,  or  his  clerk.    Ibid. 

[There  may  be  an  order  to  examine  to  the  credit  of  a  witness  even 
before  publication.    Bunb.  46.] 

[Articles  may  be  exhibited  to  examine  the  credit  of  a  witness,  but 
they  should  be  supported  by  affidavit  Et  per  Hardwicke  C. — Though 
at  law  you  can  examine  only  to  the  general  credit,  vet  in  equity  it  is 
otherwise^  and  you  majt  examine  to  a  particular  charge.  S  Atkyns, 
522. 

[After  publication,  the  court  will  not  allow  articles  to  be  exhibited 
agiunst  the  competency,  of  a  witness.     S  Atkyns,  64S.] 

[Btttif  the  objection  to  competency  comes  to  the  knowledge  of  the 
par^  after  examination,  the  court  will  allow  an  examination  to  it  after 
publication,  on  moti<Hi.    3  Atk.  648.] 

[After  publication,  the  court  will  grant  commission  to  examine  in 
support  of  articles  agunst  the  credit  of  a  witness:  but  if  it  is  abroad  or 
in  .Ireland,  tiiere  must  be  an  affidavit  that  no  person  in  England  can 
swear  as  to  the  witnesses'  credit     Ibid.] 

[After  the  cause  set  down,  the  court  will  sometimes  give  leave  to 
exhibit  interrogatories  to  the  credit  of  a  witness,  to  prove  exhibits,  and 
cross-examine  witnesses  already  examined.     S  Atk.  593.] 

[After  the  cause  in  paper,  the  court  will  not  give  leave  to  exhibit  in- 
terroffatories,  and  a  comm!sj)ion  to  examine  to  the  credit  of  a  witness. 
3  Atk.  522.] 

If  a  defendant  has  no  interest,  or  disclaims,  or  is  only  a  trustee,  by 
order  he  may  be  examined  as  a  witness.    2  Ca.  Ch.  214.' 

[An  administrator  durante  minore  atate,  after  administration  deter- 
mined, is  in  general  a  competent  witness ;  but  if  by  his  answer  he  has 
submitted  to  pay,  and  so  made  himself  liable,  he  is  not  competent. 
3  Atii.  603.] 

So,  a  commissioner  himself,  if  he  is  examined  before  any  other  wit- 
ness.    1  Ver.  369. 

So,  a  defendant  being  only  a  trustee,  if  he  disclaims  all  interest. 
1  Vem.  230. 

A  witness  upon  deliberation  may  amend  his  deposition.  Vide  Pract 
Reg.  in  Chan.  90,  91. 

[witness  examined  on  the  first  commission,  cannot  be  examined  on 
the  second  without  leave.     Bunb.  24.] 

No  witness  need  submit  to  an  examination  till  his  expences  are  dis- 
charged. « 

And  if  he  is  uck,  the  commissioners  ought  to  go  to  his  habita- 
tion. 

(P  8.)  DepositionGU 

The  depositions  ought  to  be  written  in  one  or  more  rolls  of  parchment, 
each  of  tiiem  to  be  subscribed  by  tiie  commissioners.  Vide  Pract.  R^. 
in  Chan.  92. 

And  the  examiner  shall  enter  the  name  of  the  witness,  his  age,  and 
dwellinff ,  and  the  name  of  him  who  gave  notice  of  the  name  and  dwel- 
ling of  the  witness,  and  to  whom  sudi  notice  was  given,  and  the  time 

when. 
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iriieD.  Old.  per  Cla.  Vide  Rules  and  Orders  of  Chancery^  lOS. 
Vide  Pract.  in  Chan.  168. 

If  the  clerk  deliver  an  abstract  of  a  deposition!  or  interrogatory,  to 
any  one  before  publication,  he  shall  be  expelled  the  office;  and  if  his 
clerk  does  so^  the  examiner  shall  answer  to  the  court  for  the  misde- 
meanor, and  to  the  party  for  costs  and  damages,  and  eveiy  person  con* 
cemed  shall  be  punished  as  the  court  shall  think  proper.  CM.  per  Cla. 
Rules  and  C^ders^  of  Chancery,  106.  WAe  PracU  R^.  in  Chan. 
159,  160. 

Dqoositions  obtained -W  mal-pracdoe  shall  be  suppressed  by  order  of 
the  court.    Vide  Pract.  Keg.  in  Chan.  137. 

So,  if  they  are  falsely  written ;  and  the  witnesses  shall  be  examined 
de  now.    Vide  Pract.  Reg.  in  Chan.  138. 

So,  if  the  same  witness  be  examined  three  times  to  the  same  thixur* 
S  Ca.  Ch.  79. 

But  they  shall  not  be  suppressed  upon  a  petition,  nor  upon  motion, 
witiiout  a  certificate  of  a  six  derk;  for  a  rule  shall  be  entered  with  the 
r^rister,  of  course,  to  attend  a  six^erk  not  concerned  in  the  cause;  and 
if  the  attornies  do  not  agree  before  him,  he  shall  certify  the  &ct,  with  his 
opinion  to  the  court.  Ord.  per  Cla.  Rules  and  Orders  of  Chancery, 
110.    Vide  Pract.  Reg.  in  Chan.  138. 

[If  witnesses  are  examined  on  a  commission  abroad,  after  the  death 
of  plaintifi^  neither  comqiissioners  nor  witnesses  knowing  it,  the  dqxwi* 
dons  shall  not  be  suppressed.    P.  W.  195.] 

[Depositions  and  interrogatories  may  be  referred  for  scandal  and  im- 
pertinence, and  if  found  so^  the  court  will  order  it  to  be  expunged. 
2  Atkyns,  235,  236.] 

[But  whether  for  impertinence  alone,  dub.    3  Atkyns,  557*] 

(Q)  ipublkation. 

After  the  plaintiff  and  defendant  have  examined  all  their  witnesses,  if 
the  examination  was  by  an  examiner,  two  rules  are  given  by  each  of 
them,  to  shew  cause  why  publication  should  not  pass.  Ord.  per 
Cla.  Rules  and  Orders  of  Chanceiy,  107*  Vide  Pract.  Reg.  in  Chan. 
297. 

If  the  examination  was  by  commission,  one  rule  is  sufficient.  Ibid. 

And  the  time  contained  in  the  rule  shall  be  a  week.  Vide  Pract. 
R^.  in  Chan.  297*  A  week  after  tiie  return  of  the  commission,  or 
examination  in  the  exchequer.  Rules  and  Orders  in  Exchequer,  11« 
Rule  25.  *^    . 

If  no  cause  be  shewn  to  the  contrary,  nor  a  new  commission  granted, 
publication  shall  be  allowed.  Ord.  per  Cla.  Rules  and  Orders  of  Chan- 
cery, 107.    Vide  Pract  Reff.  in  Chan.  297* 

[If  a  cross-bill  is  filed  bdkire  answer  put  in  to  the  original  bill,  the 
court  will  stay  proceedbgs  till  the  answer  is  put  into  the  cross-bill;  if 
it  is  filed  after  answer,  the  court  will  oi)ly  stay  publication.  1  Atkyns, 
19.] 

[The  court  in  such  case  will  enlarge  publication  in  the  original 
cause  to  a  fortnight  after  the  answer  to  the  cross-bill  is  come  in. 
1  Atkyns,  291. 

[If  ori^^nal  bill  has  been  proceeded  in,  publication  on  the  cro6»-bill 
shall  not  be  enlarged,  but  on  spedal  motion.    2  Vesey,  SS6.] 

Hh3  [After 
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[After  publication  passed^  and  depositions  delivered  to  be  copied^ 
publication  can  never  be  enlarged  (in  the  exchequer.)    Bunb.  330.] 
[The  exhibits  proved  in  a  cause  cannot  be  inspected  before  hearing. 

Stn  764.] 

In  the  exchequer,  if  there  be  not  a  week  in  term  when  the  rule  h 
pvenf  there  shall  be  a  day  to  shew  cause  at  the  sittings.  Rules  and 
Orders  in  Exchequer,  11.  Rule  25. 

In  chancery,  after  publication  allowed^  more  witnesses  shall  not  be  ex- 
amined, witiiout  order  of  court,  upon  an  affidavit,  that  the  party  is  not 
privy  to  the  examination  of  any  oUier  witness  before  examined,  and  of 
a  suiicient  cause  why  such  witness  could  not  have  been  examined  before. 
VidePract.  Reg.  in  Chan.  161,  2. 

Or,  that  such  sufficient  cause  be  certified,  by  the  commisooners. 
Vide  Pract.  Reg.  in  Chan.  1 62.  I 

And  there  shall  be  a  proviso  in  the  order,  that  the  party  diall  not  see 
the  former  examination  in  the  mean  time. '  Ibid. 

[The  court  will  sometimes  grant  a  new  commission  after  publication 
is  passed,  and  the  cause  set  down,  if  the  former  commisdon  was  closed 
long  before  its  expiration,  and  without  the  knowledge  of  one  oftiie 
parties.    3  Atkyns,  593.] 

After  publication,  a  new  witness  shall  not  be  examined,  tfaou^he 
was  sworn  before.  Vide  Rules  and  Orders  of  Chancery,  104.  vide 
Pract.  Reg.  in  Chan.  164. 

But  an  examination  after  publication,  is  in  the  discretion  of  the 
court,  who  ordered  it  after  publication,  and  hearing  of  the  cause  and 
a  trial  at  law  directed,  where  the  witness  was  of  the  age  of  eigh^  years^ 
and  could  not  come  to  the  trial,  and  a  fireehold  given  to  charitable  uses, 
which  is  not  properly  triable  at  law,  was  concerned.    Ca.  Ch.  229. 

And  if  the  court  allows  an  examination  after  publication,  upon  the 
usual  affidavit,  the  other  party  may  examine  other  witnesses,  and  also 
cross-examine  those  produced  bv  the  adverse  party.    1  Ver.  253. 

[If  on  the  hearing  defendant  is  ordered  to  be  examined  on  interroga- 
tories touching  a  deed  supposed  to  be  in  his  custody,  which  on  exa- 
mination he  denies,  there  shall  no  commission  be  granted  to  examine 
witnesses^  (publication  being  passed),  though  the  ^master  certifies  that 
he  thinks  it  reasonable.    3  P.  W.  4 1 3.] 

After  publication,  a  witness  before  examined  shall  not  be  admitted  to 
explain  his  deposition.     1  Ver.  125. 

After  publication,  the  party  may  have  his  depositions  exemplified. 
Vide  Pract.  Reg.  in  Chan.  141. 

But  the  master  shall  not  siirn  any  exemplification,  till  the  original 
be  produced  before  him*  Oro.  per  Cla.  Rules  and  Orders  in  C^an* 
eery,  118.    Vide  Pract.  Reg.  in  Chan.  138, 9. 

[If  a  bill  sets  forth,  that  there  was  heretofore  a  bill  preferred  by  ano« 
ther  against  the  present  defendant's  father,  who  answered,  and  depo- 
sitions taken,  and  refers  thereto.  The  suit  abated  by  death  before 
hearing;  these  depositions  shall  not  now  be  published  to  be  used  in  the 
present  cause,  thoush  on  the  defendant's  motion,  notwithstanding  plain- 
tiffs setting  forth  in  nis  bill.    Bunb.  50.] 


(R)  cJra^ 


Examnation  m.perpehum  ret  menuniam.  471 

(R)  Cramination  in  perpetuam  tef  memoriam. 

He  who  would  examine  witnesses-  in  perpetuam  ret  memoridm^  must 
exhibit  his  biU,  and  thereby  shew  his  titlei  and  the  antiquity  of  his  wit- ' 
nesses,  and*  then  pray  a  commission  to  examine  them,  and  a  subpoena 
afi^st  the  par^  concerned,  to  shew  cause  to  the  contrary  if  he  can. 
Vide  Pract  Reg.  in  Chan.  31. 

If  the  defendSint  shews  cause  to  the  contrary  within  fourteen  days,  the 
phiintiff  shall  not  proceed.    Vide  Pract  Reg.  in  Chan.  32. 

If  he  does  not  shew  caus^  the  plaintiff  shall  proceed  to  the  examina- 
tion of  witnesses;  and  the  court  will  give  articles  for  the  examination. 
Ibid.    (Vide  Pract  Reff.  in  Chan.  35.     Cont  as  to  the  artides). 

[A  man  may  bring  a  oill  to  perpetuate  testimony,  where  he  cannot 
hziag  a  bill  for  relief  without  waving  the  penalty.     1  Atkyns,  450.] 

[Plaintiff  is  entided  to  perpetuate  testimony  on  an  usurious  contract, 
though  he  does  not  ofifer  to  pay  what  is  really  due*    Ibid.] 

But  if  the  pliuntiff  prays  relief,  his  bill  shall  be  dismissed.  2  Vent.  366. 

Yet  he  may  examine  witnesses  to  prove  a  promise,  &c.  which  is  to  be 
performed  aroer  the  death  of  A.    R.  1  RoL  385.  C.     « 

This  bill  lies  to  prove  a  modus  decimandu     1  Ver.  185. 

But  such  bill  to  prove  a  right  to  a  common,  way,  &c.  before  a  triaU 
will  be  dismissed.     1  Ver.  308.  312. 

Or,  to  prove  a  will  against  a  purchaser  without  notice.  R.  upon  a 
plea.     1  Ver.  354. 

Or,  to  examine  witnesses,  where  there  is  no  impediment  to  a  trial  at 
law.    R.  upon  a  demurrer. '  1  Ver.  441. 

[Tenant  in'  tail  out  of  possession  cannot  brin^  a  bill  to  perpetuate 
testimony,  till  he  has  recovered  possession  by  ejectment;  and demurr^ 
for  this  cause  would  be  allowed.     1  Atkyns,  571.] 

[Neither  can  any  other  claiming  a  right,  and  being  out  of  possession^ 
for  he  may  try  it  at  law.    Prec*  Ch.  531*] 

.  [But  he  who  is  in  possession^  and  not  disturbed,  may  bring  such  a  bill» 
beoftuse  the  facts,  to  which  the  testimony  of  the  witnesses  proposed  to 
be  examined  relate^  cannot  be  immediately  investigated  in  a  court  of 
law.    Id.  ibid.} 

[So»  a  bill  to  perpetuate  testimony  will  lie,  when  the  evidence  of  a  ma- 
terial witness  is  likely  to  be  lost,  oy  his  death  or  departure  from  the 
realm,  before  the  matter  can  be  investigated  in  a  court  of  law :  but  then 
an  a£Sdavit  of  the  circumstances  by  which  the  evidence  is  likely  to  be  lost 
must  be  annexed.     1  P.  Wms.  117.    3  P.  Wms.  77.    1  Atkyns,  450.] 

So,  a  bill  by  the  devisee  of  a  person,  now  a  lunatick,  to  prove  in  per^ 
petuam  rei  memoriam^  will  be  dismissed.     1  Ver.  106. 

The  witnesses  may  be  esamined  by  an  examiner  of  the  court  Vide 
Pract  Reg.  in  Chan.  36« 

Or,  the  court  nmy  appoint  commissioners,  in  which  the  defendant  may 
join,  if  he  pleases.    Vide  Pract«  Reg.  in  Chan.  34. 

And  fourteen  days  notice  ought  to  be  given  of  the  execution  cf  tl^e 
commission.    Ibid. 

In  the  exchequer,  if  the  defendant  does  not  i^pear,  being  served  with 
process,  but  is  in  contempt,  the  plaintiff  upon  motion  shall  havje^  com- 
mission to  examine  witnesses  cfe  bene  esse.  Rules  and  Orders  in  Ex- 
chequer, 13.    Rule  34. 

If  the  d  dfeodwt  appears,  he  may  join  in  the  commission,  if  he  will, 
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and  cnMs-ezamine  the  witnenes,  if  be  gives  the  names  of  oommKaoneni 
within  four  days  after  the  order  far  a  commisaon.  Ibid. 
I  If  the  defendant  afterwards  makes  answer,  the  plaintiff  shall  Tepljf 
and  examine  de  novo  the  witnesses  before  examined,  who  are  alive,  and 
upon  the  return  of  the  commission  there  shall  be  publication  of  the  de- 
positions thereby  taken,  with  the  depositions  of  the  witnesses  before  exa- 
mined, who  are  dead  before  the  second  commission.     Ibid. 

In  chancery,  no  witnesses  shall  be  examined,  but  the  aged  or  hnpo* 
tent*    Vide  rract.  Reg.  in  Chan.  31. 

[A  witness,  though  neither  old  nor  infirm,  may  be  examined  before 
answer,  on  affidavit  that  he  alone  is  privy  to  the  foi^gery  of  a  deed. 

SRW.  77.] 

And  if  the  defendant  shews  good  exceptions  against  a  witness,  or  other 
cause  for  staying  of  the  proceeding,  the  commissioners  ought  not  to  pro- 
ceed, but  to  certify  such  matter  with  the  commission.  Vide  Pract.  R^. 
m  Chan.  32. 

And  the  commissioners  ought  to  certify  whether  the  defendant  appears 
or  not.    Ibid. 

Whether  there  was  an  affidavit  before  them  of  notice  given  of  the 
time  and  place  of  the  execution.     Ibid. 

The  depositions  shall  not  be  read  during  the  life  of  the  witness,  without 
consent,  or  order  of  court.    Vide  Pract.  Keg.  in  Chan;  35. 

And  such  order  shall  be  upon  affidavit,  that  the  plaintiff  is  to  have  a 
trial,  to  which  the  witnesses  cannot  come.     Ibid. 

[Plaintiff  shall  not  have  leave  to  examine  witnesses  de  bene  esse,  be- 
cause they  are  goiug  to  the  East  Indies,  if  they  are  his  servants,  and  he 
might  keep  them  at  home.     Bunb.  820.] 

And  if  the  court  allows  the  use  of  the  depositions,  a  master  shall  open 
the  commission  and  consider  them,  and  then  the  plaintiff,  if  he  will,  may 
exemplify  them,  and  by  order  of  court  give  them  in  evidence  in  another 
court.     Vide  Pract.  Reg.  in  Chan.  35,  6. 

And  after  such  publication,  the  defendant  shall  not  examine  any  wit- 
ness concerning  the  same  matter.    Vide  Pract.  Reg.  in  Chan.  33,  4. 

These  depositions  shall  not  be  allowed  in  evidence,  but  only  against 
the  defendant,  who  had  notice,  his  heirs  or  assigns.  Vide  Pract.  Reg.  in 
Chan.  83. 

Or,  against  one  who  claims  an  interest  under  the  defendant  since  the 
bill  exhinited.    Vide  Pract.  Reg.  in  Chan.  $6^  7* 

.  (S)  Cau0e  m  Doton  for  bearing. 

[After  publication>  and  the  cause  set  down,  the  bill  may  be  amended 
by  adding  parties ;  but  no  new  charge,  nor  a  material  fact  put  ia  issue^ 
but  a  supplemental  biU,  must  be  brought.    3  Atkyns,  870.] 

After  all  the  witnesses  examined,  and  publication  pa^ed,  the  client, 
or  solicitor  ought  to  attend  the  six-derk  for  six  days  before  the  end  of 
the  tehn,  and  inform  him  of  the  state  and  circumstances  of  the  cause. 
Ord.  per  Cla.  Rules  and  Orders  of  Chancery,  110.  Vide  Pract. 
Reff.  in  Chan.  186. 

^  And  the  six-clerk  shall  procure  the  cause  to  be  set  down  for  hearing 
with  the  register^  and  shall  be  prepared  to  inform  the  lord  chancellor, 
or  the  master  of  the  rolls^  &c.  of  the  nature  of  the  causey  at  the  time  of 

setting 
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setting  down  causes.    Ord.  per  Cla.    Rules,  and  Orders  of  CSiaiiceryy 

110,  111.    Vide  Pract.  Reg.  in  Chan.  18?/ 

No  fee  shall  be  paid  to  the  six  clerk,  or  register,  or  other  person  for 
the  setting  down,  or  preferring  any  cause^  except  their  term  fises,  if 
they  are  in  arrear.  Ord.  per  Qa«  Rules  and  Orders  of  Chancery,  111. 
Vide  Pract  Reg.  in  Chan.  187.         ' 

And  the  arrearages  of  such  fees  are  cause  for  stopping  the  hearing  of 
the  cause,  when  it  is  called  on  in  court,  till  thev  are  paid*  Ord.  per 
Clk.  Rules  and  Orders  of  Chancery,  111.  Vide  Pract.  Reg.  in  Chan. 
187, 8. 

The  causes  shall  be  set  down  according  to  the  order  and  antiquity  of 
the  publication.  Vide  Rules  and  Orders  of  Chancery,  110.  Vide 
Pract  Reg.  in  Chan.  186. 

But  none  shall  be  set  down  in  the  same  term,  when  publication  passes* 
Vide  Pract.  Reg.  in  Chan.  185. 

Nor,  before  certificate  of  the  six-clerk,  that  all  pleadings  are  filed. 
Ord.  29  July,  1  W.  &  M.  Rules  and  Orders  of  Chancery,  185.  Vide 
Pract  Reff.  in  Chan.  188. 

So,  in  die  exchequer,  no  cause  shall  be  set  down  before  publication, 
without  special  order.    Rules  and  Orders  in  Exchequer,  11.    Rule  S7« 

After  publication,  every  cause  shalt  be  set  down  in  the  next  tenuf 
except  in  London,  or  within  sixty  miles  of  it  $  in  which,  if  the  repli- 
cation was  filed  in  Trinity  or  Hilary  term,  and  publication  passed  the 
fint  week  of  Michaelmas  or  Easter  term,  Uie  cause  may  be  set  down  to 
be  heard  the  last  day  of  causes  in  Michaelmas  or  Easter  tenn.    Ibid, 

In  chancery,  the  subpcma  ad  audiendum  judicium  shall  be  returned 
six  or  seven  days  before  the  day  of  hearing  of  the  cause ;  and  the  day 
of  hearing  shall  be  indorsed  upon  it  Vide  Pract.  R^.  in  Chan.  349.— 
In  the  exchequer,  it  shall  be  served  ten  days  before  the  hearinj^  in 
London^  or  within  sixty  miles  of  it,  and  fourteen  days  in  places  more 
remote.     Rules  and  Orders  in  Exchequer,  11.  Rule  28. 

But  in  chanceiy,  the  hearing  being  appointed  in  the  beginning  of  a 
term,  when  six  or  seven  days  cannot  pr^^de,  so  much  time  is  not  ne- 
cessary.   Vide  Pract  Reg.  in  Chan.  349. 

And  in  the  exchequer,  in  Trinity  Term,  ten  dajrs  notice  is  sufficient 
in  places  above  six^  miles  from  London.  Rules  and  Orders  in  Exche- 
quer, 11.  Rule  28. 

r  • 

(T)  i^artng  of  tfie  tanste. 

(T 1.)  When  the  defendant  does  not  appear* 

When  a  cause  is  heard  upon  bill  and  answer,  vide  ante  (M). 

If  at  the  time  of  the  hearing  the  defendant  does  not  appear,  though 
process  appears  to  have  been  duly  served,  his  answer  shall  be  read ;  but 
the  decree  shall  not  be  absolute  against  him ;  though  there  is  cause  for  a 
decree  for  the  plaintiff.    Ord.  per  Cla.    Rules  and  Orders  of  Chanoeiyy 

111.  Vide  Pract.  Reff. in  Chan.  190. 

But  the  re^ster  shall  say,  that  the  courts  for  such  and  sudi  causes  so 
decrees,  if  the  defendant  does  not  pay  the  costs  assessed  to  the  plaintiff 
or  his  attorney,  and  by  such  a  time  shew  good  cause  to  the  oontraiy. 
Ord.  per  Cla.  Rules  and  Orders  of  Chancery,  112.  Vide  Pract.  R^. 
in  Chan.  191. 

And 
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And  the  defendant  dull  not  be  admitted  tben  to  shew  caos^  witfaout 
a  certificate  from  theplaintifiTs  attorney  of  the  payment  of  the  costs^  or 
an  affidavit  of  tender  and  refusal*    Ibid. 

And  if  the  court,  at  the  time  allowed  for  cause^  confirms  the  decree 
the  de£sndant  shall  pay  fiill  costs. 

So>  in  the  exchequer,  if  a  defendant  served  ad  audiendum  judicium^ 
makes  de&ult^  whereby  there  is  a  decree  against  him  nisif  &c.  he 
shall  not  afterwards  be  heard  to  shew  cause,  till  he  pays  5/.  costs  to 
the  plaintiff  or  his  attorney.  Rules  and  Orders  in  the  Exchequer,  1 2. 
Bule  29. 

[If  defendant  by  his  answer  denies  the  whole  equity  of  the  bill,  and 
the  answer  is  reported  insufficient,  and  defendant  diuy  served  mdces 
no  further  answer,  the  bill  shall  be  tekenpro  confesso.  Semb.  2  Atkyns, 
21.] 

.  [If  one  defendant  does  not  appear,  and  the  whole  line  of  process 
goes  against  him,  it  is  equal  to  proceeding  to  outlawry  at  law,  and  there 
may  be  a  decree  against  the  other  defendants  who  appear.  1  Vesey, 
395.] 

J  The  court  will  not  declare  a  will  well  proved  wainst  an  heir  at  law 
mdant,  though  he  makes  de&ult,unles8  the  proofi  are  read.  3  Atkyns, 
85.] 

(T  S.)  When  the  plaintiff  does  not  appear. 

If  at  the  time  of  the  hearine^  the  plaintiff  does  not  appear,  the  de^ 
fendant  shall  be  dismissed  with  costs  to  be  taxed  by  a  master.  Vide 
Pract  Reg.  in  Chan.  190. 

[As  long  as  depositions  are  in  beinc^  defendant  cannot  move  to  dis« 
miss  for  plamtiff's  delay^  but  must  set  down  the  cause  to  be  heard  ad 
re^pdsU.  defendentis ;  but  if  he  suppress  depbsidons  on  plaintifl's  delay, 
he  may  move  to  dismiss  for  want  of  prosecution.    Bunb*  23.] 

[If  a  commission  has  been  taken  put  to  examine  witnesses,  but 
nothing  done  upon  it,  but  publication  is  past,  the  defendant  cannot 
rdove  to  have  the  bill  dismissed,  but  the  cause  must  be  set  down,  and 
if  the  bill  is  dismissed  at  hearing,  he  has  his  full  costs.  3  Adcyns^ 
558.] 

When  the  pUuntiff's  bill  is  dismissed  of  course^  or  by  order  for 
want  of  prosecution,  it  shall  not  be  afterwards  retained,  without  motion, 
and  a  certificate  of  the  payment  of  the  costs  from  the  defendant's  attor- 
ney. Ord.  per  C1a«  Kules  and  Orders  in  Chancery,  118.  Vide 
Pract.  Reg.  in  Chan.  146* 

So,  in  ue  exchequer,  if  the  defendant  is  served  and  appears,  and 
the  plaintiff  does  not  attend,  the  cause  shall  be  put  out  of  the  paper,  and 
the  plaintiff  shall  pay  5/.  costs;  and  if  the  defendant  puts  the  cause  into 
the  paper  to  be  heard  the  next  term,  ad  re^adtumem  defendentis^  (aft  he 
mav  do),  th€  plaintiff  shall  not  be  heard  till  he  has  pud  the  $1.  costs. 
Rules  and  Orders  in  Exchequer,  L2.  Rule  %9» 

■ 

(T  S.)  When  there  are  not  parties. 

There  omsht  to  be  proper  parties  to  the  bill.    Vide  Pract.  Rq;.  in 
Chan.  261^  &c.    Vide  ante,  (£  2.) 

But 
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But  if  a  proper  party  b  beyond  sea^  upon  ao  affidavit,  that  it  b  not 
known  whether  he  be  dead  or  aliTe»  the  phdntiff  shall  haxe  a  decree 
against  the  other  defendant,  without  pt^udioe.     1  Ver.  487. 

[A  cause  for  an  account  and  distribution  of  personal  estate  may  be 
heard^  when  a  defendant  who  is  abroad  has  not  been  served,  nor  an* 
swered.    Bunb.  200.] 

[A  bill  is  never  dismissed  &r  want  of  parties,  bot  stands  over  on  pay* 
ing  costs  of  the  day;  and  decrees  dismissing  bills  kx  want  of  par^ 
ties  have  been  reversed  for  that  reason.    3  Attyns,  15.] 

[If  a  bill  IB  brought  to  redeem  against  the  representatives  of  mesne 
purchaser  without  notice^  and  against  puisne  purchaMr  with  notice, 
and  plaintiff  does  not  reply  to  the  answer  of  the  mesne  purchaser's 
representatives^  they  are  not  proper  parties  before  the  eomt.  2  Aikpvh 
1890 

[tfa  bil]  is  brought  against  one  partner  for  a  joint  demand,  the  other 
being  not  amendable  because  out  of  the  kingdom^  the  partner  before 
the  court  shall  be  decreed  to  pay  the  whole  d^.    S  Atkyns,  510.] 

[If  a  cause  stands  over  for  want  of  some  proper  defendimts,  (others 
being  improperly  inserted),  you  cannot  proceed  against  any  other  de- 
fendant, without  dismissmg  the  bill  as  to  those  who  are  imprc^rly  before 
the  court    9  Atkyns,  400.] 

(T  4.)  What  evidence  shall  be  admitted  upon  the  hearing. 
[Vide  (3  A  ^^l^^^^P^^^*^®^^  ^  ^^  ^rm  or  a  cross  cause* 

At  the  time  of  the  hearing,  after  the  bill  and  answer  are  opened  by 
the  counsel,  the  courts  proc^ds  to  the  proof*  Vide  Fract.  R^.  in  Oban. 
189,  190. 

The  usual  proof  is  reading  the  depositions  made  in  the  same  cause. 
Vide  Pract.  R^.  in  C!han.  152/ 

Depositions  m  cross  causes,  between  the  same  parties,  heard  at  the 
same  time,  shall  be  allowed  upon  both  causes  without  motion.  (Vide 
Pract  Rc^.  in  Chan.  152.  By  order.)— So,  in  the  Exchequer.  Vide 
Rules  and  Orders  in  Exchequer,  1 1.  Rule  26. 

Allowed,  upon  motion.     Ca.  Ch.  296. 

But  when  the  allowance  was  ordered  upon  the  moti(m  of  the  de- 
fendant, after  publication  in  the  first  cause,  and  before  publication  in 
the  second  causey  whetiier  die  depositions  for  proof  of  an  agreement, 
not  all^;ed  by  the  answer  of  the  defendant  in  the  first  cause,  but 
allq^ed  by  his  bill  in  the  second  causey  shall  he  admitted.  Dub.  Ca. 
Ch.  256. 

[If  the  point  in  issue-in  the  cross  cause  was  not  in  issue  in  tiie  ori- 
ginal caus^  the  depositions  in*tiie  original  cause  cannot  be  read  in  the 
cross  cause.    Bunb.  921.] 

[Depositions  in  a  cross  cause,  brought  after  a  decree  pronounced  in 
the  original  cause  cannot  be  read  touching  tiie  matters  in  issue  in  the 
oiiginid  cause,  but  may  as  to  matters  not  in  issue  in  tiie  original  cause. 
9  Atkyns,  501.] 

[Though  depositions  taken  de  bene  esse  are  irregular,  tiiey  cannot  be 
objected  to  at  the  hearing :  you  diould  move  to  discharge  the  order  fiir 
publication.    2  Atkyns,  1S9«] 

[Depositions  de  hme  esse  shaB  be  published,  where  it  is  morally  im- 
possible to  examine  the  witnesses  in  chief;  as^  if  a  commission  has 

issued 
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usoed  to  ezamine  ia  Sweden^  the  king  whereof  has  refhsed  to  let  it 
be  ezecuted,  the  oommission  is  come  back,  and  the  king  of  Swedes 
has  ordered  a  public  examination  before  his  own  judges.  8  Vesey, 
92S.  886.} 

[Depositions  de  bene  esse,  taken  many  years  before,  may  be  pub- 
lished with  depositions  in  a  supplemental  causey  on  affidavit  that  some 
of  the  witnesses  are  dead,  and  that  nothing  can  be  learned  of  the  others 
on  enquiry :  but  without  prejudice  to  the  exceptions.    2  Vesey,  496.] 

But  no  witness  shall  be  examined  vivd  voce  at  the  hearing  without 
an  order  before  the  hearing  o(  the  cause.  Vide  Pract.  Reg.  in  Qian. 
154.    Vide  Rules  and  Orders  in  Exchequer,  10'.  Rule  2$. 

[Witnesses  are  never  sdlowed  to  be  examined  at  laige  vivd  voce^  at.the 
hearing.    1  KikfOM^  444.] 

[Vioi  voce  examinations  are  allowed  sparingly,  and  only  after  public 
cation  where  doubts  have  appeared  in  their  depositions,  to  dear  sudi 
doubts  and  inform  the  court.    Ibid.] 

SAt  most,  only  to  pjroye  exhibitSi  not  to  let  in  olher  examinations; 
.  this  a^t  the  instance  of  the  party  to  use  the  exhibits,  but  never  of  the 
contrary  party.    Ibid.} 

If  the  plaintiff  after  examination  of  witnesses  with^ws  his  replication, 
takes  exceptions  to  the  answer,  and  replies  to  a  new  answer,  and  upon 
a  commission  witnesses  are  examined,  the  depositions  upon  the  former 
commission  shall  be  suppressed,  if  the  witnessess  are  not  re-examined 
after  the  last  replication,  or  allowed  by  the  courts  upon  motion,  to  be 
used  at  the  hearing  of  the  cause.    Pr.  Cha.  8B6. 

[If  the  cause  is  brought  to  hearings  and  stands  over  with  liberty 
to  add  a  party,  if  he  is  a  material  defendant,  and  concerned  m  in- 
terests the  depositions  taken  before  cannot  be  read  against  him.  Bunb* 
810.] 

[The  rules  of  evidence  in  general  are  the  same  in  equity  as  at  law. 
1  Atfcyos,  458.    2  Atl^s,  228.] 

[A  lease  and  possession,  and  payment  of  rent  under  it,  is  a  pre* 
sumption  of  right  in  the  lessor;  but  if  two  leases  are  set  up,  one  can- 
not be  read  till  possession  under  it  is  proved.  1  Adcyns,  458.  2  Atkyns, 
228.] 

[Receipts  for  rent  are  not  evidence  of  title  in  lessor^  unless  the  payment 
is  proved.    IbidO 

[Old  rentals,  where  bailiffi  admit  money  received,  are  evidence  of 
payment     Ibid.] 

[A  bond  or  mortgage  is  primA  facie  good  evidence,  but  if  there 
are  manifest  signs  of  fraud  in  the  obligee,  he  shall  be  put  to  prove  actual 
payment.    3  P.  W.  288.] 

[It  is  a  motion  of  course,  that  a  defendant  for  form's  sake  may  be 
examined,  saving  just  exccndons.    2  Atlgms,  2280 

[The  deposition  of  a  detendant  against  whom  pluntiff  can  (^vie  no 
evidence  may  be  read  for  another  defendant.    8  P.  W.  288.1 

[The  deposition  of  a  defendant  not  interested  may  be  read  for  another 
defendant^  and  also  for  plainti£^  though  at  law  defendant  cannot  be 
examined  fcHT  plaintiff;  but  if  defendant  may  be  liable  for  costs^  it  can- 
not be  read.    3  Atkyns,  401.] 

[So^  the  deposition  of  one  defendant  charged  with  a  fiaud^  cannot  be 
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read  for  another  defendant,  as  it  may  tend  to  excuse  him  with  regard  to 
his  own  costs.     1  Atkyns,  ^09.] 

[The  evidence  of  a  co-defendant  particeps  fraudis  and  interested'  shall 
not  be  read,  though  if  only  attorney  and  trustee  it  may.    2  Vesey,  9270 
.  [Co-defimdants  may  r^  against  each  other  whatever  is  proved  for 
plaintiff.     2VeBey,  622.] 

[Amere  nominal  trustee  may  be  examined  in  equiQri  though  not  at  law. 
2  Atkyns,  228.] 

[An  executor  in  trust  is  not  a  good  witness  for  his  cestui  que  trust, 
thocuKfa  a  bare  trustee  is.    5  P.  W.  180.] 

[ine  evidence  of  a  husband  shall  be  admitted,  though  his  wife  is  a 
defendant,  if  the  interest  of  a  third  person  is  concerned.  1  Atkyns, 
451.] 

[The  deposition  of  the  wiftr  of  the  prochein  amy  of  plaintiffyan^  baoert^ 
cannot  be  read  for  plaintiff.     8  Atlr^s,  511.  547.] 

[If  a  plaintiff  executor  examines  his  son,  and  dies,  leaving  his  son 
executor,  who  also  takes  out  administration  de  bonis  non  of  the  original 
testator,  and  he  revives,  yet  his  deposition  in  the  original  cause  may  be 
read.    2  Atkyns,  615.] 

[If  a  creditor  brings  bill  against  an  executor  for  an  account  of  assets, 
the  evidence  of  a  co-executor,  ten^g  to  increase  testator^s  estate,  cannot 
be  read,  for  he  has  an  interest    8  Atkyns,  95.] 

[The  evidence  of  one  having  an  interest  cannot  be  read,  though  he  is 
satisfied,  unless  a  release  is  produced.    2  Atkyns,  15.] 

[If  there  is  an  agreement  in  writing  between  A.  and  B.  the  steward  of 
C.  for  sale  of  A.'s  estate  to  C,  but  the  covenant  by  B.,  and  he  bound  in 
penalty  for  the  performance,  and  A.  brings  bill  agdnst  B.  and  C.  chaig* 
ing  there  was  a  defeazance  prepared,  but  the  execution  prevented  by 
B.— B.'s  deposition  cannot  oe  read  for  C,  espedally  if  B.  has  examined 
witnesses.    2  Yes.  219.] 

[Depositions  to  prove  that  plaintiff  (who  sues  for  dower)  had  ao* 
knowledged  a  bond  to  be  given  in  lieu  of  dower,  though  it  does  not 
appear  on  the  face  of  it,  cannot  be  iead.    Wils.  84.] 

[If  a  person  joins  fraudulently  in  granting  an  estate  without  the  usual 
covenants,  but  only  that  he  has  done  no  act  to  incumber,  his  deposition 
inay  be  r^  to  impeadi  his  title  to  the  estate,  and  to  shew  it  was  done 
to  carry  mi  the  fraud.    2  Atkyns,  228.] 

[The  evidence'  of  a  witness  is  not  invalidated  by  reason  of  his  tender 
years,  if  it  is  of  a  circumstance  likely  to  make  a  great  impression  on  his 
nind.    2  Atkyns,  248.] 

[The  d^xmtion  of  a  heathen  idohter,  sworn  according  to  their  cere* 
monies  in  tne  most  usual  and  solemn  manner,  maybe  read.  R.  on  great 
consideration,  per  Hardwicke,  C.  Lee,  C.  J.  Willes,  C.  J.  and  Par- 
ker, C.B.     1  Atkyns,  21.] 

[On  an  appeal  from  the  rolls,  the  appellant,  on  petition,  may  be  let 
in  to  read  new  evidence  not  read  there,  provided  he  will  give  up  his 
deposit.    2  Aticyns,  408*] 

[The  court  will  not  enter  upon  a  detehmnation  of  the  constituting 
a  court  of  aforeign  nation,  but  will  hear  evidence!  as  to  the  extent  of  its 
jurisdiction,  and  the  nature  and  effect  of  the  proceedings  and  sentence  in 
it.    2yesey,  556.] 

(T5.)  In 
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(T  5.)  In  another  cause. 

A  decree^  or  ezamiiiatioiis  of  witnesses  in  a  fonpercanse.  between  the 
88ra|  parties^  may  be  read  as  evidence,  though  not  condusive^  although 
thereby  there  is  not  an  of^Kirtuni^  of  examining  between  co-defendants. 
2  Vesey,  89. 

Depositions,  in  a  fonner  cause  in  chancery,  admitted  to  be  read,  upon 
motion,  the  same  matter  being  then  under  examination,  as  now,  Ca* 
Ch.  73. 175, 

Though  neither  the  plaintiff,  nor  any  under  whom  he  claims,  was 
party  to  the  former  cause.  R.  Ca.  Ch.  75.  —  Cont.  at  law,  9  Rol. 
679. 1.  35. 

Though  neither  the  plaintiff  nor  the  defendant  was  then  a  party« 
Ca.  Ch.  73.    Cont.  1  Ver.  431. 

And  though  the  fonner  cause  was  more  than  thirty  years  past,  and  the 
witnesses  dead*    Ca.  Ch«  73. 

So^  depositions  in  a  caase  dismissed  for  want  of  equity  for  rdieC 
Ca.  Ch.  175. 

So,  depositions  tor  a  I^tee  agamst  an  executor,  to  prove  assets,  in  a 
hill  brought  b^  another  legatee  &  the  same  intent.    1  Ver.  413. 

£  A  decree  m  a  f<Miiier  cause  wherein  the  then  lessee^  and  not  the  im- 
propriator,  was  plamtiff,  and  the  then  tenants  were  defendants^  admitted 
as  evidence.    Bunb.  1 10.] 

[If,  on  a  bill  brought  by  devisees  to  establish  a  will,  the  heir  at  law 
preraib  to  set  itaside,  be  shall  have  the  benefit  of  the  depositions  in  that 
caus^  in  another  btought  by  him  against  a  purchaser  before  the  answers 
came  in  in  thelbrmer.    2  Atkyns,  174.1 ' 

And  if  the  plaintiff  or  defenoant  obtams  an  order  for  the  use  of  depo* 
siticHisin  another  caose^  the  adverse  party  may  use  them,  withoiUnotioi^ 
unless  he  be  inhibited  by  the  same  order.  Ord.  per  Cla.  Rules  and 
Orders  of  CSiancery,  109. 

[Deposidons  in  a  former  cause  for  a  modus,  where  the  imprcqnriator 
had  not  answered,  nor  the  vicar  replied,  cannot  be  read.    Bunb.  91.] 

[A  decree  (in  a  tithc^cause)  cannot  be  read  unless  proved  to  be  touch- 
ing the  same  lands  or  title.    Bunb.  284.] 

[A  verdict  between  the  same  parties,  obtained  since  issue  joined  in 
equity,  cannot  be  read,  unless  proved  to  be  touching  the  same  lands. 
Ibid.] 

But  when  die  foaaer  cause  was  dismissed  for  irr^ularity,  the  depo- 
sitions therein  can  never  be  admitted  in  another  cause  for  the  same 
matter;  for  the  fonner  cause  never  was  regularly  in  courtt  R.  Ca. 
Ch.  175. 

So,  a  bill  exhibited  by  the  defendant  against  the  plaintiff  at  another 
time,  shall  be  read,  upon  proof  that  it  was  exhibited  with  his  jnrivity. 
Ca.  Ch.  65. 

[In  a  ouise  against  a  bankrupt  and  another,  the  plaintiff  cannot  read 
the  examination  of  that  other  before  the  commissioners  under  the  bank- 
Tupti^,  tmless  it  is  proved  in  the  canse  that  auch  examinations  were 
taken  before  the  commissioners.    1  Atkyns,  203.] 

(The  examination  of  defendant's  attorney  before  commissioners  of 
bankrupt,  to  prove  a  fraud,  cannot  be  read,  unless  he  has  been  exa* 
mined  in  chiel  in  the  cause.    3  Atkyns>  415.] 

[But 
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[Bat  the  examination  of  delendant  hdhte  oommissioners  may  be  read^ 
if  Ue  has  set  up  a  difierent  right  by  his  answer^  to  shew  the  inccmsisten^. 
Ibid.] 

[In  the  exchequer,  the  court  will  sometimes  refuse  to  give  leave  on 
motion  to  read  the  decree  and  depositions  in  a  former  cause,  saving  just 
exceptions,  though  a  motion  of  course  in  chancery ;  for  there,  having 
only  one  iadffe>  ne  may  disallow  them  if  he  sees  just  exception ;  but 
here^  havms  four  judges,  if  they  should  be  equally  divided  in  opinion^ 
they  must  then  be  read  whatever  reason  might  be  to  the  contrary,  for 
no  just  exception  could  iqipear*    Bunb.  29S.] 

(T6.)  The  defendant's  answer. 

So,  the  answer  of  the  defendant  may  be  read  against  him ;  but  then 
the  whole  m»  be  read  by  the  other  party. 

So^  if  a  defendant,  bemg  an  in&nt,  answers  by  guardian,  and  at  full 
age  neither  amends  or  makes  a  new  answer,  as  he  may  do^  but  prays  a 
hearing  of  the  cause  de  noco^  his  answer  shall  be  evidence  agunst  him. 
£q.  R.  4. 

[If  the  plaintiff  is  dbarfled  by  an  answer,  he  must  discharge  himself 
by  prooi^  and  cannot  do  it  by  reading  the  whole  answer.  2  Atkyns, 
383.] 

[Defendant's  answer  in  another  cause  may  be  read,  to  shew  that  a 
deed  in  question  once  existed.     iVesey^  387.] 

[The  answer  of  two  defendants,  arbitrators,  may  be  read  against  a 
third  party  to  the  award.    Bunb.  196.] 

[The  answer  of  a  defendant  disclaiming  all  right  to  an  estate^  and 
not  brou^t  to  hearing,  shall  be  read  against  another  defendant.  2  At- 
kyns, 39j 

[D^ndant  is  not  bound  by  an  admission  of  a  consequence  in  law^ 
<xr  a  consequence  in  equity,  for  the  court  is  judge  of  it.  3  Atkyns,  522.] 
'  If  the  defendant  by  his  answer  denies  an  agreement,  &c  it  ought 
to  be  proved  by  two  witnesses,  for  one  is  not  sufficient.    2  Ca.  Ch.  8. 
1  Ver.  161. 

[If  defendant's  answer  is  equally  strong  with  the  deposition  of  one 
witness,  there  can  be  no  decree  against  him,  but  if  concurring  circum- 
stances support  the  deposition,  there  may.  2  Atkyns,  19.  140.  3  Atkynsy 
407.    Vide  1  Bro.  Ch.  Rep.  52.     See  also,  2  Ves,  jun.  244.] 

[If  the  denial  of  defendant  by  his  answer  is  not  clear,  positive,  and 
full  to  the  fact,  the  court  will  decree  on  the  testimony  of  one  witness. 
3  Atkyns,  646.     1  Vesey,  64.] 

(T.  7.)  Deeds. 

A  deed,  mentioned  in  the  bill,  to  which  the  defendant  says,  he  be- 
lieves there  is  such  a  deed,  shall  not  be  read,  without  ^proof ;  for  the 
confession  does  not  admit  more  than  is  alleged  by  the  bill,  and  does  not 
warrant  the  readixiff  of  a  deed  with  like  clauses.    R.  2  Vent  161. 

[The  probate  oia  will  may  not  be  read  in  case  of  a  real  estate,  though 
defendant  has  admitted  he  beUeves  there  is  such  a  will ;  otherwise,  ifms 
admission  had  been  full     Bunb.  6.J 

So,  a  deed  proved  upon  «  commission  against  one  defendant  only, 
shall  not  be  admitted  agunst  the  other  defendant.    2  Vent.  361. 

[A  deed  forty  years  old,  without  prool^  or  shewing  where  or  how 
they  came  by  it.    Bunb.  284.] 

[But 
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[But  not  a  deed  of  thirty-five  yean  old,  in  general,  though  0(mie- 
times.    Ibid.] 

[An  antient  copy  of  a  bargam  and  sale  inroUed  at  the  chapel  of  the 
rolls,  attested  by  fiye  witnesses,  or  even  without  attestation,  is  good. 
SAacyns,541.] 

[If  defendant  by  answer  in  another  cause  has  admitted  that  a  deed 
in  question,  a  release,  once  existed,  and  defendant  has  the  lease  be* 
lousing  to  this  release,  plaintiff  may  read  the  draught  of  the  release,  if 
well  proved.     iVesey,  387.] 

[A  counterpart  may  be  read,  if  the  oriffinal  deed  is  lost ;  if  no  coun- 
terpart, a  copy;  if  no  copy,  parol  evidence  now  it  was  lost.  2  Atkyns,  71.] 
[The  book  of  impropriator's  predecessor  admitted  as  evidence  of  a 
mortuanr.    Bunb.  46.] 

[Mimsters'  accounts  though  subsequent  to  31  H.  8.  may  be  read  in 
a  tithe  cause.    Bimb.  284.] 

[Entries  in  the  accounts  of  the  lord's  steward,  admitted  to  prove  a 
modus  to  the  vicar,  in  discharge  against  the  imprc^riator  the  plaintiff. 
Bunb.  180.] 

[A  bailiff's  accounts  have  been  admitted  as  evidence  of  quit-rents. 
Sed»  Q^.  as  to  a  lord  of  a  manor's  books.     Bunb.  46.] 

[Tliat  an  account  mav  be  evidence  for  quit-rents,  it  must  appear  to 
be  a  bailiff's,  and  signed  by  him.    2  Atkyns,  140.] 

[An  entry  in  a  map's  book  of  accounts,  may,  on  a  reference  to  a 
master,  be  read,  not  as  evidoice  of  the  debt,  but  of  a  claim  of  it 
in  the  life-time  of  the  deceased.    $  Ves.  54.] 

[Letters  or  books  of  an  agent  or  servant  may  be  read  if  he  is  dead, 
otherwise  not    -2  Ves.  190.] 

[So,  a  feme  covert  having  a  separate  estate^  and  giving  bond,  h^ 
dedarations  may  be  read.    Ibid.]  * 

[An  inquisition  of  lunacy,  and  other  inquisition,  maybe  read,  but 
are  not  conclusive  evidence,  for  they  may  be  traversed.  2  Atkyns, 
412.] 

[The  customs  of  neighbouring  manors  may  be  admitted  to  shew 
the  custom  of  the  manor  m  question,  in  mine  countries  and  fen  countries, 
where  there  is  a  similitude.    2  Atkyns,  189.] 

[A  certificate  of  an  original  agreement  between  rector  and  vicar  Srom 
the  abbot  of  a  foreign  abbey,  cannot  be  read,  if  it  does  not  appear  that 
it  came  out  of  the  charter  house  of  the  abbot,  or  that  he  is  the  proper 
o£5cer  to  keep  the  records.     S  Atkyns,  496.]  * 

[Items  in  a  partnership  account  relating  to  the  particular  interest  of 
the  book-keeper,  will  not  be  supported.    2  Atkyns^  159.] 

[If  a  bond,  &c.  has  been  delivered  up  to  plaintiff,  he  cannot  read 
parol  evidence  to  the  contents  of  it,  whether  the  bill  is  to  be  relieved 
against  it,  or  whether  it  comes  in  hy  way  of  collateral  evidence.  1  Ves. 
508.] 

[A  list  of  bank  notes  in  testator's  hand-writing,  some  marked  as  re- 
ceived, others  as  not  received,  cannot  be  read  in  evidence,  though 
many  years  have  elapsed  without  any  demand  on  the  unreceived  notes, 
which  are  supposed  to  be  lost.    2  Ves.  88.] 

[Exhibits  proved  vivd  voce  at  the  hearing,  cannot  be  read  where 
there  is  a  right  to  controvert,  or  to  a  cross  examination.     2  Ves.  472.] 
[A  deed  may  be  proved  vivd  voce  at  the  hearing,  but  not  a  will.  3  ?• 
W.  91.] 

[AwUl 
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[A  wiH  of  a  real  estate 'shall  not  be  proved  as  an  exhibit.  Bnnb. 
310.] 

[The  court  will  order  public  books  (as  of  a  manor  court)  to  be  pro- 
duced^ in  whatever  hands  they  are,  but  not  private.  ^2  Ves.  578.] 

[An  executor  who  was  counsel  and  drew  the  draught  of  an  annu!t}% 
to  set  aside  which  a  bill  is  brought,  shall  be  obliged  to  leave  the  draught 
with  his  clerk  in  court,  but  not  on  oath.     2  Atkyns,  214.] 

[A  corporation,  as  trustees  for  a  charity,  shall  not  be  obliged  to  pro- 
duce their  books  relating  to  the  trust,  though  they  submittra  by  their 
answer  to  produce  as  the  court  should  direct    Bunb.  290.] 

[If  defendant's  witness  proves  a  deed,  and  refers  to  it,  yet  plaintiff 
cannot  compel  him  to  proauce  it.    3  P.  W.  35.] 

(V)  3[nterIocutorp  orDetief. 

The  orders  made  by  the  court  upon  hearing  are  interlocutory,  or  final 
and  decretal.     Vide  Pract.  Reg.  in  Chan.  253. 

The  interlocutory  (which  comprehend  all  orders  made  by  the  court 
before  the  decree)  shall  not  be  explained  by  petition,  but  by  'motion 
upon  notice  to  the  other  party.     Vide  Pract.  Rc^.  in  Chan.  255. 

[An  interlocutory  order  or  even  a  decree^  if  gained  by  collusion,  may 
be  set  aside  on  petition.     ^  P.  W.  104.] 

[An  order  on  a  petition  made  on  hearing  counsel  on  both  sides,  is  not 
discharged  on  motion ;  on  a  petition  ex  parte j  it  is.     2  Ves.  113.] 

[The  court  can  make  an  order  in  the  nature -of  a  decree,  on  motion 
or  petition,^  with  consent  of  all  parties,  but  not  for  sale  or  mortgage  of 
a  term,  to  be  a  charge  on  the  inheritance  of  an  infant  plaintiff.  2  Ves. 
399-] 

[Yet,  on  plaintiff's  affirming  their  consent  to  a  petition,  (though  the 
cause  is  abated  by  the  infant  plirfntiff 's  marriage  with  defendant,  and 
not  revived),  the  court  will  declare  it  will  not  restraih  trustees  from  rais- 
ing and  paying.    Ibid.] 

An  onler  made  without  mention  of  a  former  order,  conceminff  the 
same  matter,  is  surreptitious,  and  shall  not  be  used.  Vide  Pract.  Keg. 
in  Chan.  256. 

Nor,  shall  it  be.  entered  after  the  eighth  day  from  the  pronouncing  it, 
exclusive.  Vide  Pract.  Reg.  in  Chan.  256.  Vide,  for  the  entry,  ante» 
(B  6.) 

The  consent  of  the  solicitor  to  an  interlocutory  order  is  sufficient. 
Ca.  Ch.  86. 

In  the  exchequer,  after  judgment  upon  an  hearing,  or  rule  upon  a 
motion  pronounced,  the  minutes  ought  to  be  repeated  openly  in  court, 
before  the  hearing  of  another  cause,  on  motion,  to  the  intent  that  any 
mistake  may  be  rectified.  Rules  and  Orders  in  Exchequer,  12. 
Rule  30. 

[Ao  order  that  a  cause  shall  stand  over  indefinitely,  does  not  imply 
that  it  is  put  off  only  to  next  term.    2  Atkyns,  2.] 

[If  there  is  a  variation  between  the  original  will  and  the  probate^  the 
cause  must  stand  over,  and  the  parties  may  apply  to  the  spiritual  court 
for  amendment.    2  Atkyns,  50.] 

[The  court  never  orders  any  thing  to  be  pulled  down  on  motion^ 
rarely  on  decree.    1  Ves.  543.] 

Vol.  II.  I  i  (W  1.)  R«. 
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(W  1.)  Reference  to  a  master. 

When  the  court  would  be.  informed  of  any  fact,  it  is  usually  referred 
to  a  master ;  as,  to  examine  the  sufficiency  of  an  answer.  Vide  Rules 
and  Orders  in  Chancery,  119.     Vide  Pract.  Reg.  in  Chan.  S05>  6. 

To  take  accounts.     Vide  Pract.  Reg.  in  Chan.  305. 

[To  examine  into  impertinence  or  scandal.] 

[A  bill  cannot  be  referred  for  impertinence  after  answer,  or  even  sub- 
mitting to  answer,  as  by  praying  time,  &c.     2  Ver.  63 1.] 

[For  scandal,  the  old  rule  was  that  a  bill  might  be  preferred  at  any 
time.  Vide  2  Ver.  24.  6S1.  Bunb.  304.  But  it  has  been  since  held 
that,  by  answering,  defendant  waived  any  objection,  and  ought  not 
afterwards  to  procure  the  bill  to  be  altered  and  made  a  new  one.  2  P. 
W.  311.     2Eq.  Ab.  69.1 

[There  is  no  established  rule  within  what  time  an  answer  may  be  re« 
ferred  for  impertinence.  Lord  Hardwicke  discharged  an  order  of  refer- 
ence for  impertinence  of  an  answer,  after  plaintifFhad  lain  by  sometime. 
2  Ver.  631.  Lord  Thurlow  refused  to  discharge  such  an  order. 
1  Brown.  Ch.  Rep.  400.] 

[A  party  may  have  the  affidavit  of  his  own  solicitor  referred  for  ini* 
pertinence.     3  Atkyns,  391.] 

[If  defendant  pleads  a  decree  of  dismission  of  a  former  cause  for  the 
same  matters,  in  bar  to  plaintiiTs  demand  on  his  new  bill,  if  plaintiff 
does  not  apply  to  refer  to  a  master  to  state  whether  there  is  such  decree, 
but  sets  down  the  cause  for  hearing,  it  is  a  waiver  of  his  right  of  appli- 
cation for  such  reference,  and  the  court  will  determine  it.    1  Atkyns,  53.] 

[The  court  will  not  make  an  order  for  a  master  to  admit  depositions 
in  a  former  cause  between  the  same  parties  to  be  read,  for  he  may  judge 
if  they  are  proper,  and  if  he  is  mistaken,  you  may  except  3  AtK* 
524.} 

[Reservation  of  fiirther  directions  does  not  reserve  interest  which 
ought  to  be  expressly  directed  by  the  decree  to  be  reserved;  but  after 
direction  of  trial  at  law,  reservation  of  general  directions  includes  costs, 
interest,  &c.    2  Ves.  470.] 

But  a  reference  of  the  state  of  the  case  is  not  frequent,  without  con- 
sent of  the  parties.     Vide  Pract.  Reg.  in  Chan.  306. 

Nor,  a  reference  to  determine  the  cause,  except  where  the  parties  are 
poor,  or  of  kin,  or  do  consent.     Ibid. 

Nor,  a  reference  to  take  accounts,  till  the  hearing  of  the  cause.  Vide 
Pract  Reg.  in  Chan.  307.  309. 

A  reference  to  examine  court-rolls  is  made  to  two  masters.  Vide  Pract. 
Re^in  Chan.  307.  • 

[The  court  will  compel  witnesses  (though  strangers)  to  attend. 
Bunb.  169.] 

[A  party  once  examined  may  be  examined  again  on  new  interroga- 
tories to  the  same  matter  without  an  order,  the  master  being  judge;  but 
a  witness  may  not,  without  order.    2  Ves.  270.] 

[A  master  may  proceed  ex  parte  without  order,  if  the  other  party 
does  not  attend.    ^  Ves.  388.] 

(W2.)  Report 

The  report  or  certificate  of  the  master  ought  to  be  succinct  and  plain, 
without  recital  of  all  the  points  of  dbie  order  of  reference^  or  the  debates 

of 
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of  the  counsel  upon  which  it  was  founded.     Qvd.  per  Cla.     Rules  and 
Orders  pf  Chancery,  118.     Vide  Pract.  Reg.  in  Chan.  320. 

The  master  usually  delivers  his  opinion  in  the  report,  if  the  case  be 
not  difficult.     Vide  Pract  Reg.  in  Chan.  319. 

And  if  it  be  difficult,  he  shall  make  a  special  report ;  but  that  shall 
not  be  upon  the  importunity  of  counsel,  bu^  only  wlien  tlie  court, 
or  the  intricacy  of  the  case,  in  his  judgment,  requires  it.  Ord.  per  Cla. 
Rules  and  Orders  of  Chancery,  118,  Vide  Pract.  Reg.  in  Chan.  319, 
320. 

[Masters'  special  reports  shall  not  set  forth  the  evidence  and  their 
opinion  on  it,  but  only  state  the  bare  matter  of  fact.     1  Atkyns,  454.] 

The  report  ought  not  to  exceed  the  order  of  reference.  Vide  Pract. 
Reg.  in  Chan.  320. 

.  [tinder  a  decree  to  account,  the  master  may  state  special  matter, 
though   there   is   no  direction  so  to  do.     2  Atkyns,  621.] 

.  It  shall  be  made  upon  consideration  of  the  whole  answer,  or  matter 
referred,  that  thereby  the  court  may  be  fully  informed.  Ord.  per  Cla. 
Rules  and  Orders  of  Chancery,  119.     Vide  Pract.  Reg.  in  Chan.  320. 

As,  if  it  be  referred,  whether  such  a  thing  be  confessed  or  alleged  by 
the  answer,  the  master  shall  also  consider,  how  such  confession  is  ba- 
lanced or  avoided,  by  another  part  of  the  answer.     Ibid. 

After  the  report  is  made,  it  shall  be  filed  with  the  register,  under  the 
hand  of  the  niaster,  and  then  confirmed  by  the  court,  unless  cause  is 
shewn  to  the  contrary,  within  seven  days,  by  the  other  side.  Vide 
Pract.  Reg.  in  Chan.  823. 

If  cause  is  not  shewn,  it  shall  be  confirmed  absolutely. 

[If  a  report  is  confirmed  ni5f,  and  by  the  register's  minutes  at  a  sub- 
sequent seal  in  the  same  cause,  itistak^n  down  order  absolute;  but 
never  entered  ;  the  court  will  not  order  it  to  be  entered  nunc  pro  tuncj 
unless  on  recent  application,  on  a  motion  of  course;  after  length  of  time 
there  must  be  notice.     3  Atkyns,  521.] 

Yet,  a  report  being  positive,  and  not  to  ground  a  decree,  shall  be  of 
force,  and  process  shall  be  awarded  immediately  for  the  performance, 
unless  the  other  party,  upon  potice,  files  exceptions  to  it  with  the  re- 
gister within  eight  days  in  term  time,  or  in  the  seals,  or  if  it  be  after  the 
seals,  within  four  days  of  the  next  term.  Ord.  per  Cla.  Rules  and 
Orders  of  Chancery,  120,    Vide  Pract.  Res.  in  Chan.  323. 

By  order  29  Oct.  4  W.  &  M.  reports  shdl  be  filed  with  the  register,' 
within  four  days  after  signing,  who  shall  indorse  the  day  of  filing ;  and 
all  proceedings  thereon  before  filing  shall  be  void.     Rules  and  Orders  of 
Chancery,  189.     Vide  Pract  Reg.  in  Chan.  321. 

In  the  exchequer,  a  report  ought  to  be  delivered  six  days  before  the 
time  fixt  for  the  hearing  of  the  cause,  to  the  clerk  in  the  cause,  who 
shall  forthwith  give  notice  thereof  to  the  clerk  on  the  other  side.  Vide 
Rules  and  Orders  in  Exchequer,  14.     Rule  36. 

(W  3.)  Exceptions  to  the  report 

If  exceptions  are  taken  to  the  report,  they  ought  to  be  filed  with  the 
register  within  eight  days  after  the  report  filed,  if  it  be  within  the  term 
or  the  seals.  Vide  Rules  and  Orders  of  Chancery,  120.  Vide  Pract 
Reg.  in  Chan.  323. — ^In  the  exchequer,  two  days  before  the  hearing,  of 
the  cause.     Rules  and  Orders  in  Exchequer,  14.  Rule  36. 

\\2  If 
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If  in  the  vacation^  within  four  days  of  the  next  term.  Vide  Rul6s 
and  Orders  of  Chancery,  120.     Vide  Pract.  Reg.  in  Chan.  S23. 

And  he,  who  files  the  exceptions,  shall  deposit  405.  (marginal  note 
of  Clar.  Ord.  is  5  /.,  and  so  is  Pract.  Reg.  in  Chan.  169.)  with  the  re- 
gister to  be  paid  to  the  other  party^  with  other  costs  as  the  court  shall 
think  proper,  if  they  are  disallowed.  Ord.  per  Cla*  Rules  and  Orders 
of  Chancery^  120. 

If  they  are  disallowed,  the  405.  shall  be  returned.  Ord.  per  Cla. 
Rules  and  Orders  of  Chanceiy,  120,  121. 

So,  if  any  one  exception  is  allowed;  as,  when  the  master  reports  an 
answer  insufficient  in  several  particulars,  and  the  exceptant  prevails  in 
some  particular,  which  is  not  insufficient  in  it,  the  405.  shall  be  returned. 
Per  Cowper,  H.  4  Anne. 

But  by  Rule  12  Feb.  I6769  the  exceptant  shall  pay  IO5.  over  the 
4t)5.  for  every  exception,  or  distinct  part  of  an  exception,  over-ruled. 
Confirmed  by  Rule  30  Apr.  9,  J.  2.  Rules  and  Orders  of  Chancery, 
142.  168. 

And  by  order  17  January,  1  W.  &  M.  though  the  exception  be 
waived ;  and  if  the  exception  is  declared  to  be  frivolous  and  imperti- 
nent, he  shall  pay  for  it  2O5.  Rules  and  Orders  of  Chancery,  186. 
Vide  Pract.  Reg.  in  Chan.  169. 

The  register  shall  enter  the  exceptions  in  course,  to  be  determined  by 
the  court.  Ord.  per  Cla.  Vide  Rules  and  Orders  in  Chancery,  120. 
Vide  Pract  Reg.  in  Chan.  325. 

And  the  paper  of  the  day  shall  be  set  up  by  the  register  in  his  office 
for  two  days  before.  Ord.  per  Cla.  Rules  and  Orders  of  Chancery, 
120.    Vide  Pract.  Reg.  in  Chan.  325,  6. 

And  notice  of  the  day  shall  be  given  by  the  exceptant  to  the  other 

?irty.  Ord.  per  Cla.  Rules  and  Orders  of  Chancery,  120.  Vide 
ract.  Ree.  in  Chan.  325. 

[If  a  bill  is  referred  for  impertinence,  and  the  master's  report  it  per- 
tinent, the  defendant  may  except  generally,  and  go  upon  it  without 
pointing  out  the  particular  impertinence  by  the  exception.  2  Atkyns, 
182.] 

[No  matter  not  objected  to  before  the  master,  shall  be  gone  mto. 
Bunb.  93.     2  Ves.  388.] 

[If  a  master  varies  his  report  on  objections,  the  party  may  take  ex- 
ceptions without  other  objections.    2  Ves.  388.] 

[A  party  may  obtain  leave  to  file  an  exception,  though  the  master 
was  attended  by  his  solicitor,  who  made  no  objection,  and  though  con- 
veyances have  been  drawn  and  executed  in  consequence  of  the  master's 
approbation  in  his  report.     2  Atkyns,  279.] 

[If  the  error  in  the  master's  report  is  owing  to  the  exceptant's  not 
laying  a  material  evidence  before  him,  the  court  will  not  oi^er  him  to 
review  his  report,  but  on  the  exceptant's  giving  up  his  deposit. 
2  Atkyns,  408.] 

[Aner  exceptions  argued,  and  the  report  confirmed,  the  oourtwill 
not  order  the  master  to  review  his  report ;  but  errors  in  computation 
merely  may  be  set  right  at  any  time.     1  Ves.  189.] 

[If  a  report  is  confirmed  without  exception  or  objection,  the  court 
will  not  open  it  on  a  point  of  form,  if  material  justice  is  done;  though 
a  lunatic  n  interested.     2  Ves.  587.] 

(W  4.)  Final 
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(W  4.)  Final  references. 

Sometimes  the  comrt  refers  a  cause  to  a  master,  or  others,  to  be  deter* 
mined  by  their  award.     Vide  Pract;  Reg.  in  Chan.  306. 

But  such  reference  is  made  by  the  consent  of  all  parties.     Ca.  Ch.  86. 

And  the  consent  of  the  solicitor  is  not  sufficient  R.  Ca.  Ch. 
86,  87. 

Nor,  is  it  sufficient  that  any  party  attends  upon  the  reference,  unless 
he^does  actually  consent.     Ca.  Ch.  87. 

But  the  solicitor,  who  consents,  shall  not  pay  costs,  though  the  award 
was  made  upon  his  consent,  and  afterwards  reversed  for  that  reason ;  for 
his  consent  was  void,  and  it  was  the  folly  of  the  other  side  to  proceed 
upon  it     Ibid. 

And  though  such  an  award  be  afterwards  affirmed  by  a  decree,  it 
shall  be  reversed  upon  a  review,  if  it  does  not  appear  to  have  been  made 
by  the  consent  of  all  parties.     R.  Ca.  Ch.  86,  87« 

So,  if  the  award  be  of  only  part  of  the  matters  referred.  R.  Ca. 
Ch.  87. 

Or,  impossible  or  repugnant.     R.  Ca.  Ch.  87. 

(X)  Crial  bp  common  lato.— [Practice,  509.  LIX.] 

Sometimes  the  court  refers  the  matter  to  a  trial  by  the  common  law, 
upon  an  issue  by  them  directed.     Vide  Pract.  Reg.  in  Chan.  22S. 

As,  if  it  be  doubtful  whether  the  plaintiff^  who  sues  as  administratrix 
to  her  husband,  has  her  husband  living  of  not.     R.  Ca.  Ch.  50. 

ilfa  man  and  woman  deny  their  marriage  by  their  answer,  it  shall 
eft  to  a  jury.     2  Ves.  269.] 

In  a  bill  for  a  legacy,  &c.  if  the  defendant  controverts  the  will,  it 
ought  not  to  be  established  by  a  decree,  before  a  trial  at  law  of  the. 
validity  of  the  will     R.  £q.  Ca.  90.  (2d  part  of  2  Mod.  Ca.) 

[On  an  issue  directed  to  try  the  validity  of  a  will,  the  court  may  give 
special  directions  to  know,  if  the  jury  finds  against  it,  whether  it  is  for 
forgery  or  defect  in  the  execution.     1  Ves.  119.] 

Or,  if  it  is  doubtful,  whether  a  prior  mortgage  is  executed  or  satisfied. 
£q.  Ca.  39. 

So,  if  a  fact  be  controverted,  a  trial  is  usually  directed ;  as^  whether 
there  is  such  a  custom,  prescription,  &c.     Vide  1  Ver.  4^89. 

[Granted  on  a  bill  against  a  judgment  by  default,  on  a  South-sea  conr 
tract,  to  try  if  defendant  was  possessed  of  stock.     Bunb.  178.] 

[On  a  bill  for  tithe  of  fish  by  custom,  though  there  was  a  former  de- 
cree establishing  the  custom,  signed  by  130  parishioners,  and  no  evidence 
by  defendants  against  it.     Bunb.  239.] 

[The  court  may  direct  an  issue  to  try  a  modus^  though  the  evidence 
vilries  a  little  from  the  bill.     Bunb.  340.]  .   , 

[If  on  a  bill  for  tithes  a  modus  is  set  up,  and  it  is  admitted  by  the 
parson,  that  there  have  been  such  customary  payments  time  immemo- 
rial ;  but  he  insists  the  modus  is  void,  as  unreasonable,  uncertain.  &c. 
the  court  will  not  over«rule  the  modus  without  directing  an  issue. 
5  Atkyns,  245.] 

[The  court  will  order  a  trial  on  motion^  if  it  is  agreed  that  the  point 
must  be  tried ;  as,  whether  defendant  has  a  right  to  build^  whereby 
plaintiff's  lights^are  obstructed.  1  Ves.  545] 

lis  Whether 
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Whether  a  judgment,  bond,  debt,  &c.  be  satisfied.     Ch.  R.  3. 

So^  the  court  sometimes  directs  a  trial  of  a  fact,  which  gives  a  right, 
though  it  was  in  issue  before,  upon  a  commission  to  escamine  witnesses. 
2  Ca.  Ch.  3. 

So,  if  the  question  in  issue  be,  whether  there  was  an  agreement,  the 
court  may  direct  a  trial  thereupon,  whether  the  agreement  was  waived. 
R.  2  Ca.  Ch.  40. 

So,  there  shall  not  be  a  decree  to  bind  the  inheritance  generally,  with- 
out two  trials  if  the  parties  desire  it.     Vide  1  Ver.  293. 

So,  if  tho  matter  be  of  value,  a  second  trial  shall  be  directed. 
R.  2  Ver.  75. 

[There  must  be  an  original  motion  for  a  new  trial,  for  the  court  will 
not  answer  a  petition  for  it  when  the  cause  comes  on,  upon  the  equity 
reserved.     2  Atkyns,  378.] 

[New  trial  will  not  be  granted,  unless  the  application  be  recent, 
even  though  the  equity  reserved  has  not  been  set  down  sooner^  for  the 
party  wanting  it  should  have  set  it  down.     1  Ves.  192.] 

[After  issue  directed,  and  trial  had,  the  court  will  not  direct  a  new 
trial,  because  the  verdict  gives  defendant  more  than  he  claimed  by 
his  answer,  nor  on  pretence  of  surprize,  if  plaintiff  opposed  putting  off 
the  trial,  nor  because  one  of  the  plointiffi  is  an  infant,  nor  because  one 
of  defendant's  ancestors  was  attamted,  (which  gives  right  to  the  king 
but  not  to  plaintift),  though  the  thing  in  dispute  is  land  of  great 
value.     Ibid.] 

[If  there  have  been  two  trials,  the  last  at  bar,  the  court  will  suffer 
that  to  prevail,  and  not  grant  a  new  trial.    2  Atkyns,  378.] 

But  atler  a  plea  to  a  bond,  quod  solvit  ad  diem,  if  the  defendant  in 
chancery  suggests  that  the  bond  was  not  executed,  or  that  it  was  ob- 
tained by  fraud,  chancery  may  well  order  payment  of  the  bond,  with- 
out directing  a  trial  of  the  validity  of  it,  which  was  admitted  by  the  de- 
fendant's plea  upon  the  suit  at  common  law.     R.  in  Pari.  Ca.  Pari.  16. 

So,  if  the  defendant  by  fraud  suppresses  a  deed,  the  court  will  make 
a  decree,  without  directing  a  trial.     Ca.  Ch.  293. 
.  So,  a  trial  seems  to  be  in  the  discretion  of  the  court. 

So,  the  court  may  direct  a  special  issue;  or,  if  there  is  no  impedi- 
ment, put  the  party  to  his  action  at  law.     2  Ver.  503. 

[The  court  may  send  a  case  to  be  argued  before  two  judges  at  their 
chambers.     3  Atkyns,  731.] 

When  atrial  shall  be  enforced  upon  an  original  bill.     ViAe  post, 

(Y 1)  Decree. 

A  decree  by  the  court  shall  be  drawn  with  convenient  brevily,  re- 
citing only  the  substance  of  the  proceedings  briefly.  Vide  Pract  Reg. 
in  Chan.  127*  So,  in  the  exchequer.  Rules  and  Orders  in  Exchequer, 
12.  Rule  32. 

If  it  be  made  by  the  master  of  the  rolls,  or  a  judge,  it  shall  be  simed 
by  tfaem^  and  afterwards  by  the  chancellor  or  keepen  Vide  Pract.  R^* 
in  Chan.  123.  127. 

And  before  it  is  presented  to  them  to  be  signed,  it  shall  be  sigped 
by  the  sbc-derk,  to  whom  it  belongs,  or  his  deputy.  Ord.  per  Cla. 
Rules  and  Orders  of  Chancery,  117.    Vide  Pract  R^.  in  Chan.  123. 

And 
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And  the  six-derks  are  to  keep  a  public  book  of  oil  decrees  made  and 
signed;  and  therefore  the  register,  at  the  beginning  of  every  term^ 
shall  give  them  a  list  of  all  the  decrees  and  dismissions  signed  by  the 
chancellor,  in  the  term  of  vacation  precedent.  Ord.  per  Cla.  Rules 
and  Orders  of  Chancery,  117* 

Every  decree  shall  be  drawn,  signed,  and  Enrolled  before  the  first  day 
after  the  Midiaelmas  or  Easter  term  next  ensuing  the  pronouncing  of  it. 
Ord.  per  Cla.  Rules  and  Orders  of  Chancery,  116.  Vide  Pract.  Reg. 
in  Chan.  123. 

And  shall  not  be  afterwards  signed  and  inroUed,  without  leave  of  the 
court.  *  Ord.  per  Cla.  Rules  and  Orders  of  Chancery,  116, 117.  Vide 
Pract.  Reg.  in  Chan.  124. 

[A  caveat  may  be  entered  against  inrolling  a  decree  without  assigning 
reason,  which  stops  it  for  a  month.     1  Ves.  326.] 

[The  court  will  vacate  the  inrolment  of  a  decree,  though  strictly  re- 
gular, if  it  is  extremely  quick,  and  it  appears  the  other  party  intended 
to  enter  caveat,  but  came  too  late  by  mistaking  the  place.  Thus  courts 
of  law  set  aside  judgments,  as  on  surprise,  though  strictly  regular. 
Ibid.] 

[The  court  never  suffers  a  decree  to  account  to  be  signed  and  iiirolled^ 
because  it  would  tie  up  their  hands  if  there  should  be  any  defect  in  the 
directions.     2  Atk.  383.] 

So,  in  the  exchequer  a  decree  of  dismission  shall  not  be  entered  after 
the  last  day  of  the  next  term,  without  leave  of  the  court,  upon  motion. 
Rules  and  Orders  in  Exchequer,^  12.  Rule  31. 

In  chancery,  it  may  be  inrolled  after  the  death  of  the  defendant. 
2  Ch.  Ca.  227. 

So,  if  a  guardian  is  decreed  to  pay  money,  haying  confessed  assets^ 
he  shall  be  bound,  though  the  in&nt  dies  before  the  inrolment.  2  Ca. 
Ch.  199. 

If  the  decree  concerns  land,  or  a  lease,  it  shall  be  entered  in  the 
docket  of  the  register,  within  six  months ;  otherwise,  a  purchaser  shall 
not  be  prejudiced  by  it.     Vide  Pract.  Reg.  in  Chan.  128. 

It  ought  to  recite  the  facts,  which  are  agreed  or  proved ;  otherwise  a 
bill  ofreview  would  be  prevented.     1  Ver.  214. 

If  a  decree  be  for  relief  against  a  judgment  in  another  court,  the.judgr 
ment  shall  first  be  read,  and  then  the  decree  does  not  vacate  the  judg- 
ment, but  corrects  the  unreasonable  part.  Vide  post,  (3  W.)  Vide 
Pract.  Reg.  in  Chan.  127,  8. 

[In  a  second  cause  between  the  same  parties,  the  court  will  not  make 
an  inconsistent  decree,  because  it  would  create  confusion ;  but  will  di- 
rect the  cause  to  stand  over,  that  plaintiff  may  lay  the  matter  before  the 
court,  by  bill  ofreview  or  otherwise.     2  Atk.  348.] 

[Acquiescence  under  a  decree  of  dismission  in  a  former  cause  may 
be  insisted  on,  unless  it  wa^without  prejudice  to .  the  present  question. 
Ibid.] 

[If  a  bill  is  brought^  and  decree  made  in  Wales,  and  an  appeal  Co 
the  lords,  who  affirm,  and  defendant,  to  avoid  execution  flies  into  Eng^ 
land,  an  ori^nal  decree  may  be  had  here  on  a  bill  stating  all  the  facts. 
1  Atk.  408.] 

[If  any  matter  is  reserved  at  the  hearing  till  after  the  master's  re- 
port, the  court  will  not  determine  it  on  motion,  but  it  must  be 
set  down  on  the  equity  reserved.     3  Atk.  689.] 

Ii4  [But 
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[But  it  will  gtant  a  receiver  on  motioDj  notwithitaiidiiig  sudi 
vation.     Ibid. 

[IFplaintiff  is  entitled  to  relief  against  defendants,  A.  and  B.^  and  A. 
is  decreed  to  pay  plaiati£^  the  court  will  give  A.  loive  to  prosecnte  the 
decree  against  B.    2  Ves.  622.] 

[In  a  suit  where  the  attorney  general,  a  party,  leaves  it  to  the  court 
to  make  a  decree,  so  as  not  to  prejudice  the  rights  of  the  crown,  the 
court  will  decree  with  a  salvo  jure  to  the  crown,  and  also  give  leave  to 
the  parties  to  resort  back,  if  the  execution  is  by  act  or  nght  of  the  crown 
obstructed.     1  Ves.  444.] 

[When  a  cause  conies  on  after  ihepostea  returned,  upon  the  equi^ 
reserved,  the  decree  iis  always  absolute.     Bunb.  40.] 

If  a  decree  be  by  the  consent  of  counsel,  and  no  other  cause  appears 
for  it,  it  shall  be  reversed ;  for  consent  of  counsel  is  not  sufficient  ground 
for  a  decree.     1  Ver.  274. 

By  a  privy  seal,  the  chancellor,  or  keeper,  may  sign  and  inrol  a  decree 
of  bis  predecessor.     I  Ver.  132. 

(Y  2.)  Who  are  bound  by  a  decree. 

All  parties  and  privies  are  bound  by  a  decree. 

So,  a  purchaser  after  the  decree.     Ca.  Ch.  231.     1  Ver.  459. 

So,  a  i^uxchBser  pendente  lite.     Ca.  Ch.  152.     1  Ver.  459,  460. 

So,  a  decree  for  foreclosure  of  a  redemption  against  a  tenant  in  tail 
binds  his  issue.     Ca.  Ch.  220. 

So,  it  binds  the  remainder-man,  who  claims  by  a  voluntary  settlement 
of  the  tenant  in  tail,  althoi^  no  party  to  the  decree.  Semb.  Ca.  Ch. 
220. 

So,  if  a  person,  present  at  the  pronouncing  of  a  decree,  pays  money  to 
an  executor  contrary  to  the  decree,  though  he  was  no  party  to  die  suit, 
nor  served  with  an  order  for  the  non-payment,  he  shall  be  bound  by  the 
decree.     R.  1  Ver.  57.  123. 

So,  if  four  parishioners  are  named  to  defend  for  all,  and  there  is  decree 
against  them ;  another  parishioner,  not  party  or  privy  to  those  four  de- 
fendants, shall  be  bound  by  the  decree.     Ca.  Ch.  272. 282. 

If  the  lord  of  a  manor  is  decreed  to  admit  copyholders  upon  a  fine 
certain ;  a  copyholder,  not  a  party,  shall  take  advantage  of  Uie  decree. 
Hard.  169. 

(Y  S.)  Who  not. 

But  a  purchaser  bondjlde  before  the  bill  exhibited,  not  beinff  aparty 
by  the  bill,  nor  by  order,  shall  not  be  bound  by  the  decree.  Vide  Pract. 
Reg.  in  Chan.  125,  6. 

Nor,  any  one,  who  does  not  appear  gratis^  nor  was  served  with  pro- 
cess ad  audiendum  judicium.     Vide  Pract.  Reg.  in  Chan.  125. 

Nor,  any  one  who  has  an  interest,  and  is  not  party  or  {>rivy.  R.  Ca. 
Ch.  48.  ^ 

[Copyholders  in  fee,  or  freeholders  for  life,  not  parties,  are  not  bound 
by  a  decree  aminst  the  lord  of  the  manor.    2  Atk.  515.] 

So,  if  one  defendant  is  in  contempt  to  a  sequestration,  and  a  decree  is 
made  i^inst  other  defendants;  that  does  not  bind  tlie  defendant  in  con* 
tempt,  but  he  may  afterwards  appear,  and  answer,  and  have  the  can 
heard.     1  Ver.  228. 

A  decree  in  chancery  does  not  bind  the  right,  but  only  the  person. 
Vide  ante,  (D  7.)     Vide  Ca.  Ch.  301. 

(Y  4.)  Ex. 


L 


Decree.  489 

(Y  4.)  Execution  of  a  decree* 

After  a  decree  made^  the  defendant  ought  to  be  served  with  it,  under 
the  seal  of  the  court. 

And  in  the  exchequer,  no  person  shall  be  in  contempt,  for  not  per- 
forming an  order  or  decree,  until  he  is  served  by  delivery  of  a  true  copy 
to  him,  and  shewing  him  the  order  or  decree  under  the  seal  of  the  court. 
Rules  and  Orders  of  Exchequer,  14.  RuIeS5. 

Or,  if  he  cannot  be  found  to  be  served  personally,  upon  an  affidavit 
thereof,  by  order  of  court,  a  vrit  of  execution  may  be  left  at  his  house 
or  last  abode,  or  a  copy  diall  be  left  with  his  clerk  in  court.     Ibid* 

In  chancery,  if  the  defendant,  being  served  with  the  decree,  does  not 
pay  obedience  to  it,  all  the  process  for  contempt  shall  issue  against  him 
successively.  Vide  what  they  are,  ante,  (D  S,  &c.)  Vide  Pract.  Reg. 
in  Chan.  174. 

[If  defendant  is  in  custody  on  an  attacbmentt  sequestration  shall  not 
issue  till  return  of  attachment,  and  then  if  he  does  not  obey,  it  may 
issue  against  his  land  and  goods,  though  his  body  is  in  custody.  3  r. 
W.  240.] 

[Cattle  sequestred  may  not  be' sold  till  the  commission  returned,  and 
then  a  venditioni  exponastoT  the  cattle,  and  a  new  sequestration  for  the 
remainder  of  the  debt,     fiunb.  62."] 

[On  affidavit  of  opposition  to  sequestrators,  a  writ  of  i^ssistanoe  shall 
be  granted.     Bunb.  168.] 

[A  sequestration  must  be  returned  brfore  it  shall  be  discharged  on 
motion  on  the  death  of  the  party.     Bunb.  SI.] 

[There  is  no  absolute  stated  fee  for  a  sequestrator,  it  is  discretionary. 
2Atk.  542.] 

And  a  sequestration  may  issue  of  an  estate  real  or  personal,  though 
the  decree  be  only  for  a  personal  duty.     R.  Ca.  Ch.  92.  242. 

And  the  sequestration  shall  be  continued  against  the  heir,  if  the  de- 
fendant dies  under  it.     Ca.  Ch.  241,  2. 

[But  if  there  is  a  decree  for  payment  of  money,  but  not  signed  and 
inrolled,  and  a  sequestration  for  non-performance^  and  plaintiff  dies,  the 
sequestration  abates,  and  there  must  be  a  bill  of  revivor,     1  Ves.  180.} 
Though  the  heir  claims  by  a  voluntary  settlement  of  his  fisuher,  with 
power  of  revocation,  made  before  the  suit.     R.  Ca.  Ch.  242. 

Otherwise,  if  it  was  without  power  of  revocation  (though  voluntary). 
Ibid. 

If  the  defendant  be  taken  bv  the  seijeant  at  arms,  or  committed^ 
he  shall  not  be  discharged  until  he  performs  the  decree  in  all  things 
presendy  to  be  performed,  and  give  security  for  the  performance  of 
the  parts  to  be  performed  inJvJturo.  Ord.  per  Cla.  Rules  and  Orders  of 
Chancery,  1 17.  Vide  Pract.  Reg.  in  Chan.  175.— So,  in  the  excheqaer* 
Vide  Rides  and  Orders  in  Exchequer,  14.   Rule  S7» 

And  the  chancellor  also  may  fine  him  for  the  contempt,  and  estreat 
the  fine.    Vide  Pract.  Reg.  in  Chan.  175. 

And  if  he  procures  himself  to  be  removed  into  B.  R.»  and  then  escapes^ 
he  may  be  recommitted.     Ca.  Ch.  32. 

If  there  is  a  eeneral  pardon  after  commitment,'^  which  all  contempts 
are  pardoned,  he  shall  not  be  discharged.    Dub.  Hard.  192. 

If  the  decree  is  for  land,  and  the  defendant,  being  imprisonedi  will 

not 
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not  perform  it,  the  oourt  grants  an  injunction  for  the  possession.  Vide 
ante,  (D  7.) 

Vide  Pract.  Ree.  in  Chan.  177. 

And  upon  an  affidavit  of  service,  and  that  it  is  not  obeyed,  a  commis- 
sion shall  be  granted  to  special  justices,  and  a  writ  of  assistance  directed 
to  the  sheriff,  if  necessary  to  put  the  party  into  possession.  Vide  Pract. 
Reg.  in  Chan.  177.     [3  Atk.  275.] 

If  a  decree  is  quousque^  or  temporary,  and  a  bond  or  assurance  is  also 
decreed  for  the  performance  of  it,  and  the  assurance  is  given  absolutely^, 
yet  it  shall  be  guided  by  the  decree.     R.  Ca.  Ch.  251. 

So,  a  fine  acknowledged,  or  a  recovery  suffered  pursuant  to  a  decree, 
shall  be  restrained  of  operation  beyond  the  intent  of  the  decree.  R.  Ca« 
Ch.  49. 

(Y5.)  Re-hearing. 

[The  decree  must  be  made  complete  against  the  defendant,  though  he 
has  made  default,  before  you  can  petition  for  a  re-hearing.  2  Atk.  152. 
Vide  Review,  ante,  (6).  ] 

[A  re-hearing  is  not  permitted  till  the  decree  is  drawn  up.    Bunb. 
142. 

[The  court  will  grant  a  re-hearing,  though  the  parties  have  entered 
into  an  order  by  consent  to  abide  by  the  decree^  and  not  to  appeal. 
3  P.  W.  242.] 

[A  decree  by  consent  shall  not  be  set  aside.     2  Ves.  488.] . 

Before  the  inrolment  of  a  decree,  the  cause  may  be  allowed  to  be  re- 
heard, for  good  cause.    Vide  Pract.  Reg.  in  Chan.  311. 

As,  if  the  fact,  or  proo^  upon  which  the  decree  is  founded,  be  mis- 
tekem     Ca.  Ch.  54. 

So^  if  there  be  any  omission  in  the  inrolment  of  the  decree.  2  Vent. 
359. 

So,  after  an  inrolment  irr^ularly  made,  or  by  surprise.  1  Ver.  131* 
132. 

[If  plaintiff  continues  an  infant  till  near  pronouncing  the  decree,  and 
his  solicitor  has  been  gi^ossly  negligent,  so  that  the  merits  have  not  beea 
hear d>  the  court  will  discharge  the  inrolment  of  dedhee  (on  paying  costs 
of  the  day),  and  permit  him  to  apply  for  re-hearing.  1  Ves.  205.] 
•  But  generaUy,  after  an  inrolment,  a  re-hearing  shall  not  be  allowed  ; 
for  then  the  decree  is  upon  record,  which  ought  not  to  be  vacated. 
1  Ver.  131. 

[No  re-hearing  shall  be  grailted,  unless  applied  for  within  six  months 
aftcar  the  decree.    Bunb.  309.] 

8o|  by  order  12  May,  2  Jac.  2.,  no  re-hearing  shall  be  granted,  if  the 
party  does  not  deposit  57.  for  costis,  if  he  tias  no  relief.  Rules  andi  Or*^ 
ders  of  Chancery,  167.  (Vide  Pract.  Reg.  in  Chan.  312.  where  the 
deposit  is  increased  to  lOZ.,  and  afterwards  to  20^) 

And  by  the  same  order,  a  re-hearing  does  not  stay  proceedings  upon 
the  original  decree  without  special  order.  Rules  and  Orders  ot  Chan-i- 
cery,  167. 

So,  by  order,  23  Oct.  1  Vl^.  &  M.  the  court  shdl  be  attended  two  days 
before  the  re-hearing,  with  a  ^opy  of  the  decree^  and  petition  for  :r&* 
hearing.      Rules  and  Orders  of  Chancery,  186. 

[A  cause 


Decree.  491 

[A  cause  originally  heard  before  the  chancellor,  most  be  opened  on 
re-hearing  as  a  caise.     2  Atk.  50.] 

(Y  6.)  Decree  enforced  by  an  original  bill. 

A  man  decreed  to  do  such  an  act  may  have  an  original  bill  to  en- 
force the  doing  of  it ;  as,  if  a  mortgagee  be  decreed  to  account  for  profits 
received  before  and  since  his  assignment,  he  shall  have  a  bill  to  enforce 
the  assignee  to  account  for  the  time  since  the  assignment.     Ca.  Ch.*  3. 

So,  if  a  decree  be  for  the  king,  it  may  be  enforced  upon  an  original 
bill.     R.  1  Rol.  373. 1.  50.     - 

So,  a  decree  in  an  inferior  court  of  equity  may  be  enforced  upon  a  bill 
here.     R.  1  Rol.  373. 1. 30. 

So,  after  a  decree  affirmed  in  parliament,  a  bill  may  be  brought  for 
the  discovery  of  a  deed  embezzled  pendente  lite,  in  aid  of  the  decree,  or 
for  expl uning  of  it.     1  Per.  417. 

So,  if  a  decree  be  for  a  special  purpose,  or  quousque,  an  original  bill 
may  be  brought,  to  shew  the  matter  satisfied,  or  the  purposes  performed. 
R.  Ca.  Ch.  251. 

So,  if  the  decree  be  for  aiding  a  defective  conveyance  of  land,  there 
may  afterwards  be  an  original  bill  against  the  heir  for  the  mesne  profits. 
R.  2  Ca.  Ch.  134.  72. 

Though  the  plaintiff  by  his  first  bill  had  prayed  an  account  of  the 
profits.  2  Ca.  Ch.  134.  But  this  seems  not  to  have  been  prayed. 
2  Ca.  Ch.  71,  72. 

So,  an  original  bill  for  the  execution  of  a  decree  against  a  purchaser^ 
who  claimed  under  parties  to  the  decree,  was  allowed  upon  donurrer. 
26  Car.  2.     Ca.  Ch.  231. 

So,  a  decree  by  commissioners  of  charitable  uses  was  confirmed  by 
or^nal  bill.     Ca.  Ch.  193.    Vide  post,  (2  N  1.) 

[If  A.  conveys  a  real  estate  for  a  chari^,  then  makes  his  will  and 
gives  3,000/.  (the  exact  value  of  that  land)  to  the  same  charity,  and  250/. 
to  the  same,  and  ^ves  the  estate  to  A.  wife  of  B.  and  to  D.  as  tenants  in 
common;  and  on  a  bill  brought  for  settlement  and  decree,  and  directions 
to  the  master  to  receive  a  scheme,  and  he  reports  a  scheme  for  laying 
out  the  money  in  purchase  of  these  lands,  and  the  250/.  in  other  lands 
fit  for  the  school,  and  report  confirmed  and  decreed  that  all  should  be 
carried  into  execution,  B.  and  A.  acquiescing;  A.  survives  and  dies; 
p.  settles  his  moiety  on  himself  in  tail,  and  dies,  leaving  an  infiuit  son; 
the  court  will  not  enforce  the  execution  of  the  former  orders.  1  Ves. 
218.] 

So,  if  there  be  an  original  bill  for  the  execution  of  a  decree,  a  parol 
agreement  after  the  decree  cannot  be  pleaded  in  bar,  but  the  party  ought 
to  enforce  his  afipreement  by  a  new  bill,  to  which  the  other  may  give  an 
answer.     R.  2  Ca.  Ch.  8. 

So,  a  decree  may  be  revived  by  sdre  facias,  after  it  is  signed  and  ia- 
rolled,  to  be  put  in  execution.     Vide  Bract.  R^.  in  Chan.  351. 

But  a  scire  facias  lies  only  for  a  party  or  privity;  and  therefore 
shall  not  be  allowed  for  a  purchaser  or  assignee ;  for  he  wants  privity. 
1  Ver.  426. 

Yet  a  defendant  cannot  plead  in  english,  to  a  subpcena  sgire  facias,  if 
he  is  not  privy,  but  shall  apply  to  the  court  by  motion.  Eq.  R.  234. 
(In  the  exchequer  in  Ireland.) 

[Though  in  general  the  court  only  enforces,  and  does  not  vary ;  yet, 

on 
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on  circumstances  it  will  consider  the  directions,  and  whether  there  was 
any  mistake.     1  Ves.  239.] 

(^70  Or  avoided. 

[An  original  bill  cannot  be  brought  to  affect  or  alter  a  decree,  unless 
obtained  by  fraud ;  but  if  the  decree  is  signed  and  inrolled,  it  must  be 
by  bill  of  review ;  if  not^  by  application  to  bring  supplemental  bill  in 
nature  of  a  bill  of  review.     8  Atk.  809*] 

So,  a  decree  that  a  mortgagee  account  for  profits  received  before  and 
since  his  assignment,  was  avoided  by  an  original  bill,  shewing  that  the 
assignee  had  a  title  paramount  to  the  mortgage.     Ca.  Ch.  3. 

So,  a  decree  absolute  for  the  enjoyment  of  land,  upon  non-payment 
of  money  due  upon  an  account,  was  avoided  by  an  original  bill,  shewing 
the  necessity  of  the  non-payment,  by  matter  subsequent  to  the  decree. 
Ca.  Ch.  64. 

So,  a  decree  obtained  by  fraud  may  be  avoided  by  original  bill,  bv 
a  stranger,  who  may  be  admitted  to  falsify  the  suggestions  upon  which 
the  decree  was  founded.     Ca.  Ch.  152. 

So,  a  decree  for  alimony  upon  a  separation,  affirmed  upon  a  bill  of 
review,  and  by  the  house  of  lords  upon  an  appeal^  shall  be  annulled  upon 
an  original  bill,  brought  by  the  husband,  who  tenders  co-habitation. 
£q.  Ca.  6.     Vide  Ca.  Ch.  250. 

So^  a  decree  against  an  infant  may  be  avoided  by  original  bill  during 
his  infancy,  and  a  re-hearing,  or  a  review  is  not  necessary ;  but  it  is 
proper  to  recite  the  errors  of  the  decree  in  the  bill.     P.  W .  737. 

But  a  decree  shall  not  be  explained  by  an  original  bill,  upon  a  matter 
precedent  to  the  decree;  as,  if  a  man  has  a  decree  upon  an  agreement  to 
convey  a  manor,  being  of  110/.^^  ann.,  to  which  a  farm  o{2S0Lper  ann* 
had  fallen  in^  and  then  the  decree  is  made  for  the  conveyance  of  the 
manor,  generally,  it  shall  not  be  explained  by  original  bill,  that  it  did  not 
extend  to  the  farm.     R.  Ca.  Ch.  45. 

[If  a  decree  has  been  made  to  sell  a  trust  estate  for  payment  of  debts 
before  the  master  to  the  best  purchaser,  and  afterwards  the  trustees  enter 
into  articles  with  A.  for  it,  and  then  scruple  to  convey,  lest  it  should  not 
be  a  pursuance  of  the  decree:  the  court  will  not  compel  them,  but  the 
sale  must  be  had  before  the  master  under  the  decree,  and  A.  may  pur- 
chase if  he  pleases.     3  P.  W.  282.] 

Nor,  shall  there  be  a  bill  to  discover  assets,  upon  a  decree  to  pay  costs 
out  of  the  assets^  &c  till  the  decree  is  signed  and  inrolled.    R.  Ch.  R. 

(Z)  acciOent. 

• 

Accident,  fraud,  and  trust,  are  proper  for  relief  in  chancery.  Fran.  27* 
Vide  post,  (3  M 1,  &c.— 4  W  1,  &c.) 

If  A.  executes  a  bond  as  surety  for  B.,  but  by  mistake  of  the  writer, 
his  name  is  omitted  in  the  bond,  the  obligee  shall  be  relieved  against  A. 
in  equity.     R.  Ch.  R.  99. 

[Ir  a  deed  granting  a  rent-charge,  or  a  bond  is  lost,  a  bill  may  be 
brought  for  the  rent  or  money,  because  an  action  at  law  must  be  with  a 
profert,  Sec.     2  Atk.  61.] 

So,  though  the  party  provides  for  acddents,  chancery  sometimes 
relieves  beyond  the  provision  of  a  party ;  as,  if  an  attorney,  who  takes 

120/. 
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12QI.  with  a  clerk,  agrees  that  60/.  shall  be  return^  if  he  dies  within 
a  year,  and  he  dies  within  three  weeks;  his  executor  shall  return  100 
guineas.     1  Ver.  460. 

(2  A)  account- 

(S  A  1 .)  When  it  shall  be  decreed. 

Chancery  will  oblige  any  one  to  give  an  account  for  money  by  him 
received. 

'  As,  a  guardian,  or  any  one  who  receives  rents  and  profits  as  guardian. 
Ca.  Ch.  126.     1  Ver.  296.     Vide  post,  (S  O  1.) 

A  woman,  who  receives  rents,  &c.  upon  pretence  of  a  devise,  which 
appears  afterward^  to  have  been  revoked.     Ca.  Ch.  126. 

An  executor,  or  administrator,  who  receives  the  personal  estate  of  a 
deceased. 

Though  the  testator  says,  that  the  executor  shall  distribute  the  residue 
to  such  and  such  persons,  without  compulsion,  and  all  of  them  acquiesce, 
except  one.     R.  2  Ca.  Ch.  198. 

A  man,  who  enters  without  tide,  where  the  entry  of  the  plaintifi^was 
prevented  by  a  lease  in  esse.    Ch.  R.  285. 

If  he  enters  by  titl^  to  receive  such  parts  of  the  profits,  and  receives 
the  whole,  he  snail  account  for  the  overplus.     £q.  Ca.  S2. 

[On  a  bill  to  redeem,  where  the  mortgagee  has  been  in  possession 
87  years,  and  has  received  more  than  the  value  on  it,  and  has  kept  the 
accounts  interAiixed  with  those  of  his  own  estate,  the  court  will  decree 
him  to  account,  and  afterwards  order  all  books,  papers,  &c.  relating 
to  the  account,  to  be  produced  on  oath.     Bunb.  288.] 

[If  a  man  brings  bill,  praying  that  a  deed  may  be  produced  at  the 
trial  of  an  ejectment  which  he  has  brought  against  defendant,  and  deli- 
vered up  for  plaintiff's  benefit,  and  for  relief  generally,  and  an  affidavit 
is  annexed  of  the  want  of  the  deed,  and  it  appears  plaintiff  could  not 
come  at  the  deed  without  the  assistance  of  this  court,  and.  that  he  had 
an  equitable  title  only,  there  being  a  term  of  year^  in  trustees  which  tins 
court  removes,  and  plaintiff  recovers  in  ejectment,  this  court  will  decree 
an  account  of  rents  and  profits  from  the  time  plaintiff^s  tide  accrued,, 
though  the  bill  does  not  charge  that  defendant  was  in  possession. 
8  a£.  124'.] 

[If  a  share  in  the  New  River  is  settled  on  A.  for  life,  with  remainders 
over,  and  after  his  death  his  heir  having  the  settlement  conceals  it,  and 
claims  the  share,  and  levies  a  fine  of  it,  he  shall  account  for  the  profits 
from  the  time  the  title  aocrued.     8  Atk.  ^SS."] 

A.  receives  pay  for  a  company;  he  shall  account  to  the  captain 
for  the  whole,  not  for  the  personal  pay  of  himself  and  servants  only. 
R.  2  Ver.  6^2. 

So,  a  fiictor,  agent,  &c.  shall  be  accountable  to  his  principal.  2  Ca. 
Ch.  11. 

So,  an  account  shall  be  demanded  in  chancery  against  the  executors 
of  a  guardian,  with  an  averment  of  assets,  though  they  are  not  privies. 
B.  upon  Demurrer,  Carey,  54. 

Or,  by  an  executor  or  administrator.     1  Cb.  R.  261.. 

So,  against  an  executor  of  an  executor,  who  was  guilty  of  a  devas- 
avit.    Semb.  Ca,  Ch.  803.    Ch.  R.  39. 

i  So, 
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So,  against  executors  of  feoffees  to  a  use,  before  the  stat.  27  H.  8. 
4  Inst.  87. 

And  against  executors  or  administrators  of  a  trustee.  R.  4  Inst. 
86,7. 

So,  an  account  shall  be  demanded  against  a  lessee,  where  the  lessor 
covenants  to  allow  his  part  of  law-suits.     Ch.  R.  235. 

So,  against  an  administrator,  after  his  administration  repealed  and 
granted  to  another.     R.  Ch.  R.  40. 

[A  creditor  of  a  (mrtner  deceased,  may  bring  a  bill  against  the  sur* 
viving  partner,  as  well  as  against  the  representative  of  the  deceased : 
and  this  though  the  representative  has  already  brought  bill  for  an  ac- 
count against  uie  survivor.     1  Ves.  105.] 

So,  against  a  factor,  ibr  himself  and  his  co-&ctor,  now  dead,'  though 
his  executor  is  accountable.    £q.  Abr.  5. 

Or,  against  the  executor  or  administrator  of  an  apprentice  employed 
as  a  factor.    £q.  Abr.  6. 

So,  there  shall  be  an  account  by  one  joint-tenant,  parcener,  &c. 
against  the  others.     1  Ch.  R.  49.     Vide  post,  (S  V  6.) 

So,  an  account  shall  be  denumded,  by  a  legatee  against  an  executor 
of  an  executor  of  the  testator,  although  a  co-executor  of  the  first  testa-. 
tor  be  living,  upon  a  suggestion  that  goods  came  to  his  hands ;  for  every 
one,  who  has  goods  of  a  testator,  is  accountable  to  a  legatee.  R.  upon 
Demurrer.     Ca.  Ch.  57* 

[So,  against  an  executor,  though  he  stated  in  his  answer,  that  the 
testator  died  insolvent,  and  that  plaintiff  had  cited  defendant  before  the 
ecclesiastical  court,  where  he  alleged  there  was  no  fund.  Per  Sir  Lloyd 
Kenyon,  M.  R.,  reserving  the  consideration  of  C9sts.     2  Ves.  jun.  58.] 

[If  a  trustee,  to  whom  rents  and  profits  are  devised,  has  notice  thereof, 
and  does  not  renounce,  but  receives  them,  he  shall  account  to  the 
claimants  under  the  will,  though  he  pretends  he  received  them  not  as 
trustee,  but  for  the  son  and  heir  at  law  as  his  fitctor,  and  accounted  to 
him.     1  Ves.  522.] 

So^  there  shall  be  an  account  in  equity  for  mesne  profits. 
1  Ch.  R.  48. 

So,  every  trustee  is  accountable  to  the  cestui  que  trust. 

[A  trustee,  named  executor,  not  proving,  but  power  reserved,  and 
money  coming  to  his  hands,  may  be  decreed  .to  account,  but  not  as 
executor^  and  shall  have  proper  allowances  before  the  master.  2  Ves. 
596.] 

So,  if  the  trustee  employ  A.  as  his  servant^  A.  shall  be  accountable 
to  the  cestui  que  trust.     R.  2  Ca.  Ch.  121. 

Although  A.  had  accounted  to  the  trustee  himself  in  his  life^time. 
Ibid. 

So,  if  an  infimt,  who  used  to  receive  money  from  B.  by  the  order 
of  his  guardian,  after  full  age  receives  money  by  order  of  the  same  guar- 
dian firom  B.,  and  then  accounts  with  the  guardian,  but  does  no^  pat 
those  sums  into  the  account,  and  there  are  general  releases  between 
them,  he  shall  be  accountable  to  B.  for  those  sums..    R.  Ca.  Pari.  17. 

So,  A.  shall  account  as  bailiff  to  B*,  though  B.  seizes  his  papers,  but 
afterwards  restore  them.     R.  2  Ver.  S3. 

So^  there  shall  be  an  account  in  equity,  where  there  are  mutual  debts, 
though  onels  upon  bond,  and  tlie  other  upon  simple  contract,  and  eigh« 
teee  years  are  passed ;  for  a  discount  is  natural  justice.    Abr.  Ca.  8. 

although 
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although  the  discount  is  against  an  executor,  or  an  assignee  of  a  commis- 
sion of  bankrupt.     Abr.  Ca.  8.     Vide  2  Ver.  428. 

[If  plaintiff  claims  as  a  creditor  under  articles,  and  also  as  a  legatee 
under  a  will^  and  the  legacy  is  so  large  as  to  cover  the  whole  personal 
estate^  the  court  will  direct  an  account  to  be  taken  of  testator's  personal 
estate,  at  the  time  of  making  the  will,  and  at  the  time  of  his  death,  in 
order  to  judge  whether  plaintiff  shall  take  under  both  articles  and  will. 

1  Ves,  232.] 

[If  a  man  cohabits  with  a  woman^  and  receives  her  rents,  and  they 
raidce  agreement  that  he  shall  leave  her  by  his  v(\\\  as  much  as  he  re- 
ceives of  her  estate^  deducting  what  she  is  indebted  to  him,  the  account 
shall  be  taken  immediately,  though  the  payment  is  in  future.  2  Ves. 
424.] 

[If  money  is  over*paid  in  pursuance  of  an  usurious  contract^  the 
court  will  decree  it  to  be  accounted  for,  notwithstanding  the  agreement 
of  the  oppressed  party  to  allow  such  payments.     C.  T.  T.  38.] 

[If  defendant  ^knowledges  any  particular  sum  due,  though  he  swears 
that  those  sums  are  discharged,  it  is  ground  for  directing  an  accotmt. 

2  Atk.  253.] 

[The  court  will  direct  an  account  after  a  very  great  lei^th  of  time, 
if  no  presumption  of  satisfaction  arises  from  it,  and  if  plaintiiFs  right  was 
not  fully  disclosed  to  him  in  due  time.     2  Ves.  472.] 

[Especially  if  it  is  in  part  for  the  execution  of  a  trust  of  real  estate^ 
thouffh  when  executed  i£  will  become  personal.     Ibid.] 

[If  a  person  has  offered  by  letters  or  messages  to  account,  or  to  refer^ 
an  account  shall  be  decreed,  notwithstanding  the  statute  of  limitations 
Ibid.] 

(2  A  2.)  When  not. 

[Where  an  account  has  b^n  stated,  unless  particular  errors  are  as-, 
signed.     1  Atk.  Ij 

A  purchaser  of  the  land  of  a  delinquent^  (against  whom  he  had  a 
judgment^  which  was  allowed  in  the  purchase),  shall  not  be  compelled 
to  account  for  the  profits ;  for  they  are  pardoned  by  the  act  of  obUvion. 
R.  Ca.  Ch.  172,  8. 

[The  court  will  not  decree  an  account  of  rents  and  profits  of  an  estate, 
where  possession  has  not  been  recovered,  as  trespass  will  not  lie  at  law 
for  them  till  then.     1  Atk.  524.] 

.  [Nor,  of  rents  received  by  the  original  debtor  and  owner  of  the,  estate, 
pendente  lite,  firom  the  filing  of  the  bill,  even  where  a  fraudulent  convey- 
ance has  been  set  up  and  removed,  in  favour  of  judgment  creditors, 
2  Atk.  107.] 

[Nor  against  a  mortgagor,  left  in  possession,  in  favour  of  a  mortgagee. 
Ibid.] 

[An  aecoont  of  the  profits  of  coals  dug  cannot  be  decreed  unless 
jdiuntiff  shews  possession ;  if  he  has  not  had  possession  he  must  ascer- . 
'  tain  his  right  by  ejectment,  and  th^n  may  have  account,  and  if  the  bill  i& 
for  settling  boundaries  also,  the  court  will  retain  it  till  after  ejectment, 
otherwise  will  dismiss  it.     1  Ves.  232.] 

Nor^  shall  an  executor  of  a  creditor,  who  recovers  against  a  bank^ 
rupt,  and  converts  the  goods  before  the  bankruptcy  is  known,  be 
obliged  to  account  with  the  other  creditors,  as  if  lus  testator  had 

made 
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made  a  detasUmt  /  fi>r  his  tettator  was  in  the  nature  of  a  purchaser. 
Ca.  Ch.  303. 

The  court  will  not  order  an  account  between  two  merchants,  part- 
ners twenty-four  years  ago.     Bunb.  2170 

Nor,  shall  an  executor  of  a  merchant  account  to  another  merchant, 
who  is  accountable  for  so  much  to  him  in  another  business ;  for  all  ac- 
counts between  merchants,  ,by  custom,  are  evened  by  way  of  estojqpel. 
D.2Ca.Ch.  7. 

[The  court  will  not  order  an  account  between  the  executor  of  a  house 
steward  and  the  executor  of  his  master,  when  many  years  are  elapsed 
between  their  deaths  without  demand  made.    3  Atk.  105<] 

A  counsellor  shall  not  have  an  account  against  a  solicitor  for  fees. 
R.  upon  Demurrer,  1  Ch.  Rep.  38. 

[If  two  parceners  (as  the  rasters  of  the  prerogative)  do  not  agree  in 
appointing  a  clerk,  and  the  deputy  does  appoint  one,  who  acts  and  takes 
the  fees,  he  is  the  officer  dtfaUOj  and  entitled  to  the  fees  and  the 
court  will  not  order  him  to  account.    2  Atk.  482*] 

Soi,  if  A.  enters  and  takes  the  profits  of  land  for  his  life,  his  executor 
shall  not  account  to  him  who  claims  the  estate,  where  there  was  no 
trust  or  infancy  in  the  case,  and  no  entiy  by  him  who  claimed  the  right. 
B.  2  Ver.  724. 

So,  A^.  shall  iv>t  account  for  profits  not  received  for  an  infant,  or 
as  a*  trustee^  or  when  there  is  no  entry  upon  the  estate  by  another. 
£q.  Abr.  7. 

And  if  a  man  covenants  to  secure  500/.,  and  afterwards  pays  part  of 
the  money,  he  shall  not  be  obliged  to  give.securti^  for  the  money  due 
upon  the  .account,  before  the  account  stated.     R.  Ua.  Ch.  294. 

So,  if  a  bill  is  brought  by  an  infimt,  for  an  account  of  profits  of  land 
recovered  against  him  oy  a  verdict,  he  shall  not  have  an  account,  till  he 
has  established  his  title  at  law.     R.  1  Ver.  295. 

So,  detainer  of  charters,  or  writings,  is  a  plea  in  bar  of  an  account. 
2  Ver.  33.  "" 

So,  an  infant  shall  not  be  compelled  to  account  upon  a  contract,  or 
for  goods  for  his  trade,  or  as  bailiff,  although  he  iiB  fiu:tor  for  another. 
Abr.  Ca.  6. 

If  a  receiver,  ^)pointed  by  a  guardian  or  a  trustee,  has  accounted  .to 
him,  he  shall  not  account  at  the  full  age  of  the  infant  to  him.  R.  Pr. 
Cha.  535. 

So»  if  the  royal  exchange  assurance  or  other  company  lend  to  a  di- 
rector or  other  person,  who  hath  stock  in  the  company,  nioney  upon 
interest,  the  company,  without  an  agreement  or  bye-law  which  subjects 
the  stocJc  to  such  debt,  cannot  discount  their  debt,  or  refuse  transfer  of 
the  stock  till  their  debt  is  paid.     R.  Abr.  Ca.  9. 

So,  a  lord  of  a  manor  cannot  refuse  his  copyholder  to  surrender  to 
another,  till  his  own  debt  is  paid.    Abr.  Ca.  9. 

[If  a  father  administntor  durante  minore  ataie  of  his  daughter,  ex- 
^eutijx  and  residuary  l^;atee  of  her  grandmother,  agrees  on  her  mar- 
riage to  give  her  800^.,  which  is  calleda  portion,  and  m  consideration  of 
love  and  afiection,  and  it  is  admitted  that  the  residue  of  the  srand- 
mother  did  not  exceed  500/.,  the  800/.  shall  be  deemed  a  sattmction 
for  it,  and  his  representative  shall  not  account  for  it,  though  he  died 
worth  8,000/.,  and  left  only  a  son  and  this  daughter.    2  Atk.  521.1 

[After  the  death  of  husband  and  wife,  her  representatives  shall  not 

account 
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account  for  money  received  during  coverture,  whether  she  had  separ^tte 
estate  or  not^  unless  a  special  case  is  made.     2  Ves.  190.] 

[Nor^  is  husband  liable  to  account  for  the  income  of  his  wife's  sepa- 
rate estate,  which  she  permitted  him  to  receive.    2  Ves.  jun.  715.] 

[Nor,  shall  trustee  of  part  of  personal  estate  be  called  on  to  account 
by  a  particular  pecuniary  legatee ;  he  must  account  to  the  executor. 
2  Ves.  596.] 

(2  A  3.)  Account  stated. 

So,  after  an  account  stated)  a  man  shall  be  obliged  to  give  an  ac<» 
count  de  novo,  upon  shewing  particulars,  in  which  the  account  was 
mistaken. 

So,  after  an  account  stated,  with  the  testator,  and  a  bond  given  for 
the  balance,  upon  allegation  that  200^.  paid  and  entered  in  his  books 
(which  he  had  not  at  the  time  of  the  account)  was  not  allowed,  the 
executor  was  compelled  to  answer,  with  a  rule  not  to  proceed  further^ 
without  leave  of  the  coiut.  R.  upon  a  plea  of  an  '  account  stated^ 
Ca.  Ch.'262. 

So,  after  an  account  settled  before  a  master  between  a  mortgagor  and 
mortgagee,  upon  allegation  by  a  second  mortgagee,  that  it  was  done 
by  collusion  between  them,  and  shewing  the  particulars  mistated,  the 
first  mortgagee  shall  be  compelled  to  give  an  account  de  novo.  Semb. 
Ca.  Ch.  299. 

So,  when  no  particulars  are  shewn,  the  defendant  shall  answer  to.the 
collusion.     Ibid. 

So,  after  an  account  stated  upon  a  treaty  of  marriage,  by  the  guar- 
dian of  the  wife,  to  the  husband,  and  the  balance  paid,  and  a  bond 
given  by  the  husband,  to  give  a  release  of  all  accounts  after  the  mar- 
riage, the  guardian,  before  the  release  executed,  may  be  compelled  to 
give  an  account  de  novo  after  the  marjriage.     2  Ca.  Ch.  158. 

So,  after  ari  account  given  of  an  orphan's  estate  before  the  aldermen 
of  London,  an  account  de  novo  shall  be  compelled  to  be  made  in  chan- 
cery.    R.  upon  a  Plea,  2  Ca.  Ch.  170. 

So^  aft«r  an  account  stated  between  a  mortgagor,  and  the  heir  of  the 
mortgagee,  upon  proof  that  it ,  was  agreed,  that  the  account  should 
be  reviewed,  if  there  was  any  mistake,  and  that  interest  upon  interest 
was  computed,  a  new  account  ab  origine  was  decreed.  Ca.  Ch.  55* 
S  Ch.  Rep.  18. 

So,  after  an  account  between  partners,  and  a  note  given  for  the 
balance,  where  it  was  by  surprise,  &c.     Ch.  Bep.  431.  . 

Or,  if  it  appears  to  the  court,  from  the  nature  of  the  account,  that 
interest  upon  interest  was  computed.    S  Ch.  Rep.  18. 

So,  after  an  account  stated,  and  a  release  given.     Skin.  148. 

[A  dividend  made  between  the  parties  is  not  sufficient  to  support  a 
stated  account.     1  Atk.  1.] 

[When  defendant  sets  forth  a  stated  account,  he  shall  not  be  obliged 
to  go -on  upon  a  general  one,  for  a  stated  account  may  unravel  what 
would  remain  confused  on  a  general  one.     2  Atk,  1.] 

[If  a  bill  is  brought  for  a  general  account,  and  defendant  sets 
forth  a  stated  one,  plaintiff  must  amend  and  pay  costs  of  the  day  only. 

Ibid.]  ,   ,        .* 

[If  there  are  only  mistakes  and  omissions  in  the  stated  account,  the 
party  objecting  shall  only  surcharge  and .  falsify ;  if  fraud  appears,  the 

Vol.  II.  Kk  whole 
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whole  shall  be  opened  though  of  twenty-three  years  standing,  and  the 
fraudulent  person  dead.     2Atk.  119.] 

[Where  parties  have  mutual  dealings,  it  is  not  necessary  that  the  ac- 
count should  be  signed,  to  make  it  a  stated  account,  but  only  that  the 
person  to  whom  it  is  sent  keeps  it  a  length  of  time  without  making  objec- 
tion.    2Atk.251.] 

[The  delivery  of  vouchers  is  an  affirmation  that  it  is  a  stated  account, 
but  it  is  not  necessary  in  order  to  make  it  one.     Ibid.] 

[If  a  man  aged  thirty,  entitled  as  the  son  of  a  freeman,  and  also  to 
the  orphanage  share  of  his  sister  who  died  an  infant,  states  an  account 
with  his  mother  the  executrix,  it  shall  not  be  unravelled,  but  the  par- 
ties shall  be  at  liberty  to  surcharge  and  falsify.    3  Atk.  676.] 

[If  pending  suit,  parties  come  to  composition,  it  shall  not  be  set. 
aside  on  new  discovery,  because  there  is  no  particular  account  by  items. 
If  a  minute  strict  account  is  entered  into,  it  may  be  otherwise  on  new 
discovery.     1  Ves.  297.J 

[After  an  account  stated,  if  leave  is  given  to  surcharge  and  falsify^ 
the  onmprcbandi  lies  on  the  party  havine  that  liberty ;  and  if  the  ac- 
count was  between  persons  of  great  and  equal  abilities,  the  evidence 
must  be  strong  to  make  any  alterations.     2  Ves.  B65.'] 

So,  after  an  account  in  the  spiritual  court,  and  a  decree  tliereupon. 
R.  2  Ver.  47. 

So,  after  an  account  with  the  mortgagor,  and  a  decree  for  fore- 
closure, A.  who  would  redeem  by  a  subsequent  mortgage,  &c.  shall 
have  an  account  de  novo ;  and  the  former  account  is  no  bar.  R.  2  Ver. 
66S. 

But  if  a  man  would  compel  an  account  de  novo^  after  an  account 
stated,  he  ought  to  shew  in  what  particulars  it  is  mistaken.  Ca.  Ch.  299. 
1  Ver.  180. 

And  after  an  account  stated  and  rested  on  for  a  long  time  (as  fourteen 
years)  without  exception,  the  accountant  shall  not  be  obliged  to  give  an 
account  de  novo.     Ca.  Ch.  127. 

So,  after  seven  vears.     Ch.  R.  66. » 

[A  bill  may  be  brought  for  errors  in  an  account,  much  more  than 
four  years  after  it  is  settled.     2  Atk.  1 12.] 

So,  if  the  mortgagee  employs  a  servant  of  the  mortgagor  to  receive  the 
profits,  and  after  the  death  of  the  mortgagee,  the  mortgagor  accounts 
with  his  executor,  takes  the  accounts  of  the  executor^  and  agrees  by 
writing,  that  he  will  not  charge  him  for  so  much,  as  his  own  ser- 
vant received,  he  shall  not  afterwards  compel  the  executor  to  account.' 
R.  upon  a  Plea,  Ch.  R.  5. 

So,  if  a  man  buys  goods,  sold  by  the  sheriff^  upon  an  execution 
at  the  suit  of  B.  against  C.  where  they  were  offered  to  B.  at  the 
same  price  and  refused,  it  shall  be  a  good  plea  in  bai,  to  an  accotmt. 
Eq.Abr.  11. 

So^  an  account  between  partners  shall  be  taken  only  from  the  last 
balance  made.     Ch.  R.  190. 

If  no  balance,  from  the  commencement  of  the  partnership.     Ibid. 

So,  an  account  of  the  voyage  of  a  ship,  setUed  by  the  major  part  of 
the  part  owners,  binds  the  rest     ]  Ver.  465.    Vide' post,  (2  A  7.) 

So,  an  account  between  merchants,  where  no  objection  was  made, 
after  the  trade  between  them  ceased,  until  one  of  them  died,  shall  be 
regarded,  and  the  parties  sent  to  law.     R.  2  Ver.  276. 

If 
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If  no  objection  is  made  by  a  merchant  for  two  or  three  posts,  after  an 
account  received,  it  imports  an  allowance  of  the  account.  Per  Hutchins, 
2  Ver.  276. 

[If  a  merchant  sends  an  account  current  to  another  in  a  different: 
country^  on  which  a  balance  is  made  due  to  himself^  and  the  other  keeps 
it  two  years  without  objection,  it  shall  be  considered  as  a  stated  account. 
2Ves.2S9.  ' 

So,  an  account  upon  a  decree  for  a  tenant  for  life  against  his  trustees, 
before  the  birlh  of  a  son  in  the  remainder,  binds  the  son.  R.  2Ver. 
527. 

So,  if  an  account  is  decreed  against  an  executor,  and  is  settled  and 
perfected  and  acquiesced  in  for  many  years,  the  executor  shall  not  have 
an  account  for  a  debt  due  to  himself.     2  P.  W.  665. 

[If  there  is  an  account  stated  between  ia  minor  just  come  of  age  and 
his  solicitor  for  composition  of  a  cause,  the  court  favouring  such  com- 
positions will  not  overhaul  it.     1  Ves.  407.]  ' 

[But  accounts  stated  between  them  where  there  are  items  *'  For  alt 
law-charges*' — What  you  please — *^  For  bill  of  fees  and  disbursements** 
(when  none  such  had  been  delivered) ;  ^*  For  risk  run  in  money  laid 
out'*  (when  no  risk  run,  and  money  improperly  laid  out) ;  all  such  shall 
be  set  aside,  and  a  general  account  directed.     Ibid.] 

(2  A  4.)  The  manner  of  the  account 

[If  one  of  the  parties  appears  to  be  a  weak  man,  and  easily  induced 
to  say  any  thing,  though  untrue  and  against  his  own  interest,  the  courf 
will  order  that  die  master  shall  examine  him  in  person,  and  see  that  no 
advantage  be  taken  of  his  weakness.     S  P.  W.  288.] 

[A  party  who  is  at  liberty  to  surcharge  and  falsify  is  not  confined 
to  errors  in  fact,  but  may  take  advantage  of  errors  in  law,  2  Atk'« 
112.] 

(2  A  4.)  What  allowance  an  accountant  shall  have,  and 

what  not. 

The  accountant  shall  be  allowed,  upon  his  oath,  all  sums  expended  . 
under  40s.     2  Ca.  Ch.  249. 

[The  accountant  must  swear  peremptorily  to  sums  under  405. ;  his 
belief  is  not  sufficient.     2  Atk.  409.] 

If  he  mentions  in  his  affidavit  to  whom,  and  when  paid.  1  Ver.  283. 
470.     If  the  whole  do  not  exceed  1 00/.     1  Ver.  470. 

But  other  sums,  &c.  he  shall  not  be  allowed,  without  proof.  Semb. 
2Ca-Ch.  12. 

[If  there  is  no  positive  proof  of  fraud,  but  only  circumstances  of  sus- 
picion, the  court  will  not  order  any  suui  to  be  allowed  defendant  but 
what  he  shall  produce  receipts  for,  or  are  proved  by  witnesses  present 
at  the  payment,  but  will  only  give  leave  to  surcharge  and  falsify.  S  Atk. 
536.     I  Ves.  35.]    .  j 

[If  notes  are  found  forged  on  an  issue  directed,  tlie  party  whether 
suing  in  his  own  right,  or  as  assignee, .  shall  not  be  allowed  to  set  up 
otber  evidence.     2  Ves.  579.] 

So,  if  he  loses  his  papers  without  his  own  default,  as  by  seizure  in  a 
foreign  realm, '&c.  be  shall  not  be  charged,  but  upoahis  oath,  for  money 
gained  by  the  sale  of  his  merchandize-     R*  Ga.  Ch.  128. 

Kk2  So, 
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So,  expences  are  allowed  upon  oath  that  they  were  necessary. 
Ch.  R.119. 

So^  seeds,  &c.  sold  and  delivered  in  bis  trade  to  a  gardener,  under 
40f.  value,  shall  be  allowed  upon  his  oath^  but  not  trees  sold  by  the 
gardener  to  the  seedsnuui.     2  Ver.  176. 

In  an  account  by  a  merchant  acainst  a  fiictor,  he  shall  be  allowed 
upon  the  account  all  customs  saved  from  a  foreign  king.  R.  Ca.  Ch. 
25.  76. 

Otherwise,  pf  the  customs  saved  from  our  own  kioc.    R.  Ca.  Ch.  SO. 

So,  in  an  account  by  an  infant  against  his  father-in-law  for  a  legacy^ 
lie  shall  be  allowed  a  sum  for  putting  him  apprentice,  &c.    2  Vent.  353. 

Ea.Abr.  7. 

But  not  for  maintenance,   so   as   to  diminish  the  principal.      R. 

2  Vent.  363. 

So,  a  trustee  for  an  infant  shall  be*  allowed  upon  account  money  of 
which  it  is  proved  that  he  was  robbed ;  and  his  oath  shall  be  allowea,  as 
to  the  quantum  of  which  he  was  robbed.     2  Ca.  Ch.  2. 

If  a  parcener,  &c.  avoids  the  lease  of  his  ancestor  without  the  pri- 
vity, of  his  companion  J  he  .shall  account  for  a  moiety  of  the  profits. 
1  Ch.  Rq>.  49. 

If  there  are  three  part-owners  of  a  ship,  and  two  of  them  navigate  the 
ship  against  the  consent  of  the  other,  and  the  ship  is  lost  in  the  voyage, 
he  who  did  not  consent  shall  have  an  account  of  the  profits,  if  there  were 
any,  and  shall  bear  lus  part  of  the  loss.     K.  1  Ver^  297. 

A  trustee  shall  be  allowed  a  salary  for  a  bailiff  for  the  trust  estate ;  but 
not  for  himself  if  he  manages  it.     1  Ver.  316.     Eq.  Abr.  7- 

So^  in  an  account  against  A.  by  the  administrator  of  B.,  who  had 
mutual  dealings  with  A.  fi^r  a  long  time,  A.  shall  be  allowed  a  debt  for 
goods  sold  by  nim  to  B.    R.  Pr.  Cha.  582* 

So^  for  diet  given  to  B.    Eq.  Abr.  8. 

If  a  settlement  be  for  default  of  issue  male  to  daughters  until  3000/.  is 
paid  by  B.  in  the  remainder,  in  an  account  to  B.,  the  daughters  shall  be 
fiH^yrm  interest  fi>r  the  3000/.,  and  the  rents  shall  not  go  in  diminution 
of  the  principal,  till  a  third  part  is  raised.    Ibid. 

[If  a  father  creates  a  term,  the  trustees  do  not  take  possession,  heir 

at  law  takes  possession,  and  then  purchases  the  term,  and  is  to  account 

for  profita  front  a  year  aAer  being  confirmed,  and  there  is  some  delay 

rjjii  Making' <ftut  the  title,  and  lives  fall  in;  the  court  will  direct  him 

^to.a«qouDl>fQr  heriots  received,  and  fines  taken  on  letting  the  estate. 

3  Atk.  636.] 

\»y  If  Sa,  in  an  account  to  a  partner,  the  defendant  shall  be  allowed  money 
borrowed  of  him  by  the  plaintiff.     Eq.  Abr.  9. 

r .  B^tt  the  South  xSea  Company  shall  not  be  allowed  money  borrowed  of 
them,  on  a  bill  to  transfer  stock  in  the  company,  if  the  stock  was  not 
^  aade  a  aeeurity  for  the  payment.    Ibid. 

'    If  A.  accounts,  he  shall  not  have  an  allowance  for  the  diet  of  tfa^  plain- 
tiff who  was  his  relation  and  came  by  his  invitation.     1  Ver.  19. 

If  aQ  executor  accounts  for  assets,  he  diall  not  be  allowed  a  judgfAcnt 
confessed  pendente  lite.    1  Ver.  457. 

Nor,  a  payment  made  spanie^  without  suit,  pendente  lite.    1  Ver.  d69. 
[In  an  account  of  the  rents  and  profits  of  a  real  estate,  the  court  will 
order  annual  rents  to  be  made,  bM  not  in  an  account  of  personal  estate 
received  by  an  executor.    2  Atk.  409.} 

[If 
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[If  a  debtor,  whose  lands  are  extended  by  elegit,  comes  bere  for  reliefy 
the  creditor  shall  account  for  the  whole  he  has  received,  and  not  for  the 
extended  value  only ;  and  the  debtor  shall  pay  interest  though  it  exceed 
the  principal.    3  Atk.  517.] 

[So,  a  mortgagee  who  has  tacked  a  judgment  to  his  mortgi^,  shall 
be  allowed  interest  upon  the  debt  secured  by  the  judgment,  though  it 
exceeds  the  penalty.     Ibid.] 

[A  mortgagee  in  possession  is  not  obliged  to  lay  out  money,  fiirther 
than  to  keiiep  Uie  estate  in  necessary  repair,  but  if  he  expends  money  in 
support  of  the  mortgagor's  title  when  impeached^  he  may  add  it  to  the 
principal  debt,  and  it  shall  carry  interest.    3  Atk.  5 17-] 

[A  mortg^ee  shall  not  be  allowed  for  his  own  trouble  in«receivfng 
rents ;  but  ifthe  estate  lies  at  such  a  distance  that  he  must  have  em- 
ployed a  bailiff  had  it  been  his  own,  he  shall  be  allowed  what  he  paid 
the  bailiff.    Ibid.] 

[Though  an  account  against  a  mortgagee  or  an  executor  is  decre^ 
widiout  future  words,  yet  he  shall  account  for  what  he  receives  after  the 
decree.    3  Atk.  582.] 

[If  a  long  time  intervenes  before  filing  the  bill,  the  court  will  not 
(always)  order  it  to  be  taken  from  the  time  the  right  accrued.  3  Atk. 
731.] 

[A  receiver  appointed  by  this  court  may  distrain  for  rent,  without  a 
particular  order,  unless  there  is  a  doubt  who  has  the  legal  right  tb  the 
rent.     3  Atk.  750.] 

[If  two  parties  employ  an  attorney  to  settle  a  matter  in  dispute  be- 
tween them,  and  when  it  is  entirely  finished  voluntarily  agree  to  give 
him  2000/.  a-piece,  and  rest  on  this  for  several  years^  he  diall  be  al- 
lowed his  4000/.  in  account;  especially  if  one  of  the  parties  after  bill 
brought  for  account,  ratifies  tliis  gifl.     2  Ves.  259.] 

[It  on  an  assignment  or  purchase  an  agent  pays  money  to  the  assignee, 
and  the  assignment  is  afterwards  set  aside,  the  agent  shall  be  allowed 
the  sums  paid.     2  Ves.  28 1  •] 

[The  depositions  in  a  cross  cause  maybe  read  on  taking  an  account 
directed  in  the  original  cause,  though  the  cross  bill  be  dismissed.  2  Ves. 
579.] 

(2  A  ^0  For  what  he  shall  not  be  charged. 

A  man  who  hath  lost  his  papers,  witl^out  his  own  defiiult,  shall  not 
be  charged  but  upon  his  oath.  R.  Ca.  Ch.  128.  Where  Uie  papers, 
&c.  were  seized  upon  an  embargo  in  Spain. 

S03  an  agent,  factor,  8cc.  shall  not  be  charged  for  goods  disposed  of 
according  to  his  orders.    2  (Da.  Ch.  12. 

Although  not  delivered  accordingly,  when  the  omission  was  by  acci- 
dent, or  without  his  default.     Ibid. 

And  it  i^  sufficient  by  his  answer  to  say  ffeneraUy,  that  all  by  bim 
received,  was  disposed  of  according  to  the  order  of  his  master.  1  Ver. 
136.208. 

Yet,  he  ought  to  answer,  for  it  is  no  plea^  that  he  paid  to  his  mas- 
tef.     1  Ver.  95.  136. 

[If  a  receiver  is  appointed,  and  the  owner  of  the  estate  is  in  posses- 
sion, the  parties  should  apply  to  the  court  to  have  possession  delivered 
to  the  receiver,  who  cannot  distrain  the  owner;  and  therefore^  if  loss 
happens  he  shaH  not  be  charged.    2  Ves.  400.] 

K  k  3  So, 
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So»  a  raan '  charged  to  account  for  mesne  profits  of  Iand|  sbaU  be 
charged  only  for  so  much  as  he  hath  received,  or  might  have  re» 
ceivedj  without  his  default.    Semb.  1  Ver.  44^  45. 

If  an  heir  is  decreed  to  account  for  profits  to  a  purchaser^  he  shall 
not  be  chained  for  that  which  was  applied  for  payment  of  the  debts  of 
the  vendor,  or  received  by  the  purchaser  himself.     R.  Ca.  Ch.  101. 

A  woman  charged  for  the  profits  of  land  devised  to  her,  which  de- 
vise was  afterwards  revoked^  shall  not  be  charged  for  legacies  devised 
out  of  the  land,  paid  before  notice  of  the  revocation.     R.  Ca.Ch.l26. 

If  partners  account,  they  shall  not  account  for  debts  compounded  but 
according  to  the  composition.     Ch.  R.  19JL» 

So,  after  a  longtime,  &c.  as  20  or  14  years,  an  accountant  shall  be 
discharged,  upon  nis  oath,  where  proof  of  debts  paid,  &c.  cannot  be 
made  by  bonds  cancelled,  &c.    Eq.  Abr.  1 1 . 

So^  a  trustee  shall  not  be  charged,  with  the  value,  which  was  only 
imaginary ;  for  he  ought  to  account  only  as  a  bailiff.     1  Ver.  144. 

So,  if  sequestrators  sell  timber  to  the  value  of  700/.,  and  pay  only 
200L  to  the  party,  he  shall  not  account  for  more ;  for  the  sequestrators 
are  the  agents  of  the  courts  and  not  of  the  party.     1  Ver.  160. 

So,  a  defendant  shall  not  be  charged  in  his  account  by  the  a£Bdavit 
of  the  plaintiff.     1  Ver.  272. 

So,  a  trustee  shall  be  charged  for  money  received  by  himself  only, 
and  not  for  money  received  by  his  co-trustee,  unless  he  joins  in  a  re- 
ceipt for  it.'    1  Ver.  SOS. 

.  So,  an  executor  who  bond  fide  lends  money  upon  real  security,  not 
suspicious,  but  afterwards  it  is  lost,  shall  not  account  for  the  loss, 
though  the  security  was  not  taken  with  the  approbation  of  the  court. 
Per  Harcourt,  1  P.  W.  141. 

[If  a  receiver  of  an  estate,  under  order  of  this  court,  in  order  to  re- 
mit a  considerable  sum  to  London,  takers  bills  of  a  tradesman  of  sood 
credit  in  the  country,  who  fails  afterwards,  he  shall  not  make  good  the 
loss.     S  Atk.  480.] 

So,  where  mutual  credit  k  given,  as  well  as  where  there  is  a  current 
account,  the  one  shall  account  to  the  other,  or  if  he.be  a  bankrupt,  to 
the  assignees,  only  for  the  balance.     Per  Cowper,   1  P.  W.  S26. 

[If  A.  tenant  in  tail,  lets  a  lease  to  B.  his  son,  and  afterwards  be- 
comes insolvent,  and  is  discharged  by  the  statute,  B«  shall  account  from 
the  time  of  A.'s  discharge  only.     3  Atk.  S78.] 

(2  A  6.)  For  what  he  shall  be  charged. 

An  accountant  shall  be  charged  for  all  goods  or  monies  delivered  to 
him,  or  his  order,  or  which  came  to  his  use.     2  Ca.  Ch.  12. 

Although  delivered  according  to  his  instructions,  if  afterwards  em- 
ployed by  nis  order,  or  to  his  use.     R.  2  Ca*  Ch.  12. 

So,  if  the  delivery  was  to  another  hand,  if  the  benefit  afterwards 
came  to  his  use.     2  Ca.  Ch.  12. 

So,  he  shall  account  for  all  received,  or  which  he  might  have  received 
without  his  default.     1  Ver.  44.  144.     Vide  post,  (4  A  6.) 

If  an  executor  or  trustee  makes  interest,  he  shall  account  for  it,  al- 
though he  was  not  directed  to  place  the  money  out  at  interest.  2  Ver.  548. 

So,  a  factor  shall  account  for  himself  and  his  co-factor,  now  dead, 
though  his  executor  may  be  compelled  to  account  I  £q.  Abr.  5.  [1  Ch. 
Ca.  127.  S.  C.     See  2  Atk.  510.     2  Vcs.  100. 265.  371. J 

If 
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If  B.  enters,  and  takes  the  profits  of  an  estate  of  an  in&nt,  and  con- 
tinues to  receive  them,  for  several  years  after  the  infant  is  of  full  age,  be 
shall  account  for  all  the  profits  received  afler,  as  well  as  before  his  full 
age.    Eq.  Abr.  ?• 

So,  if  A.  and  B.  purchase  in  moieties,  and  incumbrances  are  to  be 
paid  out  of  the  purchase  money,  and  the  creditors  abate  interest  out  of 
friendship  to  A.,  and  for  his  sole  benefit,  he  shall  account  to  B.  for  his 
share  of  abatement.    Eq.  Abr.  7* 

If  the  mate  of  a  ship,  upon  the  death  of  the  captain  in  the  voyage^ 
takes  the  money  of  the  captain,  intended  for  traffic^  and  improves  it  by 
trade ;  it  is  not  sufficient  to  repay  it  with  interest,  but  he  shall  account 
for  his  improvement.     Per  Harcourt,  1  P.  W.  140. 

So,  a  man  who  continues  in  possession  of  the  estate  of  an  infant,  shall 
account  to  the  infant  for  the  profits,  from  the  time  when  his  title  accrued, 
and  not  from  the  filing  of  the  bill  only.    2  P.  W.  {64^5.) 

(2  A  70  When  bound  by  an  account  with  another. 

If  land  is  in  mortgage  to  A.,  and  afterwards  to  B.,  and  a  bill  is 
brought  by  A.  for  redemption,  B.  shall  be  bound  by  the  account  be- 
tween the  mortgagor  and  A.  upon  such  bill.  2  Ca.  Ch.  S2.  R.  If  col- 
lusion be  denied.     Ca.  Ch.  299. 

[On  bill  brought  by  husband  and  wife,  an  account  taken  shall  be 
binding  on  a  contingent  remainder-man  when  his  title  vests.    1  Ves.  1 6SJ] 

So,  if  land  is  mortgaged  to  A.,  and  afterwards  settled  for  a  jointure, 
and  then  the  mortgagor  becomes  bankrupt ;  the  account  between  the 
mortgagee  and  the  assignee  binds  the  jointress ;  for  the  assignees  stand 
in  the  place  of  the  mortgagor.     R.  1  Ver.  179. 

So,  an  account  settled  by  the  major  part  of  the  part-owners  of  a  ship, 
binds  the  other  owners.     1  Ver.  ^65.     Vide  ante,  (2  A  S.) 

So,  if  a  book  in  which  an  account  is  entered  by  the  defendant  is 
produced  to  charge  him,  it  shall  be  allowed  for  his.  dischai'ge.  Eq. 
Abr.  10. 

If  a  defendant  is  charged  only  by  his  account  annexed  to  the  answer, 
and  upon  proofs  in  the  cause,  nothing  is  disproved,  but  a  matter 
which  miffht  have  been  proved,  is  verified  by  proof  before  a  master, 
the  defendant  in  other  particulars  shall  be  discharged  by  the  same  ac- 
count.   Eq.  Abr.  10. 

SOf  if  D.  is  charged  only  by  his  oath,  he  shall  be  discharged  by  the 
same.     Ibid. 

(2  A  8.)  When  not. 

But  generally,  an  account  with  A.  does  not  bind  B. 

So,  an  account  by  workmen  with  the  government,  did  not  bind  the 
Duke  of  Marlborough  for  the  bnilding  of  Blenheim.  Eq.  Ca.  26.  (2d 
part  of  2  Mod.  Ca.) 

So,  an  account  by  J.  S.  with  a  trustee  of  a  trust-estate,  who  autho- 
rised him  to  manage  it,  does  not  bind  the  cestui  que  trust.     Eq.  Abr.  6. 

Yet,  if  A.  receives  money  as  servant  to  B.,  and  pays  it  to  him,  he 
shall  not  accoimt  afterwards  to  another  person,  to  whom  B.  is  accoun- 
table, unless  there  is  collusion  between  them,  if  he  declare  this  by  his 
answer.     Ibid. 

And  it  is  sufficient  to  say  generally,  that  all  received  by  him,  was  re- 
ceived and  disposed  of  by  the  order  of  his  master.    Ibid. 

Kk4  (2B)aO* 
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(2  B.)  auminisrtrator. 

C2  B  1.)  When  he  shall  have  relief. 

An  administrator  shall  be  relieved  in  chancery  aminst  a  firaod  to  his 
administration ;  as,  if  an  administration  is  wrongnilly  obtained,  and 
afterwards  r«3ealed  upon  citation,  an  assignment  of  a  term  in  trust 
for  himself,  snail  be  revoked  and  avoided  oy  the  subsequent  admini* 
strator.  fi.  2  Ca.  Ch.  129.  Vide  Administrator  and  Administration:— 
Vide  post,  (3G  1.) 

[If  A*  and  B.  are  administrators^  and  empower  C.  and  D.  sons  of  B. 
to  get  in  the  intestate's  effects,  and  B.  without  the  privity  of  A.  settles 
an  account  with  them,  receives  the  balance^  gives  a  release  and  dies, 
though  this  release  being  mven  to  persons,  acting  under  the  letter  ofat- 
tomey  of  both,  and  theremre  accountable  to  them  in  their  own  right, 
would  be  good  in  law,  yet  equity  will  set  it  aside  if  it  appear  unfiurly  ob* 
tained.     1  Atk.  460.] 

So)  an  administrator  may  exhibit  a  bill  for  the  discovery  of  the  per- 
sonal estate  of  his  intestate. 

Although  there  is  a  suit  in  the  spiritnal  court  for  revoking  the  admi- 
nistration ;  for  that  is  no  plea  for  the  avoiding  of  a  discovery*  R.  1  Ver. 
106. 

[If  administration  is  not  taken  out  when  the  bill  is  filed,  and  this  is 
not  objected  to  in  the  answer,  it  is  sufficient  if  it  is  procured  before  hear- 
ing.    2  Atk.  120.] 

(2  B  S.)  When  there  shall  be  relief  against  him. 

So,  upon  a  bill  by  a  legatee,  the  husband  administrator  de  bonis  nofh 
&c.  to  his  wife,  executrix  and  residuary  legatee  cum  tesiamento  annexOf 
shall  be  obliged  to  give  security  for  the  legacy,  upon  a  suggestion  of 
his  insolvency.     R.  2  Ver.  249. 

[If  a  person  in  debt  has  assigned  his  effects  to  one  abroad,  dies  in- 
testate, and  the  next  of  kin  applies  for  adminbtration,  and  is  going  to 
his  usual  residence  out  of  the  jurisdiction  of  this  court,  it  will  order 
him  to  give  security  to  abide  the  decree  to  be  made  on  hearing. 
2  Atk.  66.] 

But  if  an  executor  or  administrator  pays  a  debt  upon  bond  to  a  trustee 
for  himself  who  had  obtained  judgment ;  a  creditor  shall  not  be  aided 
against  him.     2  Ch.  R.  103. 

Although  the  bond  was  given  to  leave  his  wife  1500/.  at  his  death, 
when  her  portion  was  but  500/.     R.  2  Ch.  R.  lOS. 

Although  the  whole  portion  was  not  paid ;  but  the  part  not  paid  shall 
go  in  satisfaction  j9ro  ianto*    2  Ch.  R.  104. 

So,  if  an  administration  is  repealed  and  granted  to  another,  and  the 
prior  administrator  has  accounted  in  the  spiritual  court  to  the  second, 
and  delivered  to  him  all  the  effects;  he  shall  not  afterwards  be  charged 
by  creditors  of  the  intestate,  because  he  had  goods  of  the  testator  in  his 
hands,  without  an  account  ^  novo.    R.  Ch.  R.  128. 

So,  if  there  is  a  settlement  for  a  jointure  in  bar  of  all  share  of  the 
husband's  personal  estate,  which  the  wife  may  have  by  custom  or  other- 
wise, she  shall  be  barred  of  the  share,  which  she  would  have  had  by  the 
statute  of  distribution,  22  ic  23  Car.  2.  if  she  survives  her  husband. 
R.  per  Lord  Nottingham,  reversed  by  Lord  Guilford,  and  affirmed  by 
Jcfferys,  i  Ver.  15.     Vide  post,  (2  M.  10.) 

[An 
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[An  administrator  shall  not  be  charged  with  interest,  on  account  of 
personal  estate  in  every  case;  but  if  he  has  it  long  in  his  hands,  and 
part  is  out  at  interest,  he  shall.     2  Atk.  151.] 

[If  A.  and  B.  are  sureties  with  C.  in  an  administration-bond,  and  C. 
exhibits  an  inventory,  and  D.  a  creditor  of  intestate  by  bond  brings  action 
against  C,  who  pleads  no  assets  uUra^  &&  and  thereupon  D.  gets  assign- 
ment of  administration  bond,  and  brings  three  actions  against  A.,  B.^ 
and  C. ;  for  that  C.  had  not  exhibited  a  perfect  inventory,  and  no  de- 
fence being  made  has  judgment  by  default;  this  court  will  on  a  bill  for 
an  injunction  order  an  account  only  of  what  was  exhibited  upon  the 
inventory,  and  that  the  verdict  shall  stand  as  a  security  for  so  much  as 
that  shall  fall  short  of  satisfying  defendant's  principal  and  interest. 
3  Atk.  248.] 

[A  solicitor  in  disburse  for  his  client,  shall  be  paid  out  of  a  duty  do- 
creed  to  his  administrator,  and  has  alien  upon  it  before  the  bond  credi- 
tors of  the  intestate.    3  Atk.  720.] 

(2  C)  agreement 

(i  C 1.)  When  decreed. — ^Upon  articles  for  the  assurance  of 

lands,  &c. 

Chancery  will  enforce  the  performance  of  an  agreement ;  as,  if  articles 
are  signed  tor  the  conveyance  of  lands  for  money,  and  the  vendor  after- 
wards refuses,  he  shall  be  compelled  to  make  such  assurance  as  a  master 
shall  approve.     R.  Ch.  R.  20. 

[In  construing  agreements  there  is  no  difference  between  a  court  of 
law  and  a  court  of  equity.  A  court  of  equity  cannot  make  an  agree- 
ment for  the  parties ;  it  can  only  explain  what  their  true  meaning  was, 
and  that  is  also  the  du^  of  a  court  of  law.  Per  Lord  Mansfield, 
Douglas,  277. 

[&e  also  Fearne's  Contingent  Remainders,  59.  ^3.  110.  IIS.  125. 
31.  428.] 

[If  a  real  estate  is  devised  to  trustees  to  sell  and  pay  debts,  &c.  and 
the  residue  to  the  heir  at  law,  and  A.  agrees  with  one  of  the  trustees  to 
purchase,  and  enters  on  part  of  the  premises,  the  court  wiU  compel  him 
to  complete  his  purchase  though  the  will  is  not  proved  in  equity  against 
the  heir  who  is  abroad.     3  P.  W.  190.] 

So,  if  the  articles  are  to  make  a  jointure,  lease,  &c.  Vide  post, 
(3  Z  1.) 

So,  if  articles  are  to  levy  a  fine ;  a  fine  shall  be  decreed  in  specie. 
R.  2  Mod.  91. 

So,  if  articles  are  signed,  though  not  sealed,  nor  the  money  paid. 

So,  if  a  setdement  upon  the  sister  of  B.  by  their  father,  is  acknowledged 
by  the  mother  and  guardian  of  B.,  and  possession  delivered,  with  a  co- 
venant by  the  motlier  upon  her  marriage,  that  she  shall  have  the  lands 
to  her  and  her  heirs,  to  which  B.,  during  his  nonage  was  a  witness :  it 
shall  be  decreed,  though  there  be  no  proof  of  a  settlement  by  the  &then 
Ca.  Ch.  47. 

[If  A.,  tenant  for  life,  remainder  to  his  first,  &c.  sons  in  tail,  remainder 

w'lto  his  right  heirs,  and  his  two  sons,  B.  and  C,  release  to  trustees,  to 

bold  (as  to  part)  to  the  use  of  A.  for  life,  to  B.  for  life,  to  D.  and  E. 

trustees  to  preserve,  &c.  to  his  first  and  other  sons  in  tail,  to  C.  for  life, 

to 
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to  his  daughters  of  B.  in  tail,  to  the  daughters  of  C.  in  tail,  remainder 
to  the  riffht  heirs  of  A.,  and  as  to  other  part  to  A.  for  life^  to  C.  for  life, 
&c.  in  luce  manner^  with  covenant  to  sufier  recovery  in  twelve  months, 
and  for  further  assurance  (but  the  trustee  in  the  original  settlement  not 
a  party),  and  by  other  lease  and  release  to  which  the  tmstee  in  the  old 
settlement  is  a  party,  A.,  B.,  and  C.  make  D.  and  E.  tenants  to  the 
pracipe  to  suffer  a  recovery  for  the  purpose  in  the  former  setdement ; 
and  before  the  recovery  B.  dies,  leaving  a  son,  and  then  A.  and  C.  cove* 
nant  to  suffer  a  recovery,  D.  and  E.  to  be  tenants  to  the  pracipe,  to  the 
use  (as  to  part)  of  A.  in  fee,  and  as  to  other  part  to  the  use  of  A.  for  life, 
remainder  to  C.  in  fee,  and  the  recovery  is  suffered  accordingly ;  and.  it 
is  found  that  B.  was  a  bastard,  yet  his  son  shall  have  the  lands  limited  to 
him  by  the  first  deeds,  and  the  benefit  of  the  covenants  therein ;  and  C 
shall  have  those  limited  to  A.  for  life,  with  remainder  to  C.  for  life. 
1  Atk.  2.] 

[For  this  agreement  in  the  lifetime  of  B.  was  a  compromise  of  a  doubt- 
ful right ;  and  a  compromise  of  a  doubtful  right  is  a  sufiicient  foundation 
for  an  agreement.     1  Atk.  10.] 

[If  father  and  son  on  the  son's  marriage  execute  articles,  and  settle 
part  of  the  estate  to  the  son  for  life,  then  in  aid  of  other  lands  to  secure 
wife's  jointure,  then  to  raise  additional  portions  to  daughters,  then  to 
trustees  to  preserve,  &c.  to  sons  in  tidl  male,  then  to  sons  by  other  mar- 
riage, then  to  his  second  daughter  A.  and  her  heirs  male,  unless  the 
father  makes  other  appointment,  then  to  his  other  daughters  in  tail, 
then  to  B.  and  then  to  the  father's  right  heirs ;  and  the  father  and  then 
the  son  die ;  the  aiticles  shall  be  carried  into  execution  for  the  benefit 
of  A.     3  Atk.  186.] 

[If  A.  on  marriage  with  B.  agrees  to  settle  her  fortime  on  her  for  life, 
then  if  no  children  to  himself;  and  afterwards,  an  accession  of  fortune 
comes  to  B.  on  her  sister's  death,  to  arise  by  sale  of  her  father's  estate, 
which  is  sold,  and  the  money  received  by  C,  a  trustee  in  the  marriage 
articles,  to  whom  A.  gives  a  receipt  for  his  share,  which  he  thereby  pro- 
mises to  lay  out  pursuant  to  the  trust  reposed  in  C,  this  note  binds  A. 
his  representatives  and  claimants  under  his  will  to  perform,  and  the 
court  will  decree  the  money  to  be  so  laid  out.     1  Ves.  534.] 

So,  if  upon  a  purchase,  there  is  a  covenant  to  give  collateral  securi^ 
that  his  wife  shall  not  revoke  it,  it  shall  be  decreed,  that  the  heir  of 
the  wife  shall  convey,  or  that  such  collateral  security  shall  be  given. 
Cb.  R.  192. 

So,  if  there  is  an  agreement  for  the  sale  of  an  estate,  the  heir  shall 
be  decreed  to  convey,  though  the  money  shall  be  paid  to  the  executor. 
2Ver.  215. 

So,  if  the  agreement  is  by  bond,  to  settle  before  such  a  day,  and  the 
obligor  dies  before  the  day,  by  which  there  can  be  no  performance^ 
and  the  bond  is  saved.     R.  £q.  Abr.  18. 

If  there  is  an  agreement,  before  the  death  of  B.,  to  divide  all  that  B. 
should  devise  to  A.  and  C.  between  them,  it  shall  be  decreed.  2  P.  W. 
183. 

If  an  agreement  is  by  a  vestry,  upon  a  valuable  consideration^  that  a 
bell  shall  not.  be  rung  in  a  morning  early.     2  P.  W.  267* 

If  there  is  an  agreement  for  the  purchase  of  land,  and  the  purchaser 
dies,  the  executor  shall  be  decreed  to  pay  the  money,  though  the  •agree- 

meat 
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ment  was  volantary,  and  the  land  shall  be  conveyed  to  the  heir.  2  P.W* 
175.  (681.) 

.  [If  a  contract  for  stock  be  executed,  the  court  will  not  break  into 
it ;  if  it  be  only  executory,  plaintiff  must  seek  his  remedy  at  law. 
Bunb.  135.] 

[An  agreement  for  a  lease  from  a  dean  and  chapter,  signed  by  the 
dean  only,  for  himself  and  chapter,  shall  bind  the  chapter.    2  Atk.  44«] 

[If  A.,  treating  with  the  agent  of  B.  consents  he  (B.)  shall  build,  on 
condition  he  employs  him  (A.)  in  his  trade,  the  agent  says  nothing,  B.. 
builds  and  does  not  employ  A.,  and  A.  builds  a  wall  to  obstruct  the 
lights ;  A«  shall  be  decreed  to  puU  down  the  wall,  and  B.  shall  employ 
him.     2  Atk.  83.] 

[No  objection  to  a  sale  by  auction  that  persons  were  employed  by  the 
vendor  to  bid  for  him  without  public  notice.    2  Ves.  jun*  Q2S*  in  not] 

[Performance  cannot  be  decreed  of  an  agreement  with  a  variation 
made  in  it  by  the  court.    4  Bro.  C.  C.  477*] 

[Specific  performance  of  an  agreement  to  purchase,  may  be  decreed 
after  considerable  delay;  if  the  vendee  has  not  demanded  his  deposit^ 
or  shewn  a  determination  not  to  proceed  in'  the  purchase.  4  Bro.  C.  C. 
329.] 

[Upon  sale  of  a  reversion,  a  part  of  the  terms  was,  that  the  purchase 
money  should  be  paid  by  a  certain  time :  not  being  so  by  default  of  the 
vendee,  vendor  held  to  be  discharged  from  his  contract.  4  Bro.  C.  C» 
391.] 

(2  C  2.)  Against  whom  it  shall  be  decreed. 

So,  an  agreement  shall  be  decreed  against  a  subsequent  purchaser^ 
with  notice.     R.  Ca.  Ch.  212.     Vide  post  (4  I,  &c.— 4  W.  28.) 

Although  a  conveyance  and  fine  be  executed  to  him.  Semb.  Ca.  Ch. 
212. 

[So,  against  the  heir  of  a  person  who  contracted  to,  sell  a  piece  of 
land  for  a  sum  of  money  and  an  annuity,  though  the  annuitant  died 
before  any  payment  became  due,  if  no  impeachment  can  be  made  to  the 
fairness  of  the  transaction.     ]  Brown.  Ch.  Rep.  157.] 

[But  if  A.  being  indebted  to  B.  by  judgment,  agrees  to  assign  a 
lease  to  him  who  is  to  give  him  a  defeasance,  and  A.  sends  the  lease  to 
B.  and  a  letter  to  a  scrivener  to  draw  such  assignment  and  defeasance, 
and  before  execution  dies ;  and  his  executor,  without  notice,  assigns 
the  interest  of  lease  to  C.  and  D.  in  trust  for  himself,  and  then  for  them 
(who  were  all  judgment  creditors).  Though  this  is  a  good  lien  on  the 
testator,  and  on  the  executor,  and  within  the  statute,  yet  as  the  execn* 
tor  and  C.  and  D.  have  a  legal  as  well  as  an  equitable  title,  the 
court  will  not  decree  the  agreements  to  be  carried  into  executi<»r. 
Bunb.  BS.'\ 

So^  there  shall  be  a  decree  against  an  heir,  who  claims  by  voluntary 
conveyance,  where  the  articles  are  upon  a  valuable  consideration. 
R.  1  Ch.  R.  146,  7.     Vide  post,  (S  M  5.) 

So,  if  A.  who  has  only  a  possibility,  in  case  his  elder  brother  dies 
without  issue,  agrees  to  settle  lands,  afler  his  decease,  if  thc^  descend 
to  him,  upon  a  relation,  who  married  without  his  father's  consent,  to 
the  intent  that  his  father  should  be  reconciled,  though  there  was  no 
other  consideration.     R.  1  Ch.  R.  1 59. 

So, 
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So,  an  i^;reemenl  with  an  infant,  if  he  receives  interest  under  it  after 
his  foil  age,  shall  be  decreed  against  him.     1  Ver.  132. 

So,  an  agreement  with  the  trustees  of  the  inheritance,  after  an  estate 
for  life  in  A.  for  the  purchase  of  the  whole  estate,  shall  be  decreed  against 
A.,  if  made  witli  his  consent     R.  1  Ch.  R.  228. 

[If  money  is  devised  to  be  laid  out  in  land,  to  the  use  of  B.  in  tail, 
remainder  to  C.  in  fee,  and  they  agree  in  writing  to  divide  the  money, 
and  B*  dies  without  issue  before  it  is  divided,  tne  agreement  shall  be 
decreed  against  C.  m  favour  of  B.'s  executor.  P.  6  G.  2.  C.  T.  T. 
271.] 

So,  an  agreement  with  husband  and  wife  to  levy  a  fine,  make  s 
surrender,  &c«  shall  be  decreed  against  the  wife  surviving.  R.  2  Ver. 
61. 

So,  by  an  elder  and  younger  brother^  it  shall  be  decreed  against  the 
younger,  after  the  death  of  tne  elder  brother.    Dub.  Winch,  4, 5. 

But  an  agreement,  by  tenant  for  life  or  in  tail,  lord  of  a  manor,  for  a 
copyhold  estate,  shall  not  be  decreed  against  him  in  the  remainder  or 
reversion.     1  Ver.  472. 

[If  tenant  in  tail,  with  or  without  remainder  over,  contracts  for  sa^ 
receives  the  purchase  money,  and  dies  without  fine  or  recovery,  the 
agreement  shall  not  be  carried  into  execution  against  the  issue  in  tail, 
or  reminder  clnimma  per/ormam  doni  ;  even  Siough  tenant  in  tail  had 
been  decreedto  perform.    2  Ves.  634.] 

[But  the  reason  of  this  case  is  that  the  issue  or  remainder-man, 
claim  not  from  the  tenant  in  tail,  but  from  the  original  creator  of  the 
estate.] 

An  agreement  by  a  joint-tenant  for  his  moiety  shall  not  be  decreed 
against  the  survivor.     1  Ver.  63. 

Yet,  an  agreement  upon  a  marriage  to  make  a  settlement,  after  the 
issues  of  the  marriage,  upon  other  sons  of  the  lather,  shall  be  decreed 
fuB[ainst  the  covenantor  at  the  suit  of  the  younger  son,  though  not  within 
the  consideration.    2  P.  W.  (594.) 

So,  a  voluntary  settlement  shall  be  decreed  against  the  heir. 

So,  a  voluntary  settlement  upon  one  daughter  shall  be  decreed  agaiudt 
the  other  daughter  and  co-heir,  though  the  father  by  his  will  devised 
the  estate  to  them  both.     R.  1  Ch.  R.  167. 

So,  an  agreement  bv  A.  and  B.  upon  the  account  of  a  parish  for 
pjAvement  or  other  work  done  for  the  benefit  of  the  parish,  where  A.  has 
the  agreement  in  his  custody,  shall J[>e  decreed  against  A.  and  Bi^and 
they  must  pursue  their  remedy  against  the  other  parishioners.  R.  Hard. 
205. 

If  A.  and  others  undertake  the  draining  of  a  level,  and  are  allowed  a 
third  part  of  the  level,  and  thereupon  agree  to  maintain  the  banks  of 
the  whole;  B.  upon  this  agreement  shall  be  aided  against  A.  and  the 
others,  if  they  do  not  maintain  them,  although  he  is  not  party  or  privy 
to  the  agreement.     R.  Htfrd.  169. 

(S  C  3.)  When  upon  a  parol  agreement  and  when  not. 

So,  if  there  be  an  agreement  by  parol,  if  it  is  in  part  executed,  as  if 
tlie  money,  or  the  greatest  part  of  it,  is  paid  to  the  vendor.  Vide  £q. 
Abr.  19. 

[An  agreement  is  binding  on  a  party  who  has  not  signed  it,  if  he  has 

done 
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done  a  particular  thing  thereon,  as  if  he  has  paid  part  of  parchase 
money.     1  Ves.  82.] 

So,  if  a  man  exchanges  land  by  parol,  apd  one  party  enters  upNon  the 
land,  he  shall  be  compelled  to  convey  *fais  land  to  the  other.  Vide 
Eq.Abr.  21. 

So^  a  parol  agreement,  executed  by  deliveiy  of  the  possession,  vras 
decrc^  against  a  purchaser  with  notice  after  conveyances  to  him  .exe- 
cuted.    1  Ver.  364f.     Eq.  Abr.  21. 

So,  a  parol  agreement  in  consideration  of  a  marriage  with  the  partv'g 
niece,  where  the  husband  has  made  a  settlement  accordingly  on  Lis 
part.     R.  Ch.  R.  465. 

So,  upon  an  agreement  for  the  surrender  of  a  term,  where  the  lessor 
accepts  the  key,  he  shall  be  bound  to  accept  of  the  surrender.  R«  2  Ver. 
118. 

So,  if  A.  offers  1200/.  for  a  purchase,  which  is  accepted^  and  A.,  has 
possession  given,  and  a  conveyance  Is  directed,  but  afterwards  A.  would 
recede,  he  shall  be  decreed  to  proceed,  if  the  title  is  good.  R.  2  Ver. 
^55. 

[If  A.  has  paid  part  of  the  purchase  money  for  copyhold  lands,  and 
B'.  given  him  a  note  acknowledging  the  receipt  in  part,  and  promising 
to  make  good  title^  &c.  and  brought  his  writings  to  A.'s  counsel  who 
approved,  and  A.  had  done  ads  of  ownership  and  made  promises,  &c. ; 
the  court  will  compel  A.  to  a  specific  performance.     Bunb.  94.] 

So,  if  an  agreement  is  executed  for  the  making  of  a  jointure,  &c 
and  afterwards,  by  parol  agreement,  part  of  the  portion  is  deposited^ 
lor  making  a  purchase  6t  the  jointure,  and  1002.  per  annum  is  purchased 
therewith,  and  afterwards  mortgaged,  there  shall  be  a  decree  against  the 
mortgagee.     R.  2  Ver.  619. 

[U  there  is  an  agreement  in  writing  for  taking  a  house  at  32/.,  owner 
to  put  it  in  repair,  and  afterwards  parol  agreement  for  40/.,  owner  having 
rebuilt  with  tenant's  consent,  and  lessee  brings  bill  for  specific  perform- 
ance of  the  written  agreement,  parol  evidence  may  be  g^ven  of  the  new 
agreement  to  rebut  the  equity  prayed.     2  Ves*  299.] 

[If  a  man  gives  bond  to  his  son's  marriage  to  pay  hb  wife  and  the  sur« 
vivor  150/.  per  annum,  parol  evidence  may  be  given  that  the  real  agree- 
ment of  all  parlies  was  for  100/.  only.     2  Ves.  S750 

But  a  parol  agreement  was  not  decreed  when  the  money  was  not  paid, 
« though  it  was  provided,  for  the  vendor ;  but  only  damages  given  for  the 
money  provided. 

SOy  where  the  draught  of  a  conveyance  was  agreed  to  and  ordered  to 
be  ingrossed,  die  agreement  not  being  signed,  nor  any  money  paid,  it 
.was  not  decreed. 

[The  vendees  ordering  conveyances  to  be  drawn,  in  pursuance  of  a 
parol  agreement,  and  going  several  times  to  see  the  premises,  and  a 
letter  from  the  vendor  mentioning  the  agreement  but  not  the  price,  are 
notauffidant  evidence  to  have  the  agreement  decreed ;  but  taking  pos- 
session, or  such  other  act,  in  pursuance  of  agreement,  is.  1  Atk.  12;]. 
[If  a  steward  makes  an  agreement  with  a  ten^t  to  deliver  up  part  of 
his  premises,  and  to  have  a  new  lease  of  the  rest  on  certain  terms,  and 
the  tenant  delivers  the  agreement  to  the  steward  to  be  entered  in  his 
fiord's  contract  book,  which  is  done,  and  the  tenant  delivers  up  the  part 
of  his  piemises  accordingly ;  yet  the  lord  is  not  bound  by  this  agreement. 
1  Atk.  497.]    . 

[If 
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[If  A.  and  B.  agrees  that  If  B.  will  surrender  his  cqiyhold  to  €.» 
A.  will  secure  him  an  annuity  of  SL,  and  A.  surrenders  his  copyhold  to 
C.  cbareed  with  the  annuity,  but  B.  refuses  to  surrender  his,  C.  shall 
not  be  obliged  to  pay  the  annuity,  and  parol  evidence  may  be  admitted 
to  vri)ut  the  equity  set  np  by  the  bill.     2  Atk.  98.] 

[But  C.  miffht  bring  his  bill  to  compel  B.  to  surrender.    Ibid.] 

[If  husband  gives  bond  to  trustees  to  secure  500/.*  to  his  wife;  if  she 
Burvtves,  parol  evidence  cannot  be  admitted  to  shew  it  was  intoided  in 
lieu  of  dower.     3  Atk.  8.] 

[If  a  bill  is  brought  to  carry  into  execution  agreement  for  the  lease 
of  a  house,  defendant  the  lessor  shall  be  admitted  to  parol  proof  that 
plaintiff  who  wrote  the  agreement,  omitted  to  make  the  rent  (which  was 
reduced  to  9/.  instead  of  14/.  the  former  rent)  payable  clear  of  all  taxes. 
3  Atk.  888.] 

[If  A.  tenant  in  tail,  to  raise  money  to  pay  debts  on  his  estate,  pro- 
poses to  his  brother  B.  tenant  in  tail  in  remainder^  to  join  in  mortgage 
and  bond  for  1,000/.,  which  is  done,  and  the  money  all  paid  to  A.  on  a 
bill  brought  against  B.  to  exonerate  the  personal  estate  of  A.,  parol  evi- 
dence shtul  not  be  admitted  to  prove  that  this  debt  shall  be  entirely  on 
the  estate  of  B.     1  Ves.  25 1 .  (a).] 

[If]  a  mother  agrees  to  give  her  daughter  a  portion  on  marriage, 
which  is  recited  in  articles  to  which  she  is  not  a  party,  but  sets  her  name 
as  witness,  she  shall  be  decreed  to  pay.     1  "Wlls.  118.] 

So,  after  18  passed,  and  a  fine  levied  of  the  land,  and  no  claim  within 
five  years,  a  parol  agreement  was  not  decreed. 

So,  where  only  iOs.  was  paid,  or  20^.     1  Ch.  R;241. 

So,  a  lease  by  parol  only  shall  not  be  decreed  against  the  heir.  R. 
2  Ca.  Ch.  202. 

{Where  there  is  an  agreement  by  parol,  and  part  of  it  executed, 
equity  will  decree  specific  execution  of  the  whole ;  but  where  there  is 
an  agreement  by  writing  executed,  evidence  cannot  supply  any  defect 
in  that'i^greement,  which  was  intended  to  be  part  of  that  agreement,  but 
not  inserted  in  it.  Bunb.  65»  Bat  if  the  non-insertion  is  charged  to 
have  been  by  fraud.    Qu<] 

(2  C  4.)  Since  the  st  29  Car.  2.  c.  3. 

And  by  the  st  29  Car.  2.  S.  all  leases,  estates,  or  interests  of  firee- 
hold  or  K>r  years,  or  any  uncertain  interest  in  or  out  of  lands,  tene- 
moits,  &c.  not  put  in  writing,  and  signed  by  the  parties  or  their  agents, 
authorized  in  writing,  shall  nave  no  effect  but  as  estates,  at  will,  except 
leases  not  exceeding  three  years,  whereof  the  rent  shall  be  two  thirds  ef 
the  true  value.     Vide  post^  (S  Z  2.) 

And  no  action  shall  be  to  charge  a  defendant,  on  any  wreement  on 
consideration  of  marriage,  or  on  any  contract  or  sale  of  bnds,  &c.  or 
any  interest  concerning  them,  unless  such  agreement,  or  some  notice 
of  it,  be  ii^  writing  signed  by  die  party  or  some  authorized  by  him. 


[(a)  Hie  result  of  all  the  cases  relative  to  the  admission  of  parol  evidence  to  prove 
agreements  seems  to  be  this ;  that  where  a  bill  is  brought  to  enforce  a  parol  agree- 
ment, if  nothing  be  done  to  take  it  out  of  the  statute  of  firauds,  it  shall  not  be 
decreed  i  but  where  a  bill  is  brought  for  anothnr  purpose,  evidence  may  be  given  on 
the  part  or  the  defe&dant,  of  a  parol  agreement,  to  rebut  the  equity  of  th^  pliinti£(!s 
bill.] 

[Equity 


Agreement  511 

[Equity  will  not  lay  down  any  other  rule  of  construdtioii  of  (his  statute 
than  law  does.     1  Atk.  13.] 

[To  add  to  an  agreement  in  writing,  by  admitting  parol  evidence  of 
what  will  affect  land,  is  against  the  statute^  and  against  the  rule  of 
common  law  prior  to  it.     2  Atk.  383.] 

And  therefore  an  agreement  by  parol  shall  not  be  decreed,  though 
the  plaintiff  expends  money  in  confidence  of  it     1  Ver.  151. 

.  [So,  if  A.  agrees  to  sell  land  to  B.  and  writes  to  his  agent  to  give  him 
the  title  deeds,  ne  having  agreed  to  dispose  of  it  to  him,  and  then  A«* 
sells  it  to  C.  wbo  had  nptice  of  this  transaction ;  yet  this  letter  does  not 
take  it  out  of  the  stolilfe  of  frauds  and  peijurles,  for  the  agreement  doer 
not  appear  in  it.  xP.  7  G.  Str.  426.] 

So,  when  aii:^agreement  is  in  writing,  and  an  additional  agreement  i» 
afterwards  made  by  parol,  this  shall  not  he  helped.     R.  ^  Ca.  Ch.  142. 

If  A.  in  treaty  for  a  purchase  desists,  upon  an  agreement  by  B.  to 
permit  him  to  have  part  of  the  land,  though  B.  thereupon  purchases. 
Cont.  at  the  Rolls,  but  per  Cowper  ace.     2  Ver.  627* 

So,  if  there  is  a  letter  agreeing  to  give  so  much  with  a  daughter,  and 
afterwards  a  diflerent  agreement  is  written,  but  not  signed,  it  shall  not 
be  decreed.     Semb.  2  Ver.  34.  .  < 

Yet  an  agreement  to  assign  a  term  and  goods,  and  that  it  should  be 
put  in  writing,  was  decreed  to  be  executed,  it  being  part  of  the  agrees 
ment  that  it  should  be  put  in  writing  and  part  of  the  money  being  paid* 
R.  upon  a  plea  of  the  stat.  29  Car.  2.     2  Ca.  Ch.  135,  6.     Adm. 

1  Ver.  151.     Especially  if  the  reducing  it  into  writing  is  prevented^  hj 
fraud.     £q.  Abr.  19.  (a) 

If  a  bond  is  given  by  a  womian  to  A.  to  settle  her  estate  on  him  in 
fee  after  marriage;  although  the  bond  is  made  void  by  the  marriage^ 
it   shall    be    evidence   of  the   agreement,  which   shall  be  decreed. 

2  P.  W.  244. 

So,  an  agreement  to  sell  a  house,  &c.  signed  only  by  one;  he  shall 
be  enforced  to  perform  it^  though  it  was  not  signed  by  the  other. 
R.  2  Ca.  Ch.  164. 

So,  if  an  agreement  be  by  A.,  B.,  and  C.  to  make  a  lease,  and  it  is 
executed  by  A.,  it  shall  be  decreed  that  B.  and  C.^  who  were  the  sona 
of  A.,  shall  execute  it,  though  the  agreement  was  by  parol;  for  it  is 
out  of  the  statute.     R.  upon  a  plea  of  the  stat.     1  Ver.  210. 

An  agreement  for  a  mortgage  shdl  be  decreed,  though  by  parol, 
where  it  was  executed  by  one  party.     Eq.  Abr.  20. 

So,  if  A.  upon  a  treaty  of  marriage  between  his  daughter  and  B. 
writes  by  letter,  that  he  will  give  1500/.  in  answer  to  a  letter  by  C,  and 
afterwards  C.  by  another  letter  says,  that  he  will  go  no  further  in  the 
treaty,  if  A.  will  not  give  more,  and  A.  afterwards  by  parol  declares 
that  he  will  give  1500/.,  he  shall  be  decreed  so  to  do,  though  the  first- 
promise  to  C.  seemed  to  be  waived  by  his  answer .-^R.  1  Ver.  111.20K 
R.  where  there  was  such  a  letter  without  more ;  and  affirmed  in  parlia-* 
ment,  2  Ver.  322*    Dub*  Eq.  Abr.  20. 


(a)  Note:  Lord  Thurlow  said  that  where  the  medium  of  fraud  was  interposed  U^ 
prevent  the  agreement  bdng  put  in  wtitiiig»  and  it  was  stated  to  be  part  of  the 
esreement  that  it  should  be  put  in  writing,  he  agreed  that  this  would  take  it  out  of 
the  statute;  but  that  the  doctrme  as  laid  down  here  generally  was  but  a  single  ded- 
sion,  and  contradicted,  though  not  expressly,  yet  by  the  current  of  (pinions.- 
%  ]Brown,  56$, 

But 
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But  a  letter,  ^diat  he  will  give  8000/.  not  shemi  to  the  husbanil, 
who  accepts  of '2000/.  given  by  will,'  is  not  a  ground  for  more* 
2P.W.  75. 

So,  if  a  joint- lessee  agrees  by  parol  to  assign  bis  part  of  the  lease  to 
his  companion,  and  accepts  of  any  thing  to  bind  the  contract,  the  sta- 
tate  is  nd  plea.     1  Ver.  472,  3^ 

[So^  if  there  is  a  parol  a^eement  for  a  lease  for  21  years,  and  lessee 
enters  and  enjoys  for  several  years,  he  shall  not  plead  the  statute.  Str. 
783.] 

S09  if  money  is  expended,  in  confidence  of  a  parol  agreement,  equity 
will  relieve  for  the  money.     1  Ver.  158. 

So,  if  a  lease  by  A.  to  B.  is  agreed  by  parol,  and  drawn  and  in« 
grossed  by  the  counsel  of  B.  and  afi£rwiu*ds  executed  by  A.,  it  shall 
not  be  avoided  by^  B.  Semb.  upon  a  plea  of  the  stat.  and  the  plea 
over-ruled.     1  Ver*.  22 1,  2. 

[A  person  subscribing  a  deed  as  a  witness  only,  and  knowing  the 
contents,  is  a  signing  within  the  statute,  if  it  is  a  complete  agreement 
vednced  to  a  certainty;  for  where  the  substance  has  been  complied 
with,  the  forms  of  the  statute  have  not  been  insisted  on.  8  Atk.  503. 
iVes.  6.]     1  Wil.  118. 

So,  if  an  agreement,  upon  a  treaty  of  marriage,  is  drawn  by  an 
attorney,  but  before  the  signing  they  part,  yet  the  marriage  is  solemnized 
with  the  privi^  of  them  all,  it  shall  be  decreed.     R.  2  Ver.  200. 

[So,  it  .the  defendant  before  marriaffe  promised  verbally  to  settle  the 
plaintiff's  estate  to  her  separate  use,  and  after  marriage  declares  bv  letter, 
that  he  is  ready  to  sign  the  writings  according  to  ner  desire ;  ne  shall 
not  be  permitted  to  plead  the  statute  of  frauds  and  perj4]ries.  M.  6  6. 
in  Cane  Str.  236.] 

.  [If  an  agreement  is  made  previous  to  marriage,  that  an  estate  shall 
be  after  the  mother's  decease  enjoyed  by  the  wife  for  her  separate  use 
during  the  coverture,  and  the  de^s  are  drawn,  limiting  it  to  the  hus- 
liand,  and  «he  refuses  to  execute  till  rectified,  whereupon  a  note  is  given 
and  signed  by  the  husband  that  she  shall  so  enjoy ;  this  note  shall  be 
looked  on  as  part  of  the  agreement  and  settlement^  and  the  wife  shall 
be  relieved  agaii)st  the  husband  or  his  assignees.    2  Atk.  558-] 

[If  there  is  an  agreement  that  500/.  shaU  be  settled  to  the  wife's  use 
during  coverture,  and  afterwards  as  she  shall  appoint,  but  the  parties 
are  married  before  it  is  executed ;  afterwards  it  is  prepared,  and  altene 
tipns  made  in  husband's  writing,  who  tells  wife  that  they  are  for  her 
benefit,  and  suffers  her  to  receive  to  her  use  during  coverture ;  the  sta- 
tute of  firauds  cannot  be  pleaded  to  a  discovery  of  such  agreement. 
1  Ves.  2970 

If  signed  by  the  plaintiff  but  the  defendant  tears  the  articles,  yet 
assents  to  the  marriage,  Uie  defendant  shall  be  decreed  to  execute. 
R.  2  Ver.  373.    Eq.  Abr.  20.] 

If  an  agreement  prayed  to  be  performed  be  confessed  by  the  answer, 
it  shall  be  decreed,  although  by  parol.  £q.  Abr.  19.  iEq.  Ca.  86. 
(2d  part  of  2  Mod.  Ca.)  (a) 


(a)  Note:  There  seems  yet  to  be  much  doubt  on  the  subject  of  pleaiOng  the 
statute  to  parol  agreemeots,  and  how  far  a  confession,  by  answer,  wUl  oyer-nile'the 
plea.    Vide  this  question  much  agitated  in  2  Brown  Ch.  Rep.  5S^  et  seq. 


(2  C  5.)  De- 
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•    (2  C  5.)  Decree  though  not  cquaK 

And  an  agreement  may  be  decreed,  thoug|i  it  is  not  equal;  as,  if  a 
man  agreed  to  assign  a  collie  jease,  for  an  abatement  of  420Z.  (when 
the  lease  was  purchased  for  49820/.)  when  the  king  was  restored;  the 
agreement  was  decreed  against  the  son  after  the  restoration.  R.  Ca.  Ch« 
42. 

If  A*  agree  to  pay  750/.  per  ann.  for  rent  of  water  to  the  city  of 
London,  and  it  is  not  of  the  value  of  ,300/.  per  ann.  he  shall  not  be^ 
aided;  for  a  losing  bargain  shall  be  decreed  as  well  as  a  beneficial  one. 
R.  2  Ver.  423. 

If  A*  agrees  to  pay  40/.  per  ann.  to  B.  an  executor,  in  consideration 
of  the  personal  estate  of  the  testator  transferred  to  him,  and  there  is  not 
sufficient  for  payment  of  debts,  if  there  was  no  misrepresentation,  it  shall 
be  decreed  to  be  carried  into  execution.     R.  1  P.  W.  542.   . 

(2*C  6.)  Though  founded  upon  mistake. 

So^  an  agreement  founded  upon  mistake,  may  be  decreed;  as,  if 
tenant  in  tail  devises  freehold  land  to  his  youngest  son,  and  copyhold  to 
th^  eldest,  and  the  youngest  sets  up  a  recovery,  whereupon  it  is  agreed, 
that  the  youngest  and  eldest  son  shall  enjoy  their  respective  devises; 
the  agreement  was  decreed  against  the  eldest  son,  though  no  recovery 
was 'completed.     R.  Ca.  Ch.  85.        . 

So  marriage  articles  to  make  a  setdement  upon  a  son  for  life,  to  his 
wife  for  jointure,  then  to  the  first,  second,  and  other  sons  of  the  mar^ 
Yiage,  then  to  the  right  heirs  of  the  son,  shall  be  allowed,  though  the 
fioher  insists  that  he  was  surprised,  and  intended  upon  default  of  issue 
male,  to  have  a  limited  provision  for  the  issue  female  of  the  marriage, 
imd  then  to  his  second  son,  &c.     1  Ver.  320. 

[If  the  proper  papers  are  before  the  parties  and  their  counsel,  when 
preparing  an  agreement,  they  shall  be  supposed  to  be  acquainted  widi 
the  consequences  at  law ;  and  after  an  agreement  has  settled  all  disputes 
betwe^  parties,  the  court  will  not  enter  into  a  question  which  might 
have  been  started  had  there  been  no  such  agreement.    2  Atk.  587.  J 

[If  a  man  devise  an  annuity  payable  out  of  real  estate,  and  the  an- 
nuity is  paid  for  many  (16)  years,  without  any  deduction,  the  court 
will  presume  it  was  by  mutual  consent,  and  will  not  decree  the  annuitant 
to  refund  the  land  tax,  though  for  the  future  he  shall  be  subject  to  it. 
3  Atk.  673.] 

[The  court  will  not  relieve  against  a  contract  in  writing,  (as  a  policy 
of  insurance,)  unless  there  is  express  proof  of  the  mistake  of  the  intention 
of  the  parti^.    3  Ves.  3 1 7.] 

(2  O  70  Thougt  the  consideration  was  remote. 

So,  an  agreement  shall  be  decreed,  though  it  be  for  die  settlement 
of  a  remainder  after  an  estate  tail.  Cont.  Ca.  -Ch ^  244.  Vide  post, 
(2  T  9.-4  H  9.-r-4  O  7.) 

'So,  ifawomap  agrees  with  the  heir,  who  claims  the  inheritance, 
that  if  she  dies  without  issue,  she  will  leave  him  the  land,  or  500/.,  and 
afterwards  marries  and  dies,  the  agreement  shall  be  decreed  against  the 
husband.     ]  Ver*  48. 

So}  if  an  agreement  for  a  jointure,  provision  for  children,  &c.  is  vo- 
luntary, it  shall  be  decreed.     1  Ver.  427)  8. 
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Bat^  where  A.  settles  land,  upon  the  marriage  of  R  his  son,  (or  Vi(e, 
afterwards  to  his  wife  for  life,  afterwards  to  the  Iieirs  of  the  body  of  B., 
and  covenants  to  make  a  settlement  of  other  land  to  the  same  uses,  and 
makes  B.  his  executor,  and  dies,  without  making  any  other  settlement: 
B.  levies  a  fine  of  the  lands  settled,  and  gives  200/.  to  C.  his  son,  upon 
condition  that  he  releases  all  demands  to  nis  executrix;  C.  shall  not  be 
aided,  in  respect  of  the  covenant  of  the  other  settlement  made  by  A., 
because  by  such  settlement  B.  would  have  been  tenant  in  tail,  and  might 
by  fine  or  recovery,  have  barred  C.     1  Ver.  480. 

(2  C  8.)   But  an  agreement  shall  not  be  decreed.  —  If  made 

without  a  consideration. 

But  an  agreement  shall  not  be  decreed,  if  there  be  not  any  considera- 
tion for  it.     Vide  post,  (2  T  9.) 

Or,  if  the  consideration  does  not  extend  to  the  plaintiff;  as,  if  A. 
upon  the  marriage  of  his  son  with  B.,  covenants  to  settle  lands,  to  the 
.use  of  himself  for  life,  then  to  the  son  for  life,  then  to  B.  for  life,  then 
to  the  first  and  other  sons  of  the  marriage  in  tail,  remainder  to  D.  his 
cousin,  &;c.  After  the  death  of  the  son  without  issue,  D.  shall  not 
compel  the  execution  of  the  covenant  against  the  devisee  of  A.  2  P.  W. 
256- 

[An  agreement  to  settle  boundaries  mutually  is  a  consideration  for 
the  court  to  decree  specificallv.     1  Ves.  444.] 

If  A.  has  a  personal  estate  by  will,  which  gives  it,  if  A.  dies  without 
Iieirs  male  of  nis  body  to  D.,  and  afl^rwards  A.,  upon  marriage,  agrees 
to  purchase  land  to  be  setded  ut  suprOf  and  before  the  setdement  is 
made,  A.  dies  without  issue  male,  having  three  daughters.  Qu.  Whether 
D.  shall  ccHnpel  execution  ?     Temp.  G.  2.  10.  Vide  infra. 

[If  tenant  for  life  contract  for  sale  of  lands,  the  agreement  shall  not 
be  decreed' for  the  son,  because  the  lien  was  not  reciprocal.    Bunb. 

But,  if  the  consideration  extends  to  him  in  the  remainder,  it  shall  be 
decreed  ;«as,  if  A.  and  his  son,  upon  the  marriage  of  the  son,  covenant 
to  make  a  settlement  after  the  issue  of  the  marriage,  upon  B.  the  second 
son,  it  shall  be  decreed,  if  thei^e  was  an  estate  m  the  eldest  son ;  for 
perhaps  the  settlement  on  B.  was  an  inducement  to  A.  to  join.  2  P.  W. 
256.  (S94.) 

So,  if  a  testator  had  limited  a  personal  estate  to  the  son  of  A.,  and 
after  his  death  without  heirs  male  of  his  body,  to  B.  the  second  son. 
2  P.  W.  (600.) 

[An  agreement  to  pay  money  in  consideration  of  stifling  a  prosecu- 
tion for  felony  shall  not  be  decreed ;  but  for  stifling  a  prosecution  for 
fraud,  it  jnay.     3  P.  W.  277.] 

(2  C  9.)  If  it  be  unreasonable. 

Or,  if  it  is  apparentlv  unreasonable,  as,  a  marriage  agreement,  by 
which  the  daughter  would  have  more  than  die  father,  who  was  in  debt, 
and  die  mother  and  two  other  daughters  would  have  less,  where  the 
husband  afterwards  made  his  addresses  to  another  woman,  and  then, 
without  reducing  the  agreement  into  writing,  married  this  daughter, 
whs  not  decreed.     2  Ca.  Ch.  17.  i 

So,  where  A.  agreed  to  sell  land  to  B.  for  15,000/.  which  was  to  be 
paid  in  rconey,  or  land  to.sudi  a  value  jretumed  for  it,  and  afterwards 
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sold  at  an  under-valuci  part  to  B.,  on  pretence  tliat  it  was  immaterial 
what  value  wasi  expressed,  and  then  B.  would  have  returned  the  residue 
in  land,  the  agreement  was  not  decreed,  although  performed  in  part. 
R.  2  Ver.  186. 

So,  an  agreement  of  a  woman,  in  consideration  of  10/.  to  pay  100/. 
if  she  married,  shall  be  relieved  for  all  but  10/.     Ow.  S4. 

So,  an  agreement  for  SO/,  and  20/.  perann.  for  the  life  of  a  father,  to 
convey  the  party's  remainder  in  tail,  after  the  death  of  his  father,  of 
the  value  of  800/.  if  he  came  into  possession,  shall  not  be  decreed. 
R.  per  Nottingham,  cont.  per  North,  but  ace.  per  Jefferys,    1  Ver. 

167-  271. 

[If  a  daughter  left  an  infant,  soon  after  coming  of  age,  agrees  with 
the  widow  concerning  the  distribution  of  her  father,  an  intestate's  estate, 
and  her  husband  afterwards  ratifies  the  agreement,  yet  if  it  appears 
that  it  was  considerably  more  valuable,  and  that  daughter  and  husband 
were  both  ignorant  of  it, -the  agreement  shall  be  set  aside.  1  Ves. 
400.] 

If  it  becomes  unreasonable  by  matter  ex  post  facto.  Vide.post^ 
(2  T  IS.) 

[Deans  and  chapters,  for  fear  of  incurring  the  penalties  of  the  re* 
straining  statutes^  have  been  careful  of  preserving  the  same  descriptions 
in  their  leases  since  the  statutes,  as  before ;  and  possibly  at  the  time  of 
the  old  leases  there  might  be  barns  or  ancient  buildings  which,  after 
such  a  length  of  time,  must  have  been  long  since  decayed  and  gone ; 
and  therefore  where  the  ancient  descriptions  are  preserved^  thqr  cannot 
have  a  decree  in  Chancery  for  a  specific  performance  of  covenants  for 
repairs  against  the  present  tenants,  but  must  be  left  to  their  \egBl 
remedy  ol  an  action  at  law  for  non«performance.     2  Atk.  44.] 

(2  C  10.)  Or  void  in  law. 

So,  if  it  is  void  by  law ;  as,  if  the  agreement  is  to  give  re-entry  to  a 
stranger. 

[This  court  will  not  carry  into  execution  an  agreement  for  assign- 
ment of  the  fees  and  profits  of  the  office  of  keeping  a  house  of  cor- 
rection, for  it  is  contrary  to  the  intent  of  2S  H.  6.  c.  10.;  nor  the 
profits  of  the  tap-house^  for  it  tends  to  increase  debauchery.  2  Ves. 
238.] 

So^  if  there  be  an  agreement  by  husband  and  wife,  it  shall .  not  be 
decreed  against  the  wife,  after  the  death  of  her  husband.    2  Ca.  Ch.  27. 

Yet,  where  an  agreement  cannot  be  performed  specifically,  by  rea* 
son  of  an  incumbrance,  there  shall  be  a  settlement  for  a  recompence 
out  of  the  personal  estate  of  the  par^.     Ch.  R.  406. 

(2  C  11.)   Or,  discharged  afler  wards. 

So^  if  vm  agreement  be  discharged,  it  shall  not  be  afterwards 
decrees^. 

Although  an  agreement  in  writbg  was  discharged  by  parol  only. 

R.  1  Ver.  240. 

So,  if  there  be  an  agreement  to  pay  50/.  for  a  share  in  the  lutestring 
company,  which  is  afterwards  prohibited.     2  P.W.  220. 
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(2  C  12.)  Or,  obtained  indirectly,  &c. 

So,  if  it  is  obtained  by  practice;  as,  if  A.  refuses  to  sell  land  to  B^ 
and  afterwards  B.  obtains  an  article  for  a  sale  to  D.,  at  an  under  value ; 
for  articles  executed  in  equity  ought  to  be  obtained  without  surprise,  or 
circumvention.  R.  1  Ver.  227.  Eq.  Abr.  18.  Vide  post,  (2  T 1 1.— 
S  M  1.— 4  L  1.) 

[If  a  man  selling  timber,  asserts  upon  his  honour  tliat  A.  and  B^ 
timber-merchants,  valued  it  at  S500/.,  and  it  appears  they  valued  it  at 
2500/.,  the  agreement  shall  not  be  decreed.     S  Atk.  383.] 

So.  if,  upon  a  purchase  by  B.,  the  agent  of  die  vendor  agrees,  thai 
he  himself  shall  have  one  fiirm  at  such  a  price,  or  ISOO/.  Ch.  R. 
32,  3. 

So,  if  a  man  upon  his  marriage  with'the  daughter  of  B.,  makes  an 
agreement,  that  he  will  give  to  nis  father  privately  so  much  of  the  por^ 
tion ;  it  shall  be  disallowed  in  a  court  of  equity.     R.  2  Ver.  765.  Vide 

1  P.W.  121.  496. 

So,  if  the  daughter  promises  B*,  that  if  he  will  give  such  a  por- 
tion as  was  required,  she  will  repay  so  much  afterwards.  Vide 
Eq.  Abr.  88. 

So,  if  a  father  takes  a  bond  of  his  son  to  pay  him  so  much  after 
marriage ;  for  it  was  extorted  from  him,  by  ids  awe  of  his  &tfaer. 
i  Sal.  158.     Vide  1  P.W.  121. 

[But  if  a  father,  and  son  of  full  age,  come  to  an  agreement  to 
alter  the  limitations  under  a  settlement,  the  court  will  not  set  il 
aside,    on   pretence  of  being    drawn    in  by  the  Ikthef's  authority. 

2  Atk.  SB.] 

So,  if  a  man  agrees  to  release  to  the  guardian  of  his  wife,  after  mar* 
riage,  for  the  peace  of  the  family,  all  accounts  for  the  mesne  profits  of 
an  estate  of  the  wife,  it  shall  be  disallowed ;  for  every  thing,  which  a 
father  or  guardian  insists  upon  for  his  private  gain,  or  any  security  for 
it,  is  extortion.     R.  per  Cowper,  1  Sal.  158. 

[If  two  executors  and  trustees,  one  an  attorney  who  drew  the  will, 
refuse  to  prove,  and  say  they  will  obstruct  the  cestuique  trust  from  ad- 
ministering, till  he  executes  a  deed  to  allow  them  certain  sums  abov6 
their  legacies ;  though  this  deed  is  settled  by  his  counsel,  the  court  will 
set  it  aside  as  unduly  obtained.     2  Atk.  58.] 

[An  agreement  shall  not  be  set  aside  because  one  of  the  parties  was 
drunk,  unless  some  unfair  advantage  was  taken;  nor  a  reasonable 
agreement  to  settle  family  disputes,  because  paternal  authority  interposed-. 
1  Ves.  19.] 

(^2  C  13.)  Or,  made  without  proper  parties. 

Sp>  if  an  agreement  is  not  made  between  proper  parties :  as,  an 
agreement  with  cestuique  trust  of  the  surplus,  without  the  trustees. 
D.  Ca.  Ch.  175.  . 

If  the  husband  of  an  executrix  makes  an  agreement  for  the  assign- 
ment of  an  annuity  to  creditors,  but  before  assignment  the  executrix 
dies,  the  agreement  shall  not  be  decreed.     2  Ca.  Ch.  17. 

So,  an  agreement  by  three  trustees  only,  where  four  are  intrusted^ 
shall  not  be  decreed.     R.  2  Ca.  Ch.  203. 

(2  C  14.)  Or 
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(2  C  14.)  Or  not  mutual. 

*   Or^  if  the  remedy  upon  the  agreement  is  not  reciprocal.   D.  Ca.  Ch. 
209. 

So,  if  a  bond  is  given,  with  a  penalty  for  the  making  of  a  settlement 
df  an  estate  to  such  and  such  uses,  a  specific  performance  shall  not  be 
decreed ;  for  he  has  relied  upon  the  penalty.     R.  Ca.  Ch.  188. 

(2  C  15.)  So,  failure  of  one  party  excuses  the  other. 

If  an  agreement  is  upon  payment  of  lesser  sums  at  future  days^  to 
deliver  up  all  securities ;  if  payment  is  not  precisely  made  at  the  days 
limited,  there  shall  not  be  a  decree  for  performance.  D.  Ca.  Ch.  1 10. 
R.  I  Ver.2l0.     Ch.  R.23. 

[But  articles  for  the  purchase  of  an  estate  shall  be  performed,  though 
the  vendor  did  not  produce  his  title  deeds,  and  tender  a  conveyance 
within  the  time  limited  by  the  articles.     1  Atk.  12.] 

If  a  devise  is,  that  A.  paying  the  arrears  of  an  annuity  in  three  years, 
shall  have  an  abatement  of  100/.  and  all  interest:  if  he  does  not  pay 
the  arrears  within  three  years,  he  shall  not  have  the  abatement. 
Ca.  Ch.  52. 

If  an  agreement  is  for  the  sale  of  a  ship,  land,  &c.,  and  possession 
delivered,  and  a  bond  given  for  the  money ;  if  the  vendor  afterwards 
refuses  a  conveyance,  upon  demand,  the  vendee  shall  have  His  bond 
delivered  up.     2  Ca.  Ch.  5.    Vide  post,  (4  D  18.) 

If  an  agreement  is  by  articles  for  the  assignment  of  a  term,  anil  after- 
wards, upon  a  debate  concerning  the  accruing  rent,  counsel  propose  to 
procure  another  purchaser  within  fourteen  days,  and  he  makes  an  assign- 
ment to  B.  on  the  last  day  of  the  fourteen ;  there  shall  not  be  a  decree 
against  B.  for  an  assignment  to  A.,  pursuant  to  the  agreement,  though 
B.  had  notice.     R.  Ca.  Ch.  122. 

[If  an  agreement  is  made  for  purchase  of  timber,  and  that  articles 
shall  be  drawn  with  usual  covenants,  and  the  seller  refuses  to  insert  such 
covenants,  (as  to  indemnify  the  purchaser  against  ^  stranger,  on  whose 
land  the  trees  and  hedge-rows  would  probably  &11),  it  shall  not  be  sent 
to  a  master  to  see  proper  covenants  in  the  case  of  land,  but  the  agree* 
ment  shall  not  be  decreed.     3  Atk.  S8S.] 

(2  C  iQ.)  Specific  performance  in  the  discretion  of  the  court. 

And  in  all  cases,  it  shall  be  in  the  discretion  of  the  court,  whether 
performance  in  specie  shall  be  decreed  or  not.     D.  Ca.  Ch.  42. 

And  therefore,  where  an  agreement  is  suspicious,  the  court  will  not 
decree  it,  nor  direct  that  it  shall  be  surrendered  or  cancelled.  2  Ver. 
632. 

[If  an  agreement  is  not  certain,  fair,  and  just,  in  all  parts,  this  court 
will  not  decree  specific  performance.     3  Atk.  383.] 

[If^articles  for  purchase  of  an  estate  is  obtained  suspiciously,  (as  of 
a  man  whose  speech  is  lost,  and  understanding  impaired  by  the  palsy  )^ 
though  the  court  will  not  set  them  aside,  yet  it  will  not  aid  in  carrying 
them  into  execution ;  if  the  vendee  will  give  them  up,  he  shall  be  allowed 
for  lasting  improvements,  but  not  if  he  proceeds  at  law  and  fails. 
p.  T.  T.  234.] 

[The  court  vnll  not  decree  a  partial  performance  of  articles ;  if  any 
part  is  very  unreasonable  they  dismiss  die  bill :  but  in  case  of  mistake 
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or  frauds  they  go  on  other  ground,  striking  out  tlic  mistake,  or 
setting  aside  tne  I'raud,  and  so  relieving  against  the  settlement  itselE 
3  Atk.  180.] 

[If  a  bill  is  brought  for  speci6c  performance,  if  the  act  is  impos- 
sible, the  court  gives  no  relief,  but  leaves  the  pai*ty  to  his  remedy  at  law* 
1  Atk.  572.] 

[In  general,  this  court  will  not  entertain  a  bill  for  a  specific  perform- 
ance of  articles  for  chattels  not  afiecting  the  realty,  or  for  merchandize; 
but  where  the  agreement  is  not  final,  but  to  be  made  complete 
by  subsequent  acts,  a  bill  to  carry  it  into  execution  will  be  allowed. 
S  Atk.  383.] 

[If  an  itncle  articles  with  his  nephew  A.  for  sale  of  a  copyhold,  for 
an  inadequate  consideration,  and  A.  agrees  with  C.  ibr  sale  of  it  for  an 
inadequate  consideration,  and  uncle  surrenders  to  A.  and  his  wife,  and 
the  heirs  of  their  bodies,  the  remainder  to  A.  in  fee,  the  court  will  not 
decree  specific  performance.     1  Ves.  279.] 

[If  A.  undertakes  to  make  out  the  title  of  B.  to  an  estate,  and  is  to 
have  part  of  the  lands^  though  the  agreement  is  artfully  drawn  by 
way  of  wager  of  a  sum  of  money,  and  the  land  made  only  a  security 
for  it,  yet  the  court  will  not  decree  a  specific  performance.  2  Atk. 
224.] 

[But  if  B.  afterwards  by  will  directs  the  agreement  to  be  carried  into 
execution,  the  court  will  decree  the  share  to  A.  from  the  time  B.'s  pos- 
session was  quieted  by  injunction,  without  arreai's  of  rent.    2  Atk.  224.] 

[If  there  is  an  agreement  to  pay  a  compounded  sum  at  a  day  certain, 
and  it  is  not  paid,  the  court  will  not  relieve,  but  the  whole  debt  shall 
be  paid.    3  Atk.  583.] 

[Specific  performance  may  be  decreed  against  one  become  a  lunatic 
since  the  agreement,  if  the  legal  estate  is  in  trustees.     1  Ves.  82.] 

[Performance  shall  be  decreed  though  the  time  is  lapsed,  especially 
if  the  non-performance  has  not  arisen  by  default  of  the  party  seeking 
relief.     1  Ves.  444.] 

[Performance  may  be  decreed,  though  the  court  cannot  enforce  it  in 
rem^  but  only  in  personam.     Ibid.] 

[If  A.  and  B.  execute  articles  for  purchase  of  an  estate,  with  proviso, 
that  if  either  side  break  the  agreement  he  shall  pay  100/.,  and  B.  being 
offered  two  years  purchase  by  another,  accepts  it;  die  court  will  decree 
a  specific  performance.     2  Atk.  371.] 

[The  rule  is  different  as  against  purchasers,  and  between  relations,  in 
which  last  the  court  considers  whether  it  wiU  be  attended  with  hardships 
or  notj  or  whether  a  superior  or  inferior  equity  arises  on  the  part  of  the 
person  applying  for  a  specific  performance.     3  Atk.  180.] 

[The  court  will  decree  specific  performance  of  marriage  articles,  even 
as  to  collaterals.     Ibid.] 

[If  on  marriage  of  a  daughter  entitled  to  5002.  on  her  father's  death, 
and  to  real  estate  firom  her  mother,  it  is  decreed  the  father  shall 
give  her  the  500^  in  present,  and  the  real  estate  be  settled  to  her 
and  her  issue,  then  to  her  sister  and  issue,  then  to  the  father  and  his 
heirs ;  the  right  h^r  of  the  father  shall  have  a  specific  performance. 
1  Ves.  73.] 

[On  a  covenant  to  build,  the  lessors  are  entitled  to  come  into  this 
court  for  a  specific  performance ;  but  not  on  a  covenant  to  repair. 
3  Alk.  512.     1  Ves.  12.] 

LOu 
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'^On  a  covenant  to  rebuild,  rebuilding  some  houses,  and  repair- 
ing others,  or  pulling  down  fore  and  back  front  and  rebuilding,  is 
not  a  performance  of  the  corenant,  for  the  whole  must  be  rebuilt. 
Ibid.] 

[If  the  lessor  has  seen  the  repairs  going  on  for  some  time,  without 
making  an  objection  to  it,  he  comes  too  late  afterwards  for  specific  per- 
formance, and  the  court  will  only  give  relief  by  an  issue  to  try  the 
damages.     Ibid.] 

If  £ere  is  a  contract  for  South-Sea  stock,  and  the  defendant  by  bis 
answer  offers  to  pay  the  difference,  the  court  will  not  decree  a  specific 
performance.  Cont.  per  Master  of  the  Rolls,  but  ace.  per  Parker  upon 
an  Appeal,  1  P.  W.  570- 

[On  a  contract  for  a  stock,  with  a  deposit  forfeitable  on  non- 
penormance,  no  more  Uian  the  deposit  shall  be  recovered.  Bunb.  1S2;]' 

But  if  he  demurs,  or  pleads  the  statute  of  frauds,  that  it  was  above 
!<«.,  it  will  be  over-ruled.    «  P.  W.  305.' 

So,  if  there  b  an  agreement  for  a  copyhold  with  tenant  for  life,^  and 

t»art  of  the  money  is  paid,  but  before  the  residue  is  paid,  the  tenant  for 
ife  dies,  his  executor  shall  return  the  money  received,  although  delay 
of  the  performance  was  by  the  default  of  the  plaintiff.     R.  1  Ver.  472* 

If  there  is  an  agreement  for  a  purchase,  and  part  of  the  money  is  paid 
and  then  an  order  by  consent  is  made,  that  the  residue  of  money  shall 
be  paid  on  such  a  dav,  or  that  the  money  paid  shall  be  lost,  and  the 
articles  cancelled:  if  the  mon^y  is  not  paid  at  the  day,  the  court  will 
enlarae  the  time ;  for  the  order  was  only  for  security  of  the  payment. 
«  P.  W.  66. 

(2  C  170  I^  ^^^^^  manner  an  agreement  shall'  be  decreed  to 

be  executed. 

An  agreement  shall  be  decreed  according  to  equitable  construction, 
in  pursuance  of  the  intent  of  the  parties,  and  not  according  to  the 
words;  as,  if  by  marriage  articles,  the  father  covenants,  upon  payment 
of  the  portion  to  him,  upon  the  marriage  of  his  son,  that  he  will  settle 
a  jointure  upon  the  wife  and  her  issue,  and  the  wife  dies  without  issue; 
the  father,  having  the  portion,  ought  to  make  a  proportionable  settle- 
ment on  his  son.     Semb.  1  Ver.  199. 

[If  a  rector  agrees  with  a  parishioner  for  a  certain  sum,  payable 
yearly,  at  Michaelmas^  and  dies  before  it ;  his  executor  shall  have  a 
proportion  of  the  sum  to  the  time  of  his  death.     Bunb.  294.] 

[If  a  man  by  articles  previous  to  his  marriage,  agrees  to  settle  lands 
in  S.  to  himself  and  wife  for  life,  and  the  life  of  survivor,  remainder  to 
the  heirs  of  their  two  bodies  begotten,  with  remainders  over,  and  after- 
wards makes  a  settlement  of  these  lands  in  the  same  words,  and  has 
issue  a  son  and  two  daughters,  and  on  the  son's  marriage  settles  other 
lands  on  him  in  the  usual  manner,  and  after  the  son's  death  levies  a 
fine  of  the  lands  in  S.  to  the  use  of  himself  in  fee,  and  afterwards  devises 
the  lands  to  his  daughters,  and  all  his  other  lands  to  trustees  for  his 
son's  son  for  life,  with  usual  remainders;  the  grandson  is  not  bound  by 
the  deed,  which  though  in  the  same  words  is  of  difierent  import  to  the 
articles;  but  he  must  make  his  election,  and  if  he  chuses  the  lands 
which  ought  to  have  been  settled,  his  aunts  (the  daughters,  shall 
be  reprised  out  of  the  lands  devised  to  him.    C.  T.  T.  1 76.] 

LU  ^  [If 
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.  [If  by  settlement  before  marriage  securities  are  assigned  to  a  trustee^ 
to  be  laid  out  in  purchase  of  frediold  to  be  settled  to  the  first  son  in 
tail  male^  repnainder  to  second  and  other  sons,  remainder  to  daughters 
in  tail,  and  the  father  and  mother  die  before  tlie  money  is  invested  in 
freehold,  leaving  several  sons  and  daughters;  the  court  will  order  the 
money  to  be  Jfud  out  in  land,  and  settled  accordingly,  in  order  to 
give  the  remainder  men  their  chance,  unless  they  consent  in  court, 
and  then  it  will  order  the  money  to  be  paid  to  the  eldest  son.     1  Atk. 

U.] 

[If  a  man  under  articles  to  purchase  and  settle,  purchases  1>nt  does 
not  settle,  they  shall  be  decreed  to  be  settled  accordingly  to  make  good 
the  articles,  if  freehold,  not  if  copyhold.     1  Ves.  534.] 

[If  A.  in  marriage  articles  recites  he  is  to  be  entitled  to  all  B-  his  wife's 
personal  estate;  therefore,  for  fuither  provision,  covenants,  that  for  any 
sum  to  come  to  her  afterwards,  he  will  make  further  settlement  in  pro- 
portion of  100/.  for  1000/.,  and  if  no  issue,  then  B.  to  be  paid  back 
half  such  sums  as  A.  should  receive  or  become  entitled  to  ia  her  right; 
and  they  brinff  a  bill  for  her  share  of  her  grand&ther's  estate^  obtain  a 
decree,  and  A.  is  offered  400/.  by  the  person  in  whose  hands  it  is,  bat 
refuses  to  accept  it,  and  does  not  act  under  the  decree,  and  dies  with- 
out issue;  B.  is  entitled  to  40/.  per  annum,  and  half  of  the  400/.  2  Ves. 
409.] 

If  there  be  an  agreement  for  a  lease  of  lands  in  the  county  of  N., 
where  the  lessor  usually  repaira,  at  SO/,  per  ann.,  vnthout  saying  who 
shall  repair,  if  it  appears  that  the  land  is  of  greater  value,  it  shall  be 
decreed  that  the  lessee  shall  take  a  lease,  and  do  the  repairs,  and  pay 
SO/,  per  ann.  without  deduction,  except  for  taxes  by  parliament 
R.  2  Ver  2Sl. 

[If  on  application  to  the  court  of  aldermen  for  licence  for  A.  to  marry 
a  city  orphan,  they  require  him  to  take  up  his  freedom,  and  the  mar- 
riage takes  effect,  but  he  dies  without  taking  up  his  freedom,  the  court 
will  direct, his  estate  to  be  distributed  according  to  the  custom,  although 
there  was  another  complete  agreement  between  A.  and  his  &ther,  and 
the  orphan  and  her  relations,  previous  to  the  marriage,  in  which  the 
freedom  is  not  mentioned.     Str.  455.] 

[If  A.,  tenant  for  life,  lets  a  building  lease  to  B.  for  sixty-one  years, 
by  virtue  of  an  act  of  parliament,  with  liberty  to  B.  to  quit  afler  twenty 
years,  on  notice ;  but  the  covenants  usual  in  building  leases  are  not  in- 
serted, and  B.  is  expressly  exempted  from  rebuilding  in  case  of  fire ;  B* 
assigns  to  C.  who  builds,  and  pays  rent  to  A.  till  he  dies,  and  then  to 
D.  his  son  and  first  remainder  man  in  tail,  who  accepts  it  during  six 
years,  and  then  ejects  for  want  of  the  usual  covenants ;  this  court  will 
order  new  lease  with  the  usual  covenants,  and  decree  quiet  possession 
toC.     3  Atk.  692.] 

[Contracts  for  merchandise  are  to  be  construed  according  to  the  usage 
of  tiade.     1  Ves.  456.] 

[So,  if  by  marriage  articles,  it  is  covenanted  that  A.  will  settle  an 
estate,  and  by  the  settlement  shall  covenant,  that  it  is  free  from  incum- 
brances; if  a  known  incumbrance  is  upon  the  estate,  equity  will  not  en* 
force  a  discharffe  of  it,  or  a  collateral  security  to  be  given  against  it, 
before  the  parties  are  thereby  actually  prejudiced ;  for  by  the  deed  the 
parties  seemed  to  be  content  with  their  covenant.    £q.  II.  6. 

So, 
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•  80^  if  the  covenant  is,  that  the  party  shall  covenant  that  B«  shall  en« 
joy  free  from  incumbrance.     Eq.  R.  8.     . 

Otherwise)  if  tli^e  incumbrance  was  concealed  from  the  parties,  and 
afterwards  discovered ;  for  that  is  a  fraud.    £q.  R.  7* 

[Houses  purchased  in  London  are  not  a  satisfaction  of  a  covenant  in 
marriage  articles ;  though  farm-houses,  &c.  which  go  along  with  the 
estate  may.     2  Ves.  276.] 

[If  A.  covenants  that  1002.  South-Sea  annuities,  and  a  note  from  C. 
shall  be  paid  to  B.  if  he  survives,  and  A.  aliens  part  of  these  sums, 
he  shall  give  security  that  the  sums  shall  be  forth-coming.  2  Ves. 
619.] 

[If  an  agre^ent  to  let  plaintiff  into  a  trade  is  decreed  to  be  performed, 
the  court  will  not  decree  an  account  of  the  profits  from  the  time  he 
ought  to  have  been  let  in,  though  he  might  have  had  damages  for  i(  at 
law.    2  Ves.] 

[Articles  of  agreement  may  be  rectified  by  the  minutes,  1  Ves. 
466.] 

(2  D)  aUmong. 

(2  D  1.)  When  it  shall  be  decreed. 

Chancery  will  compel  the  husband  to  ^ve  alimony  to  his  wife.  1  Ch. 
R.  44.  164.  Dub.  £q.  R.  1.  Adm.  cont.  Eq.  R.  153.  Vide  £q. 
Abr.  67. 

Such  decrees  were  introduced  in  the  time  of  the  rebellion,  and  con- 
firmed by  the  st.  12  Car.  2. 12.  s.  1.  for  confirmation  of  judicial  pro* 
ceedings.     R.  1  Ch.  R.  187.  224.     2  Sho.  282. 

If  the  wife  is  separated  by  the  cruelty  of  tlie  husband,  and  afterwards 
6000/.,  part  of  her  portion,  is  prayed  to  be  vested  in  lands,  to  be  set- 
tled pursuant  to  articles,  upon  the  husband  for  life,  Sec.  the  court  will 
direct,  that  they  shall  be  settled  for  the  separate  use  of  the  wife,  until 
cohabitation.     R.  2  Ver.  493. 

[If  A.  marries  B.  with  a  good  fortune,  and  previously  draws  and 
gives  her  a  bond  to  secure  1700/.  if  she  survived  ;  B.  behaves  inde- 
cently, A.  uses  her  cruelly,  B.  leaves  him,  A.  breaks  open  her  cabinet, 
and  takes  the  bond,  B.  brings  bill  for  separate  maintenance,  A.  after 
answer  leaves  the  kingdom ;  the  court  will  order  what  remains  of  the 
wife's  fortune  to  be  placed  out  in  a  trustee's  name,  the  interest  to  be 
paid  during  the  joint  lives  to  the  wife  for  her  maintenance,  till  A.  re- 
turns and  maintains  her,  and  1700/.  to  be  secured  for  her  if  she  survives. 
2Atk.  96.] 

So,  an  additional  portion,  which  accrues  to  the  wife  afier  separation. 
R.  2  Ver.  671. 

So^  the  interest  of  a  bond  for  part  of  the  pordon  where  the  husband 
is  extravagant     R.  2  Ver.  752. 

So,  if  tne  husband  has  a  trust-estate  which  remains  under  the  direc- 
tion of  chancery,  the  court  will  decree  alimony  to  the  wife,  after  a  di- 
vorce prop/^r  savitiam*    R.  4  Ann.  Eq.  R.  1. 

So,  if  Uiere  is  an  agreement  for.  a  separate  maintenance.  Chancery 
will  decree  the  performance.    R.  Eq.  R.  152. 

[On  a  bill  to  establish  an  agreement  for  separate  maintenance,  when 
the  mte  has  sworn  the  peaces  and  the  huabaod  by  his  answer  says  he  is 
dasii'ous  of  cohabiting,  the  coutt  will  on  iiotion  order  him  to  pay 

a  groski 
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a  gross  sum  for  the  time  they  have  been  separate  till  the  answer 
came  in;  and  this  abstracted  from  the  decree  that  may  be  made* 
S  Atk.  295.] 

[If  the  husband  says,  by  letter  to  the  wife's  fether,  ^  I  will  allow 
so  much  while  we  continue  separate^"  and  die  husband  under  pretence 
of  insanity,  has  endeavoured  to  shut  her  up  in  a  madhouse,  and  she 
has  thereupon  obtained  a  supplicavit,  and  the  husband  still  says  he 
thinks  her  mad,  and,  if  she  returns,  shall  treat  her  as  such,  but  still 
offers  to  receive  her ;  the  court  will  order  the  arrears  to  be  paid ;  if  she 
returns  in  a  month,  the  maintenance  to  cease;  if  she  returns,  and  he 
does  not  receive  and  treat  her  as  a  wife^  the  maintenance  to  continue. 
3Adc.547.     1  Ves.  17.] 

So^  an  agreement  for  pin  money  shall  be  decreed  to  be  performed; 

And  if  the  husband  dies^  the  pin  money  being  in  arrear  for  a  year  and 
three  quarters,  tlie  arrears  shall  be  decreed  to  the  wife.  R.  £q.  Abr.  1 40. 
Vide  Eq.  Abr.  66. 

(2  D  2.)  When  not. 

But  alimony  shall  not  be  decreed^  except  where  there  is  a  separation. 
Ca.Ch.  251.     Mo.  874. 

And  if  alimony  is  decreed,  it  may  be  suspended,  if  the  husband  by 
a  new  bill  offers  cohabitation.     Ca.  Ch.  251.     Eq.  Ca.6.  (2d  part  of 

2  Mod.  Ca.)  Eq.  Abr.  67. 

But  such  oner  shall  not  discharge  the  arrears  of  the  alimony. 
R.Ca.  Ch.251. 

So,  if  the  husband  by  his  answer  offers  cohabitation,  the  wife  shall 
not  be  aided  in  a  setdement  for  alimony,  beyond  what  the  law  will  aid 
her.     1  Ver.  53. 

Yet,  if  by  practice  the  tenants  surrender  to  avoid  a  remedy  by 
law,  die  court  will  give  relief,  so  &r  as  to  put  her  in  statu  quo,  &c 
1  Ver.  53. 

So,  if  there  is  an  agreement  that  the  husband  and  wi^  shall  sepa- 
rate, and  the  husband  gives  security  to  repay  the  portion  to  the  fatner 
of  his  wife,  being  discharged « from  the  maintenance,  and  debts  of  bis 
wife,  and  their  children,  the  husband  shall  not  be  relieved  against  that 
security,  upon  an  offer  of  cohabitation  and  payment  of  the  maintenance 
till  that  time.     R.  2  Ver.  386. 

[The  court  cannot  make  a  decree  establishing  a  perpetual  separation 
between  husband  and  wife,  or  to  compel  him  to  pay  her  a  separate  main- 
tenance, unless  upon  an  agreement  betwe^  them,  and  then  unwillingly. 

3  Atk.  547.     1  Ves.  17.] 

[In  case  of  elopement  and  adultery,  the  court  will  not  grant  separate 
maintenance;  but  the  proof  must  be  full.     2  Atk.  96.] 

[Depositions  to  prove  criminal  conversation  cannot  be  read,  unless  it 
b  charged  in  the  answer ;  but  it  is  not  necessary  it  should  be  in  grobs 
terms.    Ibid.] 

(2  D  3.)  When  in  the  Ecclesiastical  Court 

The  ecclesiastical  court  is  the  more  proper  court  to  decree  alimony. 
Litt.  78. 

And  therefore,  where  an  application  was  made  for  i(  to  the  judges  of 

assise,  they  recommended  it  to  the  bishop.    Litt.  78. 

And 
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And' if  the  bishop  orders  alimony,  which  is' confirmed  by  the  court 
of  the  marches  in  Wales,  the  confirmation  is  void.  Semb.  Litt.  79. 
[Vide  Ahnuity.] 

(2£)   apportionment. 

If  a  rent  be  reserved  upon  a  lease,  it  may  be  apportioned  in  equity, 
when  it  shall  not  by  Jaw;  as,  if  common  is  recovered  out  of  part  of  the 
land  demised,  though  the  land  itself  it  not  evicted,  yet  the  rent  shall  be 
apportioned,  if  after  the  recovery  the  rent  reserved  is  too  great.  Semb. 
Ca.  Ch.  SI.     Vide  post,  (4  N  5.) 

What  shall  be  an  apportionment  at  law,  vide  Suspension,  (E). 

So,  if  a  parson,  incumbent  of  a  rectory,  and  the  grantee  of  the  next 
Avoidance,  join  in  a  lease  of  tythes,  the  rent  to  be  paid  at  Easter  and 
Martinmas,  and  the  parson  ciies  before  Martinmas,  the  lessee  having  • 
collected  the  greatest  part  of  the  tythes,  equity  will  apportion  how  mucn 
rent  shall  be  paid  to  the  executor  of  the  parson^  and  how  much  to  the   ' 
grantee.     Semb.  2  Ver.  204. 

If  monies  are  secured  by  mortgage  to  be  vested  in  land  for  him  and 
his  heirs,  and  the  interest,  payame  at  Lady-day  and  Michaelmas,  to  be 
paid  to  the  person  entitled  to  the  land ;-  if  the  mortgagee  dies  biefore 
Michaelmas,  though  the  rent  due  at  Michaelmas  would  have  been  all 
paid  to  the  heir,  the  interest  shall  be  apportioned  between  him  and  the  . 
executor.     2P.W.  176. 

[But  if  money  settled  to  be  laid  out  in  land,  and  till  then  to  be 
vested  in  South-Sea  annuities,  the  profits  to  go  as  the  rent  of  the  land 
would,  and  the  person  who  would  be  tenant  for  life  dies  in  the  middle 
of  a  quarter;  there  shall  be  no  apportionment  of  the  dividend. 
2  Ves.  672.] 

[Because  by  act  of  parliament  the  dividends  on  these  annuities  are 
made  payable  on  certain  days.] 

If  a  portion  is  bequeathed  to  a  daughter  to  the  age  of  18j  or  mar- 
riage, and  a  maintenance  of  80/.  per  ann.  in  the  interim,  by  half-yearly 
payments  at  Lady-day  and  Michaelmas,  and  she  arrives  at  the  age  of 
18  on  the  16ih  of  August;  her  maintenance  shall  be  apportioned  and 
paid  up  to  the  16th  ot  August     R.  2  P.W.  501. 

But  if  a  man  settles  a  rent-charge  for  the  jointure  of  his  wife,  and 
afterwards  devises  part  of  the  land  to  her,  without  saying,  that  it  shall 
be 'in  lieu  of  any  part  of  the  rent;  the  rent  shall  not  be  apportioned. 
R.  1  Ver.  347. 

If  a  man  devises  to  A.  in  tail,  remainder  to  B.,  and  if  the  estate  comes 
to  B.,  he  shall  pay  100/.  to  his  daughters ;  if  A.  suffers  a  recovery  of  a 
moiety,  and  then  dies  without  issue,  whereby  the  other  moiety  comeit 
to  B.,  he  shall  pay  the  whole  1000/.,  and  it  shall  not  be  apportioned ; 
for  the  daughters  claim  paramount  to  A.  who  suffered  the  recovery. 
2  Ver.  860. 

When  there  shall  be  an  extinguishment,  vide  post,  (4  N  6. 8, 9.) 

(2  F)  appointment. 

(2F.  1.)  What  sufScient  to  charge  land. 

Any  signification  of  an  intent  to  make  a  charge  upon  land,  is  suffi- 
cient to  subject  the  same  land  to  other  equitable  charges;  as,  ifanum 
devises  that  his  wife  shall  have  land  in  B.  to  the  value  of  the  portions 

charged 
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charged  upon  her  jointure^  if  she  pleases;  if  she  refuses^  &c.  the  por- 
tions shall  be  charged  on  the  land  in  B;     R.  2  Vent  S6S. 

[If  a  wife  has  a  power,  in  case  she  survives  her  husbandi  and  has  no 
younger  children,  to  dispose  of  4000/.  charged  on  real  estate,  by  writ* 
mg  executed  before  three  witnesses,  and  before  her  second  marriage  ap- 
points, before  two  witnesses  only,  £000/.  to  the  use  of  her  intended  hus- 
band ;  the  court  will  su{^Iy  this  defect,  as  it  is  for  valuable  considera- 
tion, and  only  the  execution  of  a  trust  2  Atk.  412.  Vide  1  Brown* 
Ch.  Rep.  363.] 

[But  if  the  appointment  is  by  will,  before  two  witnesses  only^  as  it 
is  voluntary  and  without  valuable  consideration^  it  is  void,  and  the  money 
sinks  into  die  real  estate.     Ibid.] 

If  a  man  settles  land  for  the  jointure  of  his  wife,  and  agrees  that  she 
shall  have  the  land,  till  his  heir  pays  100/.  to  her  executor,  administra- 
tors, or  assigns;  if  she  by  will,  in  the  lifetime  of  her  husband,  gives 
the  100/.  to  A.^  it  shall  be  a  gobd  appointment.     1  Ver.  244,  5. 

If  a  man  upon  his  marriage  settles  land  to  the  use  of  himself  for  life, 
and  afterwards  to  his  wife  for  life,  remainder  to  the  heirs  of  his  body  by 
his  wife*  remainder  to  his  own  right  heirs ;  proviso,  that  if  there  is  no 
issue  of  their  bodies,  B.  the  feoffee,  shall  convey  as  the  survivor  shall 
appoint;  this  operates  as  a  proviso  to  revoke,  and  limit  new  uses ;  and 
B.  shall  convey  as  the  wife  surviving  appoints,  though  the  husband  by 
his  will  had  devised  the  land  to  other  uses.     R.  2  Ver.  376. 

Ifthere  is  a  devise  to  trustees  to  convey  to  an  infant  and  his  first, 
second,  and  other  sons  in  tail,  and  if  he  dies  without  issue,  that  B. 
shall  have  the  estate  for  life,  and  afterwards  A.  shall  have  it  to  him  and 
his  heirs,  but  if  A.  dies  before  the  estate  devolves  to  him,  it  shall  be 
conveyed  to  his  heir,  if  A.  devises  it  by  his  will  it  shall  be  a  good 
appointment,  and  the  devisee  shall  have  it.  Per  King  C.  temp. 
Geo.  2.  8. 

[If  feme  covert,  having  power  to  receive  profits  of  an  estate  to  her 
separate  use,  bring  bill  jointly  with  her  husband  for  account,  and  submits 
they  shall  be  applied  to  pay  his  debts,  and  it  is  decreed  accordingly,  it 
is  a  good  appointment*     1  Ves.  163.] 

[Under  a  power  of  appointing  a  real  estate  ^'  to  the  use  of  ^ch  child 
and  children,"  &c.  (and  where,  in  default  of  appointment,  the  estate 
was  settled  to  the  use  of  all  and  every  the  child  and  children),  an  exclu- 
sive appointment  to  one  is  good.  1  T.  R.  432.  See  2  Vern.  513* 
1  P.  Wms.  149.     1  Atk.  389.     1  Mod.  189.     2  Vern.  640.] 

An  appointment  ought  to  prevail,  so  far  as  the  power  of  apppintment 
extends,  and  to  be  void  as  to  so  much  as  exceeds  the  power  of  appoint- 
ment.    Cowp.  651.] 

(2  F  2,)  What  appointment  to  the  person  is  sufficient. 

So,  if  a  man  bequeaths  the  goods  of  such  a  house  to  A.  for  life,  and 
afterwards  to  the  heir  of  B.,  and  by  the  same  will,  in  another  part 
mentions  the  person  who  was  the  heir ;  the  executor  of  such  heii*,  if 
he  dies  before  A.,  shall  take,  and  not  he  who  was  heir  at  his  death. 
R.  1  Ver.  35. 

If  a  term  is  assigned  to  A.  for  life,  and  afterwards  to  his  issue,  the 
term  shall  not  all  be  in  A.,  for  by  the  appdhtment  to  the  issue,  all  the 
issues  take  by  purchase.    2  Ver.  24.  ^ 
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Soj  if  a  tent))  oipon  inarriage»  is  assigned  in  trust  for  the  husband 
for  ninety- nine  years,  if  he  live  so  long>  and  afterwards  to  the  heirs  of 
the  body  of  the  husband  by  his  wife;  the  husband  doth  not  take  the 
whole  term,  but  it  shall  be  an  appointment  to  the  issues  of  the  husband 
and  wife.     R.  2  Ver.  23. 

So,  if  upon  a  marriage,  a  term  is  assigned  to  the  husband  for  life,  then 
to  the  wife  for  life,  and  afterwards  to  me  heirs  of  the  body  of  the  wife 
by  her  husband,  die  words  heirs  of  the  body  of  the  wife  are  an  appoint- 
ment to  the  issues  of  the  marriage,  who  shall  take,  and  the  estate  does 
not  vest  in  the  wife.  Cont  per  Lord  Chancellor  Jefleries,  but  the 
decree  was  reversed  by  the  Lords  CJommissioners,  and  the  reversal 
affirmed  in  parliament.  2  Ver.  4S.  196.  R.  2  Ver.  S62. — Otherwise 
if  it  had  been  to  the  heirs  of  the  body  of  the  husband  and  wife.  R.  cont. 
per  Master  of  the  Rolls,  but  upon  Appeal  R.  ace.    2  Ver.  668. 

But  a  limitation  of  the  trust  of  a  term  for  years  to  the  heir  of  the 
termor,  after  a  limitation  to  one  not  in  esse,  does  not  amount  to  an  ap- 
pointment of  the  trust  to  the  heir,  but  it  reverts  to  him  who  made  the 
trust     Ca.  Ch.  8. 

If  a  woman,  before  her  marriage  with  A.,  covenants  to  stand  seised, 
to  the  use  of  herself  in  tail,  and  afterwards  to  such  uses  as  she  shall 
appoint,  and  for  de&ult  of  such  appointment,  to  B.  her  cousin ;  and  by 
her  will  she  appoints  the  estate  to  A.  and  his  heirs;  this  being  a  void 
use  in  law,  shall  not  be  decreed,  asan  appointment  in  equity.  R.  2Ver.  8« 
but  a  qu.  is  there  made. 

[If  A.  sufiers  a  recovery,  and  declares  it  shall  enure  to  the  use  of 
himself^  his  heirs  and  assigns,  and  to  such  uses,  &c.  as  he  by  will  shall 
appoint,  and  by  will  he  appoints  to  the  use  of  B.  and  C,  this  ip 
good,  and  not  a  use  upon  a  use;  for  and  shall  be  construed  or. 
3  Atk,  408.] 

(2  F  3.)  When  it  shall  be  defeated. 

[If  a  father,  having  power  to  appoint  S000/«  among  his  younger 
children,  appoints  2900/.  to  one,  subject  to  certain  devises  in  nis 
will,  it  is  a  void  appointment,  for  he  cannot  annex  a  condition. 
1  Wils.  224.] 

If  there  is  an  appointment,  it  may  be  defeated  by  matter  expo^Jadoj 
as,  if  trustees  have  a  power  to'distribute  4000/.  amongst  younger  chil- 
dren, in  such  proportion  as  A.  shall  appoint;  A.  appomts  2000/.  to  the 
second  son,  and  afterwards  the  estate  comes  to  him  by  the  limitations 
of  the  setdement ;  though  the  i^p<nntment  was  good,  when  made,  vet 
it  is  defeated  by  the  descent  of  the  estate ;  for  the  second  son  had  a 
defeasible  capaci^^  and  took  sub  tnodo,  viz.  as  a  younger  child,  but  by 
the  descent  of  the  estate,  he  became  eldest  son  within  the  intent  of  the 
settlement  Per  Lord  Keeper  Cowper,  2  Ver.  528.  [Vide  1  Brown. 
Ch.  Rq).  77.] 

•    So,   if  no  appointment  Is  made,  the  court  will  make  an  appoints 
ment. 

And  if  distribution  is  to  be  made  to  the  children  of  B.,  after  the 

death   of  A.,  in   such  manner   as    A.   appoints,   who   dies   without 

making  any  appointment,  and  some  of  the  children  of  B.  are  dead, 

leaving  issue;  the  court  will  direct  a  distribution  per  stripes^  and  not 

»  ver  capita.    2  Ver.  50, 

"  [I 
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[If  a  man  leaves  600/*  to  Iiis  wife,  to  be  by  her  disposed  of  among  bis 
three  daughters,  in  such  proportion,  and  payable  in  such  manner  as  she 
thinks  fit,  and  she  gives  200/.  thereof  to  her  daughter  A.,  who  is  dead, 
it  is  void,  even  if  A.  had  left  children.     1  Ves.  57.] 

[For  default  of  appointment  of  the  whole,  or  any  part,  such  un- 
appointed  part  goes  equally  among  those  alive  at  the  mother's  deatti. 
Ibid.] 

[The  discretionary  power  of  a  parent  to  appoint  does  not  devolve  on 
the  court  for  want  of  appointment     1  Ves.  57-] 

[A  power  of  appointment  by  will,  is  not  executed  by  a  mere  devise  of 
the  residue.     C.  P.  E.  33  Geo.  3.    2  H.  Bl.  136.] 

[If  A.,  under  a  will,  has  the  interest  of  money  for  life,  with  a 
general  power  of  appointment,  the  appointee  does  not  take  under  the 
appointor,  but  under  the  original  will.  Anstr.  365.  Vide  post, 
(2M  12.) 

(2  G)  atfjBfeW^     [Post.  (3P).] 
(2Gl.)  What  shall  be- 

What  things  shall  be  said  to  be  assets  at  law,  vide  in  Assets* 

[An  advowson  in  fee  in  gross  is  real  assets  by  descent.  Str.  S79* 
3  P.  W.  398.     Qu.  If  it  is  extendible?     3  Atk.  460.] 

[A  fire  engine  set  up  for  the  benefit  of  a  colliery  by  tenant  for  life  is 
personal  estate,  and  shall  go  to  the  executor :  so,  a  cyder  mill  let  in 
very  deep  into  the  ground.     3  Atk.  13.] 

[An  ofiice,  (as  housekeeper  of  the  palace  and  house  of  lords),  granted 
for  years,  is  liable  to  debts,  and  a  fee,  being  an  allowance  by  lord 
chamberlain's  warrant,  for  particular  purposes,  is  part  of  the  ofiice, 
though  a  voluntary  gri^nt  of  the  crown,  and  though  it  may  be  varied. 
1  Ves.  347.] 

[If  A.,  tenant  for  life,  remainder  to  his  sons  in  tail,  remainder  to  his 
nephew  B.  in  tail,  remainder  over,  lets  in  B.  immediately,  on  his  agree- 
ing to  permit  A.'s  appointee  to  receive  the  rents  for  as  long  time  after 
A.'s  death  as  he,  B.,  shall  enjoy  them  during  A.'s  life;  this  is  part  of  A's 
general  assets,  though  he  has  appointed  to  a  daughter  unprovided  for, 
and  B.  shall  suffer  a  recovery.     2  Ves.  1.] 

If  a  man  dies  seised  of  an  estate  in  land,  to  him  and  his  heirs,  lying 
in  the  foreign  plantations,  it  shall  be  assets,  R.  2  Vent.  358.  2  Ca. 
Ch.  145. 

If  an  executor  puts  out  money  of  the  testator  at  interest,  the  interest 
received  shall  be  assets,  Cont.  fbr  the  executor  was  at  the  hazard  of 
losing  the  principal.     2  Ca.  Ch.  35.     R.  Ace.  2  Ca.  Ch.  152. 

If  a  man  purchases  land  in  another's  name,  in  trust  for  him  and  his 
heirs,  it  shall  be  assets  in  equity  in  the  heir..  R.  cont.  per  three  Judges, 
though  the  trust  was  decreed  to  the  heir.  Ca.  Ch.  14. — R.  cont«  upon 
Demurrer,  Ca.  Ch.  128.    Dub.  1  Ver.  173. 

But  now,  by  the  st.  29  Car.  2. 3.  a  trust  in  fee-simple  is  made  assets, 
yet  so  that  the  heir,  by  false  plea,  confession,  or  nihil  diciij  &c.  ^hall  not 
be  liable  to  the  debt  out  of  his  own  estate. 

R.  That  it  is  assets  in  equity.     2  Ch.  R.  145. 

If  land  is  conveyed  in  fee  in  trust  for  A.  and  his  heirs,  and  a  term 
for  years  is  conveyed  to  A.  in  trust   to   attend  the  inheritance,  this 

term 
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term  shall  be  assets  for  the  debts  of  A.  2  Ca.  Ch.  49.  152.  Ace. 
If  no  trust  of  the  term  is  declared.  1  Yen  188,  9.  340,  1.  £q.  Abn 
241. 

So,  if  the  inheritance  is  conveyed  to  A.  himself,  and  the  term  is  as- 
signed to  a  stranger  upon  trust  to  attend  the  inheritance,  the  term  shall 
be  assets  for  the  debts  of  A.  R.  2  Ch.  152.  Cont.  2  Ca.  Ch.  49. 
Ace.  1  Ver.  1.  104.     Semb.  Ch.  R.  64.     Vide  post,  r4  W  22.) 

If  a  man,  by  covenant,  &c.  binds  his  heir,  and  aiterwards.  conveys 
'  land  to  his  heir  in  fee;  it  shall  be  assets  in  equity.     R.  1  Ch.  R.  18. 

If  a  man  devises  lands  to  his  executor,  for  the  payment  of  debts,  they 
4U«  assets.  1  Ver.  64.  Vide  post,  (S  A  8,  8cc.)  [They  are  equitable  as* 
sets.     1  Brown.  140.  n.  (f ).] 

{If  an  executor  is  also  made  trustee  in  a  devise  for  payment  of  debts, 
the  assets  shall  be  equitable,  and  the  creditors  poid  j>ari  passu.  2  Atk. 
50.] 

If  tenant  in  tail  levies  a  fine,  and  makes  a  mortgage  for  1000/.,  and 

afterwards  devises  his  lands  in  the  same  county  for  payment  of  debts ; 

a  term  in  trust  to  attend  the  inheritance,  shall  be  assets,  if  the  fine 

.  does  not  declare  the  uses  after  the  mortgage  paid,  to  be  to  the  former 

uses.     1  Ver.  100. 

If  a  copyhold  is  surrendered  to  the  use  of  a  man's  will,  and  he  devises 
it  to  his  executrix  for  life,  paying  his  debts,  and  that  she  shall  pay  50/. 
to  his  heir;  the  whole  shall  be  assets  for  payment  of  debts,  and  the  exe- 
cutrix may  sell  to  such  intent     R.  1  Ch.  R.  203. 

[If  a  copyholder  in  tail  accepts  a  grant  fi*om  the  lord,  of  the  freehold 
and  fee-simple,  the  entail  is  extinct,  and  the  estate  is  as^ts  by  descent. 
SP.W.5.] 

If  a  term  for  rabing  a  portion  for  A.  is  merged  by  the  descent  of  the 
inheritance,  it  shall  be  revived  for  the  benefit  of  creditors.  R.  2  Ver. 
91.208. 

If  there  is  a  mortgage  in  fee,  and  the  equity  of  redemption  descen4s  to 
the  heir,  it  shall  be  assets  in  equity.  Dub.  Ca.  Ch.  148.  1  Ver.  410, 
411.     R.  2  Ver.  55.  61,  2. 

[Estates  of  traders  liable  in  the  hands  of  their  heirs  or  devisees  to  their 
debts,  47  G.  3.  st.  2.  c.  74«  —  Courts  of  equity  in  administering  such 
assets  to  prefer  specialty  creditors.     Ibid.] 

[If  one  possessed  of  a  term  for.  years,  mortgages  it,  and  dies 
leaving  bond  and  simple  contract  debts;  the  equity  of  redemption 
is  equitable  assets,  and  liable  to  all  the  debts  equally.     S  P.  W.  S41.] 

[But  where  a.  bond  is  given  to  B.  in  trust  for  A.,  or  if  a  term  of  years 
be  taken  in  the  name  of  B.,  in  trust  for  A.,  it  shall  be  paid  in  a  course 
of  administration .    Ibid.] 

[If  a  simple  contract  creditor  obtains  a  decree  that  he  and  the  rest  of 
the  creditors  should  come  in  before  the  master,  and  be  paid  all  their 
de  bts ;  a  bond  creditor  coming  on  the  foot  of  the  decree  shall  be  paid 
oalj  pro  rata  with  the  simple  contract  creditors.     Ibid.] 

[  Ajid  semb.  per  Jekyll,  M.  R.  if  bond  creditor  having  notice  of  such 
.  decree,  and  advertisement  in  Gazette,  shall  lie  by,  and  afterwards  brins 
action  against  executor,  though  executor  could  not  defend  himself 
at  law,  yet  equity  would  assist  him,  and  compel  the  bond  creditor 
to  accept  in  proportion  with  simple  contract  creditors.  Ibid.  Sed 
quaere?] 
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[If  A.9  by  articles  on  bis  son  B/s  marriage,  coYehants  in  three  years 
to  pay  12,000/.  to  be  settled  to  B.  for  Kfe,  to  his  wife  ibr  life,  to  sons 
in  tail  male,  to  daughters  in  tail  general;  provided,  if  no  child  but  one 
daughter,  and  B/s  heirs  should  m  three  months  after  his  death  pay 
4000/.  to  trustees,  then  the  uses  limited  to  the  daughter  and  her 
heirs  in  the  12,000/.  to  cease,  and  to  be  to  B.  his  heirs  and  assigns : 
B.  dies,  leaving  only  one  daughter,  and  devises  the  1 2,000/.  subject 
to  the  trusts  to  A.,  and  makes  him  executor,  and  he  does  not  pay  the 
4000/.  in  three  months ;  yet  the  reversionary  interest  of  B.  in  the 
1 2,000/.,  and  the  right  of  redeeming  it  by  the  payment  of  4000/.,  shall 
be  real  assets,  and  liable  to  the  payment  of  a  judgment  creditor. 
I  Atk.  392.]' 

If  a  man  articles  for  the  purchase  of  land,  the  money  shall  be  decreed 
for  the  purchase  for  the  beneBt  of  the  heir..    R.  1  Sal.  154. 

But  if  there  is  a  deficiency  of  personal  assets  for  payment  of  debts 
upon  simple  contract,  &c.  the  money  shall  be  assets  in  the  hands  of  the 
executor  for  that  purpose.     Serob.  1  Sal.  154. 

[An  estate,  made  subject  by  will  to  a  term  for  payment  of  debts, 
must  first  be  applied  before  creditors  can  come  on  the  estate  descend  to 
the  heir  at  law.     8  Atk.  556.] 

[Assets  descendable  on  the  heir  at  law  must  be  applied  before  lands 
specifically  devised.     Ibid.     3  P.  W.  S65.] 

[A  man  cannot  possibly  raise  a  fee  sunple  to  his  own  ri^t  heirs  by 
the  name  of  heirs  as  a  purchase,  so  as  to  prevent  the  reversion  being 
assete.     2  Atk.  57.] 

[If  administrator  de  bonis  nan  finding  the  outgoings  of  a  college  lease 
to  exceed  the  profits,  neglects  to  renew,  and  suffers  the  heir  at  law  ijf 
testator  (whose  lands  lie  intermixed  with  the  leasehold),  to  renew,  such 
heir  will  be  liable  to  pay  the  debts  if  the  rest  of  the  personal  estate  fidls 
short  Semb.  for  the  lessee  in  a  new  lease,  taking  in  the  ridit  of  the 
old,  must  take  it  subject  to  all  the  equity  to  which  the  original  lessee 
was  liable.     3  Atk.  558.] 

[If  A.  gives  several  legacies,  and  makes  B.  executor  and  residuaiy 
legatee,  and  he  receives  tul  the  assets,  and  with  the  money  buys  land, 
and  also  the  equity  of  redemption  of  an  estate  on  which  testator  had  a 
mortgage  and  dtes«  the  lands  and  the  equity  of  redemption  so  pur* 
chased  shall  be  assets,  and  liable  to  the  legatees  of  A.     1  Atk.  59.] 

So,  if  a  mortgage  be  to  A.  and  his  heirs  for  the  life  of  B.  upon  con- 
dition that  if  B.  pays  100/.  it  shall  be  void;  this  estate  pur  mdew 
vie  would  have  been  assets  for  the  executor  of  A.  before  the  stat. 
29  Car.  2.  3.     1  Ch.  R.  39. 

[An  estate  pur  outer  vie,  though  it  is  devised,  is  liable  to  qpeciallj 
debts;  for  the  devise  is  void  by  the  statute  of  fraudulent  devises.  3  Atk. 
460.] 

If  an  heir  sold  the  estate  descended  before  any  action  commenced) 
the  money  would  have  been  assets  in  equity  before  the  stat.  89  Car.  2. 
Dub.  1  Ver.  282. 

So,  if  the  heir  for  money  release  his  equity  of  redemption,  the  money 
is  assets.     2  Ver.  62. 

If  by  marriage  articles  money  is  to  be  vested  in  a  purchase  for 
the  husoand  andwife,  and  their  children,  afterwards  to  the  heirs  of  the 
husband ;  after  the  death  of  the  husband  and  wife  without  issue,  tl|e 

money 
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raofi^f&  assets,  and  goet  tp  the  executor  or  residuary  leiratee.  R  2Ver. 

,  If  a  husband  assigns  an  estate  to  which  his  wife  was  entitled,  ns,  exe- 
cutrix^ ta  trustees  to  the  use  whjch  he  shall  appoint,  and  afterwards  by 
his  wiU  devises  it  to  his  wife  and  children ;  it  shall  be  assets  in  the  first 
place  for  the  payment  of  his  debts,  and  the  wife  and  children  tsJce  only 
as  le^tees.     R,  2  Ver.  287. 

If  JB.  upon  a  purchase  from  A«  ffives  a  bond  to  pay  500/.  as  A.  shall 
appoint,  who  bv  his  will  ^poinU  3ie  SOOL  to  be  paid  to  his  relations ; 
the  500/.  shall  be  assets  for  the  creditors  of  A.,  for  he  had  the  (Ksposition 
of  it.     R.  2  Ver.  SI  9.  465. 

[If  by  articles  before  marriaffe  of  A.  and  B.  it  is  agreed  that  8002. 
shall  remain,  charged  on  land  till  laid  put  in  purchase  of  lands  to '  be 
settled  to  A.  for  life,  to  B.  for  life,  and  if  no  children,  as  B.  shall  direct, 
and  B.  directs  it  to  A.  to  be  employed  in  charitable^our  other  purposes, 
as  he  thinks  fit,  and  A.  disposes  of  it  by  will  to  three  poor  clergymen's 
children,  in  pursuance  of  his  wife's  direction ;  yet  it  is  assets,  and  liable 
to  A/s  debu.     1  Atk.  465.]  . 

So,  if  A.  by  marriage  settlement  reserves  3000/.  to  be  at  his  own  dis- 
posal, and  by  will  gives  it  to  hb  daughter.     R.  2  Ver.  4f65* 

^  [If  a  man,  having  a  power  to  charge  his  wife's  estate  with  20002.  by 
.will,  gives  SOOL  a-piece  to  his  two  sisters,  yet  the  whole  20002.  shall  be 
liable  to  his  debts.    2  Atk.  1 72.] 

^  [If  aman  has  a  power  to  dispose  pf  a  reversion  in  fee,  and  makes.no 
disposition  of  i^  yet  it  shall  be  assets  to  sadsftr  special^  creditors.  Ibidi] 

[If  A.  on  marriage  settles  his  estate  on  himself  for  life,  his  wife  for 
jife,  remainder  to  preserve,  &c.  remainder  to  his  first  and  other  sons 
jjitaii  male^  remainder  to  himself  in  fee,  and  there  is  issue  a  son,  and 
A.  dies  indebted  by  bond,  and  then  the  son  dies  without  issue,  having 
devised  the  estate  to  B.  in  fee ;  this  reversion  in  fee  now  come  into  pas* 
session  is  assets  to  pay  the  bond  debts  of  A.    2  Atk.  204.] 

[If  a  man  after  marriage,  yet  in  consideration  of  a  porticm  paid  at  the 
time,  settles  lands  to  himself  ibr  life,  his  wife  for  life,  and  his  son  in  tail, 
and  afterwards  makes  a  purchase  jointly  with  his  eldest  son,  and  then 
another  jointly  with  his  young^  son,  paying  the  whole  purchase-money, 
and  long  after  gives  a  judgment,  and  diesj  leaving  other  lands  mort* 
gaged,  the  mortgaged  premises  shall  be  sold,  and  the  money  applied, 
first  to  pav  the  mortgage,  and  then  the  judgment,  and  if  not  sufficient,  a 
moiety  of  the  two  joint  purchases  shall  be  sold  and  applied  to  pay  Uie 
judgment,  and  the  surplus,  if  any,  paid  to  the  two  sons  respectively. 
2  Atk.  477.  608.] 

[If  a  man  has  power  to  charge  a  sum  on  land  by  deed  or  will,  and  exe. 
cutes  it  by  a  voluntary  deed,  it  is  pergonal  assets,  and  his  sons-in-law 
claiming  under  settlement  before  marriage  are  not  entitled  to  the  bene- 
fit of  it.    3  Atk.  269.] 

[If  a  person  has  a  general  power  to  appoint  to  uses,  it  is  his  absolute 
estate,  and  shaU  be  subject  to  his  debts.    3  Atk.  656.] :  . 

If  a  term  for  years  is  bequeathed,  and  the  executor  assents  to  the 
bequest,  yet  diis  term  shall  be  assets  in  the  hands  of  the  legatee  to.satisl^ 
the  debts  of  the  testatCMT.    R*  Ca.  Ch.  257* 

Otlierwise,  ifthe  legatee  selts  it  for  a  valuable  consideraticn.  It  shall 
not  be  assets  in  the  hands  of  the  purchaser ;  for  he  has  a  good  title  in 

Vol.  II.  Mm  law. 
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Itw^  tfidaballnot  bepr^ucJicedbyaaecrettmstfbrcredhDn*  Ga-Cli. 
257. 

[If  A.  mortgages  his  estate  to  B.  who  gives  no  money  for  it,  bat  a 
bond^  and  A.  dies,  and  makes  B.  his  execator,  the  bond,  though  ex- 
tinguished at  law,  shall  be  assets  in  equity.     1  Atk.  465.] 

[If  after  a  bidder  for  an  estate  under  a  decree  is  confirmed  the  best 
purchaser,  he  is  kept  out  of  possession  some  time  by  a  mortgagee,  and 
in  that  time  several  lives  fall  in,  whereby  the  value  of  the  estate  is  greatly 
increased^  the  court  will  order  a  further  sum  to  be  paid  by  die  pnr^ 
chaser.    2  Atk.  489.] 

(2  G  2.)  What  not. 

But  if  an  executor  takes  a  new  bond  to  himself  for  a  dsSbt  of  the  te»» 
tator,  he  shall  not  be  ccmipelled  to  pay  the  money,  but  only  to  assi^ 
the  new  security  to  the  heir.     IL  Oi.  C!h«  74. 

If  an  executor  gives  his  recognizance  to  pay  creditors,  and  houses 
of  London  are  burnt  down  by  fire,  by  which  the  greatest  part  of 
the  assets  is  lost;  there  shall  be  no  remedy  upon  me  recognizance 
above  the  value  of  the  assets  which  remain.  S  Ver.  67*  Vide  £q. 
Abr.  85. 

If  a  fiictor  sells  the  goods  of  his  principal,  and  afterwards  lays  out  the 
money  in  other  goods,  these  shall  not  be  assets  for  the  payment  of  the 
debts  of  the  factor. 

So,  if  a  factor  sells  goods  for  A.  and  dies  before  payment,  nothing 
but  the  fiictorage  shall  be  assets ;  for  the  money  belongs  to  A.  for  whom 
the  fector  was  only  a  trustee.    R.  2  Ver.  688. 

So,  if  a  term  is  granted  to  B.  who  re-demises  it  to  A.  at  a  pqiper- 
com  rent  during  his  life,  and  afterwards  at  1500{.  per  ann.  during  the 
life  of  his  wife  for  her  jointure,  and  afterwards  at  a  pepper-oom  during 
the  residue  of  the  term ;  the  term  shaU  not  be  assets,  being  created  for 
a  special  purpose,  but  for  specialties,  which  charge  the  inheritance. 
R.  2  Ver.  58.  215. 

[If  A.  having  a  church-lease,  on  renewal  inserts  his  brodier  B.'8  name 
wiUi  hb  own,  A.  paying  the  fine  and  rents,  and  receiving  the  profits, 
if  it  is  proved  by  one  witness  that  he  intended  B.  should  have  the  sur- 
vivorship, it  shiul  not  be  assets.     1  Ves.  57.] 

[But  if  A.  makes  a  voluntary  settlement,  reserving  a  power  to  charge 
it  with  1000/.,  and  by  his  will  leaves  a  legaqr  of  8002.  to  be  paid 
by  his  executor,  chargeable  on  all  his  real  and  personal  estate,  and  the 
personal  is  insufficient,  this  shall  be  assets,  though  A.  doth  not  refer  to 
the  power.    Ibid.] 

If  a  term  is  agreed  upon  a  marritoe  to  be  renewed,  and  assigned  to 
the  same  trusts,  and  A.  renews,  out  does  not  assign  the  term,  it 
shall  not  be  assets  for  the  debts  of  A*,  bat  is  assignable  to  the  trusts. 
R.  2  Ver.  289. 

If  a  reversion  descends  to  an  hdr  as  assets  after  judgment  against  the 
heir,  he  shall  not  be  compelled  in  equity  to  adl  die  reversion,  till  it 
comes  into  possession.    R.  2  Ver.  184. 

If  4-  sells  lands  and  part  of  the  purchase  money  is  left  in  the 
bands  of  the  purchaser,  which  A.  afterwards  appoints  to  be  paid  to 
B.  and  dies ;  this  money  is  not  assets  in  the  hands  of  the  executor  of  A. 
5  CSi.Rap.  8. 

[If 
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.  [If  A.  binds  himself  and  heirs  in  a  bond,  and  mortgages  land  for 
more  than  the  value^  and  the  heir  has  200/.  for  joining  in  sale  of  the 
premises,  the  200/.  is  not  assets.  3  P.  W.  9.  For  it  was  only  given 
to  buy  off  his  obstinacy,  not  as  a  price  of  his  equity,  which  was  worth 
nothing.] 

If  tenant  for  life,  remainder  to  his  eldest  son  in  tail,  remainder  to 
himself  In  fee,  devises  the  lands  for  payment  of  his  debts,  and  dies, 
and  afterwards  the  eldest  son  levies  a  fine  by  which  the  fee  and  tail  are 
consolidated;  the  rents  due  in  the  lifetime  of  the  son,  are  not  assets^ 
after  his  death,  for  the  debts  of  the  tenant  for  life.  R.  Eq.  Abr« 
140. 

[If  A.  tenant  in  tail  in  remainder  in  his  father's  lifetime  limits  the 
lands  on  his  marriage^  and  covenants  after  his  father's  death  to  suffer 
recovery  to  the  same  uses,  with  power  to  revoke  and  create  new,  which 
he  afterwards  does,  and  suffers  recovery,  declaring  the  uses  to  trustees 
for  himself  for  life  to  trustees  to  preserve,  8sc.  to  raise  portions,  and  to 
his  first  and  other  sons  in  teal  male,  &c.  these  lands  were  never  assets  of 
A.,  nor  are  liable  to  debts  by  specialty,  though  they  would  to  such 
dAts  as  are  specific  liens.     8  Atk.  631 .] 

[If  tenant  for  life  assigns  rents  and  dividends  for  twenty-one  years,  in 
trust  to  pav  a  debt  to  A.  by  instalments,  and  if  he  dies  before  all  the 
debt  is  paid,  then  the  trustee  to  apply  the  residue  of  the  rents  and  divi* 
dends  due  at  makinsr  the  assignment,  and  accruing  due  afterward,  to» 
ward  satisfiiction  for  tne  residue  of  the  debt :  these  arrears  are  not  assets, 
but  A.  has  a  specific  lien  on  them*    2  Ves.  1.] 

[If  part-owners  of  a  ship,  A.  being  one^  enter  into  •  agreement  im«* 
powerii^  A.  to  contract  for  building,  &c.  a  ship  for  them,  with  cove- 
nant to  bear  proportional  shares  of  expences,  and  A.  dies  intestate,  his 
share  shall  not  go  into  his  general  assets,,  but  the  other  part  owners  has 
a  specific  lien  thereon,  for  what  they  have  paid  or  shall  pay  for  building 
and  equipping  the  ship.     1  Ves.  497.] 

[If  A*  lends  B.  500/.  on  his  note,  he  assuring  him  that  his  aunt  had 
left  him  4000/.  which  chancery  had  decreed  him ;  but  it  appears  that 
this  4000/.  was  directed  to  be  laid  out  in  land,  and  was  so  decreed^ 
the  representative  of  B.  was  not  obliged  to  pay  it.     2  Atk.  307.] 

[Lands  in  Ireland  are  not  liable^  except  bankers'  lands  for  their  notes. 
2  Ves,  19.] 

(2  G  3.)   Bill  for  discovery  of  assets. 

So,  if  there  be  a  bill  against  an  executor  or  administrator  for  disco- 
very  of  assets,  it  ought  to  charge,  that  assets  or  goods  of  the  testator 
came  to  his  bands.  R.  upon  Demurrer,  Ca.  Ch.  226.  Vide  post, 
(3  B  I.) 

If  an  executor  assigns  part  of  the  personal  estate  to  another,  a  creditor 
may  pursue  it  against  the  assignee.    2  Ver.  76. 

So,  though  one  executor  admits  assets,  there  shall  be  an  account 
against  anoUier  who  does  not  admit  them.    2  P.  W.  145. 

[Admission  of  assets,  by  executor,  to  one  legatee,  is  an  admbsion 
to  all.    2  Atk.  2.] 

[On  a  bill  for  discovery  c^  assets  and  ^satisfaction ;  if  testator  has  given 
judgment  for  his  daughter's  portion,  whleh  he  articled  for  before  mar- 
riage, that  judgment  sbaH  bave  prefereBoe^    2  Ves.  1 .] 

Mm  2  £If 
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[If  testator  has  given  judgment  for  the  balance  of  an  accoitot  stated 
between  him  and  his  son-in-law  and  executor,  a  few  days  before  hift* 
death,  the  master  shall  enquire  what  debts,  &c.  and  the  judgment  stuid 
as  a  security  for  the  balance,  with  preference,  and  executor  may  retain* 
Ibid.] 

(2  G  4)  If  the  assets  are  exiiausted  by  a  debt  upon  security, 

shall  come  in  aid. 

If  a  man  is  indebted  to  the  kinff  and  others,  and  his  personal  assets 
do  not  suffice  for  the  whole^  the  oebt  to  the  king  shall  be  charged  upon 
the  land  whereby  the  personal  assets  may  remiun  for  the  oth^  creditois. 

1  Ver.  456. 

If  there  is  a  mortgage  and  debts  upon  special^,  and  the  executor 
pays  the  mortgage  out  of  the  personal  assets ;  the  other  creditors  shall 
have  the  advantage  of  the  mortgage,  for  so  much  as  was  applied  thereto 
out  of  the  personal  estate.     R.  2  Ver.  278.  763. 

So,  creditors  upon  simple  contract.  R.  2  Ver.  763.  R-  Eq.  Ca.  151. 
(2d  part  of  2  Mod.  Ca.) 

If  a  man  having  a  statute  of  recc^izance,  takes  all  the  personal  assets, 
and  does  vnot  resort  to  the  land,  whereby  the  assets  fail  for  creditors 
and  legatees ;  the  land  shall  be  charged  to  that  amount  for  the  other 
creditors  and  the  legatees;  for  the  land  was  &e  principal  security. 

2  Ver.  182,  3.  477. 

So,  if  A.  executes  a  judsment  upon  the  personal  assets  only,  and 
not  upon  the  land,  though  bodi  are  chargea.  Semb.  per  Hutchins, 
2  Ver.  182,  3. 

So,  if  A.  has  a  mortgage  and  a  recognizance  for  performance  of 
~  covenants,  and  executes  the  recognizance  upon  the  personal  estate, 
whereby  the  younger  children  of  the  mortgagor  become  destitute  of  any 
provision.    R.  2  Ver.  309. 

But  if  A.  is  surety  for  B.  to  C,  and  a  term  is  assigned  to  A.  for  his 
security,  and  afterwards  B.  dies  and  makes  A.  his  executor,  who  pays 
C.  out  of  the  personal  assets;  the  other  creditors  shall  not  have  the 
benefit  of  this  term.     R.  2  Ver.  36. 

If  A.  makes  a  settlement  to  the  use  of  his  wife  for  life,  remainder  to 
B.  in  tail,  with  a  power  of  revocation ;  B.  is  the  heir  at  law  and  sells 
to  C,  the  estate  of  C.  is  not  liable  to  the  creditors  of  A.    2  Ver.  44. 

If  A.  makes  a  mortgage  to  B.,  and  then  settles  his  estate  upon  his  son 
in  tail,  and  afterwards  mortgages  to  C.  who  knew  not  of  the  prior  mort- 
gage, and  dies,  and  his  administrator  pays  off  the  prior  mortgage ;  he 
shaJl  not  be  allowed  it  against  C.     R.  2  Ver.  305. 

If  A.  makes  an  express  devise  of  an  estatein  mortgage^  to  a  younger 
son,  and  afterwards  computes  his  personal  estate  to  be  5000/.  and 
gives  legacies  to  his  younger  children  to  that  amount,  and  directs 
that,  if  his  personal  estate  falls  short,  there  shall  be  a  deduction  in 
proportion,  and  that  the  surplus  shall  so  to  them  in  the  same  propor- 
tion ;  the  mortgage  shall  be  paid  out  of  the  personal  estate^  though  the 
other  legatees  are  thereby  obliged  to  abate.    2  Ver.  477. 

[Assets  shall  not  be  marshafied  to  support  a  legacy,  which  is  contrary 
to  law,  as  if  testator  devises  real  estate  to  be  sol^  and  the  monev  ap^ 
plied  to  charities,  and  directs  debts  and  legacies  to  be  paid  out  of  per- 
sonal, the  court  will  not  prder  ^hem  to  be  paid  out  dT  the  real,  and  the 
personal  to  go  to  the  charity.     2  Ves.  52.] 

[If 
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.  [If  A.  agrees  to  purchase  lands,  and  dies  before  he  has  paid  the  whole 
purchase  money ,  and  bv  his  will/ after  living  800/.  to  B.his  sister, 
gives  the  purchased  lands,  and  all  his  personal  estate  to  C.  his  execu- 
tor, who  commits  devastavit  and  dies,  and  the  lands  descend  to  D.  his 
son,  the  vendor  shall  take  satis&ction  on  the  lands,  that  B.  may  be  paid 
put  of  the  personal  assets.     3  Atk.  272.] 

[Simple  contract  creditors  cannot  stand  in  the  place  of  every  specialty 
creditor  to  afiect  real  assets,  but  only  of  such  as  had  remedy  against  both 
real  and  personal  assets  of  the  debtor  deceased.     1  Ves.  3 1 2.] 

[Therefore,  if  a  woman  in  her  husband's  lifetime  levies  a  fiae  of  her 
estate,  making  it  subject  to  2000/.  his  debt,  and  after  his'  death  bor- 
rows 4f00l*  more,  and  charges  the  estate  with  it ;  the  simple  contract 
creditors  shall  come  on  the  real  estate  for  the  400/.  satisfied  out  of  the 
persona],  but  not  for  the  2000/.  which  was  not  the  wife's  debt. 
Ibid.] 

(2  H)  a00lgnment.  —  (EOdat  Bball  be  a  ooon  one. 

An  asognment  shall  be  allowed  in  equity,  which  is  not  good  at  law 
as,  if  an  administrator  of  conusee  assign  a  statute  before  it  is  extended 
2  Vent.  362. 

What  good  in  law,  or  not,  vide  Assignment 

So,  acnose  in  action  is  assignable  in  equity,  upon  a  consideration,  by 
him  who  has  the  interest  in  it,  and  theassiffnee  shall  recover  it  in  Chan- 
cery.    Ca.  Ch.  169.    2  Ver.  595.     2  P.  W.  (608.) 

And  the  release  afterwards  of  the  assignor  does  not  discharge  it,  un- 
less it  was  made  upon  a  consideration  paid  by  the  releasee,  without  notice 
of  the  assignment     Ca.  Ch.  169. 

So,  an  administrator,  who  has  also  the  interest  in  the  chosne  in  ac- 
tion, may  assign  it;  as,  a  husband  who  takes  administration  to  his 
wife,  may  assign  the  money  due  for  the  marriage  portion  of  his  wife. 
R.  Ca.  Ch.  169. 

[If  A.  and  B.  are  two  executors,  residuary  legatees,  and  A.  for  va- 
luable consideration  assigns  part  of  his  residuum  to  C,  and  afterwards 
for  valuable  consideration  assigns  his  whole  residuary  share  to  B.  with- 
out notice,  yet  as  it  b  but  a  chose  in  action  even  to  the  executor,  the 
first  assignnj^nt  must  take  place.    3  P.  W.  3O70 

[If  an  executor  assigns  over  a  mortgage  of  histestator^s  to  his  own 
creditor  in  satbfaction  of  a  debt  due  from  him,  it  is  a  good  alienation, 
and  the  daughters  of  testator's  creditor  undec  a  settlement  cannot  follow 
it.     1  Atk.  463.] 

'  [If  A.  a  banker  having  a  mortgage  dies,  leaving  a  widow  and  ^  five 
children,  and  appoints  the  widow,  nis  eldest  son  J.,  and  another  per- 
son, executors,  and  devises  to  them  all  his  real  and  personal  estate,  in 
trust  to  pay  debts,  and  the  residue  to  be  equally  divided  between  his 
children ;  after  payment  there  is  a  large  residue ;  the  mortgage  is  left  in 
a  master's  hands  in  a  suit ;  the  children  come  of  age ;  J.  is  appointed  re- 
ceiver of  a  great  estate  of  B.,  the  cash  of  which  is  kept  at  the  shop ;  he 
with  the  other  two  executors,  ho  ways  concerned  in  interest,  assign  the 
mortgage  to  the  master  as  a  security  fol:  his  receivership,  reciting^  that 
the  money  due  was  the  money  of  J.,  and  he  dies  indebted  to  the  estate, 
the  assignment  shall  nbt  be  set  aside,  and  the  executors  of  B.  shall  have 
the  benefit  of  it  for  what  is  due  on  the  receivership.  3  Atk.  235.] 
:  M  m  3  [An 
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[An  assignment  by  an  ezecator  for  a  valoable  oonsiderBtion  im 
nerer  set  aside  Imt  for  fraud  between  the  executor  and  assignee* 
Ibid.] 

So,  a  hnsbflndy  who  has  it  in  right  of  his  wifi^  though  it  be  only  a 
possibili^  or  a  contingency.    2  P.  W.  (608.) 

But  an  assignment  of  a  diose  in  action  by  an  administrator,  who  has 
not  any  interest  in  it,  shall  not  be  decreed.    Semb.  Ca.  CL  169. 

[If  A.  insures  a  house  for  seven  years,  and  his  term  eicpires  beibie 
the  insurance,  and  afterwards  the  house  is  burnt,  and  then  he  assigns 
the  policy  to  B.,  the  landlord  B.  shall  not  recover  aindnst  the  insurers. 
Wit  lof]  ^^^ 

So,  a  possibility  may  be  assigned,  or  disposed  of  in  equity;  as,  die 
remainder  of  a  trust  of  a  term  for  years  may  be  transferred  to  another. 
Ca.  Ch.  8.  1  Cb.  R.  29.  Cont.  2  Ver.  563.  Eq.  Ca.  103.  1  P.  W. 
572.  6.    Vide  post,  (4  W  21.) 

[If  a  man  devises  lands  to  hb  two  daughters  and  th^ir  heirs,  if  either 
marry  without  consent,  she  to  have  only  estate  for  life;  if  either  die 
unmarried,  his  son  A.  or  his  heirs  shall  take  it  to  him  and  his  heirs, 
paying  6001*  to  the  other  daughter :  A.  in  the  hfe  of  both  sisters  conveys 
these  lands,  and  all  others  to  which  he  had  any  dairo,  &c.  to  Us 
second  son,  and  A.  dies,  and  then  one  of  the  sbters  unmarried ;  thb  is 
a  good  assiffumeikt,  thoudi  the  word  possibility  is  omitted;  for  the 
word  or  shaU  be  construed  and,  and  then  A.  has  a  right  to  dispose  of 
the  possibility ;  and  the  eldest  son  of  A.  cannot  have  the  lands  on  pay- 
ing the  500/.     1  Ves.  409.] 

So,  if  land,  &c.  is  devised  for  payment  of  portions,  &c.  and  the 
surplus  to  the  heir ;  he  by  will  or  deed  may  dispose  of  the  surplus* 
R.  Ca.  Ch.^11. 

So^  debts  may  be  assigned  by  parol  upon  a  consideration.  Dub. 
2  Ca.  Ch.  7S7t 

So,  an  assignment  of  a  seaman's  wwes  before  they  are  due,  though 
a  chose  in  action,  shall  be  good  in  equity;  and  there  shall  be  a  compen- 
sation for  the  money  advanced  for  the  assignment,  before  other  debts  of 
the  assignor.     R.  2  Ver.  595.    Semb.  cont.  2  Ver.  391. 

[But  now,  by  st.  1  G.  2.  st.  2.  c.  14.  s.  7.  every  bargain,  sale,  bill 
of  sale,  contract,  and  agreement  whatever,  of,  for,  or  concerning  any 
pay,  wages,  or  allowance  due  or  to  grow  due  to  any  seaman  or  seamen 
in  the  service  of  his  majesty,  for  such  service  is  declared  to  be  void  and 
of  no  effect.] 

So,  an  assignment  of  a  debt  in  Holland,  between  husband  and  wife^ 
shall  be  allowed  here^  because  it  is  good  there.    Ca.  Ch.  232. 

So^  if  A.  assigns  goods  and  debts  to  B.  and  the  administrator  of  A. 
assigns  his  letters  of  administration  to  B.,  his  interests  in  the  debts,  &c« 
is  assigned,  and  the  administrator  de  bonis  noth  &c.  ,are  afterwards  ex- 
cluded.    Skin.  232. 

So,  if  after  an  assignment  of  a  debt,  or  other  chose  in  action,  the 
assignor  releases  to  the  debtor,  who  has  notice  of  the  assignment ;  this 
does  not  hurt  the  assignee*    Vide  Ca.  Ch.  169. 

So,  if  a  creditor  gives  a  letter  of  attorney  to  A.,  who  receives  the  debt 
for  satisfaction  of  a  demand  of  his  own  upon  good  consideration ;  it  shall 
be  void,  if  he  had  notice  of  an  assignment.     Ca.  Ch«  232. 

But  if  a  debtor  pays  to  an  attorney,  havmg  a  letter  of  attorney 

from 
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I  from  di#  creditor,  withoilt  notice  of  an  aasignment;  it  aball  be  a  good 

^  plea*    R.  Ca.  Ch.  232. 

SOf  an  assignee  shall  be  subject  to  the  same  equity,  with  regard  to 
^  the  thinff  assigned,  as  the  assignor  was.    8  Ver.  692.  765. 

SIf  a  ksse^  who  has  covenanted  not  to  assign  without  leave  for  him* 
'  and  executors,  but  not  for  assigns,  becomes  bankrupt,  and  the 
lease  is  assigned,  the  assignee  is  not  bound  by  the  covenant,  and  may 
•ssu^.    8Atk.219.] 

[But  if  the  under  assignee  is  insolvent,  does  not  reside  on  the  pre* 
mises,  nor  plough  and  sow,  refuses  to  shew  the  assignment,  and  lessor 
has  accepted  no  rent,  the  court  will  set  aside  the  assignment.] 

If  a  termor  grants  the  land  to  A.  and  his  wife^  to  the  use  of  B.  for 
life,  and  afterwards  to  the  heirs  of  his  body,  andfor  default  of  is^ue  to  A. 
for  800  years,  nothing  passes;  because  no  estate  is  limited  to  A.  and 
his  wife^  and  the  term  for  800  years  after  the  death  of  B.  without  issue 
will  be  void.    2  Ver,  684. 

[An  assignment  by  the  clerk  of  the  peace  to  creditors,  under  an  iosol- 
Tent  debtors'  act,  need  not  be  sealed.    2  Atk.  242.] 

[If  A.  taiant  for  life  is  discharged  under  an  insolvent  act  by  the  com* 
puboiy  clause,  and  not  by  his  own  claim,  yet  the  estate  in  tail  vests,  in 
the  assignee.    S  Atk.  378.] 

[If  A.  indebted  to  B.,  g^ves  him  a  draft  on  a  fund,  du^  to  him  out  of 
the  Exchequer;  this  is  a  good  assignment,  and  shall  prevail  against 
assignees  if  A.  become  bankrupt.     1  Ves.  331.] 

[If  the  c^ligee  delivers  a  bond,  saying,  <<  In  case  I  die  it  is  yours, 
ana  then  you  will  have  something,"  it  is  a  sufficient  donatio  causa 
mortis,  and  passes  the  equitable  mterest  of  the  bond  after  the  death. 
S  Atk.  2U.] 

(21)  HtiecaBe.— [Vide  in  Merchant,  Navigation.] 

[Tenant  for  life  is  bound  to  keep  down  the  interest  of  a  charge  during 
his  life,  and  the  remainder-man  may  recover  from  his  representative 
any  arrears  he  may  be  compelled  to  pay.    S  P.  W.  235.] 

[But  tenant  in  tail  is  not,  because  he  is  at  liberty  to  commit  any 
waste  or  spoil;  and  the  estate  expectant  on  the  estate*tail  is  of  no  ac«- 
count  or  value  in  law.    D.  3  P.  Wms.  235.] 

[And  the  representatives  of  tenant  in  tail  are  not  compellable .  to 
reimburse  the  person  to  whom  the  estate  expectant  on  the  estate  tail 
may  go^  any  arrears  such  person  may  bd  obliged  to  pay,  though  the 
tenant  in  tail  never  had  it  in  his  power  to  mr  such  expectant  estate. 
Ibid.] 

[Thus  where  an  estate-tail  in  certaui  mortgaged  lands  devolved  upon 
an  infant,  who  paid  no  interest  for  near  20  years,  and  died  just  before 
heattained  theageof  21,  leaving  a  personal  estate;  the  court  refused 
to  make  his  representatives  pay  any  part  of  the  arrear  of  interest,  though 
it  seemed  admitted  the  infimt  could  not  have  suffered  a  recovery. 
ILibid] 

[If  tenant  for  life  renews  a  renewable  interest,  the  subsequent  estates 
shall  in  general  bear  a  proportion  of  the  expence,  if  it  was  left  to  the 
option  of  the  tenant  for  life,  whether  he  would  renew.  S  Bro.  C.  C. 
248.]  .  ^ 

Mm4  [But 
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[Bat  if  the  instrument  by  whidk  the  estate  for  life  is  created,  direct^ 
that  the  interest  shall  be  renewed  whenever  it  is  renewable^  and  esta^ 
Uishes  a  seneral  fiind  without  mentioning  the  object  of  that.Auid^  thai 
fund  shall  be  applied  for  the  purpose  of  bearing  the  ezpence  of  tfa^ 
renewal.    R.  2  Bro.  C.  C.  243.] 

[And  though  no  such  fund  is  established^  if  there  is  a  direction  that 
the  interest  shall  be  renewed  whenever  occasion  shall  require^  the  tenant 
for  life  cannot  compel  the  subsequent  estates  to  contribute  to  the  ex-^ 
pence,  or  raise  the  money  out  of  the  estate,  if  he  has  received  sufficient 
from  the  estate.     Semb.  247.  248.    2  Bro.  C.  C] 

Chancery  will  enforce  an  average^  or  contribution  to  be  made,  where 
it  is  necessary.     Ca.  ParL  19.     Vide  post,  (2  S). 

And  therefore,  if  some  goods  are  tnrown  overboard  in  a  tempest  for 
the  preservation  of  others,  the  owner  shall  have  contribution  of  all  the 
ffoods  saved  by  that  means,  whereby  the  loss  of  every  one  will  be  equals 
Mo.  297. 

So,  if  some  goods  are  given  to  a  pirate,  or  enemy,  who  had  taken 
the  ship,  by  way  of  composition,  for  the  redemption  of  the  rest. 
Mo.  297. 

Soj  if  merchants  agree  to  pay  an  average,  when  goods  are  spoiled, 
&C.  in  cases  where  an  average  is  not  requisite,  it  shall  be  decreed. 
R.  Mo.  297.  . 

Sc^  creditors  and  legatees,  &c.  ought  to  make  contribution  or  abate* 
ment  in  proportion. 

If  A.  devises  his  real  estate  to  his  son,  and  a  term  to  his  daughter, 
and  there  are  bonds  and  other  debts,  but  no  personal  assets;  the  son 
and  daughter  shall  pay  in  proportion  to  the  value  of  the  estate  or  each 
of  them.     R.  2  Ver.  756. 

[Tenant  for  life  of  an  estate  for  the  lives  of  others  shall  pay  one-thini 
of  the  fine  and  charges  of  renewal  of  the  loase,  and  the  remainder-man 
in  tail  two-thirds.     1  Ves.  428.] 

If  an  estate  subject  to  the  payment  of  debts  is  devised  to  A.  for  life, 
remainder  to  B.  in  fee ;  the  tenant  for  life,  who  takes  the  profits,  ought 
to  discharge  the  interest     R.  2  Ver.  666. 

So,  a  husband,  who  has  land  in  right  of  his  wife  so  subject. 
Dub.  2  Ver.  566. 

So,  if  a  portion  is  charged  to  be  raised  by  a  term  upon  estates  in  A. 
and  B.  after  two  lives;  the  estate  in  A.  comes  into  possession,  and  the 
owner  to  prevent  the  sale  of  the  term  upon  his  estate  pays  the  whole  por- 
tion :  he  shall  have  contribution  against  the  owner  .of  the  estate  in  B.  R. 
2  Ver.  855. 

But  average  shall  not  be  paid,  except  when  some  goods  dre  lost, 
for  the  salvage  of  the  others :  and  therefore  if  some  goods  are  da- 
maged in  the  ship,  the  others  shall  not  be  contributory  to  the  damage. 
Ca.  Pari.  20. 

So,  if  some  of  the  goods  are  taken  by  violence  of  pirates,  the  others 
shall  not  be  contributory.    Mo.  297. 

So,  if  upon  apprehension  of  enemies  some  goods  are  conveyed 
to  land  and  secured,  and  the  rest  are  taken ;  the  owner  of  the  goods 
taken  shall  not  have  average  of  the  goods  saved ;  for  the  salvage  of 
these  is  not  the  cause  of  the  taking  of  the  rest,  neither  was  the  taking 
of  those  the  Cause  of  the  salvage  of  the  goods  which  were  secured. 

R.  Ca.  Pari.  20. 

Although 
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Althoagh  the  goods  laved  wa^e  not  more  ready  to  be  tecored.  but 
ivere  preferred,  as  being  of  the  most  value*    Ca.  Pari.  20. 

So,  there  shall  be  no  average,  when  the  other  goods  are  not  saved 
by  that  means;  as,  if  some  good^  are  thrown  overboard  for  the  salvaire 
of  the  shi^  but  afterwards  the  ^hip  is  lost  without  arriving  at  a  port. 

Vide  post,  (2  S). 

(2  K)  atoarD. 

(2  K  1.)  When  it  shall  be  confirmed. 

Chancery  will  confirm  an  arbitrament  made  pursuant  to  .an  order  of 
the  court.     Ca  Ch.  86.     Vide  Arbitrament. 

And  may  confirm  it  in  part,  and  make  it  void  in  part.  Ca.  Ch^ 
40. 

S09  Chancery  will  enforce  an  award,  made  on  submission  of  the  par- 
ties, without  an  order  of  the  court.     1  Ch.  R.  85.  142.     R.  2  Ch.  R 
304.     2P.  W.  450:    [vide  Swanst.  4S.  (624.)] 

ilf  an  award  is  made  a  rule  of  B.  R.,  which  court  refuses  to  set  it 
e  on  one  hand,  or  to  grant  an  attachment  on  the  oUier,  so  that  one 
party  is  left  to  his  action  on  the  bond,  this  court  will  consider  the  other  as 
left  at  liberty  to  ask  relief  by  bUl.    2  Ves.  315.] 

[If  a  submission  be  by  rule  of  B.  R.,  and  umpirage  made  thereon, 
and  no  i4)plication  to  that  court  within  the  time  nmited  by  statute; 
yet  equity  may  take  cognizance  of  it  after  the  time  eliif)sed.  Per  twf> 
Barons  cont.  one.     Bunb.  265.] 

[If  a  bill  is  brought  to  set  aside  an  award,  made  a  rule  of  B.  R.  tor, 
fiwid,  and  defendant  pleads  the  award,  but  by  his  answer  sutmiits  to 
amend  errors,  the  court  will  order  the  plea  to  stand  for  answer,  though 
the  proper  proceeding  should  have  b^  in  B.  R.  by  shewing  caus^ 
against  the  rule  for  attachment.    2  Atk.  155.] 

Though  the  award  was  defective^  because  land  was  awarded  to  A* 
where  it  was  intended  to  be,  to  him  and  his  heirs,  as  ajqieared  by  the 
depositions  of  all  the  surviving  arbitrators.     1.  Ch.  R.  8S» 
Though  the  award  was  msSe  by  the  king.     1  Ch.  R.  138. 
Thouffh  the  award  was  not  good,  ex  rigore juris*     R.  2  Ver.  25* 
So,  U  an  award  is  concerning  a  lease  to  B.,  that  the  lessee  shoul4 
surrender^  or  assign  it  to  A.,  and  for  many  years  A.  hath  the  enjoy- 
ment of  it,  though  B.  will  not  assign,  the  awiurd  shaU  be  confirmed  an4 
ofk  injunction  granted  against  B«     3  Ch.  R.  20. 

[The  court  will  decree  the  specific  performance  of  an  award  to  convey 
an  estate,  where  the  party  submitting  has  received  the  mxmejy  the  con* 
sideration  for  doing  it.     3  P.  W.  1870 

[If  an  award  directs  that  the  debts  due  firom  the  parties  jointly  shall 
be  paid  by  them  in  moieties,  and  then  mentioned  three  such  debts 
only,  the  court  will  not  mdce  a  presumption  that  there  are  morct 
2  Atk.  501.] 

[If  an  award  directs  the  debts  due  to  the  parties  jointly  to  be  paid  tp 
them  in  moieties,  it  is  sufficient;  and  though  it  reoommends'to  them  to 
appoint  a  receiver,  and  if  they  do  not,  requests,  the  court  to  do  it,  it 
shall  not  be  avoided ;  for  it  is  not  a  delegation  of  their  power,  but  a 
recommendation ;  and  if  the  parties  do  not  comply,  it  is  sulplusi^, 
IbidJ 

(2  K  2.)  When 
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(2  K  fi.)  When  it  shall  be  avoided— If  it  be  unreasonable. 

80f  if  anawardiDAdebytheorderoftheooiiitbeiiiiKasoiiableyCli^ 
oety  will  ayoid  it;  as  if  it  be  awarded,  that  a  guardian  shall  give  bond 
that  the  infimt  at  full  age  shall  Odnvey.    R.  Ca.  Ch.  S80. 

Or,  if  the  award  m  any  case  bind  an  in&nt.    Ca.  Ch.  880. 

If  die  award  is,  that  tenant  in  tail  shall  not  discontinue,  without  the 
assent  of  him  in  remainder,  except  for  the  jointure  of  his  wife.  1  Ch. 
R.148. 

If  it  appears,  that  the  arbitrators  nustook  the  &ct,  or  the  law.    R. 

2  Ver.  705. 

[If  there  is  a  palpable  mistake  or  miscalculation,  the  party  amrieved 
may  bring  a  bill  agamst  the  other  party,  and  not  against  the  f^trator. 

3  Atk.  644.] 

[It  ii  improper  to  come  into  this  court  to  set  aside  an  award  madj 
for  an  objection  in  point  of  form.    2  Atk.  501.] 

[This  court  will  not  take  greater  latitude  in  detennining  awards  than 
conrta  of  law.    t  Atk.  501.] 

[If  part  of  the  evidence  is  not  shewn  to  one  of  the  arbitrators^  and  he 
•wears  if  he  had  seen  it  he  would  not.  hare  made  the  awards  it  shall  be 
set  aside,     t  Atk.  68.] 

But  where  an  award  does  not  appear  to  be  partial  or  unfiur,  thou^  it 
b  for  the  profits  or  possession  of  hmds,  the  court  neither  vacates  or  oon- 
finns  it,  but  usually  sends  the  parties  to  law.    2  Ch.  R.  34. 

So,  chancery  admits  exceptions,  though  the  reference  b  by  order  of 
the  court,  with  a  clause  that  the  award  ^all  be  confibrmed  by  the  court 
without  appeal  or  exception.    2  Ver.  109* 

[Award  on  general  reference  not  to  be  impeached  by  exceptions,  but 
liy  cross  motions  to  set  aside  and  confirm  it.     1  Ves.  369.] 

[Arbitrator  on  general  reference  of  all  matters,  &c.  may  go  fi^ther 
tluui  the  court  couM,  to  do  oomplete  justice,  and  may  therefore  relieve 
against  a  harsh  right.    Ibid.] 

[A  party  may  impeach  the  award  for  corruption  or  gross  mistake^  not 
simply  fi>r  erroneous  judgment.    Ibid.j 

[In  case  of  mistake,  the  arbitrator  must  be  convicted  of  it,  and  that  he 
acted  upon  it.    Ibid.] 

[But  on  reference  to  enquire  intofiicts,  he  is  as  a  master,  and  the 
court  will  draw  die  conclusion;  or  if  he  has,  will  see  that  it  is  ririit. 
Ibid.] 

[If  A.,  by  articles  previous  to  marriage,  agrees  to  vest  100(ML  in 
trustees  fiur  certain  uses,  and  then  to  the  issue  by  the  marriage,  and 
gives  warrant  of  attorney  to  confess  judgment,  whidi  is  entered  up,  and 
afterwards  A.  enters  into  partnership  with  B.  and  being  indited  to 
partnership  estate,  submits  to  arbitration,  and  award  is  made  that  part 
of  the  stock  in  trade  shall  be  lodged  in  a  third  penaon's  hands  lor  certain 
purposes,  and  the  trustees  bring  scm,/!id4»  on  the  judgment,  and  take 
a  moiety  of  the  deposit  in  execution  as  the  property  of  A.,  tlvfi  execution 
diallnotbe  set  aside.    1  Atk.  60.] 

(9  K  SJ)   Or,  made  witliout  assent  of  parties 

So,  if  an  artntrament  is  made  without  the  assent  of  some  of  the 
parties,  though  his solicttor  assents.    R.Ca.Ch.87.     1  Ch.  R.  195. 
[If  one  of  the  parties  hearing  that  arbitrator  intends  to  make  his 

award. 
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tfward,  desires  him  to  defer  it  till  he  can  talk  with  him  to  support  stated 
aoooimtSy  notwithstanding  which  he  makes  his  award,  the  time  expiring 
in  two  or  three  dajs^  the  court  will  set  aside  the  award.  3  P.W.  861.] 
[Arbitrators  are  not  bound  to  give  notice  of  the  time  when^  or  place 
where  they  intend  to  meet.  S  Atk.  529.] 

(S  K  4.)  If  made  only  for  part. 

So^ifan  award  is  made  only  for  part  ofthe  matters  referred.  R.Ca.Ch. 
87. 186. 

(eK^.)  If  it  be  repugnant. 

So^  if  an  aw^  is  repugnant.    R.  Ca.  Gh.  87* 

Or  impossible.    R.  Ca.  Ch.  87* 

And  tnerefore,  the  court  may  examine  the  reasons  and  grounds  of 
the  proceeding  of  the  arbitrators,  and  what  matters  they  considered. 
R.  Ca.  Ch.  186. 

If  there  is  a  submission  to  a  reference^  by  the  order  of  the  court,  the 
submission  is  revocable*    R.  Ca.  Ch.  185. 

But  a  revocation  without  cause  will  be  a  contempt  of  the  court. 
Ca.  Ch.  185. 

(2  K  6.)   If  made  by  corruption  or  partiality. 

So^  if  an  award  is  made  upon  a  private  submission  without  an  order  of 
courts  chanceiy  may  avoid  it,  if  it  was  made  by  comiption.  R.  Ca.  Ch. 
879. 

Or,  if  it  exceeds  the  authority.    Ca.  Ch.  879. 

Scs  if  an  umpire,  before  the  time  of  the  referees  is  elapsed,  declares 
he  will  give  so  much,  and  afterwards  does  sive  so  much,  which  was 
more  than  was  demanded  by  eith»  referee^  me  award  shall  be  avoided ; 
for  it  induces  a  presumption  of  comiption.    2  Ver.  100. 

[If  an  arbitrator  makes  an  improper  declaration,  as  that  he  will  make 
A.  pay  costs,  or  that  A*  having  misused  B.  he  will  mulct  him  in  his 
representatives,  he  shall  pay -costs.    2Ves.  315.] 

[If  an  arbitrator  promises  to  hear  witnesses,  and  afterwards  refuses, 
or  omits  to  do  it*     2  Ver.  251.] 

If  a  reference  is  to  three,  or  any  two  of  them,  and  two,  without 
the  other,  a^pree  to  make  an  award.    2  Ver.  514. 

If  the  arbitrators  admit  and  hear  one  party,  and  refuse  the  other* 
2  Ver.  515. 

So,  if  an  arbitrator  is  a  party  who  has  an  interest  in .  the  matter 
in  question.    2  Ver.  251* 

(jt^  is  a  near  relation  to  one  of  the  parties.    2  Ver.  251. 

Or,  if  they  choose  an  umpire  by  loL    2  Ver.  485» 

But  it  shall  not  be  avoided,  because  it  is  not  reasonable ;  for  the  par- 
tics  have  submitted  to  the  judgment  of  the  arbitrators.  Ca.  Ch.  279. 
Semb.  1  Rol.  380. 

Or  ffives  excessive,  damages,  if  no  corruption  w  partiality  is  proved* 
R.  2  Ca.  Ch.  140.    1  Ver.  157. 

Though  one  party  was  not  heard,  if  he  had  an  opportunity,  and  n^ 
lected  to  beheard.    R.  Eo.  Ca.  63. 

So,  it  shall  not  be  avoided,  because  the  submission  being  between  A. 
and  B.  executors  of  C.  of  the  one  part,  and  D.  of  the  other  part,  the 

'   award 
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awaid  W8S»  dmt  A.  Kaving  a  jadgment  against  C  in  Us  lifedin^  #hicli 
he  had  extended  against  D.>  the  terre-tenant  should  adoiowledge  satis- 
faction upon  the  judgment^  whereby  B.,  the  other  executor,  would 
be  discharged  thereof  as  weU  as  D.f  for  the  submission  warrants  an  ar- 
bitrament of  demands  between  A.  and  B.  as  well  as  of  demands  which 
A«  and  B.  have  jointly,  or  severally  against  D.     Semb.  1  Ver*  259. 

Nor,  because  the  arbitrators  referted  it  to  others,  by  the  assent  of 
thepaiti^  to  make  a  valuation  of  improvements  upon  land*  lCh;R*14i. 

And  now,  by  the  st.  9  &  10  W.  3.  15.  in  matters  in  which  there  is 
no  remedy,  but  by  personal  acdon  or  suit  in  equi^,  parties  may  agree^ 
that  there  submission  to  an  award  be  made  a  rule  of  any  of  his  majesty's 
courts  of  record,  and  insert  such  agreement  in  their  submission,  kc. 
which  agreement  so'  inserted  shall  on  affidavit  read  and  filed  in  court, 
be  made  of  record,  and  a  rule  of  court  shall  be,  and  the  parties  be  con- 
cluded by  such  award,  and  if  they  refuse  to  obey  it,  process  of  contempt 
to  a  rule  of  court  shall  issuer  and  not  be  stayed  by  any  other  court  of 
law  or  equity,  unless  it  appear  on  oath,  that  the  arbitrators  misbehaved 
themselves,  and  such  award  was  procured  by  corruption,  or  other  un- 
due means;  but  an  award  by  corruption  or  undue  means  shall  be  set 
aside  by  any  court  of  law  or  equity,  so  as  complaint  be  madein  court, 
where  uie  rule  was  for  such  submission,  before  the  last  day  of  the  next 
term  after  the  award  published. 

And  therefore,  a  submission  loan  award  shall  be  made  by  a  rule  of  a 
court  of  equity,  as  well  as  of  the  courts  of  law. 

But  a  court  of  equity  will  enforce  the  performance  only  by  attachment, 
which  remedy  fails  if  the  defendant  dies.    2  Ver.  444. 

(2  L)  1Banlirupt0. — [Vide  in  tit.  Bankrupt.] 
(2  L  I.)  When  Chancery  aids. 

Chancery  will  compel  every  person  concerned  in  the  estate  of  a 
bankrupt  to  make  a  discovery  to  the  assignee  of  the  commissioners. 
Vide  Bankrupt. 

Though  he  was  servant  to  the  bankrupt,  and  had  given  an  ac- 
count to  him,  and  was  examined  before  the  commissioners.  R.  upon 
a  plea  of  such  matter,  and  the  plea  over-ruled.  2  Vent.  S58.  Semb. 
2  Ca.  Ch.  73. 

But  to  a  bill  for  discovery  it  is  a  good  plea,  that  the  defendant  was 
a  purchaser  band  fide  before  the  commission  issued,  without  notice  of 
any  act  of  bankruptcy.  R.2  Ca.  Ch.  73.  R.  ibidem,  135,  136,  156. 
Skin.  149. 

Yet  if  the  plaintiff  will  enter  bis  consent,  with  the  register,  not  to  take 
advantase  of  the  discovery  at  law,  the  defendant  shall  shew  what  goods 
he  purchased,  and  for  what  price.    2  Ca.  Ch.  156,  7. 

And  if  the  purchase  was  for  a  small,  value^  the  plea  shall  not  be  al- 
lowed.   2  Ca.Ch.l  56. 

So,  it  will  be  a  good  plea  to  a  bill  for  discovery  of  the  land  of 
a  bankrupt,  that  the  defendant  was  a  purchaser  bon&Jlde  for  a  valuable 
consideration^  before  commission,  and  without  notice.  R.  2  Ca  •  Ch. 
136. 

'  So^  .Chancory  will  hear  proof  of  a  debt,  if  the  commissioners  disallow 
it.    Ca.  Ch.  275. 

Sb|  it 'will  direct  a  distribution  of  a  debt  recovered  by  the  assignees, 

to 
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to  the  creditors  of  the  bankrupt,  if  the  assignees  lure  in  fauK.  Ch.  R. 
264. 

Or,  disallow  a  fraudulent  distribution ;  as,  if  made  before  the  land 
or  effects  were  sold.  Per  two  Commissioners,  Rawlinson  oont.  Vide 
2  Ver.  162. 

Or,  allow  persons  to  come  in  for  a  distribution,  where  they 
ought  ta  have  it,  though  disallowed  by  the  commissioners.  Ch.  R. 
467. 

And  enlarge  the  time  for  coming  in  for  a  distribution,  as  to  the  plain* 
tiff  and  others,  not  parties  to  the  suit,  if  they  contribute  afterwards  their 
share  of  the  expence  of  the  suit     Ch.  R.  359. 

So,  if  there  is  a  commission  against  partners,  Chancery  allows,  after 
the  joint  debts  are  satisfied,  the  separate  creditors  of  each  partner,  pay- 
ing contribution,  to  have  relief  under  the  same  commission,-  out  of  the 
separate  estate  of  each  bankrupt.     R.  j2  Ver.  298.  706* 

So,  upon  a  conunission  at  the  petition  of  t(ie  separate  creditors  of  one 
bankrupt  after  their  separate  debts  are  satisfied,  the  joint  creditors  of 
him  and  the  other  partner  shall  have  relief  for  so  much  as  the  joint  stock 
does  not  satisfy.    2  Ver.  706. 

So^  Chancery  will  aid  a  creditor  of  a  bankrupt,  being  an  assignee 
of  stock  before  Uie  bankruptcy,  though  only  the  day  before  ;  forSkere 
may  be  a  reason  for  the  preference  of  one  creditor  before  another. 
R.  2  P.  W.  430. 

(2  L  2.)  When  not. 

But  Chancery  will  not  relieve  creditors,  who  do  not  come  before  the 
commissioners  in  due  time. 

Though  there  was  an  agreement  between  the  bankrupt  and  all  the 
creditors,  and  upon  breach  of  the  agreement  by  the  bankrupt,  some  of 
his  creditors  sue  out  the  conmiission  without  uie  others.  R.  Ca.  Ch. 
19. 

Yet  after  time  elapsed,  where  there  was  a  pretence  that  the  plaintiff 
had  a  judgment  executed  before  the  bankruptcy,  if  the  plaintiff  brings 
the  money  levied  to  the  commissioners,  and  pays  contribution,  he  shall 
be  admitted.     R.  Ch.  R.  60. 

So,  if  creditors  in  London  agree  with  creditors  in  the  country,  that 
if  they  will  relinquish  goods  sold  to  them  by  the  bankrupt*  there  shall 
be  a  commission,  and  an  equal  distribution  amonest  them  all,  and  after- 
wards execute  a  commission  in  London,  and  mdce  a  distribution  ¥dth'» 
out  notice  to  them  in  the  country.    R.  Ch.  R.  326. 

Chancery  will  not  relieve^  if  theparQr  is  not  a  bankrupt  at  law;  for 
that  question  is  properly  triable  at  law.    2  Ca.  Ch.  158. 

So^  Chancery  will  not  aid  the  assignees  of  bankrupts  against  a 
purchaser  of  the  bankrupt  without  notice  of  the  bankruptcy.  R.  2  Ver. 
599. 

(2  M)  IBaron  anD  iTeme. 

(2ML)  Suit  by  them. 

When  husband  and  wife  shall  join  in  a  suit,  and  when  either  of  them 
shall  sue  alone,  Tide  Baron  and  Feme  (V,  &c.) 

Regularly  husband  and  wife  ought  to  join  in  a  suit. 
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[Bill  by  husband  and  wife^  he  datmingin  her  right,  is  tp  be  consi- 
dered as  bill  of  the  husband.    2  Ves.  669.] 

[If  feme  covert  sues  with  her  husband  for  her  separate  estate^  the 
court  will  order  payment  to  a  trustee  for  her.    2  Ves.  452.] 

But  if  a  feme  covert  demands  relief  for  a  separate  maintenance  settled 
by  husband,  she  may  sue  alone.     R,  upon  demurrer^  Ca.  Oh.  S6. 

So,  any  one  may  exhibit  a  bill  for  a  feme  covert,  as  prodiein  amy. 

But  upon  her  affidavit,  that  the  bill  was  brought  without  her  consent, 
it  shall  be  dismissed.    Eq.  Abr.  72. 

[  A>feme  covert  may  have  leave  to  change  her  prochein  amy,  after  pio- 
gress  in  the  causey  the  new  one  entering  into  recognizance  to  answer 
costsj  and  abide  order  on  hearing.    Bonb.  810.] 

(3  M2.)  Suit  against  them. 

When  they  shall  be  joined  in  a  suit,  and  when  not,  vide  Baron  and 
Feme(Y). 

If  a  subpoena  is  taken  out  against  husband  and  wife^  service  upon  the 
husband,  with  notice  that  it  was  also  against  his  wife,  is  sufficient.  Vide 
Pract,  Reg.  in  Chan.  84S. 

And  if  the  husband  appears^  but  not  the  wife,  an  attachment  goes 
against  both.    lb. 

Or,  by  order  of  the  court,  it  may  be  against  the  wife  alone^  where 
the  husband  pleads  in  the  name  of  himself  and  his  wife,  and  swears  to 
the  plea,  but  his  wife  by  combination  with  the  plaintifi^  will  not  be 
sworn.     Ca.  Ch.  296. 

[A  wife  shall  be  aUowed  to  answer  separately,  if  she  cannot  in  con* 
science  swear  to  the  answer  prepared  by  her  husband.     2  Atk.  50.] 

[If  husband  and  wife  are  joint  defendants,  yet  if  it  appears  that  they 
have  opposite  interests,  the  court  will  order  the  wife  to  answer  separately. 
C.  T.  T.  41.] 

So,  if  the  husband  is  beyond  the  sea,  and  the  wife  within  the  realm, 
process  against  the  wife  alone,  for  a  thing  done  by  the  wife,  or  in  which 
she  was  a  trustee,  shall  be  regular,  and  she  shall  be  allowed  to  give  a 
separate  answer.    R.  2  Ver.  614. 

[If  husband  and  wife  are  defendants,  the  wife  must  answer,  though 
her  answer  cannot  be  read  against  the  husband,  though  it  may  possiUy 
against  her  when  discovert.    S  P.  W.  ^SSJ] 

[If  husband  and  wife  are  administrators,  and  live  abroad,  and  wife 
coming  to  England  is  taken  up  on  process  of  contempt  against  both,  and 
gives  bond  for  appearance,  appears,  and  obtains  time  to  answer  sqpa* 
rately,  she  cannot  afterwards  have  the  bond  and  appearance  set  aside. 
\  Ves.  383.     1  Wils.  264.] 

(2  M  3.)  What  they  shall  be  compelled  to  do. 

Husband  and  wife  may  be  compelled  to  levy  a  fine,  or  to  perfect  an 
assurance. 

So,  to  make  a  release  of  the  right  of  the  wife  to  land. 

[If  A.  settles  an  estate  in  trustees  to  him  for  life,  his  wife  for  life, 
and  to  the  heirs  of  their  bodies;  they  havie  a  dai^hter  who  marries  B. 
A.  marries asecond  wife,  and  agrees  to  settle  this  estate  on  her  and 
their  issne.  Afterwards  all  agree  that  B.  shall  have  200/.  with  his  wife^ 
and  the  estate  go  to  C.  son  of  the  second  marriage;  B.  and  his  wife  by 
an  answer  afterwards  disdaim,  but  she  after  that  reftises  to  join  with  C 

in 
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in  a  conTeyance  to  a  purchasar:  the  oourt  will  not  decree  her  to  join, 
but  will  decree  B.  to  join,  and  to  procure  her  to  join,  or  that  he  B.  shall 
refund  the  200/.     1  Ves.  57.] 

To  re-convey  by  fine  lands  mortgaged,  vested  in  the  wife. 

To  produce  evidences. 

To  stay  waste  committed  by  the  wife. 

(«  M  4.)  What  not 

But  a  husband  shall  not  be  compelled  to  perform  to  his  wife^  after  a 
separation,  a  promise  made  her  during  coverture^  to  give  her  IQOL. 

1  Ch.  R.  60. 

So^  a  woman  shall  not  be  compelled  to  perform  her  agreement  by. 
deed  made  during  her  coverture. 

Nor,  to  abide  by  a  settlement  made  by  her  and  her  husband; 
if  she  does  not  assent  to  it,  after  the  coverture  is  determined.    Ca.  Ch. 

Yet  if  the  settlement  is  in  lieu  of  the  performance  of  marriage  arUdes^ 
and  the  wife,  after  the  death  of  her  husband,  enters  and  takes  the  pro- 
fits, she  shall  not  afterwards  avoid  it.    R.  Ca»  Ch.  2SS. 

(2  M  5.)  Act  of  the  husband ;  when  it  binds  the  wife. 

If  thie  husband  releases  a  debt  due  to  the  wife  before  coverture^  she 
shall  be  bound  by  it. 

So^  if  he  releases  a  legacy,  though  only  contingent,  or.there  is  a  pos- 
sibility that  the  wife  may  have  it ;  if  the  contingency  afterwards  happens. 
S  P.W.  (608.)     Vide  Assignment,  ante  (2  U). 

[But  if  there  is  a  proviso  in  nuurriage  article^  that  if  there  is  no  issue, 
then  the  portion,  and  all  sums  given  to  the  wife  during  the  marriage^ 
shall  be  enjoyed  by  the  husband,  his  executors,  &c.  to  their  own  use; 
and  the  wife's  mother  leaves  2000/.  to  them  and  the  survivor,  and  if  no 
issue,  then  after  the  death  of  the  survivor  to  her  own  executor ;  and 
1000/.  is  paid  to  the  husband,  who  dies  and  leaves  all  his  estate  to  his 
executor,  in  trust  for,  &c;  this  1000/.  shall,  notwithstanding,  belong 
to    the  wife^  \as  not  such  money  as  intoided  under  the  covenant, 

2  Atk.  549.} 

If  A.  gives  a  legacy  to  a  woman,  and  upon  her  marriage  it  is  agreed 
that  part  thereof  shall  be  q>plied  to  the  payment  of  the  debts  of 
the  husband,  and  after  marriage  the  husbana  assigns  the  residue  for 
the  payment  of  his  debts,  the  wife  shall  be  bound  £ereby.  R.  Eq.  R^ 
80. 

So,  if  a  husband,  possessed  of  a  term  of  years  in  right  of  his  wife^ 
leases  for  a  less  term,  and  for  the  security  of  money  mrrowed  of  his 
lessee,  covenants  to  make  him  another  lease  after  the  end  of  the  prior ; 
the  wife  shall  be  bound  thereby,  for  this  covenant  amounts  to  a  dispo- 
sition of  the  estate  in  equity,  pursuant  to  the  power  of  the  husbmd. 
R.  £q.  Ca.  48,  3. 

[If  three  sisters  of  an  intestate  agree  to  divide  his  personal  estate,  an4 
sign  a  memorandum  at  the  bottom  of  the  account;  and  a  mortgage  in 
fee,  and  another  for  a  term  are  allotted  to  A.,  one  of  the  sisters,  whose 
husband,  before  any  assignment,  borrows  200/.  of  B.  on  note,  deposits 
the  two  mortgages,  and  pronnses  in  writing  to  assign  them  as  a  securi^, 
and  diesi  this  pronM^e  to  assign  amounts  inequity  to  an  assignment  fro 

tanio, 
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ianio,  but  the  rendue  belongs  to  A.  hb  her  ehoses  in  actTon.  2  Atk. 
«070 

[Husband  may  assign  his  wife's  tenn,  or  trust  of  term,  (unless  from 
himself  for  her  benefit,  or  her  mortgage  in  fee^  or  her  chose  in  action^ 
or  her  possibili^  for  valuable  consideration  or  release  her  bond  without 
receiving  any  of  the  money.    Ibid.]  * 

rifby  marriage  settlement  of  A.,  a  term  is  created  to  raise  2000/. 
a-piece  for  the  (huchters  living  at  his  death,  who  shall  attain  21,  or  be 
married ;  and  one  daughter  B.  marries  C  in  A.'s  lifetime,  and  previous 
to  the  marriage  there  is  a  covenant  on  the  part  of  C,  reciting,  that  B. 
bad  assigned  a  bond  for  500/.  to  trustees,  to  him  for  life,  her  for  life, 
then  touieir  children  then  living^  or  in  defiralt  of  childrcnn,  to  the  exe- 
cutor of  the  survivor  of  B.  and  U.,  and  that  C.  shall  after  Ae  marriage 
assign  to  the  trustees  all  money  and  securities  then  due  and  owing,  and 
belonmng  to  B.,  or  which  she  is  entitled  to  in  any  req)ect  whatever ; 
and  then  A.  dies,  and  then  C*  leaving  children^  the  2000/.  sbaJl  be 
secured  to  them.    S  Atk.  5S0.     1  Ves.  19.] 

i If  husband  and  wife  join  in  fine  of  the  wife^s  lands  to  a  purchaser, 
afterwards  die  husband  alone  declares  the  uses  by  articles,  and  there 
is  no  other  deed  declaring  uses,  and  these  do  not  vary  from  what 
die  intended,  and  she  has  acquiesced  for  many  years^  idie  is  bound. 
5  Atk.  105.] 

So,  if  husband  and  wife  by  articles  during  coverture,  agree  to  have 
lands  inclosed ;  the  wife  shall  be  bound>  though  it  is  part  orher  jointure. 
2  Ver.  225. 

So,  if  they  asree  lo  accept  other  lands  in  lieu  of  those  in  her  jointure ; 
if  after  the  deau  of  her  husband  she  complies  with  any  part  of  the  ar 
tides,  she  shall  be  bound.    2  Ver.  225. 

So,  if  a  feme  scde  agrees  for  the  sale  of  land,  and  before  it  is  eoitP 
pleted,  she  marries,  and  another  agreement  is  made  with  the  hutenil 
and  wife,  which  she  subscribes ;  she  shall  be  bound  by  it  after  the  death 
of  her  husband. 

Clf  lease  for  years  is  assigned  before  marriage  to  trustees,  to  mdie 
leases  for  ben^t  of  husband  and  wife^  and  after  marriage  husband 
and  wife  make  a  leasee  it  shall  be  good  against  the  widow.  ^  Buhb. 
162.] 

So,  if  husband  and  wife  agree  with  a  tenant  of  land  of  the  wife's, 
that  if  he  will  surrender  one  part,  he  shall  have  another  part  for  three 
lives ;  this  binds  the  wife  after  the  death  of  the  husband. 

S09  if  a  woman  agrees  with  A.  before  marriage,  for  a  thin^  to  be' 

rried  into  execution  after  thedeath  of  A.,  and  men  intermarneswitb 
him;  it  shall  be  decreed,  and  is  not  extinguuhed  by  the  marriage. 
R.  Ca.Ch.  Iia-.    Vide  Baron  and  Feme. 

(2  M  6.)  When  not. 

.  But  an  agreement  by  husband  and  wife^  for  the  sale  of  the  land  oftho 
wife,  does  not  bind  the  wife. 

[If  two  sisters  joint  tenants  in  fee  marrv,  and  the  husbands  mak^  fr 
partition  between  themselves,  and  the  heirs  of  the  wives;  this  agree- 
ment of  the  husbands,  though  attended  with  long  posseission,  does  not 
bind  the  inheritance  of  the  wives.     1  Atk.i54*l .] 

S09  if  %he  agrees  to  relinquish  her  jointure  for  other  recorapencc,  and 

it 
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it  is  decreed  accordingly ;  she  not  being  a  party  to  the  decree^  shall  not 
be  bound  by  that  agreement. 

If  husband  and  wife  by  dee^  without  a  fine,  mortgage  shares  of  the 
wife  in  the  New  River  water,  the  wife  shall  not  be  bound,  though  she 
paid  interest  after  the  death  of  her  husband.     R.  2  P.W.  127. 

[If  a  feme  covert  has  an  interest  in  real  estate  entailed,  no  agreement 
of  remainder-men  can  bar  the  entail  without  a  fine,  nor  can  this  court 
carry  such  agreement  into  execution  as  to  a  legal  estate.     S  Atk.  4M.] 

So^  if  husband  and  wife  exhibit  a  bill  in  equity,  and  after  the  cause 
is  at  issue,  examine  witnesses,  and  then  the  husband  dies;  and  her 
second  husband  ^chibits  with  her  a  new  bill  for  the  same  cause ;  they 
may  examine  the  same  witnesses,  for  the  wife  was  not  bound  by  the  pro- 
ceedings on  the  former  bill.    2  Ver.  197* 

(2  M  7- )  When  the  husband  shall  be  bound  by  the  act  of 

the  wife. 

[The  husband  during  the  coverture  is  liable  to  all  the  wife's  debts 
before  coverture,  (in  equity  as  in  law),  though  he  get  no  fortune  with 
her.    C.  T.  T.  17S.    8  P.W.  409.] 

[And  if  any  part  of  her  fortune  was  not  recovered  by  the  husband 
during  the  coverture,  and  it  comes  to  his  hands  as  administrator  after 
her  death,  it  is  liable  to  her  debts.    Ibid.] 

The  husband   shall  be  charged  after  the  death  of  the  wife  for  the 
debts  of  the  wife  dum  sola,  for  goods  to  her  sold,  which  came  to  the 
use  of  the  husband  afier  her  death.    R.  upon  Demurrer,  Ca.  Ch.  195. 
Vide  Eq.  Abr.  60. 

So,  the  husband  shall  be  charged  for  the  profits  of  land  in  trust 
Idten  by  the  wife^  dumstdoj  andby  her  former  husband  to  whom  she 
was  executrix.     R.  Ca.  Ch.  81. 

So,  he  shall  be  charged  for  goods  given  to  the  wife  forlife^  and 
after  her  death  to  A.  if ■  the  wife  wastes  them ;  though  the  wife  was 
then  parted  from  her  husband;  for  A.  does  not  claim  under  the  wife. 
1  Ver.  148.  , 

So^  a  second  husband  shall  be  charged  for  a  devastavit  bv  his  wife 

d  her  former  husband,  where  there,  is  a  bond  debt  due ;  tor  there  is 
an  actual  lien  thereby.     1  Ver.  309. 

SOf  an  executor  of  the  husband  shall  be  charged  for  the  debt  of  the 
wife  during  a  separation,  and  shall  not  charge  it  upon  the  jointure  of 
the  wife.     R.  1  Ver.  326. 

So,  for  the  funeral  of  the  wife,  thoiq^  she  had  a  separate  maintenance 
and  makes  an  executor,  who  takes  care  of  the  funeral;  if  he  hath  no- 
dung  by  her  wiU.     R.  Eq.  Ca.  31.  (2d  part  of  2  Mod.  Ca.) 

So^  if  a  woman  before  her  second  marriage  n^akes  a  provision  for 
the  children  of  a   former  husband;    it  binds  the  second  husband. 

1  Ver.  408. 

So,  though  the  deed  is  detained  in  the  custody  of  the  second  husband 
or  his  agent,  if  it  was  public  and  made  before  the  treaty  of  the  second 
marriage,  where  the  second  husband  did  not  make  a  setUeiQent  or  com,- 
pensation  for  it.     R.  2  P.W.  360.  609. 

So^  if  there  is  a  covenant  to  transfer  stock  for  the  children  of  the 
first  husband,  which  is  not  transferred  before  die  second  marriage. 

2  P.W.  609. 
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[If  ft  Widow  having  childreil»  for  whom  theire  is  no  provinon  mttde 
by  articles  previous  to  her  second  marriage,  (her  intended  husband  party 
diereto),  conveys  her  lands,  &c.  to  trustees,  to  divide  among  her  chil- 
dren by  the  first  marriage,  if  none  by  the  second,  or  if  any,  then  among 
the  children  by  both ;  and  after  marriage  husband  and  wife  mortgage 
to  persons  having  notice  of  the  settlement :  the  settlement  shall  stand 
good,  and  not*  be  considered  as  voluntary  against  x^editors  or  par* 
chasers.     1  Atk.  ^SS.] 

[If  a  man  by  will  gives  a  third  of  the  moiety  of  the  residue  of  his 
personal  estate  to  his  daughter  A.  who  marries  B.,  Old  ihey  Imre  issue 
C.«  and  while  abroad  assign  over  bis  thirdin  trust  for  C.  if  they  die 
before  their  return ;  B.  dies,  and  before  the  money  is  reduced  into  pos* 
session,  A.  marries  a  second  husband  D.  and  dies,  D.  shall  make  provi^ 
siwd  for  C.  out  of  this  money ;  and  if  he  writes  letters,  sayings  he  is 
willing  to  settle  the  whole  on  her,  and  dies^  these  letters  shall  be  taken 
as  au  appropriation  of  the  whole  to  C.     2  Atk.  180.] 

(2  M  80  When  not 

[The  husband  is  not  chargeable  (in  equity  nor  in  law)  with  his  wife'a 
debts  after  her  deaths  though  he  has  a  large  fortune  b^  her.  C.T.T.  I7S. 
3  P.W.  409.] 

The  husband  shall  not  be  charged,  with  a  debt  upon  simpk  «ontnMSt 
Of  breach  of  tnist,  by  reason  of  a  devastavit  by  the  wife  and  her  former 
imsbund.     1  Ver.  S09. 

So^  if  the  wife  before  marriage  makes  a  settlement,  widiout  the  priviQr 
of  the  husban^^  for  her  separate  use;  the  husband  shall  not  be  bowid 
by  it.     R.  8  Ver.  17.     2  P*  W.  559.  635. 

Though  the  settlem^t  was  made  upon  a  fonder  manriage,  with  dtt 
privity  of  the  former  husband;  the  second  husband  not  knowing  of  il^ 
i^U  not  be  bound  by  it.    2  Ver.  17. 

So,  if  she  makes  a  settlement  for  die  ciiiidren  <^her  former  husbttid 
without  the  privity  of  the  second)  but  the  settlem^t  is  detained  in  the 
Custody  of  her  or  her  agents.     2  P.W.  S59. 

So,  if  the  second  husband  has  notice  <^  the  settlemenC,  where  it  was 
inl^ect  to  the  controul  of  the  wife^  who  limits  -the  estate  to  her  aecotid 
husband.     2  P.W.  534. 

Yet  if  the  wife  before  the  treaty  for  the  second  marriage  makes  a  s^ 
jtlement  of  a  competent  part  of  her  estate  for  a  provision  of  her  childrm 
by  a  former  husband,  the  second  husband  not  having  made  a  Jmntove 
)in  recompence  for  this  estate^  didl  be  bound  ithereby.  2  P«  W. 
358.  606. 

So,  if  a  Woman  agrees  to  distribute  the  residue  of  the  «tate  of  R 
lunongst  others,  and  then  marries^  and  by  the  death  of  B.  s«ven  years 
'ttflxsr&e  marri^e,  she  becomes  entitled  to  the  residue;  the  basbikid  b 
not  bound  to  distribute,  for  he  was  not  within  the  intent  of  the  -BSgte^ 
Taent.     1  Ch.  R.  26» 

If  a  iroman  oommits  a  devastavit,  and  afterwards  manias  and  diis^ 
the  husband  shall  not  be  ^charged  beyond  what  he  had  with  his  wife. 
R.  2  Ver.  118.    Vide  Baron  and  Feme,  (2  C.) 

If  the  husband  makes  a  separate  estiite  for  the  use  of  the  wife  during 
their  joint  lives,  and  afterwiurds  limits  the  estate  to  the  use  of  the  hus^ 
band  for  life,  and  after  his  death  to  the  heirs  of  the  wife,  >tin  his  hdr 

pays 
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Cyg  KKtf.  to  the  exeentor  of  the  vi&,  i|ritb  intereat  ffon  the  deiA  of 
r  hiishimdi  end  aftervMtls  to  the  wife  for  life;  if  the  wifedies before 
the  biMfaand,  the  lOOJ.  ahali  not  be  peid  by  the  tm^hwA  to  the  exfcutor 
of  the  wife.     R.  2  Ver.  830. 

{0  M  0.)  Trust  for  a  wife,  when  it  enuxes  to.  tbe  busbancL 

If  a  man  devises  money  for  the  pvnrehase  of  an  annuity  in  the  name  of 
the  devisee,  to  be  paid  to  a  woman  and  her  assigns,  and  she  marries^ 
and  afterwards  does  not  cohabit  witli  her  husband  by  reason  of  hie 
povertv ;  the  husband  is  the  assignee  of  his  wife,  not  bemg  ^cduded  bv 
special  words,  and  the  annuity,  from  the  fime  of  the  biU  by  him  exhi* 
bited,  shall  be  decreed  to  be  paid  to  h^n.  R.  Ca.Ch.  194*  Vide 
Baron  and  Feme,  <E'l,  &c.) 

So,  if  a  torm  for  years  is  setded  by  a  woman  before  marriage  in  trost^ 
and  she  receives  llie  money  after  maniage;  the  property  is  in  the  hus- 
band, wtio  may  dispose  of  it  at  his  pfeasure.  R.  Hob.  8.  in  marg. 
1  Ver.  7. 18. 

So,  if  a  term  for  years  is  settled  by  the  wife,  before  marriage,  on  A. 
fn  trust  for  herself,  with  the  assent  of  the  husband,  A.  dies,  and  the 
woman  takes  anodier  husband;  the  trust  shall  be  in  the  power  of  the 
second  husband.     R.  2  Ca.  Ch.  73.     Semb.  eont.  Ca.  Ch.  208. 

"So^  if  the  wife,  with  the  consent  of  the  husband  before  marriage, 
setdes'  ft  term  to  pay  the  debt  of  the  husband,  and  afterwards  in  trust 
for  herself;  the  residue  shall  be  in  the  power  of  the  husband.  R* 
«Ca-Ch.  75. 

So,  if  a  marriage  settlement  is  agreed  upon,  and  afterwards  the  hus- 
band, to  avoid  a  sequestration,  Erects  a  term  to  be  vested  in  trustees 
for  the  sole  use  of  the  wife,  and  covenants  that  it  shall  be  in  the  sole 
power  of  the  wife,  yet  takes  the  profits  during  her  life ;  this  torm,  though 
proved  but  by  one  witoess  to  be  made  on  such  an  occasion^  shall  be  c£^ 
treed  to  Che  husband.     R.  2  Ca.  Oh.  180. 

if  by  agreement  before  marriage  the  wife  is  to  be  allowed  to  receive 
Itie  rents  of  her  estate  to  her  separate  use,  and  the  agreement  is  left 
with  A.  who  receives^  and^with  the  privity  of  the  wife,  pays  the  rents  to 
the  husband ;  A*  shall  not  eccounttor  them  to  the  wife  after  ^ht  ^death 
of  her  husband.    3  Ch.  R.T. 

Sk),  Jf  .the  husband  settles  a  term  for  vears,  to  the  use  or  in  trust  for 
his  v^fe ;  the  frasband  may  dispose^  forfeit,  or  bar  the  wife  of  it ;  for  he 
liath  the  same  power  over  a  trust  in  ri^t  of  Ins  wife,  as  he  hath  of  a 
term  in  her  ri^t.  R.  i  Rod.  MS.  I  25.  per  Finch.  Ca.  Oh.  266.  MS, 
R.  2  Ver.  270.     R.  Lane,  54. 

So,  if  a  term  is  granted  to  the  use  of  a  woman,  who  afterwards  mar* 
ries ;  the  husband  im^  dispose  thereof.    6enri>.  Ca.  Oh.  ^66. 

'[So,  if  the  wife  be  entitled  to  a  trust  term  under  her  fethei^s  marriage 
setdement,  and  iier  fiither  give  her  in  marriage  without  requirii^  any 
settlement  the.  husband  mav  dispose  of  that  trust  term,  and  prevent  any 
thmg  snrriving  tober.    8  Adc  435.] 

tu  a  man  proposing  to  give  a  feme  eovert  money  for  her  separate  use, 
to  secure  it  gives  lier  a  note  for  so  much  received,  and  promising  to  be 
accountable,  it  is  assets  for  the  husband  after  his  death.  *  Bunb.  18.8.] 

[If  a  feme  covert  deposits  money  in  a  man's  hands,  to  be  kept  for 
her  separate  use,  it  b  assets  of  the  husband  after  bis  death.     Ibid,  j 
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tSo,'  if  ft  legacy  is  given  to  the  wife  out  of  n  reversbn,  after^an  -  estate 
ibr  life ;  and  during  uie  life^  the  husband  assigns  it  to  A.  and  dies;  A. 
Ishall  have  it,  though  it  is  afterwards  paid  to  the  wife  and  discharged  by 
her-     R.  Eq.  R.  88.     Videipost,  (3  A  S,  4.) 

But  if  a  term  is  granted  or  settled  by  the  husband  for  the  jointure  of 
the^ife;  the  husband  cannot  dispose  of  it,  R.  Ca«  Ch.  266.  R.  1  Rol. 
8M.  1.  30.     1  Ver.  7.  R.  Ca.  Ch.  225. 

So»  it  shall  not  be  forfeited  by  the  outlawry,  or  attwider  of  the  hus- 
l>and.     Ca.  Ch,  225. 

Or,  if  itis  settled  «fter  marriage  -upon  the  wife,  and  afterwards  upon 
their  children ;  the  husband  cannot  dispose  of  tlie  trust  for  the  children. 
Semb.  1  Rol.  343. 1.  32. 

Or,  if  a  term  is  settled  before  marriage  in  trust  ibr  a  woman,  who 
afterwards  marries,  and  the  husband  survives ;  the  husband  shall  not 
have-  it,  but  the  executor  or  administrator  of  the  wife.  R.  4  Inst. 
87.  Co.  Lit.  351.  1  Rol.  346.1. 5. -^But  said. per  Rolle  to  be  R. 
cont.  Al.  15. 

So,  if  land  is  settled  *afl«r  -marriage  for  the  separate  maintenance  of 
the  wife,  who  out  of  the  profits  saves  money,  which  she  puts  out  at  in* 
terest  in  the  name  of  a  trustee,  and  disposes  thereof  by  her  will,  apd 
dies;  her  husbapd  shall  not  have  it.     R.  Ca.  Ch.  118. 

[If  a  bond  is  devised  to  a  wife,  to  her  sole  and  separate  use,  the  in- 
^rcst  is  vested  in  her  in  equity,  as  much  as  if  it  had  been  devised  to 
trustees  for  her  separate  use.     Bunb.  187.] 

[If  personal  estate  is  given  to  the  separate  use  of  a  feme  covert,  she  is 
considered  as  a  feme  sole,  and  may  dispose  of  it  and  all  the  accruer  upon 
it^  if  she  is  seventeen.     3  Atk.  695.     1  Ves.  298.] 

So,  if  a^term  is  created  by  a  woman  seised  in.  fee,  for  a  special  pur- 
pose, viz.  in  trust  for  her  husband  for  life,  and  afterwards  to  the  issue 
of  that  marrifige,  and  for  dc&ult  thereof  to  herself  for  the  residue  of 
the  term ;  the  nusband  dies  without  issue,  and  the  wife  takes  a  second 
husband;  he  shall  hot  have  the  term  as  a  term  in  gross,  but  it 
shall  go  to  attend  the  inheritance  of  the  wife.  R.  4  Anne,  1  Sal.  154. 
2  Ver.  520. 

So,  if  a  woman  lessee  settles  the  term  in  A.  in  trust,  &c.  and  after- 
wards marries  him  in  the  reversion  and  dies;  the  <husband  shall  not 
have  the  trust    Lane,  113. 

Yet,  if  a  term  is  before  marriage  settled,  with  the  assent  of  th^  hus- 
band, ia  trustees,  for  the  sole  disposition  of  the  wife  without  her  hus- 
band ;  and  the  wife  permits  the  husband  to  receive  the  rents  during  his 
life,  his  executor  shall  not  account  for  the  profits.  Semb.  2  Ca.  Ch. 
182. 

[If  100/.  per  annum  is  settled  in  trust  for  a  wife's  pin-monqr,  and  the 
hustiand  notwithstanding  finds  her  in  clothes  and  other  necessaries, 
it  is  a  bar  to  any  demand  for  arrears  of  pin-money  during  such  time* 
3P.W.353.] 

So,  if  a  legacy  is  given  to  the  wife^  payment  ought  to  be  made  to 
the  husband ;  for  it  snail  not  be  supposed  to  be  for  uie  separate  use  of 
the  wife,  though  she  lives  separately  from  her  husband.  R.  iVer.  261, 2. 
R.  2  Ver.  659. 

(2  M  10.)  When 
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(S  M  10.)  When  the  husband  shall  be  aided  for  the  portion 

of  his  wife.     ' 

So,  if  the  portion  of  the  wife  is  not  paid  before  the  deadi  of  thehus- 
band,  where  he  haS'Settled  a- jointure  for  it,  his  executor  shall  have  it, 
though  the  wife  sunrives.     R.  Ca^  Ch.  189. 

Though  part  of  the  portioa  was  out  upon  mortage,  which  is  a  ch^se 
in  action,  and. survives  to  the  wife  generally.     K.  2  Ver.  502. 

Though  no  agreement^expresses  mat  thchusband  shall  have  the  por« 
tion. .  2Ven50g.. 

Though  the  husband  dies  without  issue,  and  the  wife  also  dies  before 
the  portion  is  paid  i  for  by  the  settlement  of  a  jointure,  the  husband  is 
a.  purchaser  of  the  portion.    R.  £q.  R.  71. 

[Neither  the  husband,  nor  any  person  standing  in  his  place*  can 
bave^the^  wife's  fortune  (in. Chancery)  without  making  a  provision. 
2  Atk.519.]  . 

[A  wife  must  in  general  be*  present  in  eouit,  to-  consent  or  elect;  if 
abroad,  persons  may  be 'empowered  to  examine  her  separately,  and  to 
certify  to  the  court,  .she  and  they  signing  the  examination.    2  Ves.  60.] 

[But  if  there  be  any  question  as  i»  the  validity  of  the^  marriage,  of  .a 
ward'of  tbe.court  abioad,.the  court  will  not  order  money  outof  tne  bank 
to  be  paid  to  the  husband. ,  1  Ves.  157.} 

And  if  the  husband  settles  a  jointure  suitable  to  the  pcMtion  of  his  wife> 
which  consists  of  choses  in  action,  and  an  estate  of  inheritance,  and 
before  the  securities  are  altered,  and  the  inheritance  settled,  the  husband 
dies;  his  executor  shall  not  have  those  debts,  or  the  inheritance,  without 
a  special  agreement  for  that  purpose,  though  .the  husband  left  not,  pther- 
wise»  assets  for  his  debts.     R.  2  Ver.  63. 

[Yet. if  on  marriage  certain  agreements  are  made  by  way. of  settle-r 
ment  on  the  wife,  and  the  husband  dies  without  having  recovered  a 
bond  debt  given  to  the  wife' while  sole,  it  shall  go  to  the  husband's  re- 
presentative, he  beingv  a  purchaser,  though  the  wife's  fortune^was  of 
more  value  than  what  she  was  to  have  by  the  settlement ;  and  so  nothing 
moving  from  the  husband  to  the  wife.     C.  T.  T.  168.2. 

Yet>  if  the  husband-releases  all  demands  or  portions  .of  his  wife  for 
such  a  sum,  this  does  not  bar  him  of  an  estate  due  to  his  wife  as  admi^ 
nistratrix  to  her  sister,  who  was  dead  before  the  release..  Ca.  Ch.  253t 
Vide  ante^  (2  B  2.) 

(2  M  11.)  When  the  wife  shall  be  aided  against  the  act  of 

her  husband. 

If  a  man  agrees  by  articles  to  make  a  marriage  settlement,  chancery 
will  compel  him  to  do  it     Vide  post,  (3  Z  1.) 

If  the  wife  agrees  to  sell  her  inheritance  upon  consideration  of  having 
part  of  the  money  to  her  own  proper  use,  and  die  money  is  vested  in 
trustees  for  the  benefit  of  the  wife;  this  ^noney  shall  not  be  subject  to 
the  debts  of  the  husband,  though  the  wife  afterwards  consents  that  it 
shalL     R.  2  Ver.  64,  5. 

So,  if  the  wife,  having  a  jointure,  agrees  to  join  with  her  husband 
in  a  sale  of  it,  upon  his  bond  to  settle  so  much  other  land  on  her  joiii- 
ture ;  the  wife  as  to  this  bond  shall  be  preferred  to  other  creditor^ 
E.  2  Ver,  220. 
.  Nn3  But,. 
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But,  if  the  bond  k  to  settle  oth^  lands  npoit  the  wife  tar  ]iSg^  wbi 
afterwards  upon  the  children^  where  the  husband  by  a  prior  settlement 
might  have  barred  his  issue ;  the  children  shall  not  be  preferred  to  other 
creditors.    R.  2  Ver  221. 

[Ifa  woman  before  marriage  conveys  her  estate  to  traalees,  to  pay  her 
the  profits  during  life,  and  after  her  death  as  she  should  by  will  appoint, 
(or  for  want  of  it  to  her  right  heirs),  aqd  she  marries,  and  her  husband 
mortgages,  and  they  both  levy  fine  of  the  premises,  dedarii^  the  uses 
to  be  for  securing  principle  and  interest ;  this  shall  bbd  the  wife,  though 
she  insists  in  her  answer  that  it  was  by  duress  and  £raiod|  unkss  it  is 
Otherwise  proved.    C.  T.  T.  41 .] 

[If  by  articles  previous  to  the  marriage  of  A.  and  B.,  the  fedier  cf  B* 
covenants  to  pay  A.  1000/.,  and  that  his  CKecutors  riiould  pay  him  500L 
more  as  the  residue  of  B.'s  marriage  portion;  and  A.  covenants  to 
secure  by  specialty  1000/.  t6  B.  if  she  survives  }  and  after  the  father^s 
death,  A.  being  indebted,  assigns  the  500/.  to  C.  and  then  beoomes 
bankrtipt ;  C*  shall  have  it.    8  Atk.  4M)S.] 

[If  the  husband  mortgages  the  estate  of  the  wife^  reserving  to  then 
the  equity  of  redemption;  the  personal  estate  of  the  husband  diaU  be 
first  applied.    2  Ver.  604*    Aneat  other  debts  paid,    fi  Ver.  689«] 

So,  if  a  man  agrees  upon  his  marriage^  that  his  wife  sfaall  diifposeof 
goods  or  money  by  her  will,  a  disposal  by  writing  in  the  nature  of  a  will 
riiall  be  good.  Cro.  Car.  219. 876.  Vide  post,  (2  M  14.)  Vide  Baron 
and  Feme,  (P  3.) 

And  if  it  is  found,  that  she  made  a  will,  the  verdict  shall  be  good, 
fhough  strictly  it  is  not  a  will.     R.  Cro.  Car.  219. 

So,  if  the  wife  makes  a  disposition,  according  to  the  power  given 
by  her  husband,  it  shall  be  good,  though  the  agreement  or  bond  en* 
tered  into  by  the  husband  is  cancelled  by  the  wi^  during  the  coverture. 
iCh.  R.  118. 

So>  a  disposition  by  the  wife  (who  has  an  article  cf  het  husband  for 
the  management  of  her  own  estate)  of  money  acquired  by  her  owti  in« 
dustry,  allowing  to  the  husband  a  reasonable  maintenance,  shall  be 
good.     R.  Ch.  R.  57. 

If  interest  money,  saved  out  of  the  separate  esmte  of  the  wife  Aim 
tola,  is  put  out  at  interest^  and  a  bond  given  for  it  to  the  husband,  who 
dedares  by  parol,  that  it  shall  go  for  her  sepamte  benefit ;  the  wife  shall 
have  the  disposal  of  it.     R.  2  Ver.  748. 

[If  a  husband  deserts  his  wife  and  children,  and  her  relations  lend 
her  stock  wherewith  she  trades  and  tnakes  a  profit,  and  lends  money  en 
bond  and  note,  which  the  borrowers  make  payable  to  the  husband;  all 
shall  be  considered  as  her  separate  properQr,  and  if  the  husband  seizes 
her  effects,  the  court  will  order  them  to  be  restored  in  specie,,  or,  tf 
disposed  of,  to.  pay  the  value,  and  the  bond  attd  note  to  be  paid  to  her 
separate  use.     1  Atk.  278.] 

[Agfeetkient  on  marriage  to  settle  stock  and  other  property  of  the  wife 
to  her  use;  husband  having  by  fraud  nM^ie  her  trander  the  atxick  %$ 
him,  was  decreed  to  transfer  the  stock,  and  assign  the  reit  under  the 
direction  of  the  master,  to  trustees  for  her  use,  who  were  to  receive  the 
dividends  due,  and  to  become  due,  till  such  transfer  and  aas^ttmenti 
lVes.21.] 

[If  a  wife  permits  her  husband  to  receive  the  proceeds  <xf  her  separaie 
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estate^  it  AailjfHmA  facie  he  Uikea  that  she  gave  them  to  bim^.a^d 
ahe  shall  not  be  permitted  to  recover  them,  eiUier  from  him  or  hl3  re-i 
presentativQB.    2  P.  Wms.  820 

[And  this  presumption  will  be  more  strong  in  proportion  to  the  length 
of  time  she  permits  the  receipt,  and  to  the  opportunities  she  might  have 
of  complaining  to  or  communicating  with  her  trustees.] 

[Thus  where  a  wife  permitted  her  husbaud  to  receive  the  proceeds  of 
her  separate  estate  from  her  Hfuirriage  till  her  husband's  death,  which  was. 
about  ten  yearsi  and  then  olaimed  them  from  his  representatives ;  thq 
court  held,  the  claim  oould  pot  be  supported.    2  P.  Wms.  8^.  P.  CO 

[Where  the  husband  is  oompellable  to  allow  his  wife  a  separate  mainr 
tenance,  that  separate  maintenance  ci^noot  be  claimed,  so  long  as  he 
maintains  hery.aiMl  she  aaqiuesces  in  that  maintenance*    R»  2  P.  Wms, 

820 

f  So^  where  the  husband  is  compellable  to  allow  his  wife  a  separate 

provision  for  clothes,  that  provision  cannot  be  claimed  so  long  as  she 

lets  him  find  her  clothes.     D.  2  P.  Wms.  84>.] 

[And  a  claim  for  such  maintenance  or  provi^oq  cannot  be  supported, 
diongh  the  husband  maintains  his-wife  or  finds  her  clothes  out  of  the 
proceeds  of  her  separate  estete  which  she  permits  him  to  receive.  R« 
2  P.  Wms.  820 

[Or,  though  the  husband  is  the  only  person  of  whom  the  wife  can 
demand  such  maintenance  cnr  provbion.    D.  2  P.  Wms.  8^.] 

(2  M 12.)  Provision  for  a  wife. — How  expounded. 

How  a  provision  for  the  dower  of  a  wife  shall  be  assisted  by  a  court 
of  equity,  vide  post,  (S  £  1,  2.) 

When  a  provisicm  by  marriage-  articles  shall  be  enforced,  vide  post, 
(3  Z  1,  &c.) 

If  a  man  by  his  will  devises  lands  to  trustees,  to  pay  a  third  part  of 
the  profits  to  his  wife,  till  his.  son  attains  the  a^e  of  twenty-one  years, 
and  the  other  two-thirds  for  his  debts ;  though  me  son  and  wife  die  (the 
•^1  under  that  age),  the  third  part  shall  be  paid  to  the  executor  or  ad« 
ministrator  of  the  wife,  till  such  time  as  the  son  would  have  attained  the 
age  of  twenty-one  years*    R.  2  Ver.  65. 

.  If  the  husband  purchases  a  patent  of  a  chace  to  himself  and  his  wife, 
and  B.  dies  indebted,  the  wife  shall  have  the  benefit  of  it  for  her  life; 
for  she  cannot  be  a  trustee  for  her  husband,  and  therefore  it  shall 
be  intended  for  her  benefit,  though  B.  shall  be  a  trustee  for  the  execu* 
tor.     R.  2  Ver.  67. 

So,  if  the  husband  takes  a  mortgage,  bond,  &c.  in  the  names  of 
himself  and  his  wife;  they  shall  go  to  toe  wife  if  she  survives,  and  there 
are  assets  sufficient  for  his  debts.     R.  2  Ver.  683. 

[If  A.  devises  2000/.  stock  to  B.  by  her  maiden  name,  not  knowind; 
her  to  be  married,  and  the  husband  and  wife  agree  to  settle  this  2000^ 
in  trustees,  in  trust  for  the  husband  and  wife,  and  the  survivor,  and 
transfer  to  trustees,  and  a  declaration  of  trust  is  prepared  and  sent  to 
husband,  who  objects  to  it  as  pot  according  to  the  agreement,  and  di- 
rects another  according  to  it,  which  is  drawn,  but  before  executed  hus- 
band dies,  and  wife  a£ninisters|  she  shall  have  the  2000/.  in  her  own 
right,  and  not  as  administratrix.  C.  T.  T.  171.] 
.    [If  a  husband  voluntarily  after  marriage  allows  his  wife  the  profit  of 
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butter^  poultry,  and  the  like,  out  oP  which  she  saves  I00l.y  whidi  he 
borrows,  and  dies ;  the  court  will  allow  this  as  a  debt,  and  she  shall 
come  in  as  a  creditor  for  100/*,  especially  if  there  is  no  defect  of  assets. 
S  P.  W.  ^S4.] 

[Or,  if  he  allowed  her  two  guineas  on  the  renewal  <^  every  lease* 
S  P.W.  839.] 

[If  husband  does  not  pay  his  wife  her  full  pin-money,  and  on  her 
complaining  thereof,  tells  her  she  shall  have  it  last,  and  dies ;  she  shall 
be  let  in  to  have  the  arrears  of  her  pin-money*     1  Atk.  269.] 

[If  A.  before  marriage  conveys  land  to  trustees,  to  secure  lOOl.  to 
his  wife  for  her  separate  use,  and  aftar  many  years,  on  disputes,  she 
leaves  him  and  goes  abroad,  but  without  suspicion  of  inoondnency,  and 
is  excommunicated  for  non-appearance  to  a  suit  for  restitution  of  con- 
jugal riffhts,  instituted  after  ejectment  brought  by  the  trustees  for  arrears 
ofannuity ;  the  court  will  not  rdievejigainst  payment  of  it,  though  the 
husband  offers  to  receive  her,  and  she  will  not  return ;  especially  if  A. 
has  paid  her  some  part  of  die  annuity  since  her  el(^>eraent*  1  Atlu 
272.] 

[If  husband,  by  articles  previous  to  a  second  marriage,  agrees  that 
one-third  of  his  estate  shall  after  his  death  go  to  his  wife,  and  one-third 
to  his  children  by  that  and  die  former  marriage,  and  afterwards  tnms^ 
fers  stock  to  his  wife  for  her  own  use,  and  makes  his  wil],  directing  that 
after  his  marriage  contract  fulfilled,  his  efiects  should  be  divided  between 
his  wife  and  two  daughters ;  die  transfer  of  stock  shall  not  affect  the  gross 
■estate  of  testator,  the  whole  of  which  was  to  be  divided  in  such  propor- 
tions by  the  marriage  articles,  which  he  could  not  alter ;  yet  H  is  good 
against  the  testator,  and  shaJl  be  answered  against  his  testamenfftiy 
snare ;  for  gifts  between  husband  and  wife  will  be  supported  in  equi^, 
though  the  Taw  does  not  allow  the  property  to  pass.     1  Atk.  270.] 

Sir  father  and  son  are  parties  to  marriage  contract^  and  there  is  a 
ciency  in  the  lands  settled  for  jointure^  the  wife  has  a  lien  on  the 
estates  both  of  fitdier  and  son.    .1  Atk.  440.] 

[If  by  articles  previous  to  marriage  it  is  agreed,  that  eveiy  thin^ 
which  should  come  to  the  wife  should  go  to  Uiem  for  their  lives,  and 
after  the  death  of  survivor  to  the  heirs  of  the  body  of  the  wife  by 
the  husband  begotten ;  the  money  vests  in  her  only,  and  not  in  him. 
2  Alk.  47S.] 

[If  A.  having  an  annuity  for  life  of  50/.  issuing  out  of  lands^  marries 
B.,  and  on  separating,  B.  covenants  to  allow  14^  per  ann.  out  of  his 
own  estate,  and  24/.  out  of  the  annuity,  and  12/.  for  his  daughter  by  A- 
and  then  B.  assigns  all  his  estate  (including  the  annuity)  to  C.  a  creditor 
since  the  deed  of  separation ;  the  trusts  shall  be  decreed  as  against  B, 
and  on  A.*s  paying  C.  the  remainder  of  hb  debt,  he  shall  assign  the 
annui^  to  the  trustee  in  the  deed  of  separation.     2  Atk.  511.] 

[If  A.  an  infant,  entided  to  a  leasehold,  and  to  500/.  residue  of  her 
fethePs  estate,  marries  B.  who  by  deed  after  marriage  agrees  with  the 
fiither's  executors  that  the  500/.  shall  be  settled  to  A.*s  separate  use 
for  life,  and  then  to  the  issue  of  the  marriace^  with  power  to  trustees  to 
lend  the  money  to  B.  which  they  do,  and  B.  becomes  bankrupt;  the 
trustee  shall  come  in  as  creditor  for  the  money  paid  after  execution  of 
the  deed.    2Adc.  519.] 

[If  a  husband  obliged  to  do  a  particular  thing  for  his  wife's  benefit, 
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tbinff  equally  beneficial^  it  shatt  be  presumed  a  satisfaction :  as, 

^^K  uities  are  settled  to  husband  for  life».  wife  for  life»  then  all  the 

^^  *ually»  with  proviso  that  husband^^  wife»  and  trustees^  may 

«.';.      'v^  olutely ;  husband  alone  sells^  and  afterwards  setdes  stock 

.  "^  ^      N  -^  '  to  himself  for  life^  w^fe  for  Ilfe,^  eldest  son  for  life,  his 

'\  \        ^  ^  to  the  children  t  this  is  a  satisfaction  for  the  long  an«- 

\  ^  es  a  considerable  fortune  by  his  wife,  and  never 

\  and  500/.  is  left  her  for  which  she  brings  bill, 

V  "^  ^  naster  to  receive  proposals  from  him  for  a  pro- 

\'  ^  ^  *'s  before  the  master,  and  the  executor  by 

;h  is  laid  out  in  stock  for  the  benefit  of  hus- 

to  further  directions,  and  husband  dies,  the 

lends  shall  be  paid  to  the  wife ;  had  this  been  the 

the  husband  should  have  had  the  dividends.     S  Atk. 
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uusband  has  received  great  part  of  wife's  fortune,  and  will  not 

u.Ke  settlement,  the  court  wilTprevent  his  receiving  the  residue,  and 
even  the  interest  which  shall  accumulate'  for  her  benefit,  unless  he  is 
starving.    Ibid.] 

[If  an  estate  is  eiven  to  a  husband  for  the  livelihood  of  his  wife,  he 
shall  be  considered  as  trustee  for  her  separate  use.     3  Atk.  S99.] 

[If  A.  on  his  marriage  with  B.  setdes  an  estate»  which  he  has  no  right 
to  setde^  on  her  in  jointure,  and  A.  also  covenants  to  leave  her  a  house 
worth  dOQO/.,  or  that  his  heirs,  executors,  &c.  should  pay  her  interest 
of  3000/.,  and  there  is  also  a  term  for  paying  her  150/.  per  annum' on 
fiulure  of  performance,  and  her  portion  is  applied  to  discharge  incum* 
brances  which  are  assigned  to  her ;  afler  A.'s  aeatb,  and  not  leaving  the 
house,  C.  the  reversioner,  on  confirming  B.'s  jointure  and  the  covenant, 
shall  have  the  incumbrances  assigned  to  him,  and  be  indemnified  out  of 
the  personal  estate  against  the  150/.  per  annum.     1  Yes.  SO.] 

[As  in  the  case  oipin-money,  so  if  a  wife  suffers  her  husband  (one 
of  the  trustees)  to  receive  the  rents  of  her  separate  estate,  she  can  come 
in  as  a  creditor  only  for  one  year's  arrears.     2  Yes.  1.] 

[If  husband,  on  receipt  of  his  wife's  separate  estate,  buys  jewels,  and 
g^ves  them  to  her,  it  is  like  paying  her  the  money  of  her  separate  estate, 
and  she  may  retaia  them,  though  not  as  paraphernalia.    Ibid.] 

[If  a  man  has  power  to  moke  a  jointure  of  a  clear  yearly  value,  the 
value  is  to  be  computed  at  the  tame  the  jointure  is  made,  and  not  during 
the  continuance.    2  Yes.  499.] 

[Qear  yearly  value  means  clear  of  taxes  borne  by  tenants,  according 
to  the  usage  of  the  country  where  the  lands  lie,  but  subject  to  land  tax, 
and  those  borne  by  landlords.     Ibid.] 

(2  M  13.)  When  barred. 

But  if  the  husband  secures  SOO/.  for  his  wife,  if  she  survives  him,  by 
bond  and  judgment,  and  afterwards  the  husband  and  wife  join  in  a  fine 
of  the  lands  of  the  husband  and  cancel  the  bond,  and  the  purchaser  re- 
serves 200/.  to  secure  himself  asainst  an  annuity  charged  upon  the  estate, 
and  gives  a  mortgage  to  a  creditor  of  the  husband  to  pay  him  the  200/. 
afler  the  annuitv  ceases ;  the  wife,  though  she  survives,  shall  be  barred 
of  the  300/.  agamst  the  purchaser  and  the  mortgagee.  •  R.  Eq.  R.  19. 

'       (2  M  14.)  Dis. 
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(2  M  14.)  Disposition  by  a  wife. 

If  there  is  9  proyiaion  that  the  wHe  by  her  will  shaO  dispose;  b 
wiidn^  in  the  nature  of  a  will,  is  suffident  to  dispose,  though  she  can- 
Aot  xBoke  a  will.     Cro.  Car.  Sri9.  376.     Vide  ante,  (2  M  1 1.) 

[If  feme  covert  has  a  power  to  dispose  by  writing  purporting  to  be  a 
will,  yet  proving  it  in  the  spiritual  court  will  not  give  it  the  authority 
of  a  will,  it  is  onlv  an  instrument  or  appointment  in  pursuance  of  a 
power^  and  before  it  is  proved  in  the  commons  as  a  testamentary 
eonveyance,  the  husband  should  be  examined  as  to  his  consent. 
S  Atk.  48.] 

So,  if  she  has  a  power  to  dispose  m  the  lifetime  of  her  husband, 
though  it  is  not  said,  that  she  may  do  it  by  such  writing.    2  Ver.  S29» 

If  she  has  power  to  dispose  by  writing  under  her  hand  and  sealy 
a  disposition  by  wilt  signed  and  s^ed  by  her  shall  be  good.  R.Cro.  Car. 
576. 

[If  there  is  a  power  to .  husband  and  wife,  and  the  sunrivpr,  over 
a  reversionary  interest  after  their  deaths,  by  writing  under  hand  and 
seal  before  two  witnesses,  and  husband  dies,  wife  marries  again,  and 
during  coverture  appoints  by  will  so  executed^  il  is  good.     1  Ves. 

1560 

If  upon  marri^;e  a  power  is  reserved  to  the  wife  to' dispose  of 
Her  personal  estate,  she  may  also  dispose  of  all  the  profits  thereof. 
2  Ver.  5$B. 

So»  all  her  personal  estate  shall  be  presumed  to  be  the  produce  of 
her  separate  estate,  if  k  does  not  appear  to  have  come  to  her  by  other 
means,     R.  2  Ver.  535* 

Soi  if  after  marriage  the  husband  gives  a  note,  that  his  wife  shall  have 
such  money  at  her  disposal;  the  principal  and  interest  shall  be  her  se- 
parate estate.    2  Ver.  659. 

[A  mere  voluntanr  promise  from  a  husband  to  a  wife,  and  executor 
only,  is  never  established  by  this  court,  therefore,  if  husband  gives  a 
note  or  certificate  to  his  wife,  declaring  she  may  dispose  of  200/.  as  she 
thinks  proper,  she  cannot  dispose  of  them  after  his  death  by  wHL 
S  Atk.  899.] 

[If  money  is  settled  to  be  laid  out  in  lands,  and  a  term  created  to 
raise  4000/.  to  be  paid  according  to  the  wife's  appointment,  and  there 
happens  a  loss  on  the  funds  in  which  the  money  is  vested,  it  falls  on  the 
residue^  and  no  part  of  it  on  the  4000/.     1  Ves.  185.] 

[If  on  marriage  an  estate  is  settled  in  trustees,  to  receive  rents  and 
profits  for  wife's  separate  use,  and  as  she  shall  direct,  and  she  sells  it 
without  trustees'  knowledge,  and  husband  covenants  that  it  is  firee  from 
incumbrances,  and  there  is  no  proof  of  husband's  using  influence, 
though  he  received  the  money,  the  purchase  is  good ;  but  the  purchaser 
must  rely  on  husband's  covenant  solely  against  incumbrances.  I  Ves. 
517.1 

[Feme  covert  can  dispose  of  her  real  estate  only  by  fine,  or  by 
baving  conveyed  to  trustees  before  marriage^  in  trust,  for  such  person 
aa  she  shall  appoint,  or  by  way  of  power  over  an  use,  as  if  die  conveys 
to  use  of  herself  for  life,  remainder  to  use  of  such  person  as  she  shall 
appoint ;  but  not  by  bare  agreement  with  the  husband,  though  that  may 
bar  tenancy  by  tne  curtesy,  unless  the  agreement  be  suchi  that  she 
piay  afterwards  ap|riy  to  equity  to  oompd  the  husband  to  can^  it 
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into  exeoitioiiy  and  theo  qn.  Whelhar  htr  beir  «K  law  is  bound? 
2  Yes.  190.] 

[If  a  &ther  creates  a  trust  of  real  estatet  the  rente  to  be  paid  to  his 
danghtersy  sole  or  coyert>  for  their  separate  nsef  to  their  own  hande^ 
or  as  they  appoint,  and  they  join  in  bond  with  their  husbands;  the 
trustees  shall  pay  the  rents  to  the  obligees*    3  Atk*  68.} 

[If  feme  covert,  having  separate  estate^  doth  with  her  husband  and 
her  trustee  call  it  in,  discharge  the  trustect  and  ii  is  placed  ont  in  the 
husband's  name»  and  interest  is  reoaived  by  him,  and  on  bis  death  she 
manages  it  as  his  executrix;  she  is  barred  from  claiming  it  as  her  separ 
rate  estate.    2  Yes.  663.] 

[It  is  not  determined  that  a  wife  may  not  dispose  of  her  separate  pro* 
party  without  the  interventiou  of  trustees,  or  to  her  husbo^  without 
trustees,  or  her  judicial  consent  in  court.     Ibid.] 

[She  may  do  it  by  act  in  pai$f  where  no  menace  or  imposition. 
Ibid.l 

[She  may  pledge  it  as  a  security  of  husband's  debt,  and  then  husband 
shall  exonerate.    Ibid.] 

(2  M 15.)  When  the  husband  is  in  exile« 

So,  the  wife,  where  the  husband  is  in  exile,  may  act  in  all  reqiects 
as  a  feme  sole :  and  therefore  may  make  a  will,  and  di^iose  of  her  land« 
though  by  the  sU  34  H.  8«  a  devise  of  a  feme  covert  is  void*  Eq.  Abr. 
171.    2  Yer.  104. 

(S  M  16.)  When  the  covenant  of  an  husband  and  wife  shall 

be  enforced,  though  void. 

Kthe  husband  gives  a  bond  or  covenant  to  his  intended  wife^  to  make 
a  settlement  upon  ner,  though  the  bond  is  avdded  bv  the  marriage^  it 
shall  be  evidence  of  an  agreement,  and  the  husband  shall  be  compelled 
to  make  a  settlement.     K.  2  P.  W.  243. 

So»  if  the  wife  covenants,  beinc  an  infant,  to  settle  her  estate^  she 
shall  be  compelled  to  do  it,  if  the  husband  makes  a  suitable  settlement. 
S  P.  W.  244. 

(2  N)  Cbantable  tuit0. 

(2  N  1.)  Relief  by  original  bilL 

Chancery  will  relieve  by  original  bill  upon  a  cjft  to  diaritable 
uses  within  the  st  43  £1.  4.  R.  Ca.  Ch.  135. 267.  Dub.  Ca.  Ch.  158. 
Yide  ante,  (Y  6.) 

[The  court  will  not  make  a  decree  for  establishing  admrity,  Hidiich 
b  properly  r^ulated  by  charter  from  the  crown^     1  Yes.  72.] 

[A  school  founded  by  charter  must  be  regulated  according  to  the 
chittlcr,  not  in  this  court,  as  where  no  charter.    2  Yes.  327-] 

{The  stotntes  of  a  private  ifoimdstiQii  under  a  duoter  art  not  exe- 
cuted in  this  court.    Ibid.] 

[The  jurisdiction  of  this  court  does  not  extend  to  chari^  schools  where 
load  visitors  are  appointed;  if  it  is  a  private  visitor,  he  and  his  heirs 
kuffft «  fight.    3  Atk.  108.] 

[if  there  is  a  puUfC  endowment  by  the  crown,  then  a  oomraisnon 
may  issue  from  this  court  to  ini^>ect  the  charity,  and  die  application 

of 
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of  the  money;  but  if  by  letters  patent,  or  aet'ofparliamentj  a  locat 
visitor  is  ^pointed,  this  court  cannot  interpose.     Ibid.] 

[Where  me  governors  of  an  hospital*  are  visitors  also,  they  are  ac- 
countable to  this  conrt  quoad  theestatesj  but  not  quoad  the  government 
of  the- house.     S  Atk.  164^;] 

J  If  trustees  have  a  discretionary  power  to  repair  road  A.  tiR  itis  goody 
then  road  B.,  the^court  will  not  interpose,  unless  they  act  corruptly, 
yet  will  not  dismiss  the  information.     9  Yes.  551 .], 

What  are  charitable  uses,  and  how  i^^ulated  by  commissioners,  vide 
Uses,  (N  1,  &C.) 

So,  by  a  bill  by  the  attorney  ^general'  by  way  of^  information,  il 
will  settle  or  direct  the  disposition  of  a  real'  or  personal  estate  to  cha- 
Ntable  uses.  Ca.  Pari.  22.  Chi  R.  259^  Though  the  king  is  patron. 
Skin.  6^6. 

And  oblige  trustees  toactor  assign  their  tFust..  Ca.  Furl.*  22.  Vide 
post,  (4  W  6.) 

[On  an  information  by  theftttomey-general,  the  court  will  give  pro- 
per directions  as  to  the  charity,  without  r^;ard  to  the- impropriety  of  the 
prayer  of  the  information.     1.  Atk.  355.    %  Ves.  425.] 

[Where  there  is  no  charter,,  the  information  shall  not  be  dismissed, 
because  the  relief  prayed  is  improper;  but  there  shall  be  a  decree  for 
tfle  establishment :  otherwise,  if  there  is^  a  charter;     2  Ves.  32?.] 

C  Aqy  person,  tiiough  the  most  remote,  in  the  eontemplation-  of -a 
charity,  may  be  a  relator.     2  Atk.  328.] 

And  a  charitable  use,  as  well  as  a  purchaser,  shall  be  relieved  agiunst 
a  voluntary  conveyance. 

So,  against  a  lessee,  who  made  originally  a  mortgage,  but  after- 
wards discharged  and  assigned  it  for  securing  a  purchaser  of  other  te- 
nements in  the- lease  from  mesne  incumbrances.     R.  1  Ch.  R.  20,  21. 

And  to  such  a  bill  all  the  terre-tenants  need  not  be  parties.  R.1  Sah 
I6S. 

Soy  a  decree  by  the  commissioners  may  be  confirmed  by  original  boll. 
R.  C&  Ch.  193. 

[Notwithstanding  a  decree  under  a  commission  of  charitable  uses, 
the  court  may  permit  a  suit  here,  in  which  neither  side  is  bound  by  what 
appeared  bdbre  the  commissioners,  but  may  set  forth  new  matter. 
2  Atk.  551.] 

So,  if  one  terre-tenant  is  charged  with  a  charitable  use,  he  may  make 
all  the  others  contributory.     I  Sal.  163.     1  Ch.  R.  92. 

But,  if  the  gift  is  not  for  a  charity  within  the  st.  43  Eliz.  the  hill  sbaU 
not  be  in  the  name  of  the  attorney  general.     2  Ver.  387. 

[Augmentations  of  vicarages  are  charities,  and  therefore  an  informa- 
tion in  the  name  of  attorney-general^  may  be  brought  to  establii^  a 
curate's  riffht  to  a  perpetual  curacy  augmented.    ^  Ves.  425.] 

[So,  if  Siere  is  an  appeal  from  a  decree  of  the  commissioners,,  it 
may  be  heianl  as  well  by  the  Master  of  the  Rolls  as  by  the  Chancellor. 
Dub.  Pr.  Ch.  111.] 

:  '  (2  N  2.)  Though  the  gifl  be  void  by  law. 

And  a  gift  to  charitable  uses  shall  be  decreed,  though  it  is  void  in 
Jaw ;  as,  a  devise  of  tithes  impropriate  to  the  curate  of  such  a  parish, 
and  afterwards  to  all  those  who  sliall  have  the  cure  there;  though  the 
. .  * '  *  curate 
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curate  is  not  a  corporation  it  is  good,  and  the  heir  of  the  devisor  shall 
be  seisied  in  trust  for  him.     R.  2  Vent.  349.     Vide  in  Uses,  (Nil.) 

So,  a  devise  of  lOt  per  ann,  qaamdiu  a  sermon  shall  be  at  A.  shall 
-be  decreed,  though  it  is  not  said  to  whom  it  shall  be  paid,  and  though 
no  sermon  was  there^  for  the  words  are  tantamount  to  may  be,.  &c. 
R.2Ca.  Ch.  18. 

So>  if  a  rectory  impropriate  is  devised  for  the  mamtenance  of  a  minis- 
ter, widiout  saying  to  whom,  it  shall  be  decreed  to  a  clerk  to  be  in- 
stituted by  the  ordmary.     R.  2  Ca.  Ch.  19.  SI. 

If  a  copyhold  is  devised,  and  there  is  no  surrender  to  the  use  of  the 
will,  it  shall  pass-  Ca.  Ch.  R.  75.  Vide  Eq.  R-  5,  6.  Vide  Pr.  Ch- 
271.    Vide  Uses,  (Nil.) 

[If  copyhold  not  surrendered  is  devised  to  a  charitable  use  by  a  will 
without  witnesses,  it  is  good  as  a  direction  to  the  heir  at  law  to  sur- 
render, copyholds  not  being  within  the  statute  of  frauds;  it  is  also  good 
as  an  appointment  under  43  Eliz.  c.  4.  and  a  surrender  is  not  wanted, 
as  a  devise  of  lands  entailed  is  good  without  a  recovery.      1  Ves- 225.J 

If  a  devise  or  settlement  to  a  charitable  use,  is  made  by  tenant  in  tail 
without  fine  or  recovery ;  it  diall  be  good  against  his  issue  and  him  in 
the  remainder.     R.  Pr.  Ch.  16. 

So,  a  gift  to  charitable  uses,  shall  be  decreed,  though  made  before 
the  St.  48  E.  4.  apd  then  void  in  law;  for  that  statute  hath  a  retrospect. 
R-  Ca.  Ch.  195. 

But  chancery  will  not  aid  a  charitable  use,  where  the  will  is  void  for 
want  of  three  witnesses,  &c.  according  to  the  st.  29  Car.  2.  Eq.  R.  5* 
Pr.  Ch.  272.  390. 

(2  N  3.)  Where  the  land,  &c.  given  is  improved* 

So^  if  lands  are  given  to  charitable  uses^  and  afterwards  by  im- 
provementy  &c.  they  are  of  greater  value,  chancery  will  make  ap- 
plication of  the  improvement  to  the  same  uses.  Viae  2  Ca.  Ch.  53. 
Pr.  Ch.  225-     ^ 

If  a  devise  is  of  10/.  per  ann.  quamdiu  a  sermon  shall  be  at  A., 
and  no  sermon  was  for  many  years  there,  the  arrears  shall  be  applied 
for  the  purchase  of  other  land  for  the  increase  of  the  sfdary. 
2  Ca.  Ch.  18. 

If  a  man  say,  that  having  determined  his  manor  for  charitable 
uses,  he  devises  it,  which  was  of  the  rent  of  240/.  per  ann.  to  trustees, 
upon  trust  to  pay  such  sums  annually,  which  amount  to  120/.  per  ann. 
to  such  charities;  the  surplus  also  shall  be  decreed  to  charitable  uses. 
R.  Ca.  Pari.  23. 

So^  if  lands  given  to  charitable  uses  are  in  lease  and  improved, 
the  lessees  shall  be  decreed  to  make  an  increase  of  the  rent ;  for 
they  ought  not  to  gain,  if  they  do  not  lose,  by  the  charity.  R.  Ca.  Ch« 
195. 

So,  if  lands  then  in  lease  for  70/.  per  ann.  are  purchased  by  a  corpo- 
ration, but  the  greater  part  of  the  purchase-money  given  by  xhe  charity 
of  private  persons,  and  afterwards  the  lands  are  improved  to  a  greater 
value ;  though  70/.  per  ann.  only  was  allotted  for  charities,  and  the 
surplus  always  applied  to  the  use  of  the  corporation,  yet  the  surplus  shall 
go  for  the  augmentation  of  the  same  charities.  Coht.  in  Qiancery,  but 
reversed  in  Parliament^  2  Ver.  397. 

(2N4.)  How 
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(2  N  4.3  How  charitable  uses  shall  be  decreed.— According 

to  the  intent  of  the  donor. 

Chancery  will  deeree  the  diarity  genefaflr  as  near  as  can  be  to  tbe 
intent  of  the  donor:  and  therefore^  ifthegtft  isof  monejr  to  theparidi 
of  B.  generaUy^  it  diall  be  decreed  to  the  poor.  R.  Ca.  Ch.  ISB. 
Vide  Uses,  (N  2«.) 

If  the  gift  is  for  the  poor  within  the  precincts  of  the  dty  of  R.,  if  other 
parishes  are  afterwards  admitted  within  the  precincts  of  the  city*  the 
poor  of  the  parishes  admitted  shall  hare  a  proportion  of  the  ceari^. 
R.  Ch.  R.  194. 

[If  money  is  left  to  a  ward  according  to  Mr. his  will^  the  coart 

win  (the  attorney-general  bein^  a  party)  decree  it  to  be  disposed  of  as 
the  aMerman  and  principal  imabitants  think  most  beneficud  ibr  the 
Ward.    2  Atk.  4^99.3 

If  land  is  nested  in  tnistees^a  chapel  for  the  use  ef  die  {nhaUtants 
ofW.,  ihe  minififter  fllhalll^  chosen  by  the  inhabitants,  not  by  the  tms^ 
tees.    9  Ter.  SB  7* 

So,  if  the  lord  of  a  manor  vests  part  ef  fhe  waste  in  trustees  for  a 
school  for  the  'parish^  which  is  erected  by  contribution  erf  the  inhabi- 
tants.   Dob.  9  Ver*  SSI. 

{ff  A.  leftires  money  by  will,  to  be  Astribiited  in  charities  therein  de* 
scribed  at  the  discretion  of  his  three  executors,  and  one  dies  before  filing 
mformation;  the  power  ol  nominating  the  penons  to  partake  of  the 
dhari^  is  coBtimied  to<&e  snrvivDrSf  wr  it  isan  authority  ooiqpled  with 
an  interest*     1  Atk.  S56.']  , 

[But  it  is  «o  far  a  tmstlfaat  tbe  oonjt  may  intenpose,  having  a  more 
extesnive  jurisdiction  in  charities  ihan  in  other  cases.    Ihidj 

fTbe  executors  cannot  in  such  case  divide  thp  charity  i^to  thirdly  and 
each  nominate  to  a  third  absolutely,  for  a  determioation  of  eyeiy  ob* 
ject  is  left  to  all  three.    Ibid.] 

{If  A.  has  power  to  nominale  a  master  of  a  school  in  sixty  days  after 
avoidance,  on  default  the  dean  and  chapter  in  thit^  days,  .pn  default 
the  bishoj).;  A.  nominates  B^  who  is  not  queued,  not  Aeing  a  jpriest; 
bishop  gives  notice  of  lapse  to  dean  and  chapter,  who  do  net  nominale; 
bi Aop  nominate  C^  who  resigns  into  the  hands  of  A«  who  again  ap* 
points  Bm  now  a  priest:  this  shall  be  a  good  nominati»a»  though  C 
had  not  taken  die  oaths*    I  Ves.  80.] 

[If  it  IS  Quite  unceitain  whether  the  donor  intended  tbaX  the 
capital  sum  snould  be  disposed  of,  or  only  the  interest  and  produce 
of  it,  the  court  will  not  iconfine  it  to  the  interest  and  produce*  2  Atk. 
328.) 

[  Wheve  a  legacy  is  given  to  a  charity,  interest  shall  he  jfuud  firpm 
testator's  death.     1  Atk.  S56.1 

[Tlie  owner  of  land  charged  with  annuity  for  payment  of  a  iscbool- 
master  is  not  excused  from  the  payment  when  there  is  no  school* 
mastei^  though  it  continues  for  y^axB,  and  without  the  &ultnf  the  ovnec 
2A4.288.J 

,[ff  A.  by  win  gives  ''  to  the  Latm  school  at  Yt>  and  if  anv  man  is 
^  possessed  of  it  that  teadhelh  bojvs,and  is  richly  x;rounded  in  the  Latin 
^  tongue,  6L  to  be  paid  him  yearly  for  teaching  three  bqyS|"  it  shall  be 
paid  jto  the  schoolmaster  for  ever.    1  Atk,  436.1 

[If 
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[IF  a  college,  having  particalar  powers  a«  tjo  a  school,  appoints  one 
of  their  fellows  master,  and  another  fellow  usher,  (which  had  never 
been  done  before),  with  an  yearly  salary,  and  the  usher  never  attends* 
nor  recdves  the  salary,  but  the  master  receives  it,  and  there  are  but 
very  few  boys;  the  court  will  order  the  master  to  refund  the  usher's  sa* 
lary  to  the  charity,  though  he  says  he  thinks  himself  liable  to  account 
to  die  usher  for  it,  and  also  that  he  has  spent  iL     2  Ves.  505.] 

[If  a  man  devises  his  real  and  personal  estate  to  trustees,  to  pay  cer*' 
tain  annuities  and  legacies,  and  then  in  trust  as  to  the  surplus  for  those 
persons  that  are  commonly  called  dissentiqg  ministers,  particularly  SSl. 
per  annum  to  him  at  B«,  the  like  to  him  at  W.^  the  like  to  him  at  D^ 
It  shall  be  decreed  them.  3  P.  W.  S44.  2  Atk.  Ua.] 
,  (If  A.  jzives  to  B.,  minister  of  the  baptists  at  M.f  50/.,  and  then  gives 
lands  to  C.  in  fee,  chargeable  wilhan  annuity  to  the  baptist  minister  ajt 
M.,  or  elsewhere,  in  the  parish  of  H.,  with  power  to  distrun,  it  is  a 
^good  charity,  and  shall  go  to  the  minister  for  the  time  beiii||^  (this  will 
was  m^de  before  the  mortnsain  act).    2  Ves.  27S •] 

[The  court  will  examine  into  the  reasons  for  the  amotion  of  a  pea* 
sioner  in  an  hospital  with  the  same  nicety  as  if  his  freehold  was  #on« 
cemed.     3  Atk.  164.] 

(2  N  5.)  Circumstances  shall  be  rc^^ulatecL 

So,  Chancery  may  r^palate  the  manner  and  circumstanees  of  the 
gift;  as,  a  devise  of  \0L  per  ann*  quamdiu  there  shall  be  a  sermon  every 
Saturday  at  A.  be  chosen  by  the  majority  of  the  best  inhabitants  was 
decreed  to  a  catecfaist,  to  be  approved  by  the  bishop.  IL  2  Oa.  Cb. 
IS. 

So,  i£  a  rectory  impropriate  is  devised  for  the  maintenance  of  • 
minister,  without  a  reservation'of  the  nomination  to  himsdf ;  the  mini- 
ster  shall  be  instituted  by  the  bishop,  and  it  diall  not  be  e  donative. 
R.  2  Ca.  Ch.  19.  31. 

If  an  hospital  is  founded,  and  by  the  constitution  the  annual  rent 
(which  was  120/.  per  ann.)  is  not  to  be  enlarged,  nor  above  three  years 
rent  taken  as  a  fine  upon  the  renewal  of  a  lease  £br  twenty-one  jears; 
yet  upon  an  alteration  oi  the  prices  of  provisions,  and  the  circum* 
stances  of  the  times*  the  annual  rent  may  be  augmented.  R.  2  Ver. 
596. 

So^  if  a  lease  is  made  of  lands  given  to  charitable  uses  to  A.  at  the 
rent  of  only  a  third  part  of  the  improved  valuer  in  consideration  that  he 
had  expend^  divers  sums  of  money  for  the  recovery  of  the  charily, 
with  acov^iant  that  the  lease  ^all  be  renewed  withoot  a  fine:  ^e 
lease  shall  be  renewed,  but  the  rent  shall  be  ai|gmented  to  a  third  jpart 
of  the  then  present  vahie.    2  Ver.  746. 

If  A.,  having  relieved  seven  poor  women  of  the  parish  of  L-,  where 
lie  inhabited,  during  his  life,  by  his  will  .gives  28/.  per  ann.  to  be  dis- 
tributed 5Fearly  amongBt  seven  poor  women,  it  shall  be  distributed  in 
perpetuity  to  seven  of  die  same  parish*     Ch.  R.  354. 

Yet  alteration  ofeireumstaneeseeems^to  be  in  the  dlsfrstioyi  of  the 
court.     1  Ver.  55.  , 

(2  N  €.)  Where  the  use  may  lie  impravML 

So,  if  land  be  given  to  a  superstitious  use,  quamdiu  die  law  permit^ 
it  may  be  decreed  to  a  good  use.    *£  Ca.  Ch.  18. 

If 


BSO  CHANCERY. 

Bttl^  if  the  b<lnd  is  to  sctde  <ith«r  lands  upon  the  wife  for  lib,  and 
afterwards  upon  the  children^  where  the  husband  by  a  prior  settlement 
might  have  barred  his  issue ;  the  children  shall  not  be  preferred  to  other 
creditors,    R.  2  Ver  221. 

[If  a  woman  before  marriage  conveys  her  estate  to  trastees,  to  pay  her 
the  profits  during  life,  and  after  her  death  as  she  should  by  trill  appoint, 
(or  for  want  of  it  to  her  right  heirs),  aifd  die  marries,  and  her  husband 
mortgages,  and  they  both  levy  fine  of  the  premises,  declaring  the  uses 
to  be  for  securing  principle  and  interest  i  this  shall  bind  the  wife,  though 
she  insists  in  her  answer  that  it  was  by  duress  and  frauds  unless  it  is 
ochemise  proved.    C.  T.  T.  41-] 

[If  by  articles  previous  to  the  marriage  ^  A.  and  B»,  the  iadier  of  B. 
covenants  to  pay  A.  1000/.,  and  that  his  executors  should  pay  him  500A 
more  as  the  residue  of  B.'s  maniage  portion ;  and  A.  covenants  to 
secure  by  specialty  1000/.  t6  B.  if  she  survives  |  and  sAjtr  the  father^s 
death,  A.  being  indebted,  assigns  the  500/.  to  C.  and  then  bed^nes 
batikrcmt ;  C.  shall  have  it.    S  Atk.  40S.] 

[If  the  husband  mortgages  the  estate  of  the  wife^  reserving  to  them 
the  equity  of  redemption ;  the  personal  estate  of  the  husband  diall  be 
first  applied.    2  Ver.  604.    After  other  debts  paid.    2  Ver.  689^ 

So,  if  a  man  agrees  upon  his  marriage^  that  his  wife  shall  di^seof 
goods  or  money  by  her  will,  a  disposal  by  writing  in  the  nature  of  a  will 
Aall  be  good.  Cro.  Car.  219. 876.    Vide  post,  (2  M  14.)  Vide  Baron 

mi  Feme,  (P  3.) 

And  if  it  is  found,  that  she  made  a  will,  the  verdict  shall  be  good, 
ihottgh  strictly  it  is  not  a  will.     R.  Cro.  Car.  219. 

So,  if  the  wife  makes  a  disposition,  according  to  the  power  given 
by  her  husband,  it  shall  be  good,  though  the  agreement  or  bond  en* 
tered  into  by  the  husband  is  cancelled  by  the  wife  during  the  coverture. 
iCh.  R.  118. 

So)  a  disposition  by  the  wife  (who  has  an  article  c^ber  husband  for 
the  management  of  her  own  estate)  of  money  acquired  by  her  owfci  in- 
dustry, allowing  to  the  husband  a  reasonable  maintetiance^  shall  be 
good.     R.  Ch.  R.  57. 

If  interest  money,  saved  out  of  the  separate  estate  of  the  wife  Am 
'sola,  is  put  out  at  interest,  and  a  bond  givi^  for  it  to  the  husband,  who 
declares  by  parol,  that  it  shall  go  for  her  sepamte  benefit;  the  wife  shall 
have  the  disposal  of  it.     R.  2  Ver.  748. 

[If  a  husband  deserts  his  wife  and  children,  and  her  relations  lend 
her  stock  wherewith  she  trades  and  tnakes  a  profit,  and  lends  money  on 
bond  and  note,  which  the  borrowers  make  payable  to  the  husband;  all 
shall  be  considered  as  her  separate  proper^,  and  if  the  husband  seizes 
her  effects,  the  court  will  Order  them  to  be  restored  m  specie,,  or,  if 
disposed  of,  to,  pay  the  value,  and  the  bond  add  note  to  be  paid  to  her 
separate  use.     1  Atk.  278.] 

[Agreement  on  marriage  to  settle  stock  and  other  property  of  the  wife 
to  her  use;  husband  having  by  fraud  nu^le  her  traiK^  the  stock  le 
him,  was  decreed  to  transfer  Uie  stock,  and  assign  the  reit  under  the 
direction  of  the  master,  to  trustees  for  her  use,  who  were  to  receive  the 
dividends  due,  and  to  become  due,  till  such  transfer  and  assigmneAt. 
1  Ves.  21.] 

[If  a  wife  permits  her  husband  to  receive  the  proceedsof  her  separsca 
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estate,  it  ABi\jffrm&  facie  be  taken  that  sbe  save  them  to  bim.  a^d 
she  ahall  not  be  permitted  to  recover  theniy  eiUier  from  bim  or  bis  re« 
preMiitati'PeB.     2  P.  Wms.  82.] 

[And  this  presumption  will  be  more  strong  in  proportion  to  the  length 
of  time  she  permits  the  receipt,  and  to  the  opportunities  she  might  have 
of  complaining  to  or  communicating  with  her  trustees.] 

[Thus  where  a  wife  permitted  her  bufibaud  to  receive  the  proceed^  of 
her  separate  estate  from  b^  marriage  till  her  husband's  death,  which  was. 
about  ten  yeara^  and  then  claimed  them  from  his  representatives ;  thq 
court  held,  the  claim  could  not  be  supported.    2  P.  Wms.  82*  P.  CO 

[Where  the  husband  is  compellable  to  allow  his  wife  a  separate  main^ 
tenance,  that  separate  maintenance  cannot  be  claimed,  so  long  as  he 
maintains  her,vaiKl  she  acquiesces  in  that  maintenance.  R.  2  P.  Wms, 
8«0 

[So^  where  the  husband  is  compellable  to  allow  his  wife  a  separate 

Erorision  &r  dotbee,  that  provision  cannot  be  claimed  so  long  as  she 
tts  him  find  her  clothes.     D.  2  P.  Wms,  84.] 
[And  a  claim  for  such  maintenance  or  provision  cannot  be  supported, 
dMiugh  the  husband  maintaiqs  his^wife  or  finds  her  clothe^  out  of  the 
proceeds  of  her  separate  estate  which  she  permits  him  to  receive.     R« 
2P.  Wms.  82.] 

[Or,  though  the  husband  is  the  onlj^  person  of  whom  the  wife  can 
demand  such  maintenance  or  provision*    D.  2  P.  Wms,  8^*] 

(2  M  Ig.)  Provision  for  a  wife. — How  expounded. 

How  a  provision  for  the  dower  of  a  wife  shall  be  assisted  by  a  court 
of  equity,  vide  post,  (3  £  1,  2.) 

When  a  provision  by  marriage  articles  shall  be  enforced^  vide  post, 
(3  Z  1,  &c) 

If  a  man  by  his  will  devises  lands  to  trustees,  to' pay  a  third  part  of 
ihiQ  profits  to  his  wife,  till  his.  son  attains  the  age  of  twenty-one  years, 
and  the  other  two-thirds  for  his  debts;  though  the  son  and  wife  die  (the 
soiai  under  that  age),  the  third  part  shall  be  paid  to  the  executor  or  ad- 
ministrator of  the  wife,  till  such  time  as  the  son  would  have  attained  the 
age  of  twenty-one  years*    R.  2  Ver.  6S^  , 

.  If  the  husband  purchases  a  patent  of  a  chace  to  himself  mid  his  wife^ 
and  B.  dies  indebted,  the  wife  shall  have  the  benefit  of  it  for  her  life; 
for  she  cannot  be  a  trustee  for  her  husband,  and  therefore  it  shall 
be  intended  for  her  benefit,  though  B.  shall  be  a  trustee  for  the  execu« 
tor.     R.  2  Ver.  67. 

So,  if  the  husband  takes  a  mortgage,  bond,  &c.  in  the  names  ol* 
himself  and  his  wife;  they  shall  go.  to  uie  wife  if  she  survives,  and  there 
are  assets  su£Sicient  for  his  debts.     R.  2  Ver.  68S. 

[If  A.  devises  2000/.  stock  to  B.  by  her  maiden  name,  not  knowing 
her  to  be  married,  and  the  husband  and  wife  agree  to  settle  this  2000^ 
in  trustees,  in  trust  for  the  husband  and  wife,  and  the  survivor,  and 
transfer  to  trustees,  and  a  declaration  of  trust  is  prepai*ed  and  sent  to 
husband,  who  objects  to  it  as  pot  according  to  the  agreement,  and  di- 
rects another  according  to  it,  which  is  drawn,  but  before  executed  hus« 
band  dies,  and  wife  a£ninisters|  she  shall  have  the  2000/.  in  her  own 
right,  and  not  as  admmistratrix.  C.  T.  T.  171.] 
.    [If  a  husband  voluntarily  after  marriage  allows  his  wife  the  profit  oF 
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So^  iTagreatorportofUieccmimcmcffSflgreeloastintof  ecRMDon^tfae 
oonrt  will  not  enforce  the  agreement  against  others  who  do  not  agree. 
2  Ver.  5W.    Vide  snpra. 

(2  Q)  Condition. 

(S  Q  1.)  How  constraed. 

A  condition  shall  be  modified  m  equity^  in  oonfbnnity  to  the  intent 
of  the*parties:  as,  if  land  is  setded  in  trust  (if  A.  secures  500/.  to  his 
youngest  son)^  to  be  convqred  after  such  security  to  A.  and  his  heirs ; 
and  ii  A.  does  not  secure  it^  &c.  to  B.  and  his  heirs :  A.  does  not  make 
the  security ;  this  condition  precedent  shall  be  construed  and  regarded 
in  the  nature  of  a  penalty,  and  therefore  the  conveyance  to  B.  shall  be 
subject  to  the  500/.  for  the  portion  of  the  youngest  son.  R.  Ca.  Ch.  90. 
Vide"  Condition. 

If  an  executor  gives  a  recognizance^  with  a  condition  absolute  for  the 
payment  of  10,000/.  to  an  orphan,  and  afterwards  the  estate  of  die 
testator  falls  short ;  he  shall  be  relieved,  and  the  condition  shall  be 

Sdified  and  conformed  to  the  intent  and  equity  of  the  case.     R.  Ca. 
.191. 

[Bond  given  as  security  for  collector  of  customs^  esct^ds  not  to  a 
subsequent  duty  where  collector  has  new  deputation  and  gives  security. 
Parker,  277.] 

fOr,  if  no  security  is  given  on  new  deputatiim,  Parker,  876.] 
fa  man  devises  land  to  his  daughter,  with  a  proviso^  that  if  his  son 
pays  to  her  50/.  he  shall  have  the  land;  this  shall  be  a  condition,  and 
diough  the  son  does  not  pay  at  the  day,  upon  which  the  daughter  sells 
it,  the  son  upon  payment  afterwards  shall  be  relieved  against  the  vendee. 
R.  2  Ca.  Ch.  1. 

[If  A.  devise  an  additional  legacy  to  his  daughter,  on  condition  that 
she  marries  a  man  who  bears  the  name  and  arms  of  A.,  and  she  marries 
one  who  three  weeks  before  the  marriage  calls  himself  A.,  it  is  a  good 
performance  of  the  condition,  though  there  is  no  act  of  parliament,  and 
equi^  will  not  decree  him  to  retain  the  name.     3  P.  W.  65.] 

[If  A.  devises  to  B.  200/.,  provided  she  marries  with  consent  of  fiuher 
and  mother,  she  cannot  have  it  till  she  marries,  though  father  and  mo- 
ther consent,  for  marriage  is  a  condition  precedent  to  the  vesting. 
1  Atk.  381.] 

(2  Q  2.)  Breach  of  a  condition. — When  aided,  if  the  intent 

be  performed. 

If  a  condition  is  literally  broken,  yet  if  the  intent  and  substance  of  the 
condition  be  performed,  it  is  sufficient;  as,  if  an  estate  is  devised  to  A., 
upon  condition  that  his  father  settles  two-thirds  of  his  estate  upon  A.  and 
the  heirs  male  of  his  body ;  if  the  father  devises  to  him  for  life,  and 
afterwards  to  his  first  and  other  sons  in  tail  male,  it  is  sufficient ;  for  it 
is  pursuant  to  Uie  intent.    R.  1  Ver.  83. 

So^  if  a  condition  is  that  the  lessee  do  not  make  an  under-lease  for 
more  than  three  years,  except  to  his  wife  or  children,  without  the  consent 
of  the  lessor,  and  the  executor  of  the  lessee  sells  the  lease  for  the  payment 
of  debts ;  the  breach  of  the  condition  shall  be  helped,  for  the  term  was 
subject  to  debts.     R.  1  Qh.  R.  170. 

[If  a  man  by  will  gives  money  and  jewels  to  trustees,  to  s^  a^d  pay 
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his  8on*s  debts,  provided  tbe  creditors,  within  four  montlis^  accept  the 
composition  and  discharge  the  son ;  if  so,  he  gives  600/.  to  his  son,  if 
not,  gives  it  over  to  his  grand-diildren^.  and  no  tender  is  made  by  the 
p3fecutori^  but  within  four  calendar  months  the  creditors  file  their  bill, 
nccepting  the  legacies,  and  offering,  to  release ;  it  is  a  performance  of  the 
condition.     3  Atk»  S4'2.] 

(2  Q  3.)  When  it  shall  be  relieved. 

If  a  condition  be  broken^  yet  it  shall  afterwards  be  relieved,  when  it 
may  be  afterwards  performed:  as,  if  500/.  is  devised  to  A.  if  his  father 
releases  his  right  to  goods,  and  if  he  refuseis,  then  the  500/.  shall  go  to 
the  executors  of  the  testator;  the  fiither  refuses  to  make  the  release; 
yet  upon  a  bill  against  the  father  and  the  executors.  A*  shall  be  relieved; 
for  the  father  may  afterwards^make  a  release.     R.  2  Vent.  352. 

Though  it  was  devised  over  to  the  executors;  for  that  was  no  more 
than  the  law  implied.     2  Vent.  352. 

So,  if  a. mail'  devises  l^d  to  A*  upon  condition  that  he  pays  1000/. 
per  ann^.  to  his  heir  for  20  years:  if  A.  does  not  pay  at  the  day,  by 
which  the  heir  enters,  A.  shall  be  relieved ;  for  when  a  irecompence 
can  be  made  by  interest  for  the  non-payment,,  relief  shall  be  given. 
R.  1  Sal.  156. 

So,  if  the  condition  is»  that  he  shall  pay  debts  and  legacies^  and  the 
heir  enters  for  non-pa3rment.     1  Ch.  R.  161. 

If  a  condition  in  a  lease  is,  that  the  leasie  shall  be  void  on  non-payment 
of  the  rent  and  non-performance  of  the  covenants;  and  the  lessor  re« 
covers  for  not  repairing  the  house ;  the  lessee  shall  be  aided  upon  pay- 
ment of  the  4^11^69  which  the  lessor  sustained  by  the  wantof  repau*. 
R.  Eq.  Ca.  91 .  (2d  Part  of  2  Mod.  Ca^) 

[If  A.  is  elected  under  Dr.  Ratcliffe's  donation,  receives  the  salary  for 
five  years,  and  then,  instead  of  travelling  for  five  more,  as  the  will  re- 
quireSi  upon  ill  health  resigns,  and  trustees  accept,  and  put  another  in 
his  room,  he  shall  not  refund  ;  though  if  they  bad  refus^  tp  accept, 
possibly  he  might.     1  Atk.  358.]  « 

(2  Q  4.)  If  a  compensation  can  be  made^ 

So,  when  a  compensation  can  be  afterwards  made;  as,  if  the  condition 
is  for  payment  of  money  at  such  a  day,  and  it  is  not  paid  at  the  day. 
3  Ca.  Ch.  135.     1  Ver.  83.     Vide  post,  (2Q  9.) 

Though  the  condition  is  annexed  to  a  voluntary  settlement  or  devise. 
R.  Ca.  Ch.  144* 

If  a  devise  is  made  with  a  declaration  that  the  devisee,  being  evicted, 
shall  have  such  land ;  the  devisee  being  evicted  of  part,  shau  have  a 
compensation  jTTO  ^an/o.     I  Ver.  270.     £q.  Abr.  106. 

Though  there  is  a  devise  over,  upon  failure  of  payment,  within 
^  monUis^  to  another :  yet  the  time  for  payment  may  be  enlarged. 
2  Ver.  222. 

So,  if  the  devise  is  to  A.  upon  condition  that  he  pays  100/.  to  every 
pne  of  the  devisor's  daughters  within  six  months ;  if  the  monies  are  not 
paid  at  the  day,  the  devisee,  though  it  is  a  voluntary  gifl^  shall  be  aided. 
R.  2  Ver.  866. 

Or,  upon  condition  that  he  pays  to  his  daughter,  who  is  also  bis  heir, 
100/.  per  ann.  till  300/.  is  paid.    R.  2  Ver.  594. 
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And  though  the  daughter  enters  for  non-pa}rment,  and  sells  the  land, 
, the  devisee  shall  be  aided  against  the  vendee;  for  the  condition  .was  in 
the  nature  of  a  security  for  payment.     Eq.  Abr.  106. 

So,  if  the  condition  be,  that  upon  payment  of  a  portion  to  a 
daughter  by  A.  the  land  shall  go  to  A.  and  his  heirs,  and  A.  dies 
before  the  day  of  payment ;  his  heir  upon  payment  shall  have  the  land. 
R.  Eg.  Abr.  107. 

If  tne  condition  be,  that  if  the  father  does  not  release  to  the  executor, 
the  legacy  to  his  son  shall  be  void;  if  the  fiither  refuses  to  release,  at 
first,  but  afterwards  does  release,  the  son  shall  be  aided.  Eq.  Abr.  108. 
2  Vent.  352. 

But  a  devisee  shall  not  be  uded,  without  paying  all  interest  from  the 
day  of  payment.     2  Ver.  594. 

Without  deduction  for  taxes,  though  directed  to  be  paid  by  the  de* 
visee  out  of  his  estate.     2  Ver.  595. 

(2  Q  5.)  If  the  breach  wss  procured  by  fraud. 

So,  if  the  condition  is  broken  by  the  fraud  or  practice  of  him,  who 
is  to  have  the  advantage  of  it.     R.  1  Rol.  374. 1.  35.     D.  3  Ca.  Ch.  134. 

(2  Q  6.)  If  the  condition  w^as  in  terrorem. 

If  a  condition  is  added  only  in  tefrorem ;  as,  if  a  portion  is  given  to 
a  woman,  upon  condition,  that  she  does  not  marry  without  the  consent 
of  such  a  person,  without  a  limitation  over;  if  she  marries  without  the 
consent,  yet  she  may  be  relieved.  R.  Ca.  Ch.  22.  R.  1  Ch.  R.  121. 
R.   2  Ver.   293,    4.      R.  Skm.  286.      Eq.   Abr.   1 10.      Vide  post, 

(3  Z  5,  &c.) 

[And  if  there  be  a  consent  in  writing  after  the  marriage,  she  shall  be 
relieved,  though  there  was  a  limitation  over.     Ambler,  256.] 

fSo,  if  there  be  a  settlement  on  two  daughters,  provided  that,  if 
either  of  them  marry  without  the  consent  of  their  mother,  it  should  be 
to  her  (the  daughter's)  separate  use ;  and  the  mother  propose  and  en- 
courage a  marnage  with  one  of  them,  and  afterwards  refuse  her  assent ; 
if  in  such  a  case,  the  daughter  marry  the  person  without  the  mother^s 
consent,  the  estate  shall  not  go  to  the  separate  use  of  the  daughter. 

Ambler,  263.] 

[Bat  this  is  only  as  to  personal  estates;  for  if  the  portion  is  to  arise 
out  of  lands,  and  there  is  no  devise  over,  it  shall  go  to  the  heir ;  and  the 
money  is  to  be  laid  out  in  lands.     Wils.  21.] 

[If  a  mother  by  will  gives  her  daughter  A.  800/.  if  she  many  with 
consent  of  trustees  in  writing,  and  not  otherwise,  and  charges  her  real 
estate  with  her  debts  and  legacies,  and  A.  marries  without  consent ;  tliis 
is  a  personal  legacy,  and  shall  be  pftid  (had  it  been  originallv  charged 
on  land  it  should  not) ;  and  if  the  personal  estate  is  exhausted  by  pay- 
ment of  debts  or  legacies,  the  real  estate  shall  make  it  good  pro  tanto. 
8Atk.330.     Wils.  ISO.] 

[If  a  man  by  will  gives  1500/.  to  each-  of  his  grand-daughters  on  their 
day  of  marriage,  and  desires  they  should  not  marry  without  consent,  &c. 
and  therefore  if  any  should  marry  without  consent,  revokes  what  was  to 
be  paid  her,  and  she  shall  not  be  entitled  to  any  benefit,  further  than 
the  father  and  mother  or  survivor  of  them  shall  direct;  and  after  the 
legacies^ and  sums  directed  to  be  paid  are  satisfied,  gives  the  residue  to 
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his  daughter  for  life,  and  then  to  R ;  this  is  not  a  devise  over,  but  a 
power  to  the  parents  to  abridge ;  therefore  the  condition  is  in  terrorem 
only,  and  a  grand-daughter  marrying  without  consent  shall  have  the 
1500/.'   3  Atk.  364.     Wils.  135.] 

S05  if  land  b  devised  upon  condition  that  she  shall  not  marry. 
D.  3  Ca.  Ch.  135.     Vide  Com.  Rep.  729.     Skin.  286. 

So,  if  200/.  are  devised,  if  she  behave  herself  dutifully  to  her  mother; 
it  shall  be  paid,  though  she  marries  without  the  consent  of  the  mother. 
R.  1  Ch.  R.  122. 

But  if  the  portion  of  land  is  devised  over  to  another,  if  she  marries 
without  consent;  she  shall  not  be  relieved  upon  a  marriage  without  that 
consent  R.  Ca.  Ch.  22.  R.  Ca.  Ch.  H2.  1  Vent.  199.  Fry  and 
Porter.  Upon  an  appeal  from  a  decree  of  the  Master  of  the  Rolls  to 
the  contrary.  1  Mod.  300,  Sec.  2  Ver.  87.  357.  452.  Vide  post, 
(3Z5,&c) 

[If  A.  by  lease  and  release  limits  his  estate  to  himself  for  ]ife>  &c.  with 
a  trust  of  a  term,  that  if  there  should  be  a  son  and  two  or  more  daugh- 
ters, the  trustees  were  to  raise  and  pay  to  each  2000/.  if  she  marry  with 
consent  of  her  mother,  and  in  the  meantime  directs  maintenances;  and 
if  any  die  before  the  portion  paid,  then  it  is  not  to  go  to  her  executor, 
but  the  estate  to  be  exonerated  of  it,  or,  if  raised,  to  go  to  him  to  whom 
the  reversion  of  the  estate  is  limited ;  and  afterwards,  by  will,  A.  directs 
2000/.  a-piece  more  to  each,  out  of  his  personal  estate,  as  an  augmenta- 
tion of  her  original  portion,  and  subject  to  the  same  conditions ;  and  if 
any  dies  before  the  original  portion  becomes  payable,  then  this  legacy  of 
2000/.  not  to  go  to  her  executor,  but  to  his  widow  and  executrix :  and  A* 
dies;  and  on  bill  filed  the  court  orders  the  maintenances  to  be  i^sed 
immediately,  and  then  two  of  the  daughters  marry  without  consent;  they 
are  not  entitled  either  to  the  original  portion  nor  to  the  legacies.  Per 
Hardwicke  C.  Lee  C.  J.  Willes  C.  J.  and  Comyn  J.  unanimously, 
1  Atk.  361.] 

[If  a  condition  is  annexed  by  will  to  a  devise  of  real  or  of  personal 
estate  (as  marrying  with  consent),  and  no  notice  is  required  to  be  given, 
there  the  legatees  must  perform  the  condition,  or  they  cannot  be  entitled; 
and  if  there  is  a  devise  over,  forfeiture  incurs.     2  Atk.  616.] 

[If  one  child  forfeits  by  marrying  without  consent,  and  next  day  ano-v 
ther  does  the  same ;  he  forfeits  the  share  of  the  forfeiture  of  the  first,  as 
well  as  the  original  portion.     Ibid.] 

So,  if  the  marriage  be  a  condition  precedent  to  the  vesting  of  the  estate. 
R.  3  Ca.  Ch.  1 30.     Vide  post,  (2  Q  8.) 

Yet,  a  devise  to  a  woman,  upon  condition  that  she  does  not  marry 
without  the  consent  of  A.  and  B.,  and  if  she  does,  to  such  persons  as 
A*  and  B.  shall  nominate,  otherwise  to  A.  and  B.  themselves ;  if  she- 
marries  without  consent,  the  portidn  shall  go  to  the  trustees.  R.  Ca. 
Ch.  58.  seems  as  if  the  devise  to  persons,  who  are  to  consent,  shews  the 
intpnt  to  be  only  in  terrorem. 

[So,  if  A.  gives  his  daughter  B.  2000/.  payable  at  twenty-one  or  mar- 
riage, if  she  marries  with  consent;  provided  if  any  of  the  legatees  die 
betore  their  legacy  payable,  it  shall  be  divided  between  the  survivors ; 
and  B.  marries  under  age ;  it  is  a  devise  in  terrorem  only,  and  the  legacy 
vests  on  the  marriage.  2  Atk.  184.  The  authority  of  ttiis  case  is  denied. 
1  Brown.  304.     2  Brown-  488.] 
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So,  a  devise  to  daughters,  and  if  they  marry  without  the  consent  oT 
the  .executors,  over  to  others :  if  the  daughters  arrive  at  full  age,  the^ 
shall  have  their  portions ;  for  it  shall  not  oe  intended  that  they  are  to 
be  restrained  to  the  consent  of  the  executors,  but  only  whilst  under  age. 
I  R.  in  Cane.  2  Jac.  2.     Semb.  cont.  452. 

If  a  woman  releases  her  portion  charged  upon  land  to  ber  grandfkthn*, 
at  the  request  of  her  father,  who  promises  to  make  an  improvement  and 
to  take  care  of  her  portion,  and  afterwards  devises^  that  the  portion  shall 
be  paid,  if  Ae  marries  with  the  consent  of  his  executor,  otherwise  he 
gives  her  only  the  interest  thereof  for  her  life;  though  she  marries  with- 
out consent,  all  the  portion  shall  be  paid;  for  it  was  a  debt  to  her  from 
her  &ther.     R.  Ch.  R.  145. 

If  a  devise  is  to  a  daughter,  and  if  she  does  not  marry  with  die  consent 
of  the  executors,  to  the  daughters  of  one  of  the  executors;  if  A.  makes 
bis  addresses  to  the  daughter,  with  the  privity  of  the  executors,  and  after- 
wards marries  her,  be  shall  have  the  portion,  though  there  was  no  ex- 
press consent.     R.  2  Ver.  580. 

[If  a  fortune  is  settled  on  A.,  provided  she  marries  with  consent  of 
three  trustees,  if  not,  over  to  others ;  and  B.  makes  a  proposal  to  one  of 
the  trustees,  who  communicates  it  to  the  other  two ;  they  all  disapprove 
of  it,  unless  the  father  of  B«  will  make  a  better  settlement,  and  write  a 
letter  to  that  purpose  to  their  agent,  and  say,  <*  if  he  does,"  we  believe 
the  young  folks  are  too  far  engaged,  and  ^<  we  shall  be  obliged  to  consent;" 
and  by  another  letter  to  their  agent  they  refuse  to  consent  on  any  other 
terms ;  and  B.  and  A.  marry  privately,  and  afl;er  that  B.  applies  to  the 
other  two  trustees,  who  tell  him  they  will  not  consent  but  on  the  above 
terms :  yctt  if  there  is  no  objection  to  the  person  or  estate  of  B.,  and 
the  settlement  is  not  di4)araging,  the  words  *'  we  shall  be  obliged  to 
consent,"  shall  be  construed  a  present  consent,  and  the  condition  well 
.  performed.    2AtLi?61.] 

So,  if  a  devise  is  to  A.  upon  condition,  that  he  does  ndt  dispute  his 
will ;  it  will  not  be  a  breach,  if  there  is  a  probable  ground  of  contest. 
R.  2  Ver.  91.     [1  Atk.  399.     3P.  W.  344.    2  Atk.  148.] 

If  a  man  charges  land  with  a  portion  for  his  daughter,  at  the  age  of 
twenty-one,  or  marriage ;  but  if  she  marries  without  the  consent  of  her 
mother  during  her  life  (who  was  her  guardian),  part  thereof  to  goto  the 
pajrment  of  his  debts :  after  the  age  of  twen^-one,  a  marriage  without 
that  consent  does  not  forfeit  any  part  of  the  portion.  R.  £q.  R.  26. 
Reversed  temp.  G.  2.     Vide  C!ora.  Rep.  726. 

[A  provision  on  condition,  by  an  elder  brother  for  younger  children 
unprovided  for,  shall  be  construed  in  the  same  manner  as  provision  by 
a  fitther.    2  Ves.  429.] 

[Money  to  be  paid  nomine  pceme  for  non-^payment  of  the  principal 
iBum,  shall  only  stand  as  a  security  for  legal  interest  for  it.     2  Atk.  298.] 

[But  a  nomine  pcence  in  a  lease  to  a  tenant,  to  prevent  breaking 
up  old  pasture  ground,  is  otherwise,  and  the  whole  shall  be  paid.    Ibid.] 

(2  Q  70  If  it  was  broken  only  in  circumstances,  or  became 

impossible  by  the  act  of  God. 

If  a  condition  is  broken  only  in  circumstances,  but  the  substdnde  is 
performed ;  as,  if  the  condition  be,  that  the  party  shall  not  do  a  thing, 

without 
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consent  in  writings  and  there  be  «  consent  without  writing. 
Gk.Ch.141.     SCa.  Ch.lSO. 

If  an  estate  is  devised  upon  oobdition,  that  £he  devisee  shall  oonvcy 
two  parts  to  A.  and  if  he  does  not,  devised  over  to  another ;  if  he  does 
not  convey  exactly  two  parts,  but  tantamoimt  in  valoei  it  is  sufficient. 
R.Ca.Cfa.ldl. 

[If  a  main  devises  lands  to  B.  and  his  heir^  on  condition  that  be 
marries  C,  and  B.  by  will  declares  himself  ready  to  marry  her,  and 
she  by  her  answer  declares  she  will  not  marry  him,  and  afterwards 
marries  another j  and  dies ;  the  condition  is  dispensed  wilii.  C.  T*  T. 
164.] 

So,  if  a  condition  subsequent  becomes  impossible  by  the  act  of  Crod. 
D.  S  Ca.  Oh.  1S5.    Vide  1  Ver.  83. 

[If  a  man  gives  1000/.  to  his  daughter,  ^  to  be  paid  at  twenty-one  or 
marriage, ,  provided  she  marry  with  consent  of  executors,  if  she  dies 
before  the  money  payable  on  these  conditions,  the  money  to  his  sons  $ 
and  all  the  executors  die  before  she  marries,  she  is  entitled  to  the  lOOOt. 
2  Atk.  16.] 

{But  if  there  is  an  administrator  with  ihe  wQl  annexed,  his  consent  is 
weq/aixed*    Ibid«] 

(S  Q  8.)   When  it  cfctU  mA  be  relieved.^ — ^Where  the  coa- 

dition  is  precedent. 

But  if  the  estate  is  limited  upon  a  condition  precedent,  the  breach 
generally  shall  notl>e  relieved.   K.  CaL  C!h.  180. 185.  D.  1  Ver.  88. 

As  if  an  estate  is  devised  to  A.  if  she  marries  to  such  a  one,  olhet*- 
wise  to  B.  if  she  does  not  marrr  the  same  person,  the  estate  does 
not  vest,  and  she  shall  not  be  relieved.  R.  3  Ca.  Ch.  180.  2  Vef. 
SS6,  d. 

Yet  where  the  condition  precedent  is  not  performed,  but  there  was 
no  de&uU  in  the  party,  who  omits  the  performance,  diancery  will  give 
relief;  a%  if  a<levise  is  to  A.  for  three  years,  and  if  a  lady,  who  was  his 
heir  at  law,  intermarries  with  B.  within  three  years^  then  to  her  and  the 
heirs  of  her  body:  if  the  marriage  was  omitted  by  the  default  of  B., 
chancery  will  relieve.  R.  cont.  in  Chancery,  but  the  decree  was  reversed 
in  Parliament,  1  Sid.  282. 

If  a  man  devise,  that  if  his  daughters  release  to  his  heir  such  and  sudi 
lands,  he  gives  them  such  and  such  portions ;  and  one  of  the  daughters 
dies  before  the  release,  the  rest  shall  be  relieved;  for  such  a  breach  mfiy 
be  compensated.     Semb.  1  Ver.  222,  8. 

If  the  devise  be,  that  if  A.  secures  500/.  to  his  daughters,  the  trus- 
tees shall  convey  to  A*  and  bis  heirs ;  if  A.  dies  before  the ,  500/.  is 
ed,  if  it  was  /afterwards  secured,  the  trustees  ought  to  convey. 
OsL.  Ch.  89*     Eq.  Abr.  107* 

[A.  by  will  gave  a  rent-charge  to  his  sister  payable  half-yearly,  and 
said  that  he  gave  it  her  in  lieu  and  sadbiaction  of  all  claims  she  might 
have  on  his  real  or  personal  estate,  and  upon  condition  that  she  release 
all  right  and  claim  thereto  to  bis  executors  and  trustees ;  the  sisters 
lived  several  years  without  executing  any  release,  and  it  was  holden  that 
die  aisler^s  husband  was  not  entitled  to  the  arrears  of  the  annuity. 
WSSieg,  15^    Com.  518.     Fort.  188.  &  C.] 

[The  release  was  a  condition  precedent ;  but  if  it  were  only  a  coli- 

Oo4  dition 


568  CHANCERY. 

di&on  subsequent,  it  ought  to  have  been  perfotmed  in  a  reasonable 
time,  within  six  months,  or,  at  all  events,  during  the  life  of  the  grantee. 
Ibid.] 

(2  Q  90  Wheve  recompence  cannot  be  made. 

So,  equity  does  not  relieve  for  a  condition  broken,  where  there 
is  no  proper  measure  for  recompence:  as,  if  the  condition  is,  that 
a  lease  shall  be  void,  if  the  lessee  assigns  without  licence.  R.  £q.  Ca. 
113. 

So,  though  the  condition  is  subsequent,  there  shall  be  no  relief,  if 
there  cannot  be  a  compensation  for  it.     £q.  Abr.  108. 

(S  Q 10.)   If  the  relief  is  not  prayed  in  convenient  time. 

So,  if  a  lessor  enters  for  a  condition  broken,  and  recovers  in  eject- 
ment, and  offers  to  take  his  arrears  of  rent  and  costs,  which  A.  the 
assignee  of  the  lease  refuses,  for  which  reason  the  lessor  demises  to  ano- 
ther :  A.  shall  not  afterwards  be  relieved  against  the  breach  of  the  con- 
dition in  equity.    R.  1  Ver.  4l50. 

So,  if  the  condition  is,  that  by  non-pajrment  the  estate  shall  cease 
both  in  law  and  equity;  if  the  party  does  not  pay  at  the  day,  he  shall 
not  be  relieved,  it  bemg  a  voluntary  setdement.  1  Ver,  456,  7*  Gont 
S  Ver.  366.    Vide  ante,  (2  Q  4.) 

If  a  devise  is  to  the  eldest  daughter,  upon  condition  that  if  she 
does -not  pay  so  much  to  the  other  daughters  within  six  months,  it 
shall  go  over  to  the  second  daughter,  upon  the  same  condition,  and 
if  she  does  not  pay,  to  the  third,  &c.  After  six  months,  the  eldest 
daughter  shall  not  be  relieved.  Dub.  2  Ver.  166.  Vide  2  Ver.  222« 
contra. 

So^  tf  a  devise  is  to  the  eldest  son  by  a  second  vrife  in  tail,  and  if  he 
dies  without  issue,  to  the  eldest  son  by  a  former  wife,  upon  condition 
that  he  pays  1000/.  to  the  daughters  by  the  second  wife ;  the  tenant  in 
tail  suffers  a  recovery  of  a  moiety,  and  then  dies  without  issue  i  the 
eldest  son  by  the  first  wife  shall  not  have  the  land ;  without  payment  of 
the  whole  1000/.     Eq.  Abr.  106.  2  Ver.  359. 

But  a  devise  to  three  daughters,  upon  condition,  that  they  release 
all  their  share  to  the  estate  or  the  testator,  shall  be  construed  distribu- 
tively ;  and  each  of  the  daughters  releasing  shall  have  her  legacy. 
Eq.  Abr.  106.    .2  Ver.  478. 

(2  R)  ConGrmatiom 

If  tenant  for  life  makes  building  leases,  for  the  advantage  of  the 
estate,  to  which  the  remainderman  consents  by  parol;  he  shall  be 
decreed  to  make  a  confirmation,  after  the  death  of  the  tenant  for 
life.     R.  2  Ca.  Ch.  28. 

Vide  Confirmation. 

(2  S)  Contrifturton.   - 

If  a  charge  IS  upon  a  manor,  &c.,  and  the  whole  is  levied  upon  one 
teliant :  the  court  will  make  all  liable  to  make  contributioD.  Vide 
ante  (2  I). 

15*  As 


Conveyance.  569 

As  persons  who  purchase  part  of  a  manor  subject  to  a  charge.  R. 
Hard.  IS. 

[But  if  tenant  in  tail,  subject  to  an  incumbrance,  suffers  a  recovery 
of  part,  and  exchanges  it  for  other  lands ;  this  is  not  subject  to  a  con- 
tribution to  the  incumbrance,  the  whole  of  which  must  be  paid  by  the 
remainder.     1  Ves.  258.] 

So,  if  one  surety  pays  the  whole  debt,  chancery  will  make 
the  other  contributory  for  his  proportion.     Ch.  R.  203.     Vide  post, 

(4D6.)     , 
If  there  is  judgment  in  debt  against  the  sherifis  of  London,  for  an 

escape,  and  one  pays  the  whole  money;  he  shall  have  contribution 

Sainst  the  other  sheriff,  and  if  he  is  dead,  against  his  executor.    Dub« 
ard.  164. 

But  the  antient  tenants  or  copyholders  of  a  manor  are  not  liable  to 
a  contribution  towards  a  bridge-wall  to  which  the  manor  is  charged. 
R.  Hard.  ISl. 

Though  the  copyholders  are  enfranchised  of  late  years ;  for  that  opiy 
varies  the  tenure.     Hard.  131. 

(2T)  Conbegance. 

(2  T  1.)  When  aided.  —  When  there  is  a  mistake  in  the 

deed. 

Chancery  will  aid  a  mistake  in  a  conveyance  or  other  deed :  as,  if  in 
a  lease,  &c.  by  a  corporation,  the  body  politic  is  misnamed.  Vide  post, 
(2  T  6.) 

So,  if  the  name  of  the  lessor,  or  of  the  lessee^  is  omitted,  or  mis- 
taken. 

So,  if  land  in  A.  in  the  tenure  of  John  D.,  where  it  was  intended 
Ralph  D.,  is  conveyed,  and  John  D.  holds  nodiing  there ;  it  shall  be 
aided.    Dub.  2  Ca.  Ch.  43. 

If  a  fistrm  called  Hasledon  is  conveyed  as  lying  in  A.,  when  it  lies  in 
A.  and  B.,  and  the  party  hath  declared  that  he  had  conveyed  such  a 
fiirm,  it  shall  be  so  decreed.     R.  2  Ca.  Ch.  68. 

So,  if  In  the  conveyance  of  an  inheritance,  the  word  heirs  is 
omitted. 

(2  T  2.)  When  part  of  the  land  is  omitted  in  the  deed. 

So,  if  part  of  the  land  intended  to  be  conveyed  is  omitted.  ' 

As,  if  the  deed  conveys  only  one  messuage,  with  the  appurte- 
nances; other  lands  demised  with  the  messuage,  and  occupied  under 
the  same  lease,  at  the  same  rent,  and  intended  to  be  purchased,  shall 
be  comprised. 

(2  T  3.)  When  jnore  is  inserted  than  v^as  intended. 

So,  if  more  land  is  inserted  than  what  was  intended  to  be  conveyed ; 
as,  if  a  copyhold  is  escheated,  and  afterwards  the  manor  is  conveyed  by 
words  sufficient  to  pass  that  copyhold,  but  it  was  not  inserted  in  the 
particular,  nor  intended  to  be  granted  in  demesne ;  the  vendor  shall 
have  a  decree  to  hold  it  by  copy  of  the  purchaser.  R.  2  Vent.  345. 
Vide  post,  (4  L  2.) 

So, 


«70  CHANCERY. 

S09  if  more  land  as  lOieitMl  in  a  fins  than  wm  intended  to  be  com- 
prised. 

S09  where  a  ooveaaat  h  gaoerali  and  the  party  is  seieedy  when  the 
intent  wa%  that  he  should  covenant  only  against  his  aivis  ecu  K» 
Ca»Ch.l5. 

(2  T  4.)  When  the  conveyance  is  lost. 

SO|  if  a  conveyance  is  lost,  chancery  will  enforce  a  new  assurance. 

So,  where  a  conveyance  was  pretended,  but  not  proved,  but  the 
guardian  of  the  defendant  articled  fi»r  the  etgeynent*  and  gave  pas- 
session  to  the  plaintifl^  the  court  decreed  lor  the  pkintiffl  Ca.  Cb. 
4S. 

[If  there  is  proof  that  the  deed  was  destroyed  by  a  party,  llie  court 
will  relieve ;  but  if  it  is  lost|  ,the  auater  nust  be  detenniaed  at  law. 
S  Ves.  S9.  238.] 

(2  T  5.)  When  the  conveyance  is  defective. 

So,  chancery  aids  a  defective  conveyance;  a^  where  i^n  a  ieoflt 
men!  livery  is  omitted.     Ca.  Ch.  240. 

If  a  bargain  and  sale  is  not  inroUed.     1  Ch.  R.     E.  of  Oxford,  10. 

If  to  a  grant  of  reversion,  there  is  no  attornments 

[If  a  rent>-charge  is  limited  to  A.  and  after  her  decease  to  die  heirs  of 
her  body,  and  such  heir  durinff  her  life  conveys  to  B.  without  fine,  which 
would  operate  as  an  estoppel  if  he  survived  her;  after  A.'s  death,  B.  is 
cndtled  to  further  asBaranes  from  the  kfeif,  and  to  nMike  «e  of  his  Mine 
to  recover  arraare.     1  Ves«  M7.1 

If  a  copyhold  is  surrendered  by  way  of  mortgage  for  mopey,  and  die 
surrender  is  not  pvesaaiad.     lUOkQi.  t7K 

Or,  if  there  is  a  defect  in  the  surrender.     1  Ch.  R.  108. 

If  a  lease  is  made  to  A.  and  B.,  and  their  heirs  Aakend.  JGnr  98.  years, 
where  it  was  for  pa}«nent  tX  debts.  R%  Ca.  Ch*  tiff^  Vide  part^ 
(4  W  14.) 

'  So,  where  no  -sorrender  appears  to  a  copyhold,  after  a  ponessioii  of 
forty  years.     R.  1  Ver.  1»S.    2  Ca.  Ch.  160. 

If  no  livery  appears  to  a  lease  fcxr  Hfe,  after  a  posssMaa  for  twAty^ims 
S^eafi.     R.  1  Ver.  196. 

ir  livery  is  wanted  to  a  feoffinent  by  tenant  in  tail,  which  makes  %,  dia^ 
continuance.     Ca.  Ch.  240. 

If  A.  revokes  a  prior  settlement,  and  covenants  to  6tand  seised  for  the 
benefit  of  his  son  up^n  his  marriage,  bilt  the  wm^  ahaU  atand  and  be 
seised,  are  emitted.    R.  Ch.  R.  163. 

[If  A.  upon  a  loan  of  money  gives  a  letter  of  attorney  to  confess  jii^ 
meot  in  ejectment  for  auch  and  such  lands.     R.  2  Ver.  151 J 

(2  T  6.)  Or  mistaken. 

So,  if  a  man  upon  his  marriage  settles  an  estate  for  the  jointure  of  his 
wife,  in  the  same  manner  as  ifhe  had  the  inheritance ;  and  •afterwards 
the  inheritance  is  evicted,  and  it  i^pears  that  tlie  husband  had  enlyn 
term  for  years:  the  wife  shall  have  the  term  for  her  life.  R.Ga.Ch*47* 
Vide  ante,  (2  Tl.) 

If  a  bond  is  made  in  the  penalty  of  402.  for  die|Miymant  4f  SOOl.  it 
shsll  be  aided ;  for  it  was  a  mistake.    R.  2  Ca.  Ch.  22S. 

Soi 
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So,  if  th^  bti^band  having  a  term  eMyqrs  it  to  Ikis  wife  and  ber  heirs 
by  lease  and  release,  in  consideration  of  a  bond  cancelled,  which  was 
given  for  the  making  of  a  jointure  for  the  wife^  and  the  wife  devises  it 
and  dies ;  the  husband  shidl  Assign  the  term  to  the  devisee.  R.  £q* 
Ca.  143. 

[If  hy  articles  and  settlement  in  the  saiAe  wohlB,  and  both  before  mmt-- 
riage>  husband  is  made  tenant  for  life  without  waste^  reraaiiider  t6  the 
heirs  male  of  his  body^  with  power  to  rAise  portions  for  younger  chiMren^ 
and  levies  a  fine^  this  shall  be  recti6ed  by  chancery  for  the  sol^  and  the 
father  made  tenant  for  life  only ;  for  it  is  nugatbry  in  settlement  for  v»> 
Inable  consideration  to  make  him  tenant  in  tail ;  but  if  son  has  a  benefit 
by  his  Other's  will,  he  must  make  his  election.     1  Vesr.  238.] 

(2  T  7.)  If  it  is  aided  it  shall  be  in  the  same  plight  as  it  would 

have  been  if  it  had  been  right  in  initio. 

If  a  defective  eonveylmce  is  uded,  it  shall  be  discharged  of  mesne  in- 
cumbrances by  the  party ;  a8»  if  a  mortgage  Wants  livei^r,  and  thereupon 
the  heir  confesses  judgments  to  another,  the  mortgagee  shall  be  relieved^ 
and  discharged  from  the  judgments.     R.  Ch.  R.  29. 

A  lease  not  being  made  pursuant  to  an  affreem^t)  if  the  lessor  after- 
wards settles  the  reversion  in  such  nlann^,  Siat  thecovenantb  of  a  foftner 
lease  may  be  performed  on  the  part  of  the  lessor;  if  the  les^lee  perfoms 
his  part,  equity  will  assist  him  to  detain  .possession,  as  if  the  prior  lease 
had  continuance.     R.  £q.  Ca.  59. 

(2  T  8.)  When  a  conveyance  shall  not  be  aided. 

But  if  tenant  in  tail  bargain  and  sell  his  lahd,  chancery  will  not  de- 
cree a  fine  or  recovenr,  though  the  tendor  had  power  to  levy  them. 
Diet.  2  Vent.  850.     Vide  post,  (4  S  2.) 

[If  A.,  remainder-man  in  tail,  expectant  on  the  death  of  his  uncle, 
tenant  for  life,  being  distressed,  conveys  manors  of  800/.  per  annum'  for 
300/.  to  B.,  his  heirs  and  assigns,  after  the  uncle's  death  without  issue 
male,  it  is  void  in  law,  and  shall  not  be  aided  in  equity.     2  Atk.  133.] 

So,  a  conveyanceshall  not  be  helped  upon  a  subsequent  communica- 
tion.    2  Ch.  R.  107. 

Nor,  a  defect  in  articles,  after  a  conveyance  executed.  R.  2  Ch. 
R.  107. 

(2  T  9.)  Ifit  be  voluntary. 

So,  if  a  voluntary  conveyance  is  defective,  chancery  will  not  slid  it. 
2  Vent.  365.  Semb.  Ca.  Oh.  47.  1  Ver.  ^BB.  1  Ch.  R.  147,  8. 
[1  Ves.  jun.  54.]     Vide  ante^  (2  C  8.)  "post,  (4  H  9.-4  O  7.) 

So,  if  A.  covenants  to  make  a  jointure  of  500/.  per  ann.  without  saying 
of  what  lands,  ^nd  afterwards  settles  a  farm  in  A.  of  50h  per  ann.  and 
thei!!  makes  a  voluntary  settlement  of  200/.  per  ann.,  if  part  of  the  fairm 
lies  in  B.  it  shall  not  oe  decreed  a^ttist  the  heir,  tlioo^  a  jolntufe  '^^ 
not  settled  to  the  value  agreed ;  for  as  to  that  estate  the  cotiveyanc6  waft 
voluntary.     R.  2  Ca.  Ch.  68. 

If  a  taail  settles  lands  in  A.,  B.,  ^nd  C.  upon  httt^If  foir  life,  and 
l!hen  to  his  is^e,  and  for  deiktilt  thereof  to  his  n^b^W  H.  die  lands  in 
A.,  and  to  hb  nephew  L.  the  lands  in  B.  and  C,  omitting  One  faim*; 
equi^  w'ill  not  supply  the'  otnissioui  though  proved  to  be  a  mistdce. 
K.  1  V^.  88^ 

Yet 
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Yet  a  devisee  sbflll  not  be  uded  agunst  a  voluntary  settlement  made 
without  a  power  of  revocation,     I  Ver.  100. 

A  fortiori  if  there  be  a  voluntaiy  conveyance  for  the  provision  of 
younger  children,  it  shall  be  aided.     2  Vent.  365.     1  Ver.  40. 132. 

So,  a  lease  shall  be  decreed  to  attend  the  inheritance  settled  by  a  vo- 
luntary conveyance.     1  Ch,  R.  37* 

So,  if  articles  upon  marriage  are,  that  money  shall  be  vested  in  a  pur- 
chase of  land  to  be  settled  upon  the  husband  and  wife  for  life,  then  to  the 
issue  of  their  bodies,  then  to  the  right  heirs  of  the  husband;  he  and  his 
wife  die,  and  their  children  die:  me  heir  of  the  husband  shall  enforce 
the  settlement.  Cont.  per  Nordi,  and  aiterwards  decreed^  1  Ver.  298. 
471.    2  P.  W.  255. 

So,  a  woman  entitled  to  dower  shall  be  aided  against  a  defective  settle- 
ment, surrender,  or  execution  of  a  power,  R«  2  P.  W.  637.  Vide  post, 
(3  Z  1.) 

So,  a  covenant,  that  a  limitation  in  fee  being  by  mistake  made  to  him 
and  bis  heirs,  the  party  will  stand  seised  to  the  use  of  his  wife  and  her 
heirs,  shall  be  decreed.     2  P.  W.  464. 

A  conveyance,  covenant,  &c  being  by  deed,  prima  facie  imports  a 
consideration.     2  P.  W.  467. 

As,  if  a  &ther  assigns  a  college-lease  to  a  son,  and  covenants  to  re- 
Ibid. 


(2  T 10.)    Or,  agsdnst  him  who  has  an  estate  upon  good 

consideration. 

So,  a  defective  conveyance  shall  not  be  aided  against  him,  who  has 
an  estate  upon  a  good  consideration ;  as,  if  a  surrender  of  a  copyhold 
sold  or  mortgaged  is  not  presented,  but  afterwards  the  vendor,  sur- 
renders it  to  the  use  of  his  will,  and  devises  it  to  his  wife  for  life,  upon 
whom  he  had  agreed  to  settle  it  upon  tlieir  marriage  ;  the  vendee  shall 
not  be  relieved  against  the  wife.  R.  Ca.  Ch.  171.  Vide  ante, 
(2  C  8.) 

[If  a  rent-charge  is  limited  to  A.,  and  after  her  death  another  rent- 
charge  to  the  heirs  of  her  body,  and  A.  and  her  husband  levy  fine  of 
the  lands,  and  sell  them  to  B.,  and  the  heir  during  her  life  sells  the 
rent-charge  to  C,  this  sale  shall  not  put  B.  in  a  worse  condition,  or 
liable  to  a  different  remedy  than  would  have  been  to  the  heir,  and  C, 
purchaser  of  an  equitable  title,  must  try  it  against  B.  at  law.     1  Ves. 

387.]  ; 

If  a  mortgage  to  A.  is  defective,  it  shall  not  be  aided  against  him, 
who  has  a  subsequent  mortgage  by  a  good  assurance.     Eq.  Abr.  320. 

(2  T  11.)  When  a  conveyance  shall  be  avoided. 

So,  a  fraudulent  conveyance  shall  be  avoided  in  equity;  as,  if  it  be 
obtained  by  false  information.  Ca.  Ch.  74.  Vide  ante,  (2  C  12.)  Vide 
post,  (Saf  1.— 4  Ll.) 

By  insinuation  of  a  match  to  be  obtained  thereby.     1  Ver.  206. 

[So,  a. conveyance  obtained  from  persons  uninformed  of  their  rights 
shall  be  set  aside,  though  there  was  no  actual  fraud  or  imposition. 
2  Brown.  150.  -^ 

[A  remainder  to  the  husband  in  a  marriage  settlement,  to  which  the 
wife  objected  at  reading,  and  denied  she  had  desired  it,  (though  his 

attorney 
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attorney  had  told  him  so),  but  executed  the  writings  as  remamder  wa» 
remotei  and  the  parties  unwilling  to  defer>  may  be  set  aside  as  a  fraud 
and  imposition.     Str.  144.] 

So,  if  there  is  a  suspicion  of  an  imposition  :  as^  where  a  woman  levies 
a  fine  of  her  estate  to  tiie  use  of  6.  and  his  heirs,  but  at  the  time  cle* 
clares  it  is  necessary  for  her  to  have  a  trustee,  and  by  her  will  declares 
that  she  had  levied  a  fine  in  trust  for  herself,  and  devises  the  estate  to 
C.  and  his  heirs,  subject  to  the  payment  of  debts,  and  B.  gave  no  con- 
sideration, he  shall  be  decreed  to  convey  to  C  R.  2  Ver.  S07. 
.  [If  a  man  is  arrested  by  due  process,  and  then  executes  a  conveyance 
never  under  consideration  before,  the  court  will  construe  it  duress^  and 
relieve  against  it.     1  Atk.  4'09.] 

[Though  a  man  has  a  real  intention  of  disinheriting  his  heir  at  law, 
yet  if  it  is  owing  to  fraud  and  imposition^  this  will  fetch  it  back  and  re- 
vest it  in  the  heir.     2  Atk.  324.] 

[If  a  voluntary  conveyance  is  made  by  a  very  weak  man,  in  favour 
of  one  who  has  great  power  and  influence  over  him>  and  of  others  who 
who  have  no  merit  with  him,  and  the  deed  contains  a  proviso,  restrain- 
ing him  during  his  life  from  taking  a  fine,  or  leasing  without  the  full 
rent,  and  a  power  of  revocation  only  in  the  presence  of  three  persons 
by  name,  who  could  hardly  be  assembled,  and  the  deed  is  executed  with- 
out being  read  to  him,  and  no  part  is  left  with  him,  it  shall  be  delivered 
to  the  heir  at  law,  and  possession  of  the  estate  given  him,  and  the  trus- 
tees convey  to  him.     Ibid.] 

[But  if  there  is  a  provision  for  creditors  in  it,  that  shall  be  saved  to 
them.     Ibid.] 

[If  a  counsel  procures  from  bis  client  a  grant  of  the  stewardship  of  a 
manor  in  fee,  it  is  not  only  ipso  facto  void,  as  it  micht  come  to  a  woman ; 
but  if  it  appears  the  grantor  did  not  read  it,  nor  know  what  the  import 
of  his  heirs  was,  and  only  intended  to  give  it  during  pleasure,  it  shall 
be  delivered  up.     2  Atk.  330.] 

[If  devisees  submit  their  differences  to  arbitration,  and  an  award  is 
made,  that  the  lands  shall  be  conveyed  in  the  same  manner,  as  they  are 
given  by  the  will,  and  thereupon  by  deed  to  lead  the  uses  of  recoveiy 
the  lands  are  declared  to  be  to  A.  for  life,  whereas  she  is  entitled  to  them 
in  fee  by  the  will,  the  court  will  order  them  to  be  conveyed  to  her  in 
fee.     3  Atk.  486.] 

If  an  infant  has  the  trust  of  an  estate,  and  A.  enters  and  levies  a  fine, 
and. five  years  pass ;  though  the  infant  is  barred  by  the  fine  and  non-claim 
at  law,  because  the  trustees  were  of  full  age,  yet  the  fine  shall  be  avoided 
in  equity,  by  a  bill  brought  within  five  years  after  the  infant's  full  age. 
R.  2  Ver.  369. 

If  one  parcener  obtains  an  assignment  of  the  part  of  the  other  for  20/. 
consideration,  and  upon  a  false  suggestion,  that  a  large  fine  was  to  be 
paid  for  the  admission  to  the  estate,  when  the  estate  was  of  200/.  per 
ann.  value,  and  only  a  small  fine  due ;  such  assignment  shall  be  avoided. 
R.  Eq.  Ca.  85. 

[If  A.  tenant  for  life,  prevails  on  his  daughter,  tenant  in  tail,  to  join 
in  a  recovery  (to  prevent  the  estate's  falling  into  her  husband's  cre- 
ditors' hands)  to  him  and  his  heirs,  proniising  to  be;  only  a  trustee 
for  her,  and  then  mortgages  it,  but  pays  her  an  annuity  of  30/.  per 
annum,  becomes  bankrupt,  and  dies,  and  .  the  slaughter  dies ;    the 

recoveiy 
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Feoovery  shall  be  set  aside^  and  on  the  heirs  in  tail  refunding  the  SOL 
per  annum  received,  the  assignees  of  die  bankrupt  shall  assign  to 
themy  and  the  mortgagee  on  payment  re-convey  to  them,^  and  they 
eome  in  creditors  under  the  eommission  for  the  mortgage  money. 
t  Atk.  254.] 

And  a  conveyanee  obtained  by  fraud  or  imposition  shall  be  avoided, 
diough  it  is  confirmed  by  fine^  and  several  approbations  of  the  party. 
t  Ver.  206. 

So,  a  conveyance  by  the  king's  patent  may  be  avoided  by  bill  in 
equity  for  deceit,  or  imposition  on  the  king.  R.  1  Ver.  277*  S87. 
390. 

[If  a  guardian  purchases  his  ward's  estate  immediately  on  his  coming 
ef  age,  though  it  has  a  suspicious  look,  yet  if  he  paid  a  fiill  consi- 
deration, it  shall  not  be  set  aside.     2  Atk.  15^1 

SIf  A.  grants  an  annui^  to  B.  in  consideration  of  his  learnings- 
die  love  he  bore  hiro>  it  is  not  a  valuable  consideration.    2  Atk. 
152-] 

[But  if  B.  gave  up  a  pecuniary  advanti^  at  the  request  of  A.^  it 
amounts  to  a  valuable  eonsideration.     Ibid.] 

[Or,  if  there  be  arrears  on  the  vohintary  annuity,  and  B.  promises 
not  to  sue  for  these  arrears,  and  A.  thereon  grants  the  annuity  afresh, 
this  is  a  valuable,  consideration,  and  also  for  an  additional  annuity. 
Ibid.] 

(9  T  12.)  When  not.  —  Though  made  Upon  a  false  sug- 
gestion. 

But  it  is  not  sufficient  to  a^roid  a  conveyance,  that  it  was  obtained 
upon  false  insinuations ;  as,  if  a  man  falsely  persuades  another  tha^  hb 
aon  IS  dead,  and  thereby  obtains  a  devise  of  the  estate  to  himself. 
Vide  post,  (S  A  2.) 

If  a  man  under  an  arrest  is  concealed,  and  denied  to  his  relations, 
and  persuaded  to  make  a  devise  of  his  estate  to  a  stranger.  R.  3  Ca. 
Ch.  61.  94.  lOS. 

(2  T  13.)  Though  it  becomes  unreasonable  by  matter  ea:post 

facto. 

So»  it  is  no  reason  for  avoiding  a  settlement,  that  it  became  unrea- 
eonable  by  matter  ea  post  facto  s  as,  a  marriage  settlement,  which  settles  v 
a  jointure  equivalent  to  a  portion,  and  a  security  to  repay  the  por- 
tion also,  if  the  husband  die^  without  issue,  shall  not  be  avoided,  if 
the  husband  dies  without  issue  within  a  week.  R.  in  Chancery,  and 
confirmed  in  Parliament,  Ca.  Pari.  21. 

[If  A.  entitled  to  reversion  after  death  of  tenant  for  life,  (then  un- 
married^ but  to  whose  first  and  other  sons  there  are  remainders,)  sells 
reversion,  and  tenant  for  life  dies  in  a  month,  the  conveyance  shall  not 
be  set  aside  if  no  fraud.    2  Ves.  ^22.] 

Jf  a  man  for  356/.  ^ves  security  by  mortgage  of  a  revefsion,  after 
two  lives,  for  700/.  to  be  p^id  when  the  two  lives  fiill ;  he  shall  not  be 
relieved,  diough  the  lives  fall  within  two  years.     1  Ver.  14 1. 

But  if  an  apprentice  is  turned  away  before  the  time  for  which  he 
ought  to  serve,  diough  occasipn/ed  by  his  ne^gence,  the  Master  shall 
remnd  part  of  the  money.    R.  2  Ver.  64. 

If 
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If  there  is  an  Qgreement  for  the  purche«e  of  e  boufiej  wbieh  is  ood« 
aumed  by  fire  before  the  conreyanee  of  it,  the  pvrcfaaafr  diaU  be  aided. 
%  P.  W.  220. 

Videaate>  (2C9.) 

(S  T 14.)  When  a  surprise  or  a  small  mistake  is  alleged. 

SOf  a  conveyance  shall  not  be  avoided^  because  it  was  made  or  exe- 
cuted by  surprise ;  as,  that  it  was  not  read  by  the  partyj  or  to  him ;  e^-r 
eept  where  it  otherwise  appears  to  be  contrary  to  w  intention*  R.  Ca. 
Ch.  66.  59.  76. 

If  there  are  many  misrecitals.    8  Ca.  Ch.  56.  59*  76. 

If  the  counsel  was  negligent  or  unskilful.    Ibid,  56.  76. 

If  there  was  no  counterpart.     Ibid.  83. 

Or,  the  trustees  mentioned  in  the  deed  have  i)o  notice  of  it« 
Ibid. 

If  a  recital  is  repugnant  to  the  deed.  Per  Holt  Ch.  J.  8  Ca.  Cb« 
101. 

Or,  any  part  material  to  that  which  is  immaterialf    3  Ca-  Ch.  101. 

(S  T  15.)  After  a  long  acquiescence. 

So»  it  shall  not  be  avoided  after  twenty  years,  upon  pret^ce  that 
the  person  who  conveyed  was  rum  compos.     I  Ch.  R.  40. 

(2  T 16.)  At  the  request  of  him  who  has  only  a  voluntary 

conveyance. 

So,  it  shall  not  be  avoided  by  him,  who  claims  by  a  subsequent  volun- 
tary settlement,  though  the  first  cooveyance^was  also  voluntary.  Vide 
ante^  (2  C  8.-2  T  9.) 

As,  if  the  manor  of  L.  is  settled  to  pay  1002.  per  aon.  to  a  younger 
son,  and  the  residue  to  the  elder;  and  afterwards  the  father,  havmg 
the  settlement  in  his  custody,  settles  the  same  manor  upon  the  younger 
son  and  his  first  and  other  sons  in  tail,  and  settles  land  of  greater  value 
upon  his  eldest  son ;  equity  will  not  avoid  the  prior  settlement  of  the 
manor.    R.  2  Ver.  475, 

If  A,,  having  by  a  voluntary  settlement  given  an  estate  to  JB-  without 
a  power  of  revocationi  afterwards  devises  it  to  P.,  the  devisee  shall 
not  avoid  the  prior  settlement ;  for  he  also  claims  by  a  voluntary  act. 
Eq.  Abr.  23.     1  Ver.  100.     Vide  ante,  (2  T  9-) 

£A  voluntary  deedi  without  power  of  revocation,  formerly  executed, 
thouffh  informal  in  several  parts,  kept  by  the  person,  but  never  can- 
cellea,  shall  not  be  set  aside  by  a  subsequent  will.     1<  Atk.  625*] 

So,  if  A.  upon  his  marriage  makes  an  extravagant  and  unreason- 
able settlement,  if  no  circumvention  or  incapacity  appears,  it  shall  not 
be  avoided  by  those  who  claim  by  a  subsequent  marriage  settlement* 
Semb.  £q.  Ca.  SO. 

(2V)  copBftoin. 

So,  a  bill  lies  for  the  severance  of  copyhold  and  firediold  lands  inter- 
mixed. ^  ''" ' 

[The  expenses  of  ar"eommi86ion  io  separate  freehold  and  copyhold 
lands,  shall  be  borne  by  both  parties  equally,  though  their  interests  are 
of  different  values.    S  Atk.  82.] 

So, 
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So,  to  ascertain  the  customs  of  a  manor.    Ch.  R.  114. 

So,  to  assign  timber  to  a  copyholder,  estovers,  &c. 

So,  for  the  surrender  of  a  copyhold,  pursuant  to  an  agreement  with 
a  purchaser,  where  the  copyholdler  refuses  to  perform,  or  dies  before 
performance. 

Though  it  be  a  copyhold  for  lives,  as  well  as  in  fee,  where  the  copy- 
holder hath  the  sole  power  to  surrender,  though  by  his  death  it  vests 
by  custom  in  another  nominee.     1  Ch.  R.  274. 

Soj  to  supply  a  surrender  for  payment  of  debts,  or  provision  for  a 
wife  or  younger  children.     2  P.  W.  490.     Vide  Copyhold,  (P  2.) 

[If  a  testator  had  by  his  will  expressed  a  clear  unequivocal  intention 
(2  Ves.  jun.  332.)  to  pass  a  copyhold,  or  a  limited  interest  in  a  copyhold 
(3  B.  C.  C.  170.),  as  a  remote  reversion  (8  P.  Wms.287.),  equity  would, 
in  the  favoured  cases,  have  supplied  the  omission  of  a  surrender.] 

[The  55  G.  3.  c.  192.  has  rendered  a  surrender  of  copyhold  estates  to 
the  copyholder's  will  unnecessary.] 

[Yet  still,  says  Mr.  Fonblanque,  the  distinctions  illustrative  of  die 
principles  upon  which  courts  of  equity  proceed  in  the  exercise  of  this 
branch  of  their  jurisdiction,  will  be  found  useful  in  defining  the  motives 
and  extent  of  equitable  interference  in  other  cases  of  defective  convey* 
ance.     17  Ves.  296.] 

[Which  principles  he  states  to  be  these :  equity  would  have  supplied 
the  surrender  of  a  copyhold  in  favour  of  three  descriptions  of  persons; 
creditors,  wife,  and  children.] 

[And  even,  in  such  cases,  they  proceeded  subject  to  several  restric- 
tions.] 

[For  though  they  would  supply  the  surrender  of  copyholds  in  favour 
of  creditors',  if  the  other  estates  liable  to  the  payment  of  debts  were  not 
sufficient.     1  P.  Wms.  444.     2  B.  C.  C.  325.] 

[Yet  if  there  were  both  freehold  and  copyhold  estates  devised  for  the 
payment  of  debts,  and  the  freehold  was  sufficient  for  such  purpose,  they 
would  not  supply  the  surrender  of  the  copyhold.  1  Ves.  215.  1  £q. 
Ab.  128,  124.] 

[And  in  supplying  a  surrender  in  favour  of  a  wife,  or  younger  diildren 
(who  must  be  legitimate,  Pre.  Ch.  475.),  courts  of  equity  respected  the 
claims  of  the  heir  at  law,  and  therefore  would  not  interpose,  if  tlie  heir 
would  thereby  be  left  unprovided  for.     1  Salk.  187*     1  Atk.  887.] 

[But  the  heir  whose  claim  was  thus  respected  was  one  for  whom  the 
testator  was  under  as  strong  a  moral  obligation  to  provide  as  for  the 
devisee.     8  B.  C.  C.  229.] 

[And  must  have  been  wholly  unprovided  for.  3  B.  C.  C.  286.  Vide 
3  B.  C.  C.  188.     16  Ves.  90.     17  Ves.  296.] 

[In  which  last  case  the  master  of  the  rolls  intimated  his  opinion  that 
the  want  of  a  surrender  ought  not  to  be  supplied  against  a  grandchild 
not  otherwise  provided  for.     Vide  etiam  1  Madd.  R.6270 

[And  if  the  supplying  of  the  surrender  would  not  disinherit  the  heir, 
courts  of  equity  would  have  supplied  it  in  favour  of  the  wife^  though  she 
were  otherwise  provided  for.     1  Atk.  386.] 

[But  it  was  held  that  they  ought  not  to  supply  a  surrender  for  younger 
children  against  an  elder,  to  make  them  in  a  better  situation  than  the 
elder.     1  £q.  Abr.  124.] 

[Which  consideration  however  was  not  attended  to  in  later  cases^  both 

the 
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^e  master  of  the  rolls  and  lord  Talbot  being  of  opinioni  that  the  ikther 
was  the  best  judge  what  was  a  proper  provision  for  his  diildten*  S  P. 
Wms.  288,     Forres.  S5.] 

[As  to  the  casies  in  which  copyhold  will  pass  by  will  without  surrender^ 
see  8  P.  Wms.  360.^  and  cases  therein  cited  ;  etiam  5  Ves.  5570 

[And  in  those  cases  in  which  the  court  would  supply  a  surrender,  the 
effiMst  of  the  surrender  was  bounded  by  the  motive  which  induced  the 
court  to  supply  it ;  therefore  where  the  testator  devised  a  copyhold  to 
trustees  in  trust  to  sell  and  to  pay  the  -interest  of  the  produce  to  the  wife 
during  her  life,  and  after  her  death  to  a  stranger,  the  court,  though  it 
supplied  the  surrender  in  fiivour  of  the  wife,  decreed  that  the  customary 
heir  should  be  irt  tibcsty  to  apply  after  her  death.     S  B.  C.  C.  170.] 

[And  courts  of  equity  would,  in  supplying  the  surrender  of  a  copyhold 
estate  in  favour  of  a  purchaser  for  valuable  consideration,  co  still  farther ; 
for  thev  would  not  only  supply  it  against  tiie  parly  himsdf  and  his  heir, 
S  Ch.  Rep.  113.;  bat  also  against  his  assignees  and  creditors,  if  he  become 
a  bankn4>t.    2  Vem.  56B.     1  Fonbl.  39 — 41.  n.  (v.)] 

[Where  a  surrender  was  supplied  for  creditors,  an  aoooont  was  also 
directed  of  the  rents  and  profits  from  the  time  the  copyhold  estates  were 
held  to  pass ;  and  this  though  the  heir  was  an  in&nt.     12  Ves.  1580 

[Though  in  case  of  a  stale  demand  by  a  vounger  child,  an  account  was 
decreed  only  from  the  time  of  filing  the  bill.    3  P.  Wms.  288.  n.] 

[The  plaintiff,  where  a  surrender  was  supplied,  usually  paid  the  costs. 
3  Adc.  587.     1  Ves.  630 

[If  one  by  his  will  charges  all  his  worldly  estate  with  his  debts,  and 
dies  seised  of  copyhold,  wnich  he  particularly  devises,  it  shall  be  applied 
pari  passu  with  tiie  freehold,  thoi^  there  is  no  surrender  to  the  use  of 
the  will.     3  P.W.  91.     Vide  1  Brown,  273,  2740 

[If  a  man  devises  all  his  estate  to  his  son,  subject  topayment  of  debts, 
and  has  only  copyhold,  the  defect  of  surrender  shall  be  supplied^  that 
something  may  pass.     1  Ves.  215.] 

[The  court  will  supply  the  defect  of  a  surrender  of  estate  devised  in 
fevour  of  a  younger  son,  though  some  other  provision  had  been  made 
for  him,  and  though  this  was  only  a  remainder  after  estates  for  life  and 
in  tail,  and  though  the  heir  at  law  had  surrendered  to  the  use  of  his  will 
and  devised  to  his  motiier.     C.  T.  T.  35.    3  P.W.  2830 

[If  A.  devises  aU  his  fi-eehold  and  copyhold  lands  in  S.  and  M;  to 
his  wife,  her  heirs,  &c.  being  assured  she  will  leave  them  to  such  chil« 
dren  as  deserve  tiiem,  and  she  devises  all  her  freehold  and  copyhold 
lands,  except  tiie  copyhold  in  H.,  to  her  daughter,  and^  devises  the 
copyhold  in  H.  to  her  son,  and  intends  surrendering,  but  dies  without 
it,  and  anodier  copv^iold  descends  to  the  son ;  the  court  will  establish 
the  wilb,  and  supply  a  surrender.     1  Atic.  389.] 

[A.  having  sevend  copyholds,  some  surrendered  to  the  use  of  his  will, 
otiiers  not,  cmeonly  a  trust  estate,  the  other  in  his  own  name ;  he  devises 
all  his  copyholds  to  B.  his  grandson,  hb  heirs,  &c.  and  devises  several 
Jegacies  to  his  eldest  son,  all  the  copyholds  pass;  for  the  eldest  son 
claiming  under  the  will  must  admit  the  whole.     1  Ves.  121.] 

[But  if  a  man  devises  hb  real  estate  to  be  sold  to  pay  debts  atid 
legacies,  and  subject  thereto  devises  all  hb  personal  estate  to  hb  sis- 
ter^  whom  he  makes  executor ;  the  court  will  not  supply  the  defect  of  a 
6urreoder  of  copyhold,  if  die  otiier  estates  are  sufficient   C.  T.  T.  78.] 

Vol.  IL  P  p  [If 


57«  CHANCERY. 

[If  A.  having  freehold,  but  no  copyhold  lands  settled,  devises  all  bu 
lands  unsettled,  and  all  his  goods  and  chattels,  to  his  wife  for  life,  then 
to  his  younser  children  as  she  thinks  fit,  and  dies,  leaving  freehold,  and 
alsocopyhcSd  unsettled,  and  not  surrendered  to  the  use  of  his^nll ;  the 
copyhold  does  not  pass  by  the  will.     1  Atk.  387.} 

[Copyhold  lands  surrendered  to  the  use  of  the  will,  pass  by  the 
general  words  of  all  messuaces,  lands,  tenements,  and  hereditanieBts, 
Uiough  testator  has  freeholc^  especially  if  it  appears  by  the  will  that 
he  intended  that  all  his  estate  ^all  pass.     1  Ves.  226.] 

[If  A.  devises  copyhold,  among  other  estates  to  B.  his  hdr  at  law 
for  life,  with  remainders  over  to  C. ;  B.  gets  the  estate  enfranchised, 
calling  himself  executor  and  devisee  of  A.,  and  afterwards  by  convey- 
ance reciting  the  enfttmchisem^it,  creates  a  term  to  raise  money  to  pay 
debts,  the  residue  to  C,  the  court-rolls  are  burnt,  so  it  does  not  appear 
whether  there  was  a  surrender  to  the  use  of  A.'s  will;  but  on  the 
circumstances  it  shall  be  presumed,  and  die  land  go  to  C.  l^  the 
will  of  A.     1  Ves.  2S4.] 

SOf  a  surrender  is  not  necessaty,  where  A.  has  only  the  tmst^  of 
a  copyhold  in  tail.     R.  2  Ver.  565. 

[A  devise  of  the  equity  of  redemption  of  a  copyhold,  to  which  the 
mortgagee  is  admitt«l,  is  good,  though  there  is  no  surrender  to  the  use 
of  the  will.     SP.W.856.] 

[If  a  man  surrenders  to  the  use  of  his  will,  a  will  unattested  shall 
direct  the  uses,  notwithstanding  the  statute  of  frauds,  which  extends 
not  to  customary  estates.    2  Atk.  37>] 

[Where  the  I^gal  estate  is  in  trustees,  c<q>yhold  lands  shall  pass  by  the 
will  of  the  cestuique  trust,  without  surrender,  and  though  the  will  be  not 
attested.    2  Atk.  87.] 

[If  a  real  estate,  part  fi-ee  and  part  copyhold,  originally  the  inheri- 
tance of  the  wife,  is  settled  in  trustees  for  husband  and  wife^  and  the 
survivor,  and  the  heirs  of  their  two  bodies,  remainder  to  the  husband  in 
fee,  and  the  husband  by  his  will  ^ves^l  his  messuages,  lands,  tenements, 
and  hereditaments  in  H.,  and  all  other  his  real  estate  to  the  same  trus- 
tees for  a  term,  and  then  gives  all  the  premises  unto  his  wife  for  life, 
without  waste,  the  copyhold  passes  without  surrender ;  for  as  a  surrender 
must  be  by  the  person  who  has  the  l^[al  estote,  where  one  who  has  not 
the  legal  estate  has  the  baieficial  interest,  it  may  pass  b^  a  will  as  other 
lands ;  and  the  t^tator's  intention  appears  here.  Without  waste,  is 
surplusage  as  to  die  copyhold.    3  Atk.  78.] 

[If  a  man  surrenders  cc^yhold  to  the  use  of  his  will,  and  signs  the  two 
first  dieets  of  his  will,  consisdng  of  eleven,  and  no  more,  and  no  witnesses 
to  it,  this  is  a  good  appointment  to  charitable  uses,  under  stat.  48  Elix. 
of  charitable  uses.    2  Atk.  497J 

So,  if  a  surrender  is  not  presented  in  the  time  reqiurod  by  thecnstoni^ 
it  shdl  be  aided  in  equity.  2  Ver.  564. 600.  Eq.  Abr.  122.  Vide 
Copvhold,  (P  2.) 

Thongfa  the  surrenderor  afterwards  becomes  a  b«iknq>t»  it  shall  be 
aided  against  the  creditors  of  the  I^ankrupt  R.  2  Vec  B65*  £q.  Abie- 
M2.    Eq.  R.  14. 

So^  it  AtUl  be  aided  against  a  purchaser  mth  noti^  R*  2  Ver. 
609. 

So,  if  a  itfortgage  is  made  of  lands^  part  flnediold  and  part  copyhold, 

and 
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and  the  martgaffor  dies  before  a  surrender  made ;  the  heir  shall  be  de- 
creed to  surrender  the  copyhold.     R.  Cb.  R.  272.  53 1. 

[If  a  man  has  two  copyhold  estates,  one  surrendered  to  the  use  of  his 
wilU  the  other  not,  both  subject  to  a  mortf;age  of  400/.,  and  by  will  says, 
I  give  all  and  every  my  frediold  and  copyhold  (having  surrendered  the 
copyhold  part  thereof  to  the  use  of  this  my  will)  to  A.  and  B.  for  the 
benefit  of  a  younger  child,  and  directs  that  the  copyhold  part  shall  be 
subject  to  the  payment  of  the  400^  mortgage ;  the  unsurrendered  estate 
shall  pass^  and  the  heir  at  law  shall  surrender  to  the  uses  of  the  will. 
SAtk.585.     iVes.eS.] 

But  where  the  land  of  the  defendant  is  not  intermixed,  but  lies  en« 
tirely  together ;  there  shall  not  be  a  commission  lor  severance  or  distin- 
guishment. 

So^  if  a  copyhold  is  devised  to  the  eldest  son,  being  of  the  nature  of 
borough-english,  and  houses  in  London  tQ  the  youngest  son,  but  there  is 
no  surrender,  and  the  houses  before  the  entry  of  the  youngest  son  are 
burnt;  the  defect  of  a  surrender  shall  not  be  supplied.     R.  S  Vm:.  265. 

[If  A.  seised  of  freehold,  and  of  copyhold  bcHroush-english,  not  sur« 
rendered  to  the  use  of  his  will,  bv  will  desires  all  his  debts  to  be  paid^ 
makes  provision  for  his  wife  and  daughter,  further  provision  for  daughter 
after  wife's  death,  and  then  all  the  residue  real  and  personal,  of  what 
nature  or  kind  soever,  to  his  wife,  her  heirs,  executors,  &c«  the  copyhold 
does  not  pass.    2  Ves.  164.] 

[Defect  of  surrender  shall  not  be  supplied  in  fiivour  of  grandson,  cousin, 
or  natural  child.     2  Ves.  582.] 

[But  in  favour  of  widow,  children,  and  creditors,  it  shall.    Id.  ibid.] 
So,  if  a  surrender  is  made  upon  condition  to  be  returned,  if  the  sur- 
renderor recovers ;  and  afterwards  he  makes  a  surrender  of  part  only  to 
the  some  uses,  and  desires  to  have  the  first  again,  which  is  refused ;  the 
first  shall  not  be  aided.    R.  Eq.  R.  8. 

So^  if  a  farm  is  mortgaged  with  all  the  lands  therewith  occupied,  and 
a  copyhold  is  occupied  with  the  farm,  but  not  described  in  the  mort- 
gage, nor  a  covenant  therein  to  make  a  surrender :  a  surrender  shall 
not  be  decreed,if  the  farm  without  thecopyholdissuffident.  R.  Eq.  R.  14. 
So,  if  a  surrender  to  the  use  of  a  will  was  intended,  but  not  accepted, 
it  shall  not  be  aided  against  the  heir,  if  he  did  not  prevent  the  surrender. 
1  P.  W.  S54. 

If  by  a  marriage  settlement  land  is  limited  to  the  husband  and  wife  , 
for  lifie^  afterwards  to  the  first,  second,  and  other  sons  in  tail  male,  and 
for  de&ult  of  issue  male,  for  years  to  a  trustee  for  the  raising  of  portions 
for  the  daughters  of  that  marriage ;  and  there  is  a  covenant  that  a  copy^ 
hold  estate  diall  be  surrendered  to  the  same  uses :  the  copyhold  shall  be 
subject  to  die  payment  of  the  portions,  if  the  freehold  is  not  suflBcient ; 
though  by  the  custom  of  the  manor  it  cannot  be  surrendered  so  as  that 
a  term  can  be  limited  for  de&nlt  of  issue  male.     R.  2  Ver.  S21. 

If  by  a  marriage  settlement  a  copyhold  is  agreed  to  be  surrendered  to 
the  same  uses  wiUi  a  freehold,  and  a  surrender  is  made  to  difierent  uses, 
the  surrender  shall  be  vacated,  and  the  copyhold  shall  be  subject  to  the 
same  uses  with  the  freehold.     R.  Ch.  R.  254,  5. 

So,  if  by  custom  of  a  manor  the  wife  is  entitled  to  her  fifee  bench,  and 
a  copyhold  is  surrendered  to  a  trustee,  in  trust  for  the  husband  in  fee,  the 
wife  shall  be  aided  in  equity  for  her  free  bench.    2  P.  W«  644. 

Pp2  [If 
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[If  in  a  manor  where  the  custom  ifi,  that  whoever  purdiases,  the  laadd 
shfdl  go  in  succesdoni  A.  purchases  for  his  own  and  two  other  lives,  and 
pays  all  the  money,  rad  by  will  devises  all  his  estate,  real  and  personal, 
in  possession  or  reversion,  to  his  wife ;  she  shall  have  the  estate,  though 
there  was  no  surrender,  and  thoug|h  there  was  other  ^kovision  for  her. 
The  court  will  supply  a  surrender  against  an  hisres  fachOj  thbogh  not 
against  an  heir  of  blood.     1  Atk.  S85.] 

[If  copvholder  for  life,  with  free  bendi  to  his  widow,  aorees  to  sell  to 
his  son  for  valuable  consideratiob,  which  is  paid,  but  he  dies  before 
actual  surrender ;  the  son  is  entitled  to  the  performanoe,  and  the  widow 
must  surrender  her  wi4ow's  estate.    2  Ves.  68 1 .,  688.] 

So,  if  a  quit-rent  is  paid  for  twenty  years  by  a  copyholder  to  the  lord 
of  the  manor  of  B.;  it  shall  be  decareed  to  him,  though  it  i^^ears  and 
is  admitted,  that  this  copyhold  was  antiently  held  of  the  manor  of 
C. ;  for  a  grant  of  the  freehold  of  this  copyhold  shall  be  presumed. 
R.2Ver.  617. 

[The  court  will  decree  payment  of  a  quit  rent,  though  there  was  a 
remedy  at  law^  and  the  biU  improper  and  vexatious,  rioher  then  dis- 
miss it ;  for  plaintiff  would  then  sue  at  law,  to  the  ferther  oppression  of 
defendant     8  P.  W.  156.] 

So,  chancery  will  relieve  against  a  forfeiture  by  waste  not  designed, 
nedect  of  suit,  &c.     Vide  copyhold,  (M  8.) 

Or,  against  other  involuntary  forfeiture.     Vide  Copyhold,  (P  S.) 

[Chancery  will  not  relieve  against  a  voluntary  forfeiture.  Semb. 
Str.  447.] 

J  [A  bill  lies  not  for  a  lord  of  a  manor  to  hold  a  down  discharged  of 
endant's  claim  of  common.  8  P.  W.  156.] 
i If  father  purchases  copyhold  land  in  his  s(m's  name,  ased  eighteen, 
the  father  continues  in  possession  till  his  death ;  this  mall  be  con- 
sidered as  an  advancement  for  the  son,  and  not  a  Qrust  for  the  fether. 
1  Atk.  386.] 

S If  the  son  devise  these  lands  to  the  child  his  wife  was  enseint  widi, 
on  its  not  being  bom  alive,  or  dying,  to  his  wife^  and  it  appears  she 
was  not  with  child;  yet  she  slmll  have  tnem,  and  the  court  will  supply 
the  want  of  surrender.    Ibid.] 

[A  bill  lies  not  for  a  lord  of  a  manor  to  compel  copyholders  to  come 
in  and  be  admitted  tenants.    2  Atk.  449.] 

(2W)    COJBttJBt. 
When  they  shall  be  given,  and  when  not 

By  the  St  17  R.  2.  6.  the  chancdlor,  after  sugg^ons  are  found  un« 
tru^  shall  have  power  to  award  damages  after  his  discretion  to  him,  who 
is  unduly  travailed. 

And  therefore,  if  a  bill  is  dismissed  upon  the  hearing  of  the  causey 
the  defendant  diaU  have  costs. 

[If  defendant  denies  all  equity,  and  plaintiff  brings  cause  to  a  hear- 
ing on  bill  and  answer,  and  the  bill  is  dismissed,  plaintiff  shall  pay  taxed 
costs.     8  Atk.  1.     Vide  1  Brown,  40S.] 

[If  there  b  a  decree  nisi^  and  defendant  makes  de&ult,  and  the  decree 

be  made  absolute,  and  the  court  grants  re-hearing  on  his  petition,  he 

shall  pay  lOl.  costs.     Bunb.  SO.]  • 

[PlainUff, 
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«  rPlaintifl^  bv  accepting  a  third  answer^  does  not  waive  hk  costs  on 
the  second.     Bunb.  34.] 

[(te  a  third  order  of  amendment^  plaintiff  shall  pay  taxed  costs,  unless 
it  was  obtained  on  termsi  and  by  consent.    2  Atk.  123.] 

If  the  dismisdon  in,  when  the  hearing  is  upon  biU  and  answer,  the 
costs  of  the  defendant  are  ascertained  at  40s» 

[If  a  bill  brought  by  an  administrator  is  dismissed  on  demurrer,  he 
shidl  pay  costs.     Bunb.  63.] 

[If  bill  is  amended  by  striking  out  defendant's  name,  be  shall  have 
costs,  though  he  appeared  and  answered  without  being  served  with  pro- 
cess.    Bunb.  335.J 

So,  if  a  bill  be  for  relief  against  the  penalty  of  a  bond,  and  it  is  de- 
creed upon  payment  of  costs,  generally ;  this  imports  costs  at  law,  and 
in  equity.    3  Ch.  R.  5. 

[On  an  order  to  tax  costs  of  an  ejectment,  when  a  new  trial  is 
granted  which  phunUff  had  opposed,  if  it  is  granted  on  dear  grounds, 
ne  shall  not  be  allowed  costs  for  the  opposition,  but  if  granted  on  terms^ 
he  shall.     3  Atk.  634.] 

So,  if  the  plabtiff  hath  relief  from  a  tortious  procedure  in  an  inferior 
court,  he  shall  have  his  costs  there,,  and  here.     Ch.  R.  473.  . 

[Where  plabtiff  succeeds  in  his  demand  he  shall  have  costs,  unless 
circumstances  arise  which  are  an  excuse  for  defendant.    2  Atk»  1 12.] 

[If  a  woman  plaintiff  marries,  whereby  the  suit  abates,  and  the  hu»- 
band  and  wife  revive :  she  shall  have  costs  of  the  whole  suit,  except  of 
the  bill  of  revivor.     1  Ver.  3 18.] 

Soy  every  trustee  shall  have  his  costs. 

And  if  his  costs  are  not  taxed  at  the  whole  of  his  expence,  they 
shall  be  allowed  out  of  the  trust,  upon  his  account.     R.  2  Ca.  Ch. 

138. 

[If  a  trustee  defendant  misbehaves,  the  court  will  make  him  pav  costs, 
though  costs  out  of  the  estate  would  be  the  same  benefit  to  plaintiff. 
3  P.W.  344.1 

[If  a  trustee,  merely  to  have  a  pomt  relating  to  his  private  interwt 
determined,  brings  the  cestuique  trust  before  the  court,  he  shall  pay  the 

whole  costs.    2  Atk.  48.]  -• ..   .cl  i. 

So,  if  a  bill  is  brought  by  aa  heir,  to  avoid  the  devise  of  his  lather, 
against  a  devisees,  andhe  does  not  prevaU,  but  is  left  to  law;  he  shall 

pay  costs.    1  P.  W.  558. 

[On  a  bill  brou^t  against  the  executor  and  the  heir  at  law,  for  ac- 
count of  real  and  personal  asaets,  the  heir  at  law  is  entitled  to  costs,  for 
the  law  throws  the  descent  on  him ;  the  executor  is  not^  for  he  may  re- 
nounce.   2  Atk.  408.] 

[If  heir  at  law  brings  biH  to  set  aside  will  for  insanity  in  testator,  m- 
stead  of  ejectment,  he  shalj  pay  costs  if  he  foils.     2  Atk.  424.] 

[But  if  the  heir  is  defendant,  thou^  he  insists  on  fhtud  or  insanity,  and 
issue  is  directed,  he  shall  not  pay  costs,  and  often  shall  be  allowed  them^ 
thoudi  he  foils.    Ibid*] 

[Ifheir  at  law  only  cross-examines  witnesses,  produced  to  confim  a 
will  aa  abill  inperpetuam  ret  mmoriam^  ^^  ^^^  have  costs;  but  if  he 
examines  other  witnesses  to  encounter  the  will,  he  shall  not ;  thb  is  only 
when  no  relief  is  prayed,  and  the  cause  does  not  come  to  a  hearing. 

3  Atk.  387.] 

-    Pp3  [But 
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[But  where  at  the  hearing  an  issoo  at  law  is  directedi  thoogh  the  wiD 
is  established^  he  shall  have  costs.     Ibid.] 

[Bnt  if  he  sets  up  insanity  or  other  disability  in  testator,  and  fails, 
he  shall  not  have  costs.     Ibid.] 

[The  court  will  not  decree  him  to  pay  costs,  but  on  a  very  strong  case, 
as  spoliation,  or  secreting  the  will.     Ibid.] 

[IFone  witness  swear  an  heir  attempted  to  conceal  a  will,  which  he 
by  his  answer  denies,  the  court  will  ffive  him  costs.     Ibid.] 

[Bat  if  after  the  heir  is  informed  there  is  a  will  in  A.'s  hands,  he  takes 
out  administration  on  the  usual  oath,  without  enquiring  after  A.>  the 
court  will  not  give  him  costs.    Ibid.] 

So,  if  a  legatee  or  creditor,  not  a  party  to  the  suit,  comes  to  prove  a 
debt  or  legacy  before  a  master,  he  shall  have  costs ;  for  it  is  for  die  ease 
of  the  estate.     2  P.  W.  27. 

[When  costs  are  decreed  out  of  an  estate  to  be  sold  for  benefit  of  cre- 
ditors, plaintiff  and  defendant  are  entitled  to  them  before  the  creditors 
are  entitled  to  their  demands.     2  Ves.  558.] 

[Mortgagor  shall  pay  costs,  though  he  has  offered  to  pay  what  shall 
appear  due,  on  balance  of  the  mortgage  on  one  hand,  and  an  open  ac- 
count on  the  other,  unless  mortgageehas  been  vexatious.     2  Yes.  675.] 

So,  where  a  solicitor  carried  on  a  cause  in  the  name  of  the  plaintifl^ 
he  was  charged  with  the  costs.     Ca.  Ch.  71* 

So,  if  a  cause  miscarries,  by  the  gross  neglect  of  the  attorney,  or  his 
solicitor.     1  F.W.  593. 

[If  an  attorney  draws  deeds  under  fraudulent  circumstances,  he  shall 
pay  costs  on  their  being  set  aside,  though  he  pretends  he  only  followed 
directions.     2  Atk.  S24.] 

[If  a  solicitor  in  a  Cause  takes  affidavits  before  himself  a  petition 
founded  thereon  shall  be  dismissed,  and  he  shall  pay  the  costs.  8  Atk. 
813.] 

[If  there  are  two  defendants  to  a  bill  for  tithes,  and  they  answer  and 
examine  separately,  and  one  makes  default,  the  other  shall  pay  the  whole 
costs,    fiunb.  138.     Sed  au.] 

[On  an  answer  reported  scandalous,  costs  (as  kes  not  paid)  are  al- 
lowed by  way  of  damages,  and  satisfaction  for  the  scandal.  Bunb. 
164.] 

[If  defendant  to  a  cross-bill,  by  a  second  answer  confesses  a  matter, 
though  he  had  charged  the  contrary  in  his  original  bill,  and  did  not  dis- 
close It  in  his  first  answer,  he  shall  be  punished  with  costs.     C.T.T.  78.] 

[If  a  bill  is  brought  to  secure  a  contingent  interest  devised  over,  the 
costs  shall  be  paid  out  of  testator's  assets,  who  by  his  will  has  occa- 
sioned the  difficulties.     3  P.W.  300.] 

[Heir  at  law  defendant  shall  have  costs,  though  he  insists  on  his  title^ 
and  it  goes  against  him.  Heir  at  law  plaintiff  miscarrying  shall  not  have 
costs;  if  his  suit  appears  groundless,  he  shall  pay  costs.  3  P.W. 
373.] 

[In  notorious  frauds,  anciently  the  court  decreed  exemplary  costs,  hot 
it  is  now  disused.    2  Atk.  43.] 

[A  park's  having  refused  a  fair  ofler  of  accommodation,  is  a  reason 
tor  ^vinff  costs.     2  Atk.  48.] 

[U  plamtiff  does  not  replyi  defendant  has  costs  only  according  to 
the  course  of  the  court;   but  if  plaintiff  desires  defendant  to  do  an 

•ct, 
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aei,  (as  to  admit  to  a  copyhold),  he  shall  have  costs  taxed.    3  Atk. 
101.] 

[If  the  exceptant  to  an  award  of  commissioners  of  charitable  ases  is 
vexatious,  this  court  can  (and  will)  give  costs  to  be  taxed  against  him, 
though  the  commissioners  cannot.  2  Atk.  3S8«1 
-  [The  court  will  give  costs  on  exceptions  to  a  decree  of  charitable 
uset,  to  the  exceptants  where  thqr  prevail,  to  the  respondents  where  they 
do  not.    S  Atk.  551  g 

[If  an  infinrmation  is  lHt>ug^t  colourably  for  a  charily,  but  contrary 
to  the  real  charily,  the  relators  shaU  pay  the  costs.  1  Ves.  72.  2  Ves. 
Sfi7.] 

But  theconrt  has  power,  upon  the  circumstances  of  the  case,  to  abate 
or  discharge  damages  and  costs.     Ca.  Ch.  106. 

And  therefore,  where  a  borrower  paid  money  to  a  scrivener  entrusted 
to  make  a  loan  of  the  money,  without  taking  up  the  security,  though  the 
paymoit  was  not  allowed,  yet  he  was  not  charged  with  interest  or  costs* 
Ca.Ch.  94.  111. 

'  If  a  loan  is  made  to  an  heir,  &c.  upon  an  agreement  to  pay  1000&  for 
every  100/.  if  his  uncle  dies  without  issue,  in  his  lifetime;  there  shall  be 
ft  decree  with  intwest,  but  without  costs.    2  Ver.  122. 

If  a  bill  of  revivor  is  dismissed  with  costs,  no  costs  of  the  first  bill  shall 
be  given.     S  Ch.  R.  65. 

If  a  protestant  next  of  kin  has  a  decree  for,  the  profits  of  lands  be- 
loi^ng  to  papists,  he  shall  not  have  costs  for  a  case  so  hard.  Eq.  Ca. 
146,7. 

If  a  bill  is  brought  for  an  account  against  a  trustee,  who  answers 
readily  and  hcmestly,  he  shall  pay  interest  for  the  sum  due  fit>m  the  time 
of  the  liquidation  of  the  account,  but  not  costs;  otherwise,  if  he  contro* 
verts  the  account.     Pr.  Ch.  254.    Vide  Eq.  Abr.  125. 

[If  on  bUl  for  tithes  the  defendant  hath  made  tender,  before  and  by 
the  answer,  he  saves  his  costs;  if  by  the  answer  only,  he  must  account^ 
with  costs.     Anon,  in  Sc     Bunb.  28.] 

[On  a  bill  for  tithes,  defendant  was  admitted  on  motion,  after  answer, 
to  pay  money  iir  lieu  of  tithes,  and  costs  to  that  time^  and  plaintifi^to 
proceed  at  peril  of  costs.    But  it  was  by  consent.    Bunb.  47.  J 

[On  a  bill  for  thirteen  sorts  of  tithes,  plaintiff  did  not  abridge  by  his 
replication,  and  proved  but  one  sort  due,  yet  had  costs  generally. 
N  B.  This  was  on  debate.  Bunb.  SSB.  But  the  practice  in  the  ex- 
chequer now  is  to  tax  costs  on  both  sides.] 

If  a  defendant  claims  800/.  to  be  due,  and  there  is  onlylSOZ.  due 
upon  account,  though  he  has  a  decree,  he  shall  not  have  costs. 
1  P.  W.  877. 

Soy  where  the  plaintifi^  has  probable  cause,  though  the  bill  was  dis* 
missed>  he  shall  not  pay  costs.    2  Ca.  Ch.  10. 

SOf  if  a  bill  of  revivor  is  brought  against  the  heir  and  executor^  costs 
shall  be  given  only  for  the  proceedings  upon  the  bill  of  revivor. 
1  Ver.  818. 

[If  plaintiff  revive  against  an  execute  for  the  du^  as  well  as  the  costs, 
defendant  shaU  pi^  costs ;  but  if  plaintiff  revives  only  for  the  costs  not 
settled  in  testator's  life,  defendant  shall  not  pay  costs.     Bunb.  45.] 

If  a  defendant  does  not  demur,  where  he  mi^t  have  an  advantage 
upon  ft  demurrer^  he  shall  not  have  costs.    1  Ver.  2ftS. 

Pp4  [If 
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[If  on  allowing  demurrer  defendant  levies  the  61.  costs,  and  the  drder 
is  afterwards  reversed,  the  costs  shall  be  returned  to  plaintiff.  1  Ves«542» 
2Ves.  100.] 

,    If  a  bill  in  the  nature  of  an  interpleader  is  exhibited ;  the  plaintiff 
usually  has  costs  of  the  defendant,  who  is  in  fault.     Ch.  R.  257»  8. 

If  a  bill  for  foreclosure  is  dismissed,  where  the  mortgage  was  by  hus- 
band and  wife  without  a  fine,  it  shall  be  without  costs.    8  P.  W.  138. 

[Though  bill  brought  by  husband,  for  relief  against  a  security  given 
by  his  wife  just  before  marriage,  and  concealed  from  him,  be  dismissed, 
yet  costs  shall  be  excused,  unless  the  concealment  was  at.wife's  request. 

2  Ves.  264.] 

So^  the  court  does  not  usually  give  damages  or  costs  ia  cases  where 
none  are  given  at  law;  as,  upon  a  bill  of  review;  for  if  a  judgm^it  at 
law  is  reversed  by  error,  restitution  only  is  granted.      1  Ch.  R.  231. 

3  Ch.  R.  15. 

[If  there  has  been  no  demand  of  rent  for  thir^  years,  the  def^mdant 
shall  not  pay  costs  in  equity,  though  he  must  at  law.  •  2  Atk.  14.] 

[So,  an  executor,  trustee,  &c.  does  not  usually  pay  coats  but  out  of  the 
trust.     Semb.  Ch.  R.  30.J 

If  A.  be  aided  against  an  executor  upon  a  bond  to  indemnify,  the 
executor  shall  npt  pay  costs ;  for  he  shall  not  have  allowance  of  than 
\jpon  plene  administravit.     R.  Hard.  165. 

If  A.  files  a  bill  against  executors  for  a  bond  to  be  caneelled,  being 
satisfied;  and  it  appears  satisfied  within  the  act  of  oblivion;  the  exe- 
cutors do  not  pay  costs :  for  their  plea  was  in  discharge^  and  tantamount 
to  a  demand  by  them,  as  plaintifis  at  law.     R.  Hard.  378. 

[The  executor  of  an  executor  shall  be  excused  costs,  if  the  estates  of 
the  two  testators  were  so  blended  that  he  could  not  tell  whether  there 
were  assets,  though  it  afterwards  appears  that  they  were.     2  Atk.  80.] 

[Executors  ana  administrators,  tliough  they  do  not  pay  costs  on  bill 
brought  for  an  account  of  assets,  yet  are  not  allowed  them,  for  they  are 
supposed  to  take  credit  on  the  account  for  them.    2  Atk.  108.] 

[An  executor  guilty  of  a  firaud  shall  pay  oosts^  though  the  testator  has 
directed  they  sh^  be  allowed  costs  out  of  the  estate.    2  Atk.  126*3 

[An  administrator  shall  not  be  allowed  costs  at  all  events.  2  Atk. 
151.] 

A  release  of  costs  by  the  jdaintiff  to  one  of  the  defendants  is  a  disdiarge 
to  all ;  except  where  the  defendant  to  whom  the  release  is  made,  never 
was  served  ad  and.  judicium^  but  was  inserted  by  mistake-  R.  Hard. 
183. 

Yet  the  award  of  costs  for  or  against  the  plaintiff  or  the  defendant 
shall  never  be  cause  for  an  appeal,  where  the  merits  of  the  cause  are 
against  the  appellant.     Ca.  Pari.  16. 

[If  costs  ^ect  the  merits  of  the  case,  as  if  justice  is  on  defendant's 
side  who  is  a  fair  incumbrancer,  and  he  is  not  allowed  them  by  master  of 
the  rolls,  he  may  appeal  for  them  only.     1  Ves.  250.] 

[Costs  shall  not  be  paid  for  not  moving  according  to  notice.  Bonbu 
86.] 

[But  if  four  notices  have  been  given,  Xhey  shall  not  move  on  the  fourth 
without  paying  costs  for  the  three  first.    D.  ibid.] 

[If  costs  are  reserved  by  the  first  decree,  and  no  notice  taken  of 
them  when  the  report  is  confirmed,  and  on  appeal  to  the  lords  they 

order' 
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order  the  deputy  to  vary  the  account  in  an  artidei  and  confirm  the 
decree,  and  all  other  matters  in  it,  the  court  will  not  give  costs. 
Bunb.245.] 

rif  infimt  plaintiff,  or  his  prochein  amy,  dies  after  the  bill  diamiflsedf 
and  before  costs  taxed,  they  are  lost.     Bunb.  882.] 

[If  prochein  amy  carries  on  suit  for  an  infant,  widi  approbation  cf  the 
court,  and  the  bill  is  dismissed  with  costs^  he  shall  be  allowed  the  costs 
out  of  the  infant's  estate.    2  Ves.  466.] 

[The  court  wiU  postpone  the  consideration  of  costs  till  after  the  re* 
port,  to  acceleratea  decree,  even  where  there  is  ground  to  decreecosta 
at  the  hearing.    2  Atk.  111.] 

[Where  defendaut  gives  unnecessary  trouble  in  carrying  a  decree  into 
execution,  plaintiff  may  apply  for  costs.     Ibid.] 

[The  representative  of  one  who  has  obtained  an  order  to  tax  a  billj 
on  undertaking  to  pay,  cannot  revive  it  but  on  like  undertaking. 
2Atk.  lU.] 

[To  bring  a  defendant  into  contempt  on  an  order  ct  taxation,  yon 
must  leave  at  his  house  a  copy  of  the  execution  of  the  order,  and  the 
report  of  the  sum.     Ibid.] 

[If  plaintiff's  bill  be  cfismissed  with  costs,  (as  praying  only  a  diaoo- 
very),  and  he  recovers  judgment  at  law  against  defendant,  who  lies 
in  custody,  and  takes  out  attachment  against  plaintiff  for  the  costs  here^ 
the  court  will  let  him  set  off  the  costs  at  law  against  them.  Semb. 
2  Atk.  166.] 

[The  court  on  motion  will  lay  their  hands  on  costs  taxed  herfe  for  one 
of  the  fiarties,  towards  satisfying  a  debt  due  from  him  to  the  other  on 
a  judgment  at  law.     Bunb.  29.] 

[Ifplaintiff  brings  bill  to  perpetuate  testimony,  and  has  examined  and 
had  the  fruit  of  the  bill,  neither  plaintiff  nor  defendant  shall  have  costs. 
2  Adc.  167.] 

[But  if  plaintiff  is  forced  into  court  by  a  multiplicity  of  actions,  on  a 
custom  which  miffht  have  been  tried  by  one^  and  the  custom  is  found 
for  the  plaintifl^  he  shall  have  costs.     Ibid.] 

[On  n  petition  suggesting  the  poverty  of  plaintifi^  the  court  will  order 
the  costs  decreed  tooe  taxed  and  paid  immediately,  to  enable  plaintiff 
to  go  on  with  the  cause.    2  Atk.  400.] 

[If  a  witness  demurs,  and  it  is  over-ruled,  there  cannot  be  a  sub- 
poena for  costs,  but  the  court  will  give  them  by  order.    2  AtL  592.] 

[The  court  may  give  costs  on  particular  drcumstances,  though  the 
master  has  reported  for  the  other  party.     8  Atk.  235.] 

[If  the  master  reports  proceeding  under  a  commission  for  exami- 
nation irregular,  and  the  court  thinkmg  them  r^nilar^  allows  the  ex* 
edition;  or,  if  the  master  reports  an  answer  insufficient,  And  the  court 
thinking  it  sufficient,  allows  the  exception,  yet  the  party  succeeding 
shall  not  have  costs,  for  the  proceeding  does  not  appear  vexatious. 
Ibid.] 

[If  plaintiff  obtains  an  order  to  amend,  on  a  suggestion  that  the  cause 
is  at  issue  only,  whereas  it  is  also  in  the  paper,  it  shall  be  dischaiged 
with  20s.  costs.     8  Atk.  588.] 

[On  paying  the  costs  of  the  day,  a  cause  in  the  paper  may  be  put  off 
till  next  term,  that  plaintiff  mi^  amend.    Ibid.] 

[If  costs  are  decreed  to  all  parties  out  of  a  real  estate^  and  one  dies 

before 
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hifomthejr  ai«  tued^  tbegr  thall  be  taxed  and  ptid  to  tbe  heir  at  law* 
S  Atk.  772.] 

[If  an  executor  is  decreed  to  pay  costs  out  of  assets,  and  plaintiflT 
din»  tbe  bill  may  be  revived  for  costs  only;  for  the  deo'ee  is  not  in 
personam*    Ibid.J 


[jSk>9  if  the  executor  diesy  plaintiff  may  revive  against  the  repiesenta- 
tive  of  testator,  and  pursue  tne  assets.    Ibid.] 

[If  defendant  is  lulowed  his  costs  on  the  original  bill,  and  his  cross* 
bSl  is  dismissed  widt  costq^  and  plaintiff  dies  beu>re  taxation,  defoidanC 
maj  revive.    3  Atk.  812.    2  Ves.  579.] 

[If  plaintiff  is  beyond  sea,  defendant  may  apply  for  security  to  answer 
costs ;  if  it  appears  on  the  bill,  or  defendant  knew  it,  it  must  be  before 
answer,  or  praying  time  to  answer;  othierwiseat  any  time  in  the  coorae 
of  the  cause.    2\^.84.] 

[Where  plaintiff  liviiig  abroad  applies  for  a  commission  to  examine, 
which  is  likely  to  prove  expensive^  the  court  will  require  security  fiar 
eKtraindinary  costs*    2  Ves.  656*'] 

[If  bill  is  dismissed  with  costs,  and  they  are  taxed,  and  plaintiff  in 
custody  for  contempt  in  non-payment,  and  defendant  dies,  if  his  rq>re- 
seotatives  do  not  revive  in  a  reasonable  time,  plaintiff  c^hall  be  dischafged. 
8  Yes.  461.] 

[Ifoosts  aue  decreed  out  of  assets*  and  before  thev  are  taxed  suit 
abates  by  plaintiff's  marriage,  it  may  be  revived  ;  for  it  is  an  execifr- 
tory  decree,  and  if  assets  are  not  admitted  an  account  must  be  taken. 
8  Ves.  465.] 

C2X)  Covenant 

(2  X  1.)  When  it  shall  be  performed. 

Chancery  will  enforce  a  specific  performance  of  a  covenant;  as,  if  a 
man  covenants  to  make  further  assurance.  Ca.  Ch.  £58.  Vide  ante^ 
(8  C  1.— 2M  11.)  post,  (8  Z  1.) 

So^  if  a  man  assigns  shares  in  the  excise  <^B.,  who  covenants  to  in- 
demnify ;  the  court  will  enforce  the  performance.    £q.  Abr.  17. 

Soy  if  there  is  a  covenant  for  further  assurance,  and  the  vendor,  who 
at  the  time  of  the  covenant  had  a  defective  title,  afterwards  purchases  a 
good  title;  he  shall  be  decreed  to  convey.    Ca.  Ch.  274. 

So,  if  A.,  B.,  and  C.  are  partners,  and  upon  the  dissolution  of  tbe 
partnership,  A.  takes  his  share,  and  B.  covenants  to  indemnify  him 
against  all  damage  in  respect  of  the  trade,  and  afterwards  this  covenant 
is  broken ;  A.  having  money  of  B.  in  his  hatidsi  shall  be  enabled  by  the 
court  to  retain  it.     Ua.  Ch.  311»  312. 

If  A.  upon  his  marriage  with  B.  covenants  to  settle  his  estate  to  their 
use,  and  afterwards  upon  the  issue  of  the  marriage,  and  afterwards  to 
the  heirs  of  A.,  and  B.  covenants  in  like  manner:  the  heir  of  A.  by 
a  former  venter  shall  compel  the  heir  of  B.  to  make  such  settlemoit. 
R.  Eq.  Ca.  108.  {a) 


(a)  Note :  this  case  is  not  accurately  cited;  in  the  origfoal  it  is  that  Fisancis  the 
cousin  of  A  covenanted  to  settle  his  estate  lo  the  same  uisi  at  A.  did,  and  ihal  the 
'  of  Ffaads  was  cpvpeM  to  a  apcdfti  B^crqnacf . 

If 
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If  A.  covenants,  upon  the  marriage  of  his  dangbter  to  B^  to  settle  a 
diird  part  of  all  the  estate  which  he  shaU  have  from  his  fiithcr ;  he  shall 
be  compelled  to  do  it.    R.  2  P.  W.  1^2. 

So,  if  fiither  and  son  covenant  to  make  a  conveyance,  and  the  son  is 
under  age;  the  &lher  shall  be  decreed  to  procure  his  son  to  convey. 
R.  8  Ca.  Ch.  53. 

If  A.  covenants  to  settle  1082.  per  ann.  for  a  jointure^  and  afterwards 
purchases  land  of  that  value^  he  shall  be  decreed  to  settle  that  land. 
2  Ver.  97. 

Though  he  devises  the  land  afterwards,  without  making  the  settle* 
mentj  and  had  na  other  land  of  that  value.    R.  2  Vor.  97* 

If  A.  covenants  to  transfer  so  much  stock  in  the  East  India  Con^Muy 
cm  or  before  su^h  a  day ;  though  the  value  rises  before  the  day,  he  shali 
be  obliged  to  transfer  and  account  for  all  dividends,  and  pay  all  costs  in 
law  and  equity.    2  Ver.  394. 

If  A.  covenants,  in  consideration  of  aflfectioDy  and  to  make  a  reoon- 
ciliation  between  his  nephew  and  his  father,  to  make  a  settlement  of  his 
estate  upon  his  nephew,  he  shall  be  compelled  to  do  it.     £q.  Abr.  IG. 

2  P. W.  467. 

[If  A.  tenant  in  fee,  in  consideration,  8cc  demises  to  B.  a  mes- 
suage, &c.  for  three  lives,  under  rent  of^  &c.  and  B.  covenants  with  A.^ 
that  on  the  death  of  any  of  the  three  lives  be  shall  pay  A.  a  fine  c^ 
&c  for  eveiy  life  added  or  renewed,  from  time  to  time,  according  to  the 
true  intent,  &c. ;  and  A.  covenants  with  B.  that  he  shall  and  will  (in 
consideration  of  the  fine  to  be  paid  at  A.Hall,  or  the  place  where  it  now 
stands),  execute  one  or  more  lease  or  leases,  under  tne  same  rents  and 
covenants  as  the  present,  and  so  to  continue  the  renewing  such  leas6  or 
leases  to  B.,  paying  as  aforesaid  the  fine  to  A.  for  every  me  so  renewed, 
from  time  to  time,  according  to  the  true  intent.  B.  is  entitled  to  renew, 
with  covenant  of  renewal  inserted  in  every  renewal,  i.  e.  to  renew  at  the 
same  fine  for  ever.  S  Atk.  83.  See  also  i  Bro.  P.  C.  522.  Cowp. 
319.] 

(2X2.)  When  not 

But  a  covenant  to  make  a  collateral  security  of  other  land  shall  not 
be  decreed.     R.Ca.  Ch.  252. 

A  covenant  for  other  assurance  shall  not  be  decreed  in  specie,  where 
the  agreement  was  with  the  son  during  the  life  <^  his  fiither.    I  Ver.  271  • 

A  covenant  shall  not  be  decreed,  where  there  hath  been  an  enjoyment 
against  it  for  sixty  years.     R.  2  Ver.  127. 

So,  it  shall  not  be  decreed,  where  the  covenant  is  not  certain,  or  there 
is  not  a  mutual  remedy.    2  Ver.  416. 

So,  a  voluntary  covenant  shall  not  be  extended,  or  decreed  beyond  the 
letter  of  it.    2  Ves.  693. 

So,  a  covenant  to  make  a  lease,  which  would  be  a  breach  of  trust,  shall 
not  be  decreed.    R.  2  Ver.  41 1. 

So,  if  a  term  is  assigned  by  way  of  mortgage,  the  assignee  not  being 
in  possession  shall  not  be  decreed  to  a  specific  perfimnance  of  the  cove- 
nants, though  liable  at  law.    R.  2  Ver.  275. 

(2  X  3.)  When  it  shall  be  avoided. — If  there  was  a  mistake. 

If  a  coyenant  is  inserted  contrary  to  the  agreement  of  the  parties,  the 
covenantor  shall  be  relieved. 

As, 
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Ab,  where  a  man  sellfl  church  land  in  the  time  of  rebdlion,  and  cove» 
nants,  that  he  is  seiised,  where  he  intended  to  covenant  only  agaioA 
his  own  act*  R.  after  verdict  against  the  covenantor,  CSa.  Ch«  15. 
Ch.  R.  90. 

Though  his  counsel  had  assented  to  the  covenant,  that  he  was  seised, 
omitting  (lawfully),  which  is  of  no  e£fect.     Ca.  Ch.  1 6. 

(2  X  4.)  If  it  was  intended  for  a  special  purpose. 

So,  if  a  term  is  created  for  a  special  purpose^  and  vested  in  trustees  for 
the  sole  disposition  of  the  wife,  and  a  covenant  is  given  by  the  husbandt 
that  it  shall  be  at  her  disposal,  this  covenant  shall  be  avoided,  though 
there  is  proof  by  only  a  single  witness,  that  the  term  and  covenant  were 
not  generally  intended  to  be  in  tlie  power  of  the  wife,  bnt  tor  a  parti- 
cular purpose,  which  was  satisfied.     K.  2  Ca.  Ch.  180* 

If  mere  is  a  covenant  for  quiet  enjoyment,  where  the  estate  was  pur- 
chased at  an  under-value,  and  the  tide  proves  defective^  the  covenantor 
shall  be  relieved  in  equity,  upcm  payment  of  the  principal  and  interest. 
R.  1  Ver.  320. 

(2  X  5.)  If  it  was  satisfied  by  a  collateral  outtter. 

So^  if  A.  covenants  upon  the  marriage  of  his  son  to  settle  200(.  ptf  ann. 
for  a  jointure  on  his  wife,  and  afterwards  to  the  first,  second,  and  other 
sons,&c  If  heleaves  200/. perann.  todescendtothe8on,itissiiffident; 
and.he  shall  not  be  bound  to  purchase  200L  per  ann.  to  be  settled,  bnt 
the  whole  personal  estate  shall  go  according  to  the  statute  of  distribo- 
ticm.    R.  8  Ver.  558.     Vide  post,  (8  D  I 3  Y  8,  &c.) 

(2  X  6.)  When  there  is  a  remedy  upon  a  covenant  in  equity. 

[If  a  man  covenants  to  make  an  estate  in  land,  a  suit  in  equity  is  most 
proper,  for  this  court  can  give  the  thing  itself ;  law,  only  damages. 
3  Atk.  83.] 

[If  a  covenant  binds  lands  in  equity,  it  gives  the  relief  here  against  the 
proper  person  who  is  in  possession  of  the  hnd.     Ibid.] 

So^  if  a  man  covenants  for  himself,  hiB  executors,  and  assigns,  and 
afterwards  assigns  to  a  person  insolvent ;  the  lessee  9hall  be  eompdled, 
in  equity,  to  pay  the  rent.    Vide  1  Ver.  88.  165. 

But  if  the  lessee  covenants  to  repair,  and  afterwards  leases  to  trustees 
for  his  wife  for  ten  years;  the  lessor  shall  not  compd  the  wife  to  rqiair 
in  equity,  if  the  husband  left  assets.     1  Ver.  87, 8. 

If  A.  by  marriage  articles  agree  to  lay  out  1000^.  in  a  purchase  to  be 
settled  upon  himself  and  his  wife  for  life,  and  afterwards  to  their  issue, 
and  then  to  the  husband  in  fee;  and  he  purchases  a  great  house  and 
garden  for  1000/.,  which  was  conveyed  to  him  in  fee,  and  afterwards 
sealed  to  the  uses  of  the  articles,  with  )he  assent  of  the  fiiither  (^the  wife^ 
chancery  will  not  enforce  any  other  performance  of  the  covenant. 
R.  1  Ver.  346. 

Equity  will  not  relieve  against  a  verdict  for  breach  of  covenant  be- 
cause the  damages  are  excessive.     1  Ver.  3 16. 

Or,  after  a  trial  and  damages  given  for  breach  of  covenant  8  Ca. 
C!h.  97,  8. 

(2  Y)  (1U0* 
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(2  Y)  Cu0tom. 

Where  a  man  has  a  right  by  custoniy  or  prescription,  for  which  his 
remedy  at  law  is  defective ;  chancery  will  ^ve  relief. 

As,  if  A.  allies  a  right  to  a  tin-set,  and  that  by  custom  the  de- 
ifendant.  ought  to  divide  ms  tin  into  eight  parts,  of  which  the  plaint^ 
by  lot  is  to  have  one,  but  that  the  defendant  to  defraud  the  plaintiff 
set  out  only  one  small  heap,  and  put  all  the  rest  into  another  heap ; 
the  plaintiff  shall  have  an  account  for  his  customary  part.  R.  2  Ver. 
48S- 

So^  if  by  prescription,  the  king  ought  to  have  all  the  inhabitants  of 
such  a  vill  to  grind  at  his  mill ;  me  court  of  equity  in  the  exchequer 
will  compel  them  so  to  do.    Hard.  21. 

So,  if  the  mill  of  an  abbey,  at  which  all  the  inhabitants  of  the  vill 
ought  to  grind,  comes  to  the  king  by  dissolution,  though  it  was  not  ori- 
ginally the  mill  of  the  king,  or  wiuiin  his  manor.     R.  Hard.  21. 

So,  if  there  is  a  long  enioyment  of  a  watercourse,  it  shall  be  decreed ; 
for  that  is  evidence  of  a  right.     2  Ver.  396. 

So,  chancery  upon  a  bul,  will  direct  a  trial  at  law  of  a  custom  or  pre- 
scription, to  avoid  multiplicity  of  suits.     1  Ver.  22.  266. 

[An  issue  may  be  directed  to  try  whether  such  customs  as  laid  in  bill, 
or  any,  and  what  custom,  though  plaintiff  does  not  prove  the  custom 
laid.    Bunb.  43.] 

(2  Z)  IDthU 

What  makes  a  man  a  debtor  in  equity. 

If  a  man  lends  money  to  A.  upon  the  security  of  a  ship,'^  which  is  lost 
in  the  voyage,  A.  shall  be  debtor  for  the  money,  though  diere  be  or  be 
not  a  covenant  for  the  payment.    R.  Eq.  Abr.  189. 

(3  A)  Debtee. 

(3  A  1.)  When  it  shall  be  decreed,  though  void  by  law. 

ChanceiT  will  enforce  the  performance  of  a  will.  Vide  post,  (3  G  2.— - 
3  Y  3.)  Vide  Legacy,  post,  (3  Y  3.) 

How  a  will  shall  be  executed,  and  construed  at  law,  vide  in  Devise^ 
(D  1,  8cc— N  1,  &c.) 

A  devise  of  the  equity  of  redemption  of  lands  by  the  mortgagor,  after 
the  mortgi^  forfeited,  ought  to  pursue  the  circumstances  required  by 
the  St.  29  Qir.  2.  3.     Semb.  2  Ca.  Ch.  8. 

And  if  A.  purchases  the  inheritance  and  takes  an  assignment  -  of  a 
term  to  attend  upon  it,  and  afterwards  makes  a  devise;  if  the  will  b 
not  sufficient  to  carry  the  inheritance,  for  want  of  the  circumstances 
reqaired  by  diat  statute,  the  term  does  not  pass.    R.  2  Ca.  Ch.  49. 55* 

If  A.  devises  entailed  lands  to  his  daughter,  and  other  lands  in 
hen  thereof  to  the  issue  in. tail,  who  sives  a  bond  that  the  daughter 
shall  enjoy ;  the  daughter  shall  be  aided  against  his  issuer  in  equity. 
R.  2  Ver.  233. 

So,  if  there  was  no  engagement  that  the  daughter  should  enjoy. 
Eq.  R.  15. 

If 
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If  a  man  deraet  to  A.  tor  life,  and  then  to  bis  Ift^  Sd,  Sd,  and  other 
lOHf  in  tail,  and  afterwards  to  B.  and  C.  to  preserve  the  same  remain- 
dersy  chancery  will  enforce  a  construction  of  the  devise  to  the  trus- 
tees to  be  precedent  to  the  1st,  2d,  and  other  sons.  R.  upon  a  plea 
to  a  bill  brought  by  one  who  claimed  under  a  recovery  suffered  by  A. 
R.  2  Ca.  Ch.  JO. 

If  a  man  articles  for  the  purchase  of  land,  and  then  devises  all  his 
land  for  the  payment  of  debts»  and  afterwards  the  land  is  conveyed  to 
him ;  the  land  shall  be  decreed  for  the  payment  of  debts,  though  the 
purchase  was  not  complete  at  the  time  of  making  the  will,  and  there  was 
no  republication.    R.  2  Ca.  Ch.  144. 

So,  though  no  article  was  executed  for  the  purchase,  precedent  to  the 
will.     Per  Lord  Chan.  2  Ca.  <%.  144.     £q.  Abr.  174. 

If  A.  devises  by  mistake^  land  which  was  entailed,  and  permits  his 
land  in  fee  to  descend ;  the  devisee  shall  be  aided.     R.  2  Ver.  233. 

If  a  man  writes  a  paper  and  keeps  it  with  his  will ;  though  it  does  not 
amount  to  a  codicil,  it  mav  be  allowed  to  explain  the  intent  of  the  tes- 
tator in  his  will.     1  Ch.  R.  268. 

If  a  will  is  torn  or  cancelled  by  a  stranger,  the  heir  shall  be  decreed 
to  convey  pursuant  to  the  devise,  if  by  pieces  collected,  &c.  it  can  be 
known ;  though  it  does  not  appear  to  be  cancelled  with  the  privity  of 
the  heir.     R.  2  Ver.  441. 

If  a  man  devises  land  to  A.,  and  afterwards  his  son,  to  defeat  the  de- 
vise, disseises  his  father,  who  dies  before  a  re-entry ;  chancery  will 
decree  the  devise^  though  void  by  law.  £q.  Abr.  174.  1  Rol.  371* 
1.  41. 

So,  if  a  man  devises  his  copyhold,  agreed  to  be  purchased,  and  dies 
b^re  admittance.     £q.  Abr.  174. 

So,  if  a  man  by  circumvention  is  induced  to  make  his  will :  it  shall 
be  avoided  in  his  lifetime,  though  he  was  of  sane  memory.    1  Ch.  R.2S. 
So,  if  a  l^cy  is  limited  to  A*  by  fraud ;  he  shall  be  a  trustee  for 
some  other.     £q.  Ca.  208. 

So,  if  A.  by  his  will  gives  all  his  lands  to  his  wife  in  fee,  to  the  dis- 
inherison of  w  his  name  and  blood,  where  it  appears  by  circumstances 
that  he  intended  to  his  wife  only  an  estate  for  life:  the  will  shall  be 
avoided  m  equity*     1  Ch.  R.  124. 

So,  if  A.  rives  2000/.  to  B.  to  make  him  the  devisee  of  his  estate  which 
is  done,  and  the  notes  given  for  the  2000/.  are  counterfeit ;  equi^  will 
relieve.    2  Ver.  700.     1  P.W.  288. 

If  A.  promises  a  testator,  that  he  will  pay  an  annuity  to  B*,  other- 
wise the  testator  would  have  chaiged  it  upon  his  real  estate,  and  th^ 
the  testator  by  his  will  gives  the  annuity  to  B«,  and  makes  A.  his  esth 
Ctttor;  A.  shall  be  decreed  to  pay  the  annui^,  thon^  the  p^cseoal 
assets  will  not  extend  to  pay  it.    R.  2  Ver.  506.    £q.  Abr.  231. 

If  A.  impoaes  upon  a  testator,  to  devise  the  fee  to  him,  whei^  it  was 
intended  to  anodier,  equity  will  rdieve.    2  Ver.  700.    1  P.W*  SS8. 

So»  if  a  will  of  personal  estate  be  gained  by  finaud,  equity  will  examine 
the  fimnd.    2  P.W.  287* 

[If  a  bill  is  brouffht  to  prove  a  will  of  land,  the  sanity  of  testator  mnst 
be  proved,  but  not  m  case  of  a  deed  of  trust  to  sell  for  paynent  of  debts. 

Sr.W.  91.] 

[To  establish  a  will  as  to  real  estate  it  is  not  sufficient  to  prove  it 

executed 
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executed  according  to  the  statute  of  firaudSf  the  testator  must  be  piorad 
of  sound  and  disposing  mind.    2  Atk.  66.^ 

[To  prove  a  will  of  land  all  the  witnesses  should  be  examinedf  or 
some  account  given  why  they  are  not.     1  Ves.  177*     1  Wils.  216.] 

[If  one  witness  is  abroad,  there  must  be  a  commission  to  examine 
him ;  for  the  same  credit  is  not  given  to  his  hand  if  abroad  as  if  dead. 
2  Ves.  454*] 

[Chancery  will  not  establish  a  will^  not  proved,  nor  admitted  by  the 
heir  at  law,  though  he  says  he  believes  it,  and  there  is  no  replication, 
but  will  let  the  cause  stand  over  with  liberty  to  reply.    .1  Ves.  274.] 

[If  a  man  devises  to  his  son  A«,  he  shall  take,  though  illegitimate^  if 
he  has  acquired  the  name  of  son  by  reputation.     1  Atk.  410.] 

(S  A  2. )  When  chancery  does  not  relieve ;  and  when  a  de- 
vise may  be  explained  by  witnesses ;  vid.  (T  4.) 

But  chancery  does  not  supply  the  defects  in  the  execution  of  a  will. 
Eq.R.170. 

[If  the  owner  of  the  fee  has  also  a  term,  and  devises  the  landsy  bdt 
does  not  execute  his  will  before  three  witnesses;  equity  will  not  con- 
strue  it  a  devise  of  the  term.    Str.  619.] 

Nor,  relieve  against  the  surreptitious  obtaining  of  a  will,  if  it  was  do^ 
executed.     R.  S  Ca.  Ch.  61. 94.  IDS.     Vide  ante>  (2  T  IS.) 

Nor,  against  the  i^iorance  or  n^ligence  of  the  counsel,  who  Hiakei 
a  will  for  another.     R.  8  Ca.  Ch.  120.     R.  Eq.  R.  12. 

[A  fee  mounted  on  a  fee  is  void  in  law;  and  where  it  is  a  devise  of  a 
legal  estate,  equity  cannot  relieve;  therefore^  devise  of  lands  to  A.  and 
his  heirs  for  ever,  and  if  he  die  without  any  heir,  to  B.^  is  a  void  de- 
vise to  B.     S  Atk.  617.     1  Ves.  89.] 

Though  there  was  a  promise  by  Uie  testator  to  give  all  to  his  daughter 
and  heir,  if  the  fiither  of  her  husband  made  a  settlement  upon  nim* 
R.  1  Ch.  R.  239. 

So,  it  does  not  relieve  against  a  revocation  of  a  will  at  law.  R.  Ca. 
Pari.  157.     Semb.  cont.  1  Ch.  R.  48. 

Nor,  does  it  relieve  for  a  legacy,  before  the  probate  of  a  codicil  by 
which  it  was  ffiven.     R.  Hard.  96. 

Nor,  for  a  legacy  for  the  purchase  of  a  dukedom ;  for  honour  ought 
not  to  be  sold.     R.  1  Ver.  5. 

So^  it  does  not  support  a  devise  for  payment  of  debts,  where  the 
ttttator  tn^  a  settlement,  though  voluntary,  had  divested  himself  of  the 
estate.     K.  1  Ver.  464. 

So,  if  a  will  for  a  personal  estate  is  obtained  by  manifest  firaudy 
after  probate  in  the  spiritual  court,  equity  will  not  rcu^eve.  R.  2  Ver* 
9.  76, 

Yet^  alqiatee  under  such  a  will  shall  not  be  aided  in  equity,  not- 
withstanding the  probate  in  the  spiritual  conn.    2  Ver.  76. 

[After  pi^bate  of  a  willj  a  court  of  equity  may  inquire  into  the  fiur- 
nessofaresiduaiy  devise  of  personal  estate.    Str.  6660 

So^  a  devisesluJI  not  be  established  in  possession,  aoainst  him  who 
daims  by  a  settlemoit,  Aongfa  the  deed  is  lost.    R.  2  yet.  743. 

So^  ifa  man  devise  three  tenements  to  his  wife,  in  lieu  of  dower, 
with  liberty  to  take  her  dower,  or  die  devise,  and  afterwards  sdk  one 
tenement;  the  wife  shall  not  be  aided  for  the  value  ofthe  tenement  sold, 

for 
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for  she  ought  to  take  the  estate  under  the  will,  as  it  was  at  the  death  of 
the  testator  or  herdower.    R.  2  Ca.  Ch.  24. 

So,  if  A  man  devises  1000/.  to  the  child  of  which  his  wife  is  ens^nt, 
if  it  is  a  daughter,  but  if  it  is  a  son,  then  that  100/.  per  ann.  shall  be 

Eurchased  and  settled  upon  that  son  in  tail,  remainder  to  B. ;  the  wife 
as  a  son,  who  dies  in  the  lifetime  of  the  testator,  and  he  afterwards 
dies  leaving  his  wife  enseint  of  a  daughter,  for  whom  no  provision  was 
made :  B.  shall  not  compel  the  settlement  of  100/.  per  nnn.  ujion  him, 
for  the  drcumstances  of  the  case  are  altered.     Semb.  2  Ca.  Ch.  1 6. 

So,  if  a  devise  is  to  trustees  for  the  benefit  of  B.  for  her  life^  and  if 
she  has  issuer  to  be  settle^  upon  her  issue,  and  if  she  has  no  issue  io  the 
heir  of  C,  who  had  a  son  D.,  and  two  daughters  E.  and  F.,  and  after- 
wards D.  the  son  of  C.  devises  to  Q,,  and  afterwards  B.  dies  without 
issue;  the  trustees  shall  not  be  directed  to  convey  to  the  devisee  of  D.y 
for  his  devise  was  void,  being  only  of  a  possibility,  but  to  E.  and  F.  the 
daughters  of  C.     £q.  Abr.  175.    S  Lev.  427}  428. 

SO}  if  the  words  (H  a  will  are  not  effectual^  they  shall  not  be  supplied 
by  proof. 

Butadeviae  maybe  explained  by  witnesses ;  as,  if  a  man  devises 
manor  of  D.,  and  he  has  two  manors  of  that  name ;  or,  to  his  son  B 
and  he  has  two  sons  named  B.    5  Co.  68.    2  P.  W.  1 S7. 

[Parol  evidence  is  not  admitted^  except  in  two  cases ;  first,  to  ascer- 
tain the  person,  when  there  are  two  of  the  some  name,  or  the  christian 
or  surname  is  mistaken :  secondly,  with  r^ard  to  resulting  trusts  of 
personal  estate.     D.  per  Hardwicke  C.     2  Atk.  S72.] 

[If  a  person's  name  is  mistaken  in  a  devise,  yet  if  clearly  made  out  by 
averment  to  be  the  person  meant,  and  that  there  can  be  no  other  to  whom 
it  can  be  applied,  the  devise  to  him  is  sood.     1  Atk.  410.] 

[Parol  declarations  have  constantly  been  admitted  in  cases  of  satis- 
fiiction  of  legacies  by  advancement  in  testator's  lifetime.    2  Atk.  516.] 

[If  a  man  gives  his  real  and  personal  estate  equally  among  his  chil- 
dren,' and  directs  his  executor  to  lay  out  a  sum  not  exceeding  SOOL  in 
putting  out  one^of  them  apprentice,  and  afterwards  puts  him  clierk  in  the 
navy-oflice  with  200/.,  parol  evidence  shall  be  allowed  to  shew  that  this 
is  an  ademption.     S  Atk.  77*] 

[Parol  evidence  may  be  admitted  to  shew,  that  500/.  snven  to  a 
dauffhter^s  husband  by  the  father,  in  his  lifetime^  was  in  ftul  of  500/. 
left  her  in  his  will.     2  Atk.  48.] 

[If  A.  leaves  200/.  to  one  executor,  and  100/.  to  another,  parol  evi- 
dence may  be  admitted  to  prove  testator's  declaration  before  and  after 
execution,  that  next  of  kin  should  have  notliing,  and  the  executors  shall 
have  the  residue.    2  Atk.  68.] 

If  A.  has  two  children  by  a  first  husband,  and  four  by  a  second,  and 
B.  makes  her  will,  and  gives  100/.  to  be  divided  among  the  four  chil- 
dren of  A.,  and  after  several  other  leffacies  adds,  I  further  give  to  the 
children  of  A.  300/.,  parol  evidence  shall  be  admitted  to  shew  she  meant 
die  children  of  the  second  marriage  in  the  first  bequest,  but  not  in  die 
second.    2  Ves.  216.] 

[Parol  evidence  may  be  admitted  to  shew  that  testator  had  a  great 
affection  for  his  wife^  and  intended  that  she,  as  hb  executrix,  should 
have  the  residue.     1  Wils.  SIS.] 

If  the  devise  is  to  the  right  heirs  of  hi^  motlier's  side  for  ever,  when 
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tbe  devifior:w88  heir  to  his  mother's  mother;  it  may  be  proved  that  he 
intended  his  heir  of  the  mother  of  his  mother^  and  not  of  the  fiither  of 
his  mother.     R.  8  P.W.  137. 

So,  if  a  devise  is  of  personal  estate  to  a  wife^  who  is  made  executrixy 
on  a  bill  brought  by  tbe  heir,  that  it  should  first  be  applied  for  payment 
of  debts,  there  may  be  proof  by  witnesses,  that  it  was  intended  to  be 
exenqH  from  debts,  but  it  was  imagined  not  necessary  to  say  so.  1  P. 
W.9.  115.    R.2P.W.«10. 

[B.  is  indebted  80001.  on  bond  to  A.,  who  devises  all  his  estate  to  B. 
and  C,  and  makes  them  executors ;  the  bond-debt  is  not  released ;  and 
though  C.  in  an  answer  acknowledges  that  it  was  testator's  int^tion 
that  It  should  go  to  B.,  though  the  attorney  who  drew  the  will  proves 
that  testator's  written  instructions  were  to  that  purpose^  but  that  he  told 
him  it  would  be  released  of  course  by  B.'s  being  executor;  and  that 
testator,  soil  dissatisfied,  tock  counsel's  opinion,  who  confirmed  the  same, 
and  thereon  testator  executed  his  will^  persuaded  the  bond  would  be 
extinguished;  yet  this  parol  evidence  cannot  be  admitted  to  contradict 
the  express  words  of  the  will.  Per  Talbot  C.  on  appeal  from  the  rolls; 
and  the  chancellor's  decree  affirmed  by  the  lords.     C.  T.  T.  240.] 

[Parol  evidence  shall  not  be  admitted  against  the  legal  operation  of  a 
will  or  an  implied  trust,  but  it  shall  in  support  of  law  and  equity* 
1  Atk.  386.] 

[Parol  proof  shall  not  be  admitted  in  the  case  of  a  devise  of  a  guar- 
dianship.    Per  King  C.    3P.  W.  51.] 

[Parol  evidence  of  testator's  intention  is  not  allowed  when  there  is  a 
blank,  diough  it  is,  to  explain  a  nickname,  or  where  there  are  two  per- 
sons of  the  same  name.    2  Atk.  239.] 

[The  court  will  not  add  a  legacy  to  a  will  on  parol  proo^  if  it  con- 
cerns personal  estate  only ;  and  still  less  if  it  concerns  real  estate. 
1  Atk.  448.] 

[if  lands  are  given  to  A.  and  B.  and  their  heirs,  as  joint-tenants,  and 
leasehold  and  personal  to  them  and  their  executors,  with  strict  injunc- 
tions to  testator's  daughter,  and  heir  at  kw,  not  to  contest  it,  and  a  piqper 
signed  by  testator  gives  strong  intimations,  it  was  in  trust  for  charitsble 
uses ;  and  the  testator  had  by  a  former  will  devised  them  to  trustees  for 
such  uses,  yet  such  parol  evidence  shall  not  be  admitted  to  prove  such 
intended  trust,  as  it  would  break  in  on  the  statute  of  frauds.   3  Atk.  141.3 

[Parol  evidence  cannot  be  read  to  shew  that  testator  meant  to  use 
general  words  in  a  particular  sense,  nor  to  shew  that  he  intended  A. 
should,  or  that  B.  should  not  be  included  in  the  number  of  his  relations* 
1  Ves.  23  U] 

[But  it  may  be  read  to  shew  that  he  knew  A.,  or  that  he  knew  he  had 
poor  relations  at  S.     1  Ves.  231.3 

[If  A.  devises  to  B.  to  sell  and  pay  debts  and  legacies,  and  to  pay  the 
rest  to  Cy  and  B.  dies,  and  A.  has  no  heirs,  and  tbe  estate  escheats  to 
the  crown ;  chancery  cannot  decree  a  sale  to  pay,  &c  but  the  exche- 
quer, being  a  court  of  revenue^  may.    2  Atk.  223.] 

(3  A  d.)  How  it  shall  be  construed.— Devise  for  payment  of 

debts  and  legacies. 

What  words  pass  a  fee,  or  other  estate,  vide  in  Devise^  (N4,  &c.)—  ' 
Vide  poet,  (3  P  3.-4  W  14.) 
Vol.  II.  Q  q  If 


594  CHANCERY. 

If  a  man  devises  lands  fi>r  ffae  paymait  <tf  his  debts  and  legacies,  and 
the  snrplns  to  his  heir;  the  penonal  estate  shall  be  first  ^ipliedf  in  aid  cf 
the  heir,  as  well  for  the  payment  of  the  lq;ades  as  of  drifts.  R,99Ctar.S. 
Ca.  Ch.  297. 

Though  the  residue  of  the  personal  estate  is  given  to  the  exeortor. 
D.  2  Vent.  S49.     R.  F.  g.  41 . 

*    [The  personal  estate  is  the  fund  first  liable  to  the  payment  of  debts. 
2  Bro.  C.  C.  60.    AmbL  37.] 

[But  where  another  fand  is  mentioned  fi>r  diat  purpose^  and  it  is  evi- 
dently the  intention  of  the  testator  that  that  fond  shook!  be  iqppUed  in 
exoneration  of  the  personalty,  the  personal^  shall  be  exonerated. 
D.  2  Bro.  C.  C.  60.] 

[A  testator  devised  his  real  estate  to  be  sold,  and 'directed  that  the 
monqr  to  arise  by  the  sale  should  be  applied  to  the  payment  of  mort- 
gilges  and  all  other  debts,  and  that  the  residue  should  be  added  to  his 
personal  estate;  and  the  court  hdd,  it  was  evidently  to  substitute  his  real 
estate  as  the  fund  for  the  payment  of  debts  in  exoneration  of  the  per- 
sonals^ paitly  because  he  would  not  otherwise  have  used  the  ex- 
pression '*  all  other  debts,*'  and  principally  because  otherwise  diere 
could  hfLYe  been  no  personal  estate  remaining,  to  which  the  residue 
of  the  money  arising  by  the  sale  could  have  been  added.  S  Bro. 
C.  C.  60.  P.  C] 

[The  personal  estate  shall  be  first  applied  to  the  payment  of  ddits^ 
notwithstanding  the  real  estate  may  be  made  liable  also,  unless  there  are 
either  express  words  for  its  exemption ;  Amb.  37.] 

[Or  a  necessary  implication.    Ibid.] 

[Implication  shall  be  looked  upon  as  a  necessary  one,  where  the  per- 
sonal estate  is  not  disposed  of  as  a  specific  bequest*    D.  Amb.  S7*2 

[A  general  devise  of  the  re&due  is  not  to  be  looked  upon  as  a  q)ecific 
beouest    D.  Amb.  38.  ] 

[The  implication  wQl  not  depend  upon  the  form  of  words  by  which 
the  real  .estate  is  made  liable ;  it  will  be  equal  whether  the  party  directs 
that  his  estate  shall  be  charged  with  the  payment  of  debts,  or  whether  he 
directs  it  to  be  sold  for  that  purpose.  D.  Amb.  88.] 
.  '[Lord  Thomond  directed  the  devisees  in  trust  of  his  real  estate  to  sell 
a  competent  part>  in  the  first  place  to  pay  all  his  debts  and  legacies,  to 
isaidslry  their  charges,  and  then  to  convey  to  Lord  O Bryen  in  tail  male ; 
and  ordered  that  the  whole  money  arising  by  the  sale  should  be  accounted 
personal  estate,  and  gave  the  residue  of  his  personal  estate^  afler  debts 
and  legacies  paid,  to  Lord  O'Bryen  also :  and  upon  a  question  whether 
the  personal  estate  should  be  applied  to  the  payment  of  debts  and  l^^ades 
in  ease  of  the  real ;  the  court  neld,  that  there  did  not  appear  any  mq)!^ 
cation  that  it  should  be  exempt,  and  theit^ore  dismissed  a  bill  whidi  had 
been  brought  for  that  purpose.    Amb.  33.  P.  C] 

[If  A  charges  his  real  estate  with  payment  of  debts,  Imcies^  and 
fimerals,  and  gives  specific  legacies  to  his  wife^  and  then  makes  her  sole 
executrix  of  his  will,  and  of  aU  his  goods,  chattdls,  and  arrears  of  rent, 
not.  disposed  of  by  his  will.  The  personal  estate  shall  be  i^lied  in 
ease  of  the  real.    Bunb.  260.] 

flf  a  man  bequeaths  all  his  personal  estate  to  his  daughter^  an  infimt 
ofseventeen,  and  makes  her  executrix,  and  devises  his  lands,  Sec  in  D. 
to  trustees  to  pay  debts  and  legacies^  and  the  sniplus  to  his  second 

daughter 
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dau^ter  in  tail,  remamder  over,  the  per»»ial  estate  shall  in  the  first 
place  be  all  applied  to  pay  debts.     3  P.  W.  322.] 

[If  a  man  devises  thus^  As  to  all  my  worldly  estate^  both  real  and  per- 
sonal, I  dispose,  &c.  first  all  my  debts  shall  be  paid,  then  devises  his 
real  estate  to  trustees  to  sell  such  competent  parts  as  shall  be  sufficient 
to  pay  his  debts  and  l^acies,  and  that  the  money  to  be  raised  by  sale 
6f  his  real  estate  shall  be  deemed  as  personal ;  and  then  gives  all  the 
rest  and  residue  of  his  personal  to  A*  after  payment  of  his  debts  and 
lq;acies;  the  personal  estate  shall  be  first  applied  to  pay  the  debts  and 
I^acies,  though  testator  died  indebted  greauy  above  the  value  of  his 
personal  estate,  so  that  A.  takes  nothing  by  the  devise  of  the  residuum. 
Wils.  82.] 

[Bat  if  A.  devises  his  lands  to  B.  his  wife  for  life,  chargeable  with  an* 
nuities  and  legacies,  and  ^ves  her  a  power  by  sale  or  mortgage  to  raise 
sufficient  to  pay  his  debts;  then  reciting  his  sreat  satisfaction  that  his 
estate  had  continued  so  long  in  his  name  and  family;  and  his  desire 
to  perpetuate  it,  devises  all  his  real  estate  to  his  nephew,  &c.  they  taking 
his  i^une  and  arms,  and  then  gives  his  personal  estate  to  his  wife,  and 
makes  her  sole  executrix;  she  shall  take  it  free  from  the  debts,  and  it 
shall  not  be  applied  in  aid  of  the  real  estate.     C.  T.  T.  202.] 

[So,  if  a  man  devises  all  his  estate  in  com.  L-  to  be  sold  for  payment 
,  of  debts,  and  legacies,  then  devises  an  annuity  of  200/.  to  A.  out  of  his 
estate  not  otherwise  by  will  engaged  in  com.  N.,  then  gives  A.  several 
specific  Icjgacies,  then  gives  B.  40/«  annuity  out  of  an  estate  in  N.,  makes 
A.  and  C  executors,  and  duly  executes,  and  a  year  after  interlines  at 
the  end  of  the  will,  ^^  And  I  cive  them  (the  executors)  all  my  personal 
estate  pot  herein-befcnre  devised,"  and  re-executes ;  the  executors  shall 
have  the  personal  estate  discharged  of  debts^  which  shall  be  paid  by  sale 
of  the  real  estate  in  L.     Wils.  24.] 

If  land  in  Holland,  where  land  is  subject  to  debts,  is  devised  to  A., 
and  the  persraal  estate  in  England  to  B.,  the  personal  estate  shall  be 
first  applied  to  the  payment  of  the  debts  in  Holland.     R.  £q.  Ca.  66* 

So^  if  by  conveyance  land  is  settled  for  the  payment  of  debts  and 
kgacies,  and  afterwards,  for  the  performance  of  his  will,  the  surplus  to 
the  heir,  and  there  is  no  mentiou  made  in  the  will,  how  the  personal 
estate  shall  be  diaposed  of,  but  it  is  only  said,  that  his  daughters  shall 
.  jndease  all  demands  iqpon  the  personal  estate^  (the^  being  entided  to  a 
di^end  by  the  custom  of  York,  and  being  the  principal  legatees,)  yet 
,  the.  peraooal  estate  shall  be  applied  to  the  payment  of  debts  and  legacies 
IB  aid  of  the  heir.    R.Ca.Ch.  297. 

So,  if  a  man  devises  his  land  to  A.,  which  was  mortgaged,  or  other- 
wise subject  to  hb  debts ;  the  personal  estate  shall  first  be  applied  to  the 
discharge  of  the  debts  or  mortgage,  in  aid  of  the  devisee.  2  Ca.  Ch.  84. 
R,2  Ver.  112* 

[If  a  man  demises  copyhold  lands  (which  are  mortgaged)  to  A.  and 
after  hia  debts  paid,  devises  the  residue  of  his  real  and  personal  estate 
.  to  his  son  B«,  and  makes  him  executor,  the  mortgage  shall  be  dis- 
charged out  of  the  personal,  then  out  of  the  real  estate  devised  to  the . 
son,  and  then  out  of  the  profits  received  by  him  since  testator's  death. 
S  P.W.  358.] 

So^  a  charge  in  equity  shall  be  a  debt,  aild  paid  out  of  the  personal 
estate.    2  Ca.  Ch..  84. 

Q  q  2  [If 
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fif  a  nmn  devises  lands  to  two  trustees,  and  thdr  hetrs^  to  be  sold 
for  payment  of  debts,  &c.  and  makes  the  tmstees  and  a  diird  person 
executor  ;  die  lands  when  sold  are  lq;al,  not  equitable  assets.     Bonb. 

So,  a  debt  in  law  or  equi^  shall  be  paid  out  of  the  personal  estate^ 
though  by  die  custom  of  York  the  wife  is  entided  to  one  moie^,  and  the 
next  of  km  to  the  other.    2  Ca.  Ch.  84.     1  Ver.  36. 

So,  a  ddbt  which  the  testator  denied,  shall  be  pud  after  odier  debts. 
1  Ver.  142.  431. 

So,  if  there  is  a  devise  of  land  for  payment  of  debts,  and  die  per- 
sonal estate  to  B.,  it  shall  be  liable  to  the  payment  of  the  debts.  R.  2Ver. 
IBS. 

[If  A.  gives  all  his  personal  estate  to  his  three  asters,  and  his  real 
estate  to  his  four  sons,  chargeable  with  his  debts,  and  makes  his  sisters 
executors,  and  dies  indebted  by  simple  contract,  bond,  and  mortgage; 
the  personal  estate  shall  be  first  applied  to  pay  all  the  debts.  C.  T.  T. 
1J74.] 

If  a  man,  reciting  his  intent  to  pay  his  debts,  and  provide  for  his 
children,  settles  land  for  the  payment  of  portions  for  his  children,  (bat 
nothing  is  said  of  his  debts),  yet  it  shall  be  sutgeet  to  the  paym^it  of 
debts  as  well  as  legacies.     R.  Ca.*  Ch.  248. 

If  a  man  devises  lands  in  A.  to  be  sold,  and  after  his  debts,  l^^ades, 
and  funerals  paid,  a  moiety  of  the  monev  to  B.,  and  the  other  moiehr  to 
C,  and  afterwards  devises  all  his  other  hmds  to  his  executors,  and  thw 
heirs,  for  the  trusts  contained  in  his  will,  and  then  orders  that  they 
convey  a  moiety  to  B.  and  the  heirs  of  his  body,  with  remainders  over, 
the  other  moiety  to  C,  &c.  If  the  land  in  A.  is  not  sufficient,  aU  the 
lands  shall  be  charged  to  the  payment  of  hb  debts  and  legacies. 

If  a  surrender  of  a  copyhold  be  to  the  use  of  a  man's  will,  and  by  bb 
will  he  says,  My  debts  and  legacies  deducted,  I  devise  all  my  estate  real 
and  personal  to  A.,  the  copyhold  shall  be  sold  for  the  payment  of  ddits. 
1  Ver.  45. 

[If  A.  surrenders  customary  lands  to  B.,  who  declares  a  trust  theroof 
for  several  persons,  and  for  such  use  as  A.  shall  appoint ;  and  A.  makes 
a  will  of  his  whole  estate  and  efiects,  and  first  wills,  that  all  hb  debts 
shall  be  paid,  and  then  devbes  the  customary  in  distinct  parts  from  hb 
other  lands,   the  customary  lands  are  liable  to  the  debts.      2  Ves. 

271.] 

[If  tenant  in  tail  levies  a  fine,  and  declares  the  use^  to  pay  lOOL, 
and  afterwards  to  the  prior  uses,  and  afterwards  devises  the  estate  far 
the  payment  of  debts  generally;  it  shall  be  chaiged  with  all  debts. 
Dub.  Eq.  Abr.  IS9.] 

If  a  man  devises  that  hb  debts  shall  be  paid  out  of  bb  real  and  per- 
sonal estate,  if  the  executor  pays  beyond  the  personal  estate,  he  shall 
be  reimbursed  out  of  the  real.     2  Ca.  Ch.  109.     1  Ch.  R.  194. 

If  A.  devises  that  his  debts  and  legacies  shall  be  paid  in  the  first 
place,  and  afterwards  devises  land;  it  shall  be  subjeet.     R.  2  Ver. 

708. 

[A  devise  that  his  debts  should  be  piud  in  the  first  place,  followed  by 
a  devise  of  land,  charges  the  real  estate  with  the  payment  of  debts. 
2Adc.4Sl.] 

If  A.  devises  lands  to  B.  in  tail,  remainder  to  C.  in  fee^  and  after- 

12  wards 
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wards  ^ves  his  pencMuil  estate  to  B.,  andmakes  him  executor,  the  real 
and  personal  estate  are  subject  to  the  debts.     1  Ver.  41 1. 

So,  if  he  devises  an  annuiQr  to  the  eldest  son,  and  his  land  in  tail  to 
the  second  son,  and  makes  him  executor ;  the  land  shall  be  charged  with 
the  annuity.     R.  2  Ver.  144. 

[If  A.  eives  his  daughter  8000/.  (besides  12,000/.  secured  by  his  mar- 
riage setuement)  at  eighteen,  or  marriage,  and  directs  his  trustees  to 
raise  on  his  lands  as  much  as  with  his  personal  estate  will  pay  the  SOOO/. 
but  not  to  raise  it  till  eighteen,  or  marriage,  that  it  may  not  be,a 
debt  on  his  personal  estate ;  it  shall  be  raised  out  of  the  real  estate  only. 
2Atk.  570 

[If  a  man  by  his  will  wills  that  his  estate  in  L.  be  sold  for  the  payment 
of  his  debts,  legacies,  and  funeral,  and  gives  A.  an  annuity  and  several 
specific  legacies,  and  appoints  A.  and  d.  (who  is  testator's  heir  at  law) 
joint  executors,  and  some  days  after  adds,  And  I  give  and  devise  to  them 
all  my  personal  estate  not  herein-before  deviseo,  and  re-executes;  tixe 
personal  estate  passes  to  them  as  a  specific  legacy,  and  shall  not  be  ap* 
plied  to  exonerate  the  real  estate.    2  Atk.  624.] 

[If  a  man  by  his  will  desires  all  his  debts  may  be  paid  by  his  execu- 
tors, adding,  I  mean  those  only  of  my  own  contracting,  not  those  heavier 
debts  of  my  iamUy,  and  gives  his  personal  estate  to  his  mother,  and 
makes  her  executrix,  desiring  her  to  pay  all  his  just  debts  exactly;  and 
long  after  the  mother  buys  in  the  mortgages,  and  the  son  covenants  to 
pay  the  money ;  testator  dies,  mother  dies,  die  personal  estate  is  still 
exempted  from  both  principal  and  interest  on  these  mortgages,  and 
th^  are  still  a  charge  on  the  real.     1  Ves.  51.J 

If  a  man  devises  land  to  A.  and  l^acies  to  others,  and  makes  A. 
executor,  and  desires  him  to  see  that  nis  will  be  performed :  the  land 
shall  be  charged  with  the  legacies.     R.  2  Ver.  229. 

[If  a  man  by  his  will  first  eives  an  estate  for  life  to  his  wife,  and  in  the 

latter  part  creates  a  term  for  years,  to  take  place  firom  the  day  of  his 

death,  in  trust  to  raise  money  to  discbarge  his  debts  in  such  manner  as 

his  wife  shall  direct,  the  term  shall  take  place  of  the  wife's  estate  for  life. 

1  Atk.  419.] 

So,  if  he  says,  As  to  all  my  worldly  estate,  I  will  and  devise  in  man- 
ner following:  ImprimiSf  that  all  my  debts  be  paid,  and  then  devises 
lands,  &c. 

[If  a  will  says,  ^<  As  to  all  my  worldly  estate^  my  debts  being  first 
satisfied,  I  devise,"  &c. ;  the  real  estate  is  liable  to  the  debts.  3  P.  W.  91. 
C.  T.  T.  1 10.] 

[If  a  man  chai^ges  his  land  with  payment  of  his  debts,  all  the  debts 
he  contracts  during  his  life  will  be  a  charge.    2  Atk.  268.] 

[If  a  man  duly  executes  a  will,  charging  his  real  estate  with  legacies, 
and  by  a  second  will,  not  executed  in  form,  gives  general  pecuniary 
legacies,  they  are  equally  a  charge  on  the  land.    Ibid.] 

£The  words.  All  the  debts  I  have  contracted  since  1735,  must  be  con- 
strued, or  shall  contract.    3  Atk.  201.] 

If  A.,  by  will  duly  executed,  ffives  800/.  to  his  sister  B.,  and  400/. 
to  his  sister  C,  andall  his  fireebcHd  and  perscmal  estate  not  disposed  of, 
after  payment  of  debts  and  l^ades,  to  his  brother  D.,  and  by  a  second 
will  not  duly  executed,  revokes  all  others^  and  gives  400/.  to  B.,  and 

Q  q  3  100/. 
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100/.  to  C.J  and  the  residue  real  and  personal  to  D^  die  real  estate  is 
chargeable  with  the  latter  sams  only.    2  Atk.  268*] 

[If  a  man  by  will  charges  his  real  and  personal  estate  with  payment  of 
his  debts,  and  then  devises  all  his  real  and  personal  to  Am  and  makes 
him  executor,  and  he  pays  the  interest  of  debts  to  bond-creditors  who 
never  demand  the  principal,  and  he  sells  die  real  estate  the  pnrchaacr 
shall  not  be  disturbed  after  long  possession  (16  years).    2  Atk.  41.] 

[If  a  man  creates  a  term  fer  payment  of  debts,  and  declares  the  trust 
of  the  term  to  be  by  peroepdon  of  rents  and  profitsi  or  by  leasing  or 
mortga^g,  to  raise  sufficient  to  pay  the  debts,  it  restrains  it  to  paymeM 
out  of  rents  and  profits,  and  the  court  will  not  decree  a  sale;  oUierwiae^ 
ifit  is  a  trust  of  tne  rents  and  profits.    2  Atk.  104.  Vide  1  Brown,  91I.J 

[If  one  devises  to  A.  and  her  heir  all  Chfion  lands,  he  pavii^  aUddiCs 
and  l^acies  charged  on  them ;  and  after  his  decease  to  o.,  A.  most 
keep  oown  the  interest,  or  if  the  principal  is  pud,  he  pays  one4hird^ 
and  B.  two-thirds.    S  Atk.  SOI.} 

[If  aman  by  wOI  creates  a  pardcular  trust  out  of  particular  lands^  and 
subject  thereto  devises  them  over,  the  devisees  can  take  no  benefit 
but  of  the  remainder  after  the  whole  burthen  is  discharged.  3  Atk. 
556.] 

[If  a  man  by  will  recites  that  he  had  by  a  former  will  given  his  wife 
all  nis  real  and  personal,  that  she  is  dead,  therefore  he  now  disposes  of 
the  same^  and  first  orders  all  debts  to  be  paid ;  all  his  real  is  liable  by 
implicadon  :  but  if  he  goes  on  and  devises  certain  premises,  except  A. 
and  B.  to  pay  legacies ;  this  destrovs  the  implicadon,  and  the  creditOTS 
are  not  endded  to  payment  out  of  A.  and  B.    2  Ves.  SI 8.] 

[If  the  whole  real  estate  is  made  liable  to  debts  and  legacies,  the  sub- 
sequent devise  of  a  particular  part  of  it  fer  diat  purpose  does  not  restrain 
it     2  Ves.  568.] 

(3  A  4.)  In  what  order  they  shall  be  paid. 

Upon  a  devise  for  payment  of  debts,  debts  Upon  rimple  contract,  and 
upon  specialty,  shall  be  paid  in  proportion,  for  in  conscience  they  are 

TUy  due.  R.  Ca.  Ch.  82.  R.  per  Finch,  Ca.  Ch.  249.  R.2Ca. 
54.  lVer.64.102.  R.Ch.  R.196.  R.2Ver.62.  R.2Ver.76S. 
8Ch.  R.  12.     Eq.Abr.  141.    IP.W.  228. 

And  if  there  b  not  sufficient  to  pay  all,  the  loss  shall  be  equal.  R.  Ca. 
C3i.  32.    R.  2  Ca.  Ch.  54. 

So,  debts  barred  by  the  stat.  of  limitadons  shall  be  paid ;  fbt  they  are 
due  in  conscience,  though  the  stat.  has  taken  away  the  legal  remedy. 
Per  Cowper,  1  Sal.  154.     R.  2  Ver.  141.     Eq.  Abr.  189. 

So,  if  the  interest  upon  a  bond  exceeds  the  penalty,  and  die  devisee 
or  trustee  neglects  pa}rment,  he  shall  pay  interest  for  the  penalty. 
6  Sal.  154.     Vide  post,  (4  D  1,  &c.) 

After  a  decree  for  payment  equally,  one  creditor  shall  not  be  allowed 
to  have  preference  by  obtaining  a  judgment,  &c.    2  Ver.  435.  525< 

And  if  he  takes  out  execudon  at  law,  the  others  shall  have  equal  pro- 
pordon  out  of  the  assets  in  equity.    2  Ver.  486. 

If  a  note  is  given  to  A.  for  part  of  purchase-money,  and  the  purchaser 

gives  a  mortgage  to  A.  for  the  residue;  A.  shall  not  be  preferred  to  die 

other  creditors  of  the  purchaser,  for  the  note.    2  Ver.  281. 

But 
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But  judgments  shall  be  satisfied  before  other  debts;  for  those  in  their 
nature  chai^ge  the  land.  R.  Ca.  Ch.  S2.  1  Ver^  102.  S  Ch.  R.  1%. 
If  they  are  not  confessed  after  the  bill  exhibited.    R.  2  Ver.  62. 

So»  debts  fixed  by  bond  shall  be  paid  before  damages  not  ascertained. 
"SL  9  Ver.  272,  278. 

So^  ddits  which  afiect  the  real  estate  binds  aooording  to  priority;  as^ 
mcMtgages^  judements,  statutes,  and  reoognizanoes.  K.  in  Pari.  1705| 
1  Ver.  B2S,    £).  Abr.  141,  2. 

If  the  reongnizanoe  is  inrolled,  otherwise  not.    2  Ver.  750* 

S09  judgment^  according  to  the  priority  of  the  ori^nals.  2  Ch. 
R.  145.  ' 

FBtttby  Stat*  4&  5  W.  &M«  c.20.  s.  5.  no  judgment  not  docketted 
ana  entered  according  to  the  directions  of  that  act,^  shall  afiect  any  land 
or  tenements,  as  to  purchasers  or  mortgagees,  or  have  any  preference 
against  heirs,  executors,  or  admimstrators,  in  their  administration  <^  their 
ancestors,  testators,  or  intestates  estates.] 

A  vcduntary  bond>  for  the  benefit  of  a  wife,  shall  be  paid  after  debts 
upon  simple  contract,  and  before  legacies.    R.  temp.  G.  2. 6. 

And  debts  shall  be  satisfied  before  legacies.  Cont.2Ca.Ch.  S2.  Ace. 
per  Finch,  Ca.  Ch.  249.  R.  If  it  be  by  devise^  and  not  fay  deed.  Ca. 
Ch*  275.     Cont.  1  Ver.  482.     2  Ver.  184.     R.  ace.  2  Ver.  248. 

Sob  if  lands  are  devised  to  the  executor  for  payment  of  debts,  they  are 
assets,  and  the  debts  ought  to  be  paid  according  to  their  priority. 
1  Ver.  64.    Vide  ante^  (2  G  1.) 

[If  a  man  devises  lanas  to  trustees  to  pay  all  his  debis,  and  the  bond*- 
creditors  recover  part  out  of  the  personal  estate,  and  then  apply  for  the 
rest  out  of  the  real  estate  devised ;  they  shall  not  come  in  on  the  land  till 
tiie  simple  contract  creditors  have  received  thereout  sufficient  to  make 
them  equal  with  the  bond-creditors,  in  respect  to  what  they  have  re- 
ceived out  of  the  personal  estate.    8  P.  W.  822.] 

[If  a  cestuique  trust  of  a  real  estate  makes  a  mortgage  otit  in  fee,  and 
devises  the  equity  of  redemption  to  his  son  and  his  heirs^  subject  to  his 
debts,  the  bond«creditors  can  have  no  preference,  as  it  was  a  mortgage 
of  the  whole  inheritance.    2  Atk.  290.] 

[But  if  a  reversion  in  fee  was  in  the  mortgagor,  the  bond-creditor 
would  have  preference.    Ibid.] 

Sof  in  all  cases  where  there  are  assets  at  law,  though  the  creditors  pray 
Bid  in  equity.    R.  2  Ver.  405.  720.    £q.  Abr.  141 . 

So^iflandis  devised  to  an  executor,  to  pay  mortgages  in  the  first  place, 
then  particular  l^;acies,  and  afterwards  to  the  executor  in  fee ;  if  he 
mortgages  for  the  payment  of  other  debts  of  the  testator^  those  mortga^|es^ 
as  well  as  the  mortgages  of  the  testator,  shall  be  paid  before  the  legaaes^ 
R.  1  Ver.  69. 

But  a  devise,  that  his  debts  shall  be  paid  before  the  legacies  after  men- 
extends  only  to  pecuniary  legades,  and  not  to  land  expressly 
devised  for  the  payment  of  particular  sumsi     1  Ver.  457*  ' 

[If  lands  are  charged  with  payment  of  dd)tB^  and  part  devised  to  A., 
part  to  B.^  &c  the  creditors  cannot  be  paid  till  the  master  certifies  what 
proportion  each  devisee  is  to  contribute.    8  P.  W.  91.] 


Qq4  (3 A 5.)  The 
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1(3  A  5.)  The  surplus  shall  be  to  the  heir. 

If  a  man  devises  lands  finr  the  payment  oTdebts  and  l^ades,  and  gives 
^^IcgiCJ  tohishetr,  the  devisee  1ms  the  iidieritanoewiliKNit  a  trust  to  pay 
the  soiplns  to  the  heir.  B.  Ca.  Ch.  197.  2  Ver.  847.  B.  cont.  fior 
Ae  smidns  shall  be  to  the  bar.    S  Ver.  495. 

^  [If  A.  by  bis  will  aivea  5/.  to  bis  brother  uid  heir  at  law,  and  makes 
bis  wife  bis  whole  and  sole  heiress  and  esecotrix  of  all  Us  real  and  per- 
sonal estate,  the  same  to  seO  and  dispose  of  as  she  dnidcs  proper,  to  pay 
his  debts  and  Icoades;  the  sarphis  is  to  the  wifie^  andthcreisnoreBaltiog 
tmst  for  the  b^.    C.  T.  T.  268.    S  P.  W.  19S.] 

Bat  if  a  man  demes  lands  for  die  payment  of  debts  and  legacies, 
without  mor^  the  surplas  shall  go  to  tbe  beir.  R.  8  Ca.  C3i.  1 15. 
1  Qi.  B.  164.     8emb.  2  Ver.  247.    Vide  post,  (3  P  S.) 

Thonffh  be  devises  only  a  term  for  years.    R.  2  Vent.  859. 

S(^  if  tmstees  raise  money  sufficient  for  the  payment  of  ddMs  and 
legacies^  and  do  not  pay  tbem,  tbe  beir  shall  have  the  residue  of  dbe  lands, 
and  the  creditors  and  Imtees  must  pursue  their  remedy  against  the 
trustees.    R.  in  Pari.  1  Sal.  163. 

So,  if  there  is  a  devise  to  trustees,  but  the  trust  cannot  be  proved; 
the  trust  shall  be  decreed  for  tbe  beir.  R.  1  Ch.  R.  101.  R.  Eq.  Ga. 
122. 

If  the  wife  of  the  testator,  being  executrix,  takes  husband,  who  takes 
tbe  personal  estate  as  a  portion  with  his  wife,  yet  he  shall  account 
for  It,  for  tbe  benefit  of  the  heir,  though  no  creditor  is  concerned. 
IL2Ver.61.569. 

If  A.  devises  lands  to  trustees  to  be  sold  for  such  persons  as  he  shall 
appoint,  and  if  he  does  not  appoint;  then  for  B.  if  be  appoints,  but 
not  to  the  value,  the  residue  does  not  so  to  B.  but  to  the  heur.  R.2  Ver. 
571.  ^ 

If  a  man  devises  that  his  debts  and  legacies  shall  be  paid  by  the 
trostees  of  his  real  estate,  nnd  devises  to  his  wife,  whom  be  makes 
his  executrix,  the  residue  of  his  personvl  estate;  that  shall  be  aj^lied 
in  the  first  place  in  aid  of  the  real  estate.  R.  2  Ver.  569. 74a  ConC 
1  Lev.  205. 

Or,  if  the  residue  of  the  personal  estate  was  devised  to  tbe  hw. 
8  Ver.  740.     Eq.  Ca.  129. 

[But  if  a  man  devises  his  real  estate  to  trustees  for  payment  of  all 
debt^  levies,  and  funerals,  then  specific  legacies,  and  then  all  the  resi- 
due of  his  personal  to  his  executors,  the  real  estate  shall  first  be  applied, 
and  if  not  sufficient,  the  personal.    2  Adc.  79.] 

[(3  A  6.)  When  the  land  shall  be  sold.    Vide  post,  (4  H  5.)] 

If  a  man  devises  money  to  be  paid  out  of  the  profits  of  land,  and  the 
profits  do  not  amount  to  die  sum,  the  land  shall  be  sold.  D.  2  Vent.  S57. 
1  Ver.  256. 

So,  if  be  devises,  after  his  debts  paid,  500/.  for  portions  to  bis 
daughters,  and  to  bis  executrix  all  his  lands  and  tenements,  goods  and 
chattels.  In  such  case,  if  the  personal  estate  and  the  pronts  of  the 
lands  are  not  sufficient  to  pay  debts  and  legacies,  the  executrix  shall 
be  decreed  to  sell  the  lands.     R.  Ca.  Ch.  179. 

So^  if  a  devise  is  of  portions  for  daughters  out  of  land  to  be  paid  at  a 

day 
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day  fixed,  and  the  annual  profits  do  not  amount  to.  a  sum  sufficient  to 
make  the  payment  at  the  day,  the  trustee  may  sell  the  land.  R.  Ca.  Ch. 
176.  240. 

£If  one  has  a  power  to  appoint  to  an  unprovided  child,  in  such  man- 
ner as  he  shall  direct,  the  payment  of  2002.  to  be  raised  by  trustees  out 
of  the  rents  and  profits  of  an  estate,  and  the  annual  profits  are  not  suf- 
fident,  it  diall  be  sdd.     1  Atk.  505.] 

£AnthorisiiM;  a  man  to  raise  money  out  of  the  rents,  issues,  and  profits 
of  an  estate,  <foes  not  empower  him  to  raise  it  otherwise  than  out  of  the 
yearly  profits,  unless  that  mode  of  raismg  it  would  be  inconvenient. 
2  P.  Wms.  19.] 

[But  where  die  authority  is  express  that  the  money  shall  be  raised 
out  of  the  rents,  issues,  and  profits  of  the  estate,  by  leasingi  it  cannot 
be  raised  by  sale  or  mortgage^  if  it  could  be  raised  by  leasing  within  a 
reasonable  time.    R.  2  P.  Wms.  1 S.] 

[If  it  cannot  be  raised  within  a  reasonable  time^  it  may  be  nused  not- 
widistanding  the  express  words  of  the  power  by  sale  or  mortgage. 
Semb.  2  P.  Wms.  19.] 

[Where  the  money  cannot  properly  be  raised,  otherwise  than  by 
lei^g  according  to  the  terms  of  the  power,  it  shdl  not  be  raised  by 
sale  or  mortgage,  though  the  whole  fee  subject  to  the  power  was  limited 
to  the  settler  in  fee,  and  he  has  made  no  diqx>sition  of  it  otherwise  than 
by  a  voluntary  settlement.     R.  2  P. Wms.  13.] 

[I.  S.  bdng  seised  in  fee  of  certain  lands  created  a  term  in  trust,  that 
the  trustees  should  raise  1500/.  out  of  the  rents  and  profits  of  the  estate^ 
as  well  by  leases  for  lives,  or  for  21  years,  and  reserved  the  fee  to  him- 
self, aiter  which  he  setded  the  estate  by  a  voluntary  conveyance  upon 
two  persons  in  strict  setdement,  with  remainder  to  himself  in  fee ;  the 
trustees  raised  the  1500/.  by  mortgage,  and  upon  a  foreclosure  bill 
against  a  toiant  for  life^  under  the  voluntary  conveyance ;  the  chan- 
cellor said  it  was  material  to  know  the  yearly  value  of  the  estate,  that 
he  might  see  within  what  time  the  1500/.  might  have  been  raised,  but 
gave  bis  opinion  that  primd  facie  the  trustees  nad  no  power  to  raise  the 
money  by  mortgage,  and  that  the  mortgage  was  void  as  to  so  much  of 
that  money  as  might  have  been  raised  before  the  defendant's  interest 
vested  in  possession.    2  P. Wms.  IS.  P.  C] 

So,  if  a  man  devises  that  his  debts  and  legacies  shall  be  paid  out  of 
the  profits  of  his  land :  the  land  itself  may  be  sold  for  those  purposes. 
R.  2  Ca.  Ch.  205.     Eq.  R.  90. 

So^  if  he  devises  lands,  except  the  manor  of  D.  which  I  appoint  for 
the  paying  of  my  debts ;  the  executors  may  sell  the  manor  of  D.,  for 
that  is  the  most  effectual  means  for  the  payment  of  debts.     R.  Sav.  73. 

[If  A.  devises  his  copyhold  estate,  one-third  to  his  wife  for  life^  and 
two-thirds  to  his  son,  with  a  proviso,  that  if  his  personal  estate^  and 
his  house  and  lands  atW.  shall  not  pay  his  debts,  then  his  executors 
to  raise  the  same  out  of  the  copyhold;  wis  entitles  them  to  sell  the  copy- 
hold.    I  Atk.  421.] 

So^  if  he  devises  rents  and  profits  to  pay  an  annuity,  and  afterwards 
to  pay  debts  and  portions,  and  afterwards  to  other  persons ;  if  the  debts 
and  portions  cannot  be  conveniently  raised  without  a  sale,  it  shall  be  de- 
creed.    R.  2  Ver.  26. 

So,  if  he  devises  an  estate  to  A.  in  tail,  remainder  to  B.,  &c.  and  gives 

Power 
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power  to  hb  euealor  to  nbe  Bioaiy  ibr  Us  hebv  and  to  p^ 
€Kgcator  may  mIL    R.  S  Ver.  IM. 

Sof  if  a  Mle  is  oooTenieot  for  the  ketrt  it  shall  be  directed  upoo  lus 
ssity  though  the  yoanger  sons  oppose  it,  as  wdl  as  fcr  the  bcoefii 
of  the  younger  soosy  to  wbouk  portions  are  giren.  R.  S  Vcr.  154. 
42a 

Bat  if  a  man  makes  a  volantary  settlement,  opon  tnii*  to  pay 
debts  ont  of  the  profits  of  the  hnd»  the  trustees  cannot  sdl.  1  Ver. 
IM. 

So^  if  hft  devises  Umd  fcr  the  payment  of  debts  ont  of  the  annnal 
profits  only.    1  Ver.  104.    Eq.  R.  90. 

[The  directing  a  0POSS  sum  to  be  raised  does  not  neoessaiily  imply 
that  it  shall  be  raised  at  ooce^  and  in  swA  cases  the  court  will  not  direct 

a  sale  if  not  abadutdy  necessary.     1  Atk.  650.] 

[If  a  man  devises  the  rents  and  profito  of  his  plantation  to  traslees 

on  certain  trusts,  the  land  shall  not  be  sold.    lVes.68S.] 

[If  a  man  devises,  that  trustees  shaU  sell  his  red  estate,  and  what  arises 

by  such  sale  shall  go  to  his  daughter,  and  her  issu^  and  if  she  die  with- 
ont  issue,  then  to  two  other  daughters ;  the  landshall  be  sold,  and  the 
fint  dangler  have  the  money,  notwithstanding  the  contingent  interest 
oftheo£ers,    Bnnb.  12.] 

[If  a  man,  havinga  son  and  a  daughter,  devises  his  lands  to  trustees 
for  paying  funerals,  debts,  and  l^acies,  then  for  raiang  maintenance 
for  his  children,  and  surplus  rents  and  profits  to  the  younger  chiUbnoi  at 
twentjMme^  the  lands  to  the  eldest  at  twaity-three;  the  land  shall  be 
sold  for  payment  of  debts,  the  legacies  shall  be  paid  as  the  rents  arise. 

1  Vol.  410 

(3  A  70  Who  shall  sell. 

If  land  is  devised  for  payment  of  debts  and  l^gades,  and  no  p^aon 
named,  who  is  to  sell ;  the  executor  may  sell.  Ca.Ch.  178.  2Jon.SS. 
R.  Dal.  106.     Dy.Sri.b. 

S09  if  it  is  devised  to  be  sold,  and  the  money  to  be  distributed.  R.  Ga. 
Ch.  179* 

80^  if  a  sale  was  decreed  after  a  contingency,  and  before  that  h^qpena 
the  executor  dies ;  his  executor,  who  diums  the  land  after  his  death, 
nMvsell.    Ca.  Ch.  180. 
.   So,  if  a  sale  is  devised  for  charitable  uses,  die  executor  shall  sdL 

2  Jon.  26. 

[So,  shall  the  heir  be  decreed  to  jdn  in  the  sale.  Ca.  CSi.  262.  R. 
1  Ch.  R.  168.     R.  2  Ver.  99.] 

[If  testator  devises  all  his  real  and  personal  estate  to  be  sold  for  pay- 
ment of  his  debts,  and  no  person  named  who  is  to  sell,  the  executor  and 
heir,  and  all  pnqser  parties  to  be  named  by  the  master,  shall  join  in  the 
sale.    1  Adc  420.] 

[If  a  man  devise  lands  in  W.  to  trustees,  to  raise  money  fay  sale  to 
pay  off  what  is  due  on  lands  in  S.  mortgaged  to  A.  and  settled  on  B.  in 
fee,  and  his  other  debts,  and  then  to  C.  his  natural  son ;  A.,  B.,  C,  the 
trustees,  and  the  administrator,  shall  join  in  the  conveyance,  and  B.  diall 
covenant  against  her  own  acts,  and  the  acts  of  her  devisor,  as  to  so  mudi 
as  she  is  benefitted  by  the  estate.     3  Atk.  264.] 

So,  ifland  is  devised  for  payment  of  debts  and  legacies,  and  no  person 

named 
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luuned  to  sell,  imd  it  descends  to  the  heir,  the  heir  dnll  be  decreed  to 
sdL    R.  1  Leir.  804.    1  Ch.  R.  287. 

So,  if  the  devise  is,  that  the  executors  shall  sdl,  and  they  die  before  a 
sale,  the  hdr  shall  be  decreed  to  sell.    R.  Ch.  Ca.  180. 

So,  if  the  deirisee  is  for  portbns  irf* younger  sons.  Agreed  Ca.  Ch. 
180. 

So^  if  the  devise  is  for  a  sale,  and  that  the  money  shall  be  distributed 
to  strangers.  R.  cont  finr  that  amoinits  to  a  total  disherison  of  the 
heir.  &.  Ch.  180. — R.  oont  but  it  was  reversed  in  Parliament,  and 
then  R.acc. 

So>  if  the  devise  Is^  thai  the  heir  ehall  sell ;  his  hdr  may  sell. 
2  Jon.  28. 

So,  if  the  devbe  is,  that  after  die  death- (^  A.  the  land  shall  be  sold, 
without  saying  by  whom,  and  A.  is  named  executor,  and  after  his 
death  his  executor  sdls;  though  the  sale  by  him  is  void,  yet  the 
vendee  shall  have  the  land.  R.  coot,  bat  it  was  reversed  in  parliaonenf. 
2  Jon.  26* 

So,  if  a  man  devises^  that  A.  and  B.  ehall  sell,  who  are  not  executors, 
and  A.  dies ;  B.  with  the  heir  shaD  sell,  for  it  was  a  trust  whidi  survived. 
R.  HaM.  204.    Semb.  1  Jon.  852. 

So,  if  a  devise  is  of  land  to  A.  and  B.  to  be  sold,  and  the  heir  is  under 
age;  a  sale  shall  be  decreed,  without  giving  the  heir,  after  he  comes  of 
age,  timd  to  join,  for  nothing  descends  to  him.    R.  2  Ver.  429. 

[If  lands  are  devised  to  trustees  to  be  sold  for  payment  of  debts,  the 
infant  heir  at  law  has  no  day  given  him  to  shew  cause  when  he  comes  of 
age;  but  where  the  devise  is  to  no  person,  he  has.     1  Atk.  420.1 

So,  if  a  man  devises  lands  to  be  sold  by  his  executors,  or  to  his  exe- 
cutors to  be  sold ;  an  interest  vestA  in  the  executors.    Hard«  419* 

(3  A  8.)  How  expounded,  where  the  words  are  ambiguous. 

If  a  man  devises  an  estate  to  his  executors  equally ;  it  does  not  sur- 
vive.    R.  1  Ver.  82.    Vide  post,  (3  V  S.)     Vide  in  Demise,  (N  8.) 

If  he  devises,  that  land  shall  be  purchased  with  the  reddne  of  his  per- 
iK>nal  estate,  for  the  benefit  of  his  wife  for  life,  and  afterwards  for  his 
executors,  equally  to  be  divided,  and  one  dies ;  the  other  shall  not  have 
the  whole,  for  it  does  not  survive.     R.  1  Ver.  S2. 

[If  a  man  after  giving  l^cies  to  be  paid  at  particular  times,  devises 
the  residue  of  his  persond  estate  to  his  two  sons,  to  be  equally  divided 
between  them,  and  in  case  of  either  of  their  deadis,  the  whcde  residue 
to  be  enjoyed  by  the  survivor ;  it  shall  be  expounded,  their  death  be&tpe 
twenty-one  without  issue.    3  Atk.  619.     1  Ves.  89.] 

][If  one  devises  real  and  personal  estate  to  trustees,  to  turn  all  into 
money,  and  then  lay  it  out  in  land  to  the  use  of  three  persons  for  life  as 
tenants  in  common,  not  as  joint-tenants,  but  so  that  if  either  die  widiout 
issue  living  at  the  time  of  his  death,  that  share  to  go  to  the  survivors, 
then  to  trustees  to  preserve,  &c.  then  after  their  respective  deaths  to  die 
first  and  other  sons,  then  to  daughters,  then  to  ten  grand-children,  their 
heirs,  &c.  equally,  as  tenants  in  common,  not  joint-tenants;  and  two  of 
the  nephews  and  three  of  the  grand-children  die  in  testator's  life^  and 
third  nephew  dies  leaving  a  son,  he  shall  have  only  his  &Uier's  share^ 
the  other  two  go  over,  but  the  shares  of  the  three  grand<4;hildren  who 
died  are  not  transmissible,  but  lapse.     1  Ves.  70.] 

[If 
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[If  testator  desires  the  residue  may  be  divided  between  A.  and  B.^ 
it  means  equally  divided,  and  they  are  tenants  in  common*   1  Ves.  542«3 

If  he  devises  the  residue  of  his  personal  estate  to  A.,  B.,  and  C,  Mod 
the  wife  of  C,  C.  and  his  wife  shall  have  only  one-third  part^  the  wife 
only  being  a  relation  of  the  testator.    R.  1  Ver.  283. 

If  a  man  devises  200^  per  ann.  out  of  his  manor  of  Walden^  and  he 
has  the  manor  of  Walden  otherwise  Chippen  WaUen  of  the  value  of 
8(tf.  per  ann.,  and  another  manor  of  Brook's  Walden ;  the  duurne 
ahaU  be  upon  Brook's  Waldoi,  which  is  of  greater  value.  1  Ch.  R. 
Id8»  9. 

If  he  devises  500/.  to  the  eldest  son  of  B.  to  be  begottent  to  put  him 
out  apprentice,  the  eldest  son  of  B.,  bom  after  the  death  of  the  devisor, 
shall  have  it,  before  he  is  put  out  apprentice.    2  Ver.  431. 

If  he  devises  lands  to  trustees,  for  A.  and  B.  for  their  lives,  and  after- 
wards to  the  children  of  A.  and  B.,  the  children  aftierwards  bom  shall 
take  in  common  with  those  then  in  being.     R.  Eq.  Ca.  105. 

If  a  devise  is  to  the  younger  children  of  B.  who  has  a  son,  who  is  bu 
heir;  he  shall  not  have  any  part  of  the  thing  devised,  though  he  is 
younger  in  age  to  the  other  children.     1  Ch.  R.  224. 

Though  m  was  originally  the  younger  son,  but  afterwards  became 
the  heir.    R.  3  Ch.  R.  1. 

So,  if  portions  are  to  be  raised  for  younger  children,  as  the  fiuher 
shall  appoint ;  and  he  appoints  to  his  second  son,  upon  his  marriage, 
being  of  lull  age,  2000/.,  who  seven  vears  afterwards  becomes  the  heir 
by  the  death  of  an  elder  brother  without  issue;  the  &ther  may  make 
another  appointment  of  thb  sum,  for  younger  children ;  for  the  first  was 
upon  a  tacit  condition,  that  the  son  provided  for  should  continue  a 
younger  son.     R.  2  Ver.  530. 

But  if  land  is  settled  to  the  use  of  the  second  son  of  B.  in  tail^  if  he 
takes  the  name  of  the  donor,  the  second  son  shall  have  it,  though  be 
afterwards  becomes  the  heir.    R.  2  Ver.  660. 

If  a  devise  is  of  20/.  per  ann.  out  of  a  term  for  years,  if  A.  so  loo^ 
lives :  if  A.  does  live  so  long,  and  the  devisee  dies,  his  executor  shafi 
have  it;  for  the  paypient  continues  during  the  term.  R.  2  Ver.  35. 
666,7. 

tif  a  man  devise  his  real  estate  to  his  daughters,  subject  to  an  annuit]^ 
lb  son  till  he  attains  forty  years,  (hoping  he  will  then  have  seen  his 
folly,}  then  to  him  for  life,  with  remainders  over,  and  the  son  dies  before 
forty,  the  devise  to  the  daughters  ceases.     3  P.  W.  176.] 

[but  if  Ae  devise  was  a  mnd  to  pay  debts  or  portions,  it  should  con 
tinue  till  such  time  as  A.  should  have  attained  for^.     Ibid.] 

If  a  devise  is  to  the  devisor's  wife  for  life,  and  afterwards  to  his  son 
and  his  heirs,  proviso  that  if  his  son  dies  without  issue,  his  daughter 
shall  have  200/.  If  the  son  has  issue  at  his  death,  the  daughter  shall 
not  have  the  200/.,  though  such  issue  dies  within  three  months  after- 
wards.   R.  2  Ver.  686. 

If  a  devise  is  of  a  coU^  lease  to  A.  for  life,  paying  10/.  per  ann.  to 
B.,  and  afterwards  to  B.,  the  renewal  ought  to  he  maae  by  A.,  having 
a  proportion  of  the  fine  ftom  B.     R.  2  Ver.  667. 

If  a  man  devises  5/.  per  ann.  to  B.  during  the  life  of  his  wife,  upon 
condition  that  he  behaves  himself  civilly  to  her,  without  saying  to  B.  his 
executors  and  administrators ;  if  B.  dies  in  the  lifetime  of  the  wife,  his 
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executor  dudl  not  hare  it ;  for  the  bequest  was  personal  to  B.  R.  Pr. 
C9i.  17$. 

If  a  will  is  made  in  Latin,  Datch,  &c.  of  lands  in  England,  it  does 
not  pass  the  inheritance,  where  there  are  not  proper  words  by  die  oxn- 
mon  law.     1  Ver.  85.  146. 

If  A.  devises  his  lands  in  B.,  but  the  will  is  void  for  want  of  three 
witnesses,  it  is  not  suflteient  to  devise  a  term,  which  A.  hath  to  attend  the 
inheritance,  though  the  words  are  snflEMaent  to  have  passed  it,  if  it  was 
a  tenn  in  gross.     R.  £q.  Ca.  127. 

[If  a  man  having  freehold  and  leasehold  at  A.  devises  all  his  lands 
and  tenements  at  A.  by  will,  not  in  presence  of  three  witnesses,  neither 
freehold  nor  leasdiold  passes ;  though  had  it  been  duly  executed,  the 
freehold  only  would  have  passed,  and  had  he  had  only  leasehold,  that 
would  have  passed.     1  Ves.  2710 

If  a  will  is  written  in  figures  or  obscurely,  it  mav  be  referred  to  a 
master,  to  be  assisted  by  persons  having  skill,  to  cfisoover  the  sense. 
P.  W.  425. 

[If  words  are  repugnant  or  nonsensical,  they  may  be  tranqmed  or 
rgected ;  thus,  if  a  man  gives  his  daughter  6000/.  for  life,  and  afier  her 
death  the  interest  to  be  mvided  between  her  husbmd  and  children,  hus- 
band half  for  life,  (if  no  children,  interlined),  the  children  the  other 
half;  on  his  death,  his  half  to  the  children,  till  the  children  attain 
twenty-one,  the  whole  interest  to  husband ;  on  his  death,  they  to  have  the 
remaining  5000/. ;  if  no  children  at  daughter's  death,  or  they  die  befiwe 
twenty-one,  then  on  further  trust  mentioned. — If  there  are  no  chUdren, 
husband  is  entitled  to  the  whole  interest  for  life.    2  Ves.  277J       * 

[A  devise  of  the  use  of  a  house  for  life,  plate,  linen,  and  every  thing 
eke  her  occasions  shall  require ;  and  that  all  goods,  furniture,  plate, 
books,  pictures,  and  every  thing  dse,  shall  remain  and  be  enjoyed  by  the 
peracm  in  possession  for  the  time  being. — In  the  first,  every  thing  else 
includes  provisions,  wine,  com,  &c  in  the  latter  not ;  in  neither,  canes, 
watches,  India  pieces  not  made  up,  &c.     Ibid.] 

[If  a  man  give  the  use  and  occupation  of  his  house,  with  stabling  and 
fields,  to  his  daughter  for  life,  and  then  devises  the  three  fidds  to  her  for 
life,  without  waste,  and  then  over ;  the  clauses  are  co-extensive^  and  she 
shflJl  have  the  use  for  life.     Ibid.] 

So,  if  the  name  of  a  legatee  is  mispelt  or  mistaken.     P.  W.  425. 

SIf  A.  devises  lands  to  her  son  B.  and  his  heirs  and  assigns  for  ever, 
if  he  dies  in  his  minority  and  unmarried,  or  without  issue,  then  tocher 
son  C,  his  heirs,  &c.;  this  is  aiee  to  B.,  with  an  executory  devise  to  C, 
and  if  B.  comes  of  age,  marries,  and  dies  without  issue,  the  or  dall  be 
construed  oft^  and  the  lands  are  subject  to  his  specialty  debts*  SAtk.SSO. 
was.  140.] 

[If  a  man  by  will  gives  his  real  estate  to  his  wife  for  life,  and  after 
her  death,  and  failure  of  iasne  by  him,  to  his  sister  A.  with  other  remain- 
ders over,  and  all  the  limitations  are  for  life;  it  shall  be  construed  that 
it  means  a  failure  of  issue  during  the  lives  in  beii^  and  so  the  limitation 
be  good.     S  Atk.  440.] 

[If  a  fiither  by  will  gives  his  real  estate  to  his  four  son^  their  heirs  and 
assigns,  to  be  equally  divided  between  them  as  tenants  in  common,  and 
not  as  j<Mnt-tenant8,  with  the  benefit  of  survivorship;  and  he  has  used 
the  same  words  in  a  former  clause  relating  to  his  personal  estate^  and 

giving 
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gmng  them  the  beoflfit  of  nimvonh^b  in  esse  any  of  them  died  befixe 
twenty-one;  the  devise  of  the  real  estate  shall  be  ccmstnied  in  the  same 
manner.    8  Atk.  5S4.     1  Ves.  IS.     1  Wils.  165.] 

[If  A.  by  will  gives  the  residue  of  her  estate,  r^  and  personaly  to  B. 
in  trust,  to  pay  the  produce  to  C.  for  life^  into  her  own  hands,  for  her 
separate  08^  and  after  her  death  to  her  children,  C.  has  no  power  to  raise 
money  by  annuity  for  her  life;  and  if  she  does,  she  shall  beat  liber^  to 
redeem  on  paying  principal  and  interesti  thou|^  no  clause  of  redemption. 
S  Atk.  641.] 

[If  a  man  by  will  gives  lands  (and  his  personal  estate  to  be  laid  out  in 
lands)  to  diaritableuses ;  then  by  codicil^  reciting  his  will,  themortmain 
act,  and  his  doubts  wh^her  his  wiU  is  good  (yet  being  still  desirous  of 
confirming  his  will),  but  if  by  law  the  estate  cannot  go  to  those  uses,  he 
devises  it  to  A.  and  his  heirs;  and  by  another  codicil,  reciting  he  is  ad- 
vised the  devise  of  his  lands  would  be  void,  and  it  beiug  his  intention 
the  charity  should  be  continued,  and  being  advised  his  personal  estate 
can  be  given,  he  therefore  ffives  his  personaJestate  to  the  charitable  uses, 
and  bis  real  estate  to  A. ;  me  real  estate  is  well  devised  to  A,  Per  B.  R. 
mianiamus;  and  Hardwicke  C.    S  Atk*  551.     1  Ves.  32.} 

[If  A  man  devises  his  estate  to  A«  to  settle  it  on  K  for  life^  on  G.  for 
life,  and  then  on  any  peraon  or  persons,  for  their  several  lives,  who  are 
descended  fixxm  testator's  mother,  with  power  to  revoke  and  appoint 
anew,  provided  it  be  to  a  descendant  of  his  mother,  his  desire  bduDg^  his 
estate  shoulid  continue  to  peiacms  always  desomded  of  his  mother;  and 
adviiiBS  that  a  writing  may  be  made  to  trustees  for  ninety-nine  years^  to 
the  said  uses;  A.  may  under  this  will  limit  an  inheritance.     1  Ves. 

[If  a  man  devises  his  real  and  personal  estate  to  trustees  for  his 
daughter  and  her  heirs  for  ever,  proviso,  if  she  dies  before  twen^-one 
or  marriage,  then  to  convey  to  his  nearest  relaticm  of  the  name  of  a1  and 
to  his  or  her  heirs,  executors,  &c.  for  ever ;  daughter  dies  under  age  and 
unmarried,  the  devise  over  is  not  void  for  uncertainty,  nor  shall  go  to 
the  heirt  nor  be  confined  to  a  siiigle  person,  but  goes  to  the  stock  of  the 
A.'s  who  were  nearest,  and  as  well  diose  who  had  changed  their  names 
by  marriage  as  others.     1  Ves.  S950 

[If  aman  devise  to  his  son,  <<  all  that  estate  Ibonghtof  A.;"  both  the 
land,  and  all  testator's  interest,  in  it  pauses,     2  Ves.  48.] 

[If  aman  having  a  reversion  infee^  devises  to  his  son  the  reversion  of 
the  tenement  A. ;  a  fee  passes.    Ibid.] 

[In  a  residuary  devise  where  estate  is  mentioned  generally,  acoampm- 
Died  with  personal  things,  it  shall  be  restrained  to  personal;  but  where 
t^  estate  is  mentioned,  Uie  mrsonal  things  mentioned  are  considaed  as 
an  enumeration  only.    Ibid. J 

[If  A.  devises  all  his  real  and  personal  estate  in  trust  by  B.»  C,  and 
D.,  and  desires  his  debts  and  legacies  to  be  paid,  the  hdr  he  shall  men* 
tion  to  be  well  educated,  and  that  the  first  son  of  £.3  when  twenty-one, 
shall  baveallhb  estate  real  and  personal;  the  personal  passes  first  to  the 
trustees  for  payment  of  debts,  then  the  surplus  belongs  to  £.'s  son 
when  twenty-one;  and  shall  accumulate  till  then ;  the  real  estate  passes 
to  tmstees,  and  die  trust  is  an  executory  devise  to  K's  son  at  twenty- 
one;  the  mesne  profits  to  go  to  En  heir  at  law,  till  son  bonij  then  to  the 
son  fev  bis  education;  (but  semb,  the  surplns,  if  any,  belongs  still  to  £.) 
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Qa*  Why  dKNiU  not  die  profits  of  the  peracnial  estate  be  also  applied  to 
.the  son's  education  ?    2  Ves.  521.] 

[If  feme  covert,  with  power,  devises  to  her  husband  for  life,  then  to , 
her  diildren  if  she  should  leave  any  to  survive  her^  but  if  she  should 
leave  none,  nor  the  issue  of  such,  then  to  A.,  makinff  him  sole  heir  in 
de&ult  of  issue  left  by  her,  and  after  the  husband's  death;  the  children 
take  an  estate  tail,  not  fee  simple,  and  the  remainder  to  A.  is  good ;  for 
it  is  not  a  contingent  executory  limitation  on  her  dying  without  chil- 
dren living  at  her  death,  but  a  general  dying  without  issue.  2  Ves. 
610.] 

[Words  shall  receive  a  construction  according  to  the  subject  mat- 
ter (as  if  freehold  and  leasehold  are  devised  by  die  same  words.) 
Ifakl.] 

[If  A.  having  400/.  Soutk>Sea  annuities,  and  iOCtf.  East-India  stocky 
gives  B.  10/.  per  ann.  out  of  the  dividends  of  the  South-Sea  annuities^ 
and  gives  C.  die  4002.  East^India  stock,  and  gives  D.  the  400^.  South- 
fieaannuides,  subject  to  the  payment  to  B.,  and  he  afterwards  buys 
100/.  more  South-Sea  annuides,  and  sells  the  East-India  stock,  and  buys 
800/.  more  South-Sea  annuities,  and  is  afterwards  paid  off  tke  first  400/. 
and  the  odier  100/.  South*Sea  annuides  by  a  draught,  which  he  lodges 
with  E.,  direcdng  him  to  vest  it  in  three  per  cent  annuities,  but  E.  vests 
it  in  South^Ssa  annuities,  and  A.  makes  a  codicil,  and  devises  the  note 
for  500/.  in  £.'s  hands  to  F. ;  the  le^ai^of  10/.  per  ann.  and  the  specific 
Iq^acies  of  the  fimds  are  gone^  and  F.  is  endded  to  the  produce  of  the 
■ote.    2  Ves.  623.] 

[In  a  devise  of  aU  his  stock  in  trade,  only  shop  goods  and  utensils  in 
tracle  are  included;  not  book-debts,  cash,  bills,  or  money  in  goldsmith's 
hands.    Bunb.  28.] 

When  words  in  a  devise  shall  be  expounded  odierwise  than  in  a  deed, 
vide  Lq;acy,  post,  (3  Y  1.) 

When  the  devisee  shall  hove  the  same  privileges  as  an  heir,  vide 
Lq;acy,  post,  (8  Y  2.) 

(3  B)  Dtocotterp. 

(SB  1*)    When  a  bill  lies  for  a  discovery. 

S0|  a  bill  in  equity  lies  for  discovery  of  a  dde  and  deed.    Vide  post, 

(8  II.) 

For  discovery  of  court  rolls,  ledgers,  &c  to  be  used  at  a  trial,  which 
relate  to  the  plaintiff  and  defendant.     R.  Hard.  180. 

[Every  heur  at  law  has  a  ri^ht  to  a  discovery  by  what  means  and 
under  what  deed  he  is  disinherited^     1  Atk.  528.    2  Ves.  889.] 

[The  heir  at  law  has  a  riffht  to  have  deeds  and  writings  produced,  and 
lodged  in  proper  hands  for  nis  infection,  befi>re  he  has  established  his 
dde,  and  to  remove  terms  out  of  the  way  that  might  prevent  his  reco- 
vering possession  at  law.    Ibid.] 

[lie  lord  of  a  manor  may  bring  his  bill  for  discovery  of  treasure  trove. 
Bunb.  18.] 

[Any  person  in  possession,  as  tenant  or  otherwise,  msiy  bring  bill  for 
discovery  of  his  due  who  brings  gectment  agunst  him,  even  thou^ 
he  is  a  wrong-doer  against  every  body.     1  Ves.  248.] 

So^  it  lies  for  discovery  of  goods  put  on  board  a  ship,  though  insured 

at 
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at  a  Sinn  certain,  intereA  or  no  intereat;  fisr  die  wtime  of  tlie  goodi 
aaved  ought  to  be  deducted  out  of  the  sum  to  be  paid  far  imwirancfc 
2  Ver.  716. 

So^  a  bill  far  discovery  of  a  note,  deed,  &c.  lies  after  six  yean  are 
dapsed;  for  the  statute  of  limitations  is  no  plea  to  it.  R.  Ch.  R«14>« 
Bnnb.  60. 

A  bill  for  disooveiy  ought  to  chaige  eiqiressly,  that  die  defendant 
has  the  deeds,  goods,  assets,  &c.     Ca.  Ch*  226. 

[When  a  man  brings  bill  for  discovery  only  of  deeds,  and  to  have 
them  established,  he  shall  annex  affidavit  that  he  has  them  not,  or  it  is 
cause  of  demurrer ;  but  where  he  also  prays  rdie^  affidavit  is  not  neces- 
sary.   Bunb.  46.] 

[If  a  bill  b  brought  for  relief  as  well  as  discovery  of  deeds,  an  affi- 
davit luusi  be  annexed  that  plaintiff  has  not  the  deeds»  or  defendant 
may  demur.    S  Atk.  17.] 

[On  a  bill  for  discovery  only,  plaintiff  cannot  reply,  and  most 
diflniss  and  pay  costs,  though  he  has  had  discovery,  and  defendant  was 
the  occasion  of  the  bill.     Banb.  124>.] 

If  to  a  bill  for  discovery,  it  am>ears  that  there  was  sudi  a  deed,  and 
that  it  is  suppressed  by  the  defendant,  there  shall  be  a  decree  for  enjoy- 
ment by  the  plaintiff,  until  the  defendant  produces  the  deed ;  but  not 
upon  a  supposition  of  a  deed  suppressed,  when  it  does  not  appear  whedier 
there  was  such  a  deed.    2  P.  W.  680. 

[If  pkiintiff  claiming  by  a  remainder  in  tail,  expectant  on  B.  tenant 
in  tail's  dying;  without  issue,  brings  a  bill  against  the  sisters  and  heirs  of 
such  tenant  in  tail,  who  answer,  that  B.  executed  a  lease  and  release  to 
make  a  tenant  to  the  praecipe,  suflfered  a  common  recovery  to  the  use  of 
himself  in  fee,  and  refer  to  the  deeds  in  their  custody,  the  court  will, 
before  hearing,  order  defendants  to  leave  the  deeds  with  their  clerk  in 
court.     3  P.W.  563.] 

[The  counsel  who  draws  a  deed  of  annui^,  and  is  executor  to  the 
annuitant,  and  submits  to  produce  the  draught  by  his  answer,  and  does 
notinuist  on  privilwe^  as  a  counsel,  may  be  ordered  to  produce  it  before 
the  hearing.    2  Atk.  214.] 

[A  defendant  mar  be  obliged  to  discover  a  case  which  he  had  stated 
to  his  own  counsel  for  opinion,  and  the  facts  contuned  in  the  case.  R.  on 
demurrer,  and  affirmea  by  the  l<ords.    Ibid] 

So,  a  bill  lies  for  discovery  of  assets,  to  enable  the  plaintiff  to 
bring  an  action  at  law  against  an  executor  or  administrator.  Vide  ante^ 
(2  G  3.) 

And  it  lies  before  probate,  or  pendente  lite  for  a  probate.    Ver.  49. 

Or,  against  an  heir. 

[On  a  bill  for  executing  a  trust,  by  settling  an  estate  on  the  several 
branches  of  9  family,  plaintiff  a  younger  brower  has  a  right  to  a  disco- 
very from  an  elder  brother,  whether  he  lias  a  son  who  would  be  the  first 
entiti^  to  the  inheritance^  but  not,  whether  be  is  married.   2  Ves.  49  I.I 

So,'  for  a  discovery  of  the  personal  estate  of  B.  in  the  ddendant's 
hands,  after  judgment  and  execution  sued  against  B.,  but  not  befoie 
execution  su^.    Semb.  1  Ver.  399. 

[If  a  bill  is  brought  for  discovery  of  bankrupt's  effects,  the  court  will 
not  allow  defendants  to  look  into  their  depositions  before  the  commis- 
sioners, before  they  put  in  their  answers.     1  Atk.  2890 

So^ 
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90f  a  bill  for  discovery,  to  enable  the  plaintifls  to  bring  an  action 
was  allowed,  though  the  action  sounded  in  tort  R.  1  Ver.^  307.  2  Ver. 
.442,  3. 

As  also  for  a  discovery  of  tithes,  by  colour  of  a  sequestration^  though 
it  is  a  trespass  against  the  parson.     R.  Hard.  182. 

So,  for  a  discovery  of  a  matter  which  subjects  the  party  to  a  penalty, 
if  he  hath  agreed  to  deduct  the  value  of  those  goods  which  he  had  traded 
in,  out  of  the  freight     Qu.  2  Ver.  244. 

[So,  for  disooveiy  of.  a  matter  which  subjects  the  party  to  a  penalty, 
if  he  has  covenanted  to  answer  any  biU  of  duBOOvery,  and  not  to-  plead 
the  acts  inflicting  penalties.     Str.  168.] 

S<^  for  a  diBoovery'  of  wine  inqiorted,  for  which  prisage  is  due. 
Hard.  138. 

So,  againsf  an  auditor  for  a  discovery  whether  the  particular  by  him 
made  is  true ;  though  he  is  ^eable  for  the  deceit  to  the  kiqg,  if  Mse. 
Hard.  138. 

So^  against  a  woodward,  if  he  cuts  or  wastes  the  woods  of  the  kinir. 
Ibid.  , 

[Every  person  necessary  to  the  discovery  should  be  made  a  party,  to 
prevent  multiplication  of  suits.     2  Atk.  51 .] 

[Discovery  in  equity  is  not  confined  to  the  rule  of  law  for  inspecting 
books;  thus  the  lord  of  one  manor  may  have  leave  to  inspect  the  books 
of  ano^er  manor  here,  though  not  at  law.    2  Ves.  620.] 

(8  B  2.)  When  not 

But  a  bill  for  discovery  of  deeds,  or  a  title,  does  not  lie  against  him 
who  is  a  purchaser  for  a  valuable  consideration,  without  notice.  R.  upon 
a  plea,  Ch.  R.  35.     Vide  ante^  (I  1.)  post,  (4  I  1,  &c.} 

So,  it  does  not  lie  for  an  heir  against  a  jointress,  if  the  plaintiff  does 
not  confirm  her  jomture.     1  Ver.  479.     [1  Ves.  jun.  76.] 

Though  the  jointure  was  made  afler  marriage,  without  articles  prece- 
dent    1  Ver.  479. 

[A  widow  is  not  obliged  to  discover  an  offer  to  confirm  her  jointure, 
dll  the  act  of  confirmation  is  done.     2  Ves.  662.] 

[On  a  bill  against  a  jointress  to  deliver  up  one  part  of  settlement,  she 
having  two,  the  court  will  not  on  motion  order  it  to  be  delivered  up, 
that  being  Uie  very  end  of  the  bill,  but  to  be  produced  before  the  master. 
3  Atk.  802.] 

Nor,  for  a  discovery  who  has  the  freehold  of  lands,  unless  in  the  case 
of  dower  or  partition.     Hard.  1 39. 

[If  plaintiff  sets  out  a  title,  and  that  certain  old  terms  are  standing  out, 
and  defendant  does  not  plead,  but  sets  up  a  title  inconsistent  with  plainr 
titTSf  he  is  not  obliged  to  discover  what  deeds  helias  reladng  to  his  own 
title ;  but  if  there  is  any  charge  in  the  bill  that  defendant  has  deeds  of 
plain tifTs  title,  it  must  be  answered.     2  Ves.  445.] 

So,  it  lies  nqt  against  a  devisee,  for  discovery  of  his  title  by  the  will, 
to  the  heir.     Semb.  Ch.  R.  36. 

Nor,  against  him  who  has  land  contiguous,  for  discovery  of  the  boun- 
daries of  his  l&nds  in  his  deeds.     R.  2  ver.  38. 

Nor,  against  the  assignee  of  a  term,  for  a  discovery  of  the  beginning 
and  continuance  of  the  term,  of  which  he  was  a  purchaser.  R.  2  Ver.  255. 

So,  it  lies  not  for  him  in  the  remainder  in  tail  in  a  voluntary  settlement, 
after  the  estate-tail  is  discontinued.     2  Ver.  35. 

Vol.  II.  R  r  Nor, 
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Nor,  for  the  issue  in  tttL    R.  2  Ver.  50. 

So^  upon  a  bill  for  the  discovery  of  a  deed,  upon  a  sn^estion  of  a 
trust,  if  the  defendant  denies  the  trust  he  shall  not  be  obligra^to  produce 
the  deed.    2  Ver.  46S. 

Soj  a  bill  does  not  lie  for  thedisooveryof  a  matter,  which  suljects  the 
party  to  a  penalty  and  forfeiture^  if  the  plaindff  does  not  waive  the  pe- 
nalty or  forfeiture.     1  Ver.  109.  129.  S06.     1  Ch.  R.  144. 

And  the  waii^er  ought  to  be  by  all  those  who  can  claim  any  part  of  the 
penalty  or  forfeiture;  for  if  the  penalty  belongs  one  half  to  the  king, 
and  the  other  to  a  corporaticHi,  the  waiver  by  the  corporation,  and  not 
by  the  attorney-general  also,  is  not  sufficient     1  Ver.  129. 

As,  it  does  not  lie  for  a  discovery,  whether  the  party  imported  cards 
without  llcencb;  for  it  may  subject  him  to  th^  penalty  of  the  statute* 
Hard.  138.  144. 

For  discovery^  whether  he  heard  mass,  took  usury,  &c.    n>id. 

.Whether  he  is  a  popish  recusant.    Hard.  142. 

[If  a  bill  is  bron^t  to  discover  whether  A.,  under  whose  will  defen- 
dant daims,  was  a  papist  at  the  time  of  purchasing  from  plaintiff's  an- 
cestor, defendant  is  not  bound  to  discover,  but  may  plead  the  stat.  1 1  & 
IS  W.  3.     1  Atk.  526.] 

[If  a  bHl  is  brought  aninst  A.  and  B.,  to  discover  whether  A.  and  his 
wife,  under  whom  he  cbims,  were  not  papists,  B.  who  purchased  fix>m 
A.  is  not  obliged  to  discover,  but  may  pleaa.     1  Atk.  528.    2  Ves,  389.] 
*  [No  man  is  obliged  to  discover  what  may  subject  him,  or  what  must 
only.    Ibid.1 

£To  a  bQl  for  discovery  of  a  marriage,  defaidant  may  plead  that  it 
would  subject  her  to  punishment  for  incest  in  the  ecclesiastical  court, 
though  the  husband  is  dead.    2  Ves.  243.] 

[If  a  portion  is  given  over  on  marriage  without  consent,  defendant 
may  demur  to  discovery  of  the  marriage  only,  though  discovery  of  the 
consent  is  not  prayed,  and  although  a  plaintiff  is  entitled  \o  a  discovery 
of  a  marriage  in  the  case  of  an  estate  during  widowhood,  with  remainder 
over ;  for  the  first  is  a  forfeiture,  the  last  is  only  a  conditional  limitation. 
2  Ves.  265.] 

[Defendant  may  plead  to  discovery  of  an  act  which  would  cause  a 
forfeiture,  but  not  to  discovery  of  what  estate  he  hath ;  as,  whether 
tenant  for  life  or  not,  though  on  that  the  forfeiture  depends.  2  Ves. 
108.] 

Whether  he  conceals  customs  or  excise.    Dub.  Hard.  1 37. 1 46. 201. 

[If  the  attorney-general  exhibits  an  information  to  discover  waste,  &c. 
he  must  waive  forfeitures.     Bunb.  192.] 

[On  a  bill  to  stay  waste,  plaintiff  cannot  have  a  discovery  unless  he 
waives  the  double  penalty.     2  Atk.  453.] 

[If  A.  gives  bond  to  B.  to  pay  800/.  per  ann.  whilst  he  or  any  body 
intrust  for  him  holds  a  certain  office,  B.  sues  on  the  bond,  A.  brings 
bill  for  injunction^  B.  cross^bill  to  discover  whether  C.  does  not  hcud 
the  office  in  trust ;  A.,  who  is  a  member  of  parliament,  is  not  obliged 
to  discover,  for  it  would  vacate  his  seat ;  this  he  must  insist  on  by  answer, 
for  demurring  would  have  been  admitting  the  facts.  3  Atk.  276.] 
^  So,  a  bill  does  not  lie  for  a  discovery  of  receipts  and  acquittances 
given,  or  payments  made  for  goods  after  a  recovery  for  the  goods  in  an 
action  at  hw.     1  Ver.  176.     8  Ch.  R.  17. 

Nor, 
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Hoc,  for  a  diiOQv»ry.  of  Ai^lgi  n^t amuoable  qp  r^Usi^Able  in  Equity; 
a%  the  ill  usage  of  a  bitfhttiid  tp  U^  wife.  B«.  upon  a  Demurrer, 
1  Ves.  iSM. 

Nor,  foradisoQfireiyQftlieleuaotof  d)e&efibokl>^.ordertQ  bringa 
foBmeciflilt     R.  1  Ver.  212.  27Si 

Nor^fiir  diaoQVfigr  of  the  pcojfitftof  a  taniat  estate  (ifthetmat  is  denied) 
till  the  tmst  is  [urored;  for  it  is  sufficieut  that  the  party  diall  afters- 
wards  be  examined  upon  iatersogatorieB.    B«  Ch.  R«  4. 

Nor,  agaipst  the  deck  of  the  oompaoy  of  skinnexs,  foca  disoosety  of 
accounts  and  bookft  in  bia  custody,  which  he  is  awotn  not  to  shew  withr 
out  the  consent  of  th0  oonqaany.    B*  i^n  aPlea,  Ch»  &.  £i» 

[The  court  will  not  cqnq^el  a  dispoveqr  tQ.CDeate  evidencQ  for  a  foture 
cense.    8Ve8.491.] 

Nor,  for  a  disoovecy  of  assets  against  aa  executor  or  adnufustratoc^ 
till  assets  are  denied  by  a  plea  at  law. 

Nor,  for  discovery  of  assets,  upon  a  decree  to  pay  out  of  Aeaasets, 
till  the  decree  is  signed^  inroUed,  anid,  sensed*    Ch.  R.  S4» 

Nor,  for  the  discoirery  of  theconsidecaticm  of  a  bond  (not  obtained  by 
finmd,  as  it  seems),  after  anassignm^t  thereof  to  the  king.  B.  Hard. 
200. 

.  [The  court  will  not  admit  a  bill  of  discovery  in  aid  of  the  jmjsdiction 
of  the  eedesiasticaL  court,  for  they  can  come  at  discovery  themselves. 
lAtk.288.1 

[If  a  bill  for  disooyecy,  and  perpetuating  testimony,  ia  praying  process, 
prays  that  defendant  may  abide  the  order  and  decree  of  the  court,  it 
makes  it  a  bill  for  relief  and  ouofat  to  be  dismissed.    S  Atk*  499.] 

[Bill  for  discovery  does  not  Tie  against  one  for  what  he  may  be  exa« 
mined  toi,  as  one  who  is  meipely  a  witness  claiming  no  interest*  but  he 
must  plead  thereto,  and  support  it  by  answer,. discmiming  ipterest,  and 
a  demnrrer  is  badl     1  Ves^  4S6.] 

(3C)  lDi0m0. 

When  tithes  shall  be  decreed  in  chancery. 

So^  dnncery  will  compel  the  payment  of  tithes.  2  Ca.  Ch.  237* 
lCa.C3i.283.  Vide  Dismes,  (M  13,  &c.)  Vide  Courts,  (D  2.)  Vide 
post,  (3  X). 

[Tills  court  never  dismisses  a  bill  for  tithes,  unless  there  is  a  good  legal 
or  equitable  bar.     Wils.  1280 

A  parson  or  impropriator,  or  his  lessee,  may  exhibit  a  bill  against  the 
parishioners  for  discovery  and  payment  of  the  single  value  of  their  tithes. 
Vide  1  Ver.  60. 

[The  owner  and  lessee  of  a  rectory  may  bring  a  bill  for  tithe  in  kind, 
and  so  establish  a  custom  of  setting  out  in  stooks,  t)iough  there  is  a  deri* 
vative  lease  in  being.    2  Atk.  136.] 

So,  the  executor  of  a  parson,  &c.  may  ex^bit  a  bill  for  arrears  in  the 
time  of  his  testator,  without  offering  to  take  the  single  value;  for  he  b 
not  entitled  to  the  penalty  of  the  stat.  2  &  3  Ed.  6.  IS.  R.  upon  De- 
murrer, 1  Ver.  60. 

But  the  parson  himsdf  ou^t  to  make  an  cSer  to  take  t)ie  single  value. 
Semb.  1  Ver.  60.     Vide  Dismes,  (M  13.) 

But  chancery  will  not  by  a  decree  establish  a  modus,  and  that  the 

R  r  2  land 
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land  shidi  bedischai^ged  of  tithes  in  specie,  dioug^  there  is  a  Terdict  for 
the  modus.    Cli.  Oh.  187.     R.upon  Demurrer,  1  Oh.  R.  27. 

[If  a  bill  is  brought  to  establish  a  modus  against  the  lessee  irf*  the  im« 
propriator,  the  impropriator  must  be  a  party  also.    Bunb.  70.] 

[If  a  bill  is  brought  to  establish  a  modus,  and  on  an  issue  directed  there 
is  a  yerdict  in  fitvour  of  the  modus,  the  court  will  establish  it,  and  direct 
costs  at  law,  but  not  in  equity,  to  be  paid  plaintiff.     I  Atk.  610.] 

[If  the  modus  is  too  rank  (as  48/.  per  annum,  for  the  tithes  of  a  manor, 
the  whole  demesne  lands  of  which  were  worth  but  Ml.  in.Q.  Elizabeth's 
time),  the  court  will  decree  tithes  in  kind.    3  Atk.  298.] 

[Tliree  shillings  for  a  lamb  is  so  rank  a  modus,  that  the  court  will 
determine  against  it,  without  sending  it  to  a  jury.    2  Brown.  153.] 

[Though  a  modus  may  appear  something  too  rank,  yet  if  there  is  no 
other  objection  to  it  in  law,  nor  any  evidence  of  tithes  betng  paid  in  kind, 
this  court  will  not  direct  payment  in  kind  widiout  an  issue.  2  Ves.  506. 
8Atk.  584.} 

[The  court  will  not  grant  an  iniunction  to  stay  proceedings  in  the  ec- 
clesiastical court,  on  a  suggestion  that  diere  is  a  modus.    8  Atk.  628.] 

[Of  late,  the  court  does  not  require  the  time  of  payment  of  a  modus 
to  be  particularly  laid,^  such  a  time,  or  thereabouts,  is  sufBcient. 
8  Adc.  496.     1  Ves.  8.  89.] 

[But  a  custom  must  be  substantially  laid,  therefore  it  must  be  al- 
leged by  whom  a  modus  is  to  be  paid.    Ibid.] 

[Setting  up  a  modus  does  not  preclude  defendant  from  objecting 
to  plaintiff's  title  to  tithes.    Ibid.] 

[If  the  vicar  be  endowed  deomnib.mimtt.decim*  inf.  petroch.  he  shall 
have  a  decree  for  tithes,  aftar  verdict  found,  on  issue  directed,  diat 
none  had  ever  been  paid  to  him,  nor  to  a  third  person  out  of  A. 
Bunb.  870 

[A  grant  from  Q.  Mary,  with  the  general  words  decimas  bladorum 
etfomi,  et  omnes  alias  decimas^  are  not  sui&cient  to  bar  a  rector  of 
his  common  right  of  tithes,  unless  it  is  expressly  stated  what  was  the 
right  of  the  crown.     8  Atk.  5S4.J 

So,  if  a  bill  is  filed  in  chancery  for  the  tithes  and  bounds  of  a  parish, 

and  the  plaintiff,  after  apswer,  exhibits  a  bill  in  the  exch6quer>  and 

'  there  proceeds  to  the  examination  of  witnesses,  and  then  replies  in 

chancery;  the  proceedings  and  examination  in  the  exchequer  may  be 

S leaded  against  an  examination  for  the  same  matter  in  chancery. 
L.  Ca.  Ch.  288. 

So,  if  the  defendant  has  a  verdict  and  judgment  upon  the  st.  2  & 
3  Ed*  6. 19.  for  not  .setting  out  tithes  in  specip,  it  may  be  pleaded  to 
a  bill  brought  for  a  modus.     R.  Ch.  R.'l8. 

[This  court  has  jurisdiction  to  inquire,  whether  the  lord  maycnr  of 
London  has  done  right  in  refusing  to  grant  a  warrant  to  levy  a  minis- 
ter's dues  under  st.  22  8c  23  Car.  2.  c.  15.  and  if  he  has  done  wrong, 
to  issue  a  warrant  for  levying  the  sum  assessed.     3  Atk.  639.] 

[If  the  county  in  general  is  concerned  in  a  tithe  cause,  (bs  Kent,  in  & 
modus  in  Romney  marsh),  the  court  will  order  trial  in  another^  {as 
London  or  Middlesex.)     2  Ves.  505.]   * 

[In  chancery^  an  account  of  tithes  shall  be  carried  down  to  the 
time  of  the  master's  report,  in.  the  exchequer  to  the  time  of  filing  the 
bill  only.     3  Atk.  590.] 

(3  D)  IDitf- 


IHstributum  of  intestates*  estates.  613 


(3  D)  Z)j0tt)button  of  tntetftate0'  mattfi. 

<3D1.)   By  the  St  22  &23 Car. 2. 

Chancery  will  enforce  a  distribution  upon  the  at  22  &  28  Car.  2. 10. 
concerning  the  estates  of  intestates.  2  Vent  S62.  1  Ver.  154.  Vide 
in  Administration,  (H). 

Though  the  defendant  pleads  a  jurisdiction  reserved  by  the  same  stat. 
to  the  ecclesiastical  court  to  make  a  distribution.    R.  2  Ca.  Ch.  96* 

{An  estate  pur  outer. vie  is  distributable-in  equity,  though  not  in  the 
spiritual  court     S  P.  W.  99.] 

Sof  if  an  infant  sues  for  a  dbtribution  in  the' ecclesiastical  court,  and 
afterwards  sues  here,  the  suit  depending  therejs  no  plea  to  the  bill  for 
the  same  cause  in  chancery.     Vide  pos^  (5  Y  S.)     . 

[Aunts  and  nqphews  are  in  equal  d^ree  of  relation,  and  shall  take 
per  capita^  and  not  per  stirpes.     I  Aul.  454.] 

[If  an  intestate  leaves  only  an  aunt,  a  son  of  a  brother,  and  a  daughter 
of  a  sister,  they  take  equally.    2  Ves.  213.] 

[If  A.  and  his  wife  B.  have  two  sons,  C.  and  D.,  who  both  marry  in 
their  &ther^s  life^  A.  dies,  B.  survives,  C.  dies,  leaving  children,  D. 
dies  intestate,  leaving  £•*  his  widow.  £.  shall  have  two-fourths,  B.  one* 
fourth,  and  the  chilc&en  of  C.  one-fourth  among  them.     1  Atk.  455.] 

(3  D  2.)    Who  shall  be  excluded  from  a  share,  upon  a 

distribution.  '     ^ 

But  if  an  husband  covenants,  See.  that  his  wife  at  his  death  shall  be 
worth  600/.  and  her  share  under  the  stat.  of  distribution  exceed  that 
sum ;  it  ooes  in  satisfaction  of  the  agreement,  and  she  shall  not  have  the 
600/.  and  then  her  share  by  the  stat.     R.  2  Ver.  709. 

[If  by  articles  before  marriage  the  terms  therein  are  declared  to  be  to 
the  wife,  then  an  in&nt,  in  satisfaction  of  all  claim  of  dower,  or  any 
claim  by  c<^mmon  law,  custom  of  the  city,  or  any  other  usages  law,  or 
custom;  the  wife  has  her  election  at  the  death  of  the  husband,  and  if 
she  accepts  the  terms  m  the  articles,  she  cannot  have  a  distributory  share 
on  her  husband's  dymg  intestate,  for  that  would  be  a  claim  under  a  law, 
viz.  the  statute  of  distributions.     1  Atk.  4S9.] 

[If  a  man  by  articles  previous  to  marriaee  covenants  by  will,  or  good 
assurance  in  law,  to  grant  to  his  wife,  or  her  mother  in  trust  for  her, 
1000/.  to  be  paid  after  his  death,  if  she  survives;  and  if  he  shall  not  so 
assure^  then  his  executors  or  administrators  shall  pay  it ;  and  he  dies 
without  making  such  deed  or  will,  she  is  not  entitled  to  her  distributory 
share.     S  Atk.  419.     1  Ves.  1.] 

[If  a  man  covenants  to  leave  his  eldest  son  by  his  first  wife  500/.  in 
cas^  he  marries  a  second  wife^  and  he  does  marry  a  second  wife,  and 
dies  intestate ;  the  eldest  son  shall  bring  his  5001.  into  hotchpot,  if  he 
comes  for  a  share  of  the  personal  estate.     R.  2  Ver.  639.    2  P.  W.  437.] 

So,  if  he  covenants  to  leave  to  his  wife  1500/.  in  fiill  of  dower,  thirds, 
custom  of  London,  or  otherwise,  out  of  his  real  or  personal  estate ;  she 
shall  not  have  dbtribution  upon  the  stat  R.  2  Ver.  725. 

[The  estate  of  an  intestate,  leaving  a  brother  and  a  grandfather,  shall 
go  wholly  to  the  brother,  the  grandfather  has  no  right  to  share.  S  Atk. 
762.] 

R  r  3  (3D  3.)  By 
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(3  D  3.)  By  custom. 

So,  a  man  may  enforce  a  distribution  of  the  goods  of  an  intestate)  por 
suant  to  a  custom  Sn  the  province  of  York.     1  Ch.  R.  79. 

[If  a  man  dkfs  intestate  in  tiie  pnmnee  of  Yoirit^  leaving  his  son  B., 
who  dies  soon  after,  and  his  wife  C.  enseint  of  D.  D.  is  entided  to  her 
share,  as  if  bom  before  intestate's  death,  and  hb  estate  shall  be  divided 
into  nine  parts,  four  of  them  C/s,  ftittr  of  them  D.'s,  smd  the  odier  mnth 
to  be  equally  ^videdbetwecfli  Atetn.    2  Atk.  1 15*3 

Or,  upon  the  custom  of  London.  1  Ch.  R.  84.  1  Ver.  61.  Vide  in 
Guardian,  (G  2.) 

And  if  a  fireeman  of  London  dies  intestate,  hispersonal  estate  sluA  be 
distributed,  a  moiety,  or  two  thirds,  according  to  the  custom,  the  reddue 
according  to  the  st.  22  &  2S  Car.  2.     I  Ver.  1S4. 

So>  hi  York.     R.  1  Ver.  505.  814. 482.  465. 

And  a  bill,  for  distributldn  to  the  wife  of  her  share,  shall  be  allotted, 
though  the  hMsbttrM  had  left  London  before  his  marriage,  and  resided 
in  the  country  for  twenty  yearib,  tod  setded  a  jointure  upon  his  wife.  R. 
upon  a  plea  of  such  matter,  1  Ver.  180.    2  Ver.  110. 

If  all  the  chiMren  are  advanced  by  the  father  in  his  lifetime^  die  dis- 
tribution of  the  whole  shall  be  according  to  the  stat  22  &  28  Ga*.  1 
1  Ver.  200.     R.  2  Ver.  274. 

If  the  wife  is  barred  of  her  share  by  a  special  agreement,  it  shall  be 
distributed  amonsst  the  children.     Dub.  2  Ver.  268. 

If  a  man  devises  a  moiety  of  his  estate  to  his  wife,  she  shall  have  a 
moie^  by  the  custom,  and  also  a  moiety  of  the  r^udne.    2  Ver.  1 1 1. 

So,  if  a'fraudulent  gift,  8tc.  is  made  to  prevent  the  custom,  a  bill  may 
be  brouffht  to  avoid  it.     Ch.  R.  16.    2  Lev.  180. 

As,  if  a  man  by  deed  di^K>ses  of  his  goods  in  his  lifetime,  but  keepi 
the  goods,  or  the  deed  in  his  custody.    2  Ver.  277. 

But  if  he  absolutely  gives  away  the  goods,  bondJUe,  in  h»  lifetime  to 
his  children,  or  otherwise,  it  will  be  no  fraud.     Ibid. 

(3E)  Dotoer. 

(3  E  1.)  Wife  favoured  by  equity. 

If  a  woman  is  entitled  to  dower  by  law,  chancery  does  not  bar  her ;  as, 
if  A.,  for  securing  100/.,  makes  a  bargain  and  side  to  B.  and  his  heirS) 
to  the  intent  that  he  should  re-demise  to  A.  for  life,  and  upon  condition 
that  the  bargain  and  sale  shall  be  void  on  repayment ;  B.  re-demises,  and 
afterwards  A.  repays  the  money ;  the  wife  of  B.  being  dowable  by  law 
shall  not  be  restrained  by  chancery ;  for  it  was  the  foily  of  A.  that  he  did 
not  make  the  bargain  and  sale  to  two  persons,  as  is  usual.  £q.  Abr.  217. 
Cro.  Car.  190.  vide  post,  (8  E  2.)  Vide  Marriage  Settlement,  post, 
(8  Z 1.)    Vide  ante,  (2  M  12.) 

If  a  fiither  purduises  in  the  name  of  his  son,  and  ^ves  him  possession, 
who  aftarwards  executes  a  dedaiation  in  trust  to  the  fiither,  but  continues 
in  possession,  his  wife  shall  be  endowed;  for  the  dedaradon  of  trust  is 
fraudulent  to  creditors  and  purchasers.    R.  £q.  Abr.  218. 

If  a  man  devises  an  estate  for  payment  of  d^bta^  and  afterwards  to  his 
son  in  tail;  the  wife  of  the  scm  shall  be  endowed;  ibr  the  devise  for  pay- 
ment of  debts  is  but  a  chattel  interest ;  but  she  shall  not  have  possession 
^he  debts  are  paid.    Ibid. 

So, 
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Sk>5  if  the  lands  of  the  hnriNoid  are  sequestered  befinre  marriage^  his 
wtfe  shall  be  endowed.    Ibid. 

If  a  woman  recovers  dower  against  an  hdr  bebg  an  infimt,  whei  there 
was  a  t»nn  to  protect  the  inhentance,  which  by  n^lect  of  the  guardian 
was  not  [deaded;  the  term  shall  not  be  set  np  against  her  in  eqoiQr. 
Ibid.  fil9.     * 

So^  a  woman  shall  be  aided  in  equity  for  her  dower  against  a  term  for 
years,  which  attends  the  inheritance^  if  it  is  not  in  the  case  of  a  purchaser. 
R.  2  P.  W.  6S9.  646. 

So,  she  shall  be  entitled  to  the  equity  of  redenqption  acainst  a  mort- 
gagee, paying  a  third  of  the  principal,  or  a  tlnrd  of  the  interest. 
2P.W.  682. 

Soj  if  the  estate  is  in  trust  for  B.  and  his  heirs,  who  directs  the  trustees 
to  convey  to  his  son  in  tail,  at  the  age  of  twentr-one  years;  and  after 
twenty-one  the  son  marries,  and  dies;  his\wife  shall  have  dower  of  the 
trust  estate  in  equity.     Per  Jekj^U,  2  P.  W.  641. 647. 

So,  of  a  trust  estate  in  fee,  made  by  the  ancestor  of  the  husband. 
«ei^.  per  Jekyll,  2  P.  W.  641.  650.    Vide  3  P.  W.  229. 

[If  A.  buys  customary  frediold  lands,  which  are  conveyed  to  him,  and 
B.  and  the  heirs  of  A.,  and  A.  devises  them  to  his  son  C.  in  tail,  and 
dies,  and  C.  dies,  living  B. ;  C/s  widow  cannot  have  these  lands  as  her 
free-bench,  nor  as  customary  dower,  as  it  is  out  of  the  trust  of  a  freehold 
estate,  the  legal  estate  standing  out  in'B.     2  Atk.  525.] 

But  a  woman  shall  not  be  endowed  in  equi^  of  an  estate  limited  to 
trustees  in  trust  for  the  husband  and  his  heirs.  £q.  Abr.  217*  If  it 
was  done  by  the  husband  himself,  or  for  the  benefit  pf ,  a  mortgagee,  or 
other  purchaser.     2  P.  W.  640. 

[The  wife  of  a  cestuique  trust  of  a  rent-charge  is  not  to  be  endowed 
of  it.    3  P.  W.  229.] 

Nor,  of  a  trust  term,  assigned  for  the  security  of  a  purchaser. 
•2  P.  W.  639. 

So,  a  woman  shaH  not  be  endowed,  where  her  husband  devises  land 
to  her  in  satis&ction  of  dower,  if  she  does  not  wiuve  the  devise,  for  she 
shall  nothave  both.     Vide  Eq.  Abr.  218. 

But  a  devise  shall  not  be  intended  to  be  in  bar  of  dower,  if  it  is  not  ex- 
pressed; and  therefore,  though  the  husband  devises  a  personal  estate  and 
land  to  his  wifei  for  life,  and  the  residue  of  all  his  estate  to  A.,  the  wife 
shall  have  dower  also.     R.  Eq.  Abr.  218.     Vide  post,  (3  E.  2.) 

[If  a  woman  marries  without  settlement,  and  by  act  of  her  husband  is 
banred  of  her  own  fortune,  and  he  by  will  devises  her  his  personal  estate 
at  his  seat,  and  a  remainder  for  life  of  his  real  estate,  in  default  of  issue 
male  and  female  by  himself  this  does  not  bar  her  of  dower  out  of  that 
very  estate.     3  Atk.  430*3 

[Ka  man  by  will,  taking  no  notice  of  his  wife's  claim  to  dower,  de- 
mises her  the  residue  of  his  personal  estate^  it  is  no  bar  to  her  dower. 
1  Ves.  230.] 

[If  a  widow  entitled  .to  dower  comes  to  account  for  the  profits  of  the 
estate  of  which  she  is  in  possession  as  trustee  for  her  son,  she  shall  be  al- 
lowed for  the  profits  of  her  dower^  future  as  well  as  past,  and  shall  not  be 
drove  to  her  writ  of  dower.     1  Ves.  262.] 

If  a  widow  sufielrs  an  aimuity  granted  to  her  by  settlement,  and  the 
interest  of  money  left  her  by  her  husband's  will,  to  run  in  arrear  fpr  eight 
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y^m  doriiig  her  son's  life^  she  shall  have  remaiader  oiPer ;  for  it  tball 
neither  be  presumed  that  she  is  satisfied,  nor  that  itwas  frandoIeDdy  !» 
tended  in  prejudice  to  the  remainder*     1  Ves.  264.] 

[tie  court  will  not  oblige  a  jcnntress  to  brii^  her  jointure-deed  into 
court,  or  before  a  master,  unless  the  party  requiring  it  will  cuufirin  it : 
but  will  order  her  to  deliver  in  a  schedule  of  deeds,  to  order  what  shall 
be  produced.    3  Atk.  511.] 

(3  £  2.)  Dower,  when  aided,  and  when  not. 

if  a  woman  has  recovered  dower.  Chancery,  will  ascertain  her  third 
part  by  a  commission.     1  Ch.  R.  38. 

[If  lands  descend  to  two  in  coparcenary,  and  one»  before  receipt  cyf 
rent  or  partition  made,  dies,  his  widow  syggesting  that  the  other 
has  the  title-deeds,  shall  have  relief  in  equity  for  that  reascm,  and 
because  she  must  come  there  for  a  partition,     C.  T.  T.  126.] 

If  the  sheriff  by  collusion  assigns  a  third  for  dower  more  valuable 
than  either  of  the  other  third  parts  of  the  estate;  the  court  will  direct  a 
new  assignment.     1  Yer.  218.     2  Ca.  Ch.  160.     Eq.  Abr.  220. 

So,  though  diere  is  not  any  collusion  in  the  sherin^  when  the  assign- 
#ient  is  not  equal.    2  Ca.  Ch.  160. 

So,  if  the  husband  covenants  that  the  jointure  shaU  be  of  such  a  value, 
the  wife  may  bring  a  bill  in  equity  for  discovery  of  assets  and  satisfac- 
tion, thouffh  equity  does  not  decree  damages ;  but  the  master  upon  such 
a  billshaU  rq>ort  the  deficiency,  and  the  court  will  decree  asatisfiutioq., 
or  a  trial.     £q.Abr..l8. 

If  A.  makes  a  fraudulent  conveyance,  and  afterwards  marries,  his  wif^ 
shall  have  relief  ^[ainst  it.     Ibid.  220. 

So,  a  woman  shall  be  allowed  her  dower,  though  land  is  devised  to  her 
for  life^  and  all  the  real  estate  to  another,  if  it  be  not  in  satisfection  ci 
dower.  Cont  per  Lord  Somers ;  Ace.  per  Wright,  2  Ver,  365.  K, 
ace.  in  Parliament,  Eq.  Abr.  218,  219.    Vide  ante,  (S  E  1.) 

So^  the  wife  of  one^  who  had  the  trust  of  a  copyhold,  where  the 
custom  allows  to  the  wife  her  free-bench,  if  the  trustees  refuse  tp  sur- 
render to  the  husband,  shall  be  allowed  her  free-bench  in  equity.     R. 

2  Ver.  585.  ' 

So,  a  woman  shall  not  be  restrained  from  havmg  her  dower,  where 
the  husband  makes  a  settlement  upon  her  in  consideration  of  the  mar- 
riage portion,  if  it  is  not  expressed  to  be  in  bar  of  dower,  and  it  does  not 
appear  to  be  expressly  intended.     R.  Eq.  Ca.  152. 

[A  general  provision  fpr  a  wife  is  not  a  bar  of  dower,  unless  expressed 
so  to  be ;  neither  a  general  d^se  of  lands,  nor  a  bond  for  money; 
but  if  it  is  expressed  to  be  for  her  livelihood  and  maintenance!  it  is  a  bar. 

3  Atk.  8.] 

[But  a  jomture  made  with  approbation  of  parents  and  guardums  on 
an  infant  shall  not  be  set  aside,  because  it  is  inadequate  to  the  dower, 
unless  it  appears  to  be  a  mere  elusory  jointure.     3  Atk.  607.] 

[And  if  a  jointure  is  made  after  marriage,  and  the  widow,  still  an  in- 
fant, without  doing  any  act  to  determine  her  election  during  her  infimcy 
marries  a^ain,  ana  the  second  husband  enters  on  the  jointure  estate,  that 
entry  binds  them  during  coverture,     ibid.] 

If  the  wife  joins -in  a  fine  to  a  mortgagee,  for  barring  her  dower, 

13  upon 
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ufxm  an  agreement  by  the  husband  that  she  shall  have  the  equity  of 
redemption  In  lieu  of  dower,  and  afterwacds  the  husband  makes  two 
other  mortgages;  the  agreement  for  the  redemption  will  be  fitiudu- 
lent  as  to  the  subsequent  mortgages*  but  the  wife  shall  Jiave  her 
dower  in  equity,  notwithstanding  the  fine.  B.  1  Ver.  294.  £q«  Abr. 
219. 

If  a  personal  estate  is  vested  in  trustees  up<m  trust  to  pay  100/.  per 
ann.  to  the  wife  in  lieu  of  dower,  though  she  accepts  it  for  many  years^ 
if  the  personal  estate  afterwards  proves  deficient,  she  shall  be  supplied 
out  of  the  real  estate.    R.  Ch.  R.  1S4. 

IF  A.  devises  lands  for  payment  of  his  debts  and  legacies,  and  af- 
terwards to  his  son  in  fee;  uie  wife  of  the  son  shall  have  dower  fi*om  the 
time  the  debts  and  l^acies  are  paid,  though  her  husband  dies  before  that 
time.     R.  2  Ver.  404.     Eq.  Abr.  218. 

But  a  woman  tenant  in  dower  shall  not  have  the  benefit  of  a  term 
to  attend  the  inheritance.  R.  1  Ver.  S57.  Ca.  Pari.  69.  Vide  post, 
(4  G  5.-4  W  19. 22.) 

[If  A.  purchases  of  B.  a  real  estate  in  mortage  for  a  term,  and  it  is 
agreed  to  pay  off  the  mortgage  out  of  the  purchase  money,  and  to  assign 
the  term  to  attend  the  inheritance,  which  is  done^  B/s  widow  shall  not 
have  dower.    2  Atk.  208. 

So,  a  woman,  entitled  to  dower  of  a  manor,  shall  not  have  a  third  part 
of  the  improved  values  of  copyholds,  which  her  husband  ^ranchised 
after  marriage.     Ca.  Ch«  246,  7* 

[If  husband  dies  entided  to  copyhold  estates  in  a  manor  whereof  he 
is  lord,  and  the  sheriff  estimates  diem  upon  the  writ  of  inquiry  for  ascer- 
tainuig  the  dower,  this  court  will  set  aside  the  assignment  of  dower ; 
and  of  such  estates  as  the  husband  became  entided  to  by  copy  of  court- 
roll,,  and  granted  out  aeain  by  copy  of  court-roll,  the  wife  shall  not 
have  dower;  and  as  to  lands  whereon  leases  for  lives  or  years  were  re- 
newed by  the  husband,  of  those  which  were  not  actually  expired  at  the 
renewal,  she  shall  not  have  dower  for  the  instantaneous  seisin,  but  of 
those  which  were  expired,  she  shall.     1  Atk.  442.] 

So,,  a  woman  shall  not  have  relief  for  dower  of  an  estate,  which  was 
in  trust  for  her  husband.     l'Ch.R.  254.     Eq.  Abr.  217. 

So,  if  the  husband  purchases  land  of  A.,  who  has  only  an  estate  for 
life,  but  covenants  that  he  in  the  reversion  shall  convey,  and  he  conveys 
to  die  heir  of  the  husband ;  the  wife  sh&U  not  have  relief  in  equity  for^ 
her  dower;  for  her  husband  was  not  seised,  but  only  for  the  life  df  A. 
R.  Ch.  R.  S69. 

So,  if  A.  purchases  Whiteacre  of  B.,  who  makes  him  a  lease  of  Black- 
acre  for  securing  the  purchase,  and  dies,  and  his  son  enters;  the 
wife  of  the  son  ^ball  not  have  dower,  other  than  subject  to  the  term. 
Eq.  Abr.  219. 

So,  if  a  wife  having  a  jointure  of  400/.  per  ann.  joins  in  a  sale  thereof 
with  her  husband,  who  afterwards  settles  150/.  per  ann.  on  himself  for 
life,  and  afterwards  on  his  wife  and  the  heirs  of  her  body,  (without  an 
agreement  that  other  land  should  be  settled  in  recompence),  and  after- 
wards dies  without  issue,  and  the  wife  suffers  a  recovery,  and  devises 
for  payment  of  her  debts ;  he  in  the  remainder  shall  be  aided  against 
the  devisee;  for  it  was  a  forfeiture  within  the  st.  11  H.  7.  R*  Eq.  Abr. 
220.  . 

So, 
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So,  if  the  husband  gives  a  bond  to  settle  land  xsptm  his  wife  for  _^ 
,  and  afterwards  to  the  children ;  JE^e  shall  be  barred  of  her  dower^  Per 
King,  5  Geo.  2. 17. 

So,  a  wife  shallnot  have  a provisioii  bjr  hi^  hnAand  for  her  jomtmt, 
and  also  a  distribution  upon  the  st  8S  &  23  Car.  2.*  Vide  anle» 
(S  D  2.) 

[When  the  husband  dies  seised^  there  shall  be  no  mesne  profits  till 
demand ;  when  he  dees  not  die  sosed,  there  shall  be  no  mesne  prafiti; 
when  the  widow  is  in  possession  she  may  hate  remedy  at  htw^  if  he  have 
any  right  to  mesne  profits.    Bunh.  570 

(3F)   ^QUftp. 

(3  F 1.)  Relief,  when  allowed  in  equity.— ^In.  dases  of  fraud, 

accident,  and  trust. 

A  court  of  equity  will  give  aid  principally  in  cases  of  fraud,  accident, 
and  trust.   Vide  ante,  (C  2. — Z).    Post,  (S  M  L — *  W  1.)    £1  Ves.jun. 

And  equity  will  give  release  in  such  cases,  though  it  is  agreed,  diat  no 
relief  shall  be  prayed  in  equity^     1  Mod.  305. 

So,  equity  will  relieve,  though  the  party  himself  upon  ohA  in  a  for- 
'  mer  answer,  &c.  denied  his  right  to  it.     Vide  post^  (4  W:5.) 

Though  the  party  has  obtained  a  judgment  at  law.  Vide  poet, 
{S  W). 

[On  a  bill  against  judgment,  on  an  absolute  promissorv  note  suggest- 
ing that  the  note  was  agreed  to  be  conditional,  pl^tin  was  relieved, 
.and  was  permitted  to  give  parol  evidence  of  the  intent  of  a  note  in  writing 
underhand.    Bunb.  175.] 

[On  a  bill  against  a  judgment,  on  proof  that  two  notes,  whidi  would 
have  been  a  defence  at  law,  were  mislaid  at  the  trials  and  since  fijund. 
Bunb.  1780 

[On  a  bill  against  a  judgment,  by  default  on  a  South-Sea  contract, 
and  issue  directed  to  try  whether  the  defendant  was  possessed  of  tBe 
stock.  N.  B.  It  iq)peared  plaintiff  had  been  guilty  of  subornation  of  per- 
jury.    Bunb.  178.] 

[A.  files  a  bill  against  B.  his  father,  to  recover  {inter  alia)  20,000{. 
■on  bond,  condition^  to  pay  K^OOO/.  and  interest ;  B.  demurs,  for  thst 
plaintiff  has  remedy  at  law ;  demurrer  allowed ;  A.  brings  action,  and  on 
solvit  ad  diem  pleaded,  obtains  a  verdict ;  then  B.  files  bill,  shewing  the 
bond  to  be  voluntary,  intended  to  be  of  ^force  only  till  some  setdement 
^made,  that  he  had  since  given  him  10,000/.  on  marriage,  covenanted  to 
give  him  10,000/.  more,  settled  1000/.  per  annum  in  land  in  possessi(» 
on  him,  transferred  larger  quantities  of  stock  to  him,  the  bond  thirtj 
years  standing  and  no  demand ;  he  shall  have  injunction*.  S  P.  W. 
895.] 

Though  the  contract  be  made  originally  by  or  with  the  king  himseIC 
Hard.  373. 

[If  plaindff  brings  bill  for  discovery  of  coals  wrought  under  his  land, 
and  for  satisfiEiction  against  several  defendants,  some  executors,  some  ad- 
ministrators, and  it  would  be  diftcult  for  him  to  proceed  at  law^  the 
court  will  retain  the  bill.     Bunb.  95.] 

[A  bill  may  be  brought  for  a  preacher's  pension  only.    Bunb*  183.1 

If 


Equify.  619 

.  if  an  heir  ^of  age) » inqxned  ii^od,  by  a  tradesman's  selling  to  him  at 
exorbitant  prices  mnumy  instances^the  court  will  relieve;  not  if  in  one 
instance  opiy.    2  AtE  39. 

[The  conrt  will  relieve  ah  heir  against  firandy  whether  the  estate  in 
expectadqr  is  to  come  finom  his  fi^er^  o^  ih>m  any  other  relation. 
IWd] 

.  {If  a  mortgage  is  taken  to  secure  sdch  priiee^  the  court  will  relieve  » 
fiur  ^  the  unjust  gain>  but  for  what  is  found  doe  cm  qtmntum  mentU  it  shali 
stand  good.    Ibid.] 

[If  A.  puts  morbzages  into  the  hands  of  Bl,  to  recdve  the  money^  ahid 
he|>a>Kms  diem  to  €.  tor  lOOZ.)  for  whidi  he  gives  his  note^  ted  tdcesCw'a 
to  restore  them  on  payment,  C.  shall  be  decreed  to  deliver  them  to  A. 
and  take  his  remedy  at  law  against  B.  on  his  note.    2  Atk.  906.] 

[  Wliere  one  partv  tiets  up  a  title  inconsistent  widi  the  title  set  np  by 
anothexpM^,  and  nuts  in  his  own  daim,  yet  he  may  iq^pear  to  have  a 
ri^fatto  something  undcirdie  other^sdaim^  «id  the  cottrt  will  not  deprive 
hfandfit.     2  Atk.  529.] 

.  [I9iares  in  water-worics  (as  the  New  River),  though  a  legal  estate  and 
corporeal  inheritance,  are  properly  sued  for  in  this  court.   S  Atk.  836.] 

{If  an  estate  has  been  sdd  by  A.  to  B.  and  the  money  paid,  and  it  ap> 
pears  that  the  estate  was  B.'s,  the  nonqr  shall  be  refomkd  with  interest 
for  bringingthe  bill,  though  there  was  no  fnuid.     1  Ves.  126.] 

[If  a  deed  is  destroyed  or  concealed  by  defendant,  plaintiff  may  have 
relief  in  equity.     1  Ves.  387*] 

[Or,  if  the  deed  is  lost,  and  plaintiff  cannot  recover  at  law  without  a 
profer^  he  shall  have  telief  in  equity.     Ibid.] 

[If  a  IhII  prays  specific  performance,  and  also  general  relief,  and  the 
court  will  not  oecree  the  specific  performance,  it  will  not  relieve  on  the 
genera]  prayer,  if  inconsistent  with  the  particular  reli^  prayed.  2  Vesb 
2990 

(S  F  2.)  Where  the  transaction  is  done  malajide. 

So,  equity  will  relieve  where  an  act  is  against  good  consdence,  though 
fraud  is  denied :  as,  where  a  man  sue3  at  common  law,  for  a  violent  re- 
taking of  money  won  by  play,  an  injuncdon  shall  be  granted.  1  Ver. 
489,  490. 

If  A.  unseals  and  displaces  writings  delivered  to  his  custodv,  by  which 
evidence  may  be  suppressed,  his  demands  shall  be  disallowet^  though  he 
swears  that  all  the  papers  are  produced.     1  Ver.  452. 

If  a  trustee  purchases  the  estate  for  life  of  the  husband  at  an  under- 
value, when  he  absconds  from  his  creditors,  chancery  will  direct  a  re- 
conveyance for  the  benefit  of  creditors,  upon  repayment  of  principal 
and  interest.  .  1  Ver.  465. 

[If  a  lease  is  made  of  an  estate  belonginff  to  a  church,  by  a  deceiC  on 
the  court  by  the  rector,  who  takes  a  fine,  tnouffh  not  mentioned  iii  the 

{)roposal  laid  before  the  master,  his  executor  shall  refimd  the  fine,  to  be 
aid  out  in  purchase  for  benefit  of  successors;  but  the  lease  shall  stand 
good,  if  the  lessee  was  not  privy.     C.  T.  T.  199. 

If  a,  man  advances  sums  of  money  to  young  persons,  and .  takes  joint 

securities  of  them  fdir  large  sums,  each  of  them  shall  have  his  security 

delivered  up  to  him,  upon  payment  of  the  money  advanced  to  himself* 

I  Ver.  467. 

[If  a  fiither  intrusts  his  heir  (an  infant)  to  a  servant,  the  son  comes 

of 
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of  age  and  gives  bond  for  1000/.  to  tl^e  servant,  unknown  to  the  fiitber, 
and  not  having  wherewith  to  pay  it,  equity  will  set  aside  the  bond^ 
as  obtained  by  fraud  and  a  breach  of  trust     d  P.  W.  129.] 

[But  equity  will  not  set  aside  a  bond,  if  there  is  no  fraud  or  breadi  of 
trust,  merely  because  the  obligor  is  a  weak  man.     S  P.  W.  129.] 

[If  A.  sells  an  annuity  for  his  own  life  to  B.  with  a  clause  of  redemp- 
tion in  three  years,  and  eleven  years  after  A.  applies  to  B.  to  redeem, 
which  he  refuses ;  die  court  will  order  a  redemption  on  payment  of  the 
annuity  to  the  time  of  the  application  to  redeem,  and  the  pnnc^Md  sum 
advanced,  without  interest  from  that  time.  The  annuity  was  purdiased 
at  seven  and  an  hslf  years  purchase,  which  seems  a  fair  price.  2  Atk. 
2S1.] 

[If  A.  entitled  to  an  annuity  on  personal  security  of  200/.  per  ann. 
being  a  pqsoner,  sells  to  B.  150/.  per  ann.  part  of  it,  for  1050iL  with 
proviso  that  if  A.  desires  at  any  time  to  purchase  back  said  1050/.  on  six 
months*  notice.  B.  on  payment  of  said  1050/.  (all  arrears  of  annoity 
being  paid),  shall  resign ;  and  there  is  an  indorsemait,  that  if  A.  should 
re-purchase  or  redeem,  he  shall  pay  75/.  m<Hre ;  this  is  unreasonable, 
vitiates  the  whole^  and  the  agreement  shall  be  set  aside.  B.  shall  le- 
convey,  on  payment  of  principal,  interest  at  5/.  per  cent  and  what 
money  has  been  actually  paid  for  insurance ;  and  if  he  is  ove  r 

receipt  of  the  annuity,  he  shall  refund.     S  Atk.  278*3       ^ 

So,  if  A.  sells  an  office  in  the  army  to  9.,  and  afterwards  procures 
him  to  be  turned  out.    2  Ca.  Ch.  2,  S. 

If  a  barrister  at  law  unde^akes  the  recovery  of  an  estate  to  whidi  B. 
hath  a  right*  and  obtains  of  B.  a  bond  to  surrender  to  him  a  moiety  of 
the  estate,  when  it  shall  be  recovered ;  he  shall  be  decreed  to  deliver  up 
the  bond,  and  re*transferthe  estate,  upon  payment  of  the  whole  by  him 
expended,  with  an  allowance  for  hiscare»    R.  Ch.  R.  477. 

So,  if  a  trustee  for  A.  takes  a  security  for  600/.,  with  his  privi^,  of 
B.,  and  afterwards  for  600/.  assigns  it  to  C,  who  relies  upon  the  wcntls 
of  the  trustee ;  A.  shall  be  relieved  acainst  C.>  thou^  both  are  de- 
frauded ;  for  C.  put  the  greater  confidence  in  the  trustee.    2  Ca.  Ch. 

77. 

{If  an  attorney  for  the  seller  on  the  sale  of  an  estate  does  not  dis- 
close to  the  buyer  an  incumbrance,  he  is  liable  to  make  satisfiiction. 
1  Ves.  95.] 

If  an  administrator  during  the  minority  of  an  ^ant  sells,  as  his  own, 
the  stock  of  the  in&nt,  in  the  East  India  Company,  to  B.  who  by  entries 
in  the  books  of  the  company  hath  notice  that  it  was  the  stock  of  the  in- 
fant; the  infimt  shall  be  relieved  against  B.     R.  Ch.  R.  298. 

[If  it  is  alleged  that  a  promissoiy  note  for  a  large  sum  was  given  to 
induce  a  man  to  withdraw  a  suit,  and  deliver  up  a  note  of  a  third  per- 
son, (and  this  not  with  intention  of  paying  the  money,  but  as  a  securiQr 
of  procuring  a  living  for  him),  and  the  note  itself  and  the  oonsideradon 
denied,  the  court  wUl  (without  sending  the  question  of  forgery  to  trial) 
order  the  note  to  be  left  with  the  register,  and  if  not  sued  in  reasonable 
time,  to  be  delivered  up.     2  Ves.  445.] 

(S  F  3.)  When  not. — If  a  man  will  not  do  equity. 

But  a  man,  who  will  not  do  equity,  shall  not  have  relief  in  equity ;  as 
if  a  jointress  hath  a  lease,  which  she  confesses  was  to  attend  the  inheri- 
tance. 
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tanoe»  on  a  bill  brou^t  by  the  heir  for  deeds  in  her  possession,  on  a 
confirmation  of  her  jointure,  she  shall  not  have  her  jointure  confirmed^ 
without  delivering  up  the  lease.     1  Ver.  480. 

If  A.  sues  B.  who  purchased  in  trust  for  him,  and  paid  the  money 
for  making  the  conveyance ;  on  repayment,  A.  ought  also  to  pay  all  other 
monies  due  from  him  to  B.     2  Ca«  Ch.  87. 

[If  A*  has  a  judgment  against  B.  and  also  a  mortgage  on  his  estate^ 
widiout  notice  that  C,  has  a  judgment  subsequent  to  A.'s  judgment,  but 
prior  to  the  mortgage ;  equi^  will  not  direct  a  sale  of  B/s  estate  on  a 
suit  of  C.  and  consent  of  B.,  unless  C.  will  pay  off  the  snbseqdent  mort- 
gage as  well  as  the  prior  judgment*     1  Atk.  520.] 

[This  rule  does  not  extend  to  all  cases,  so  as  to  tack  together 
things  independent  in  their  nature,  but  the  court  wiQ  lay  hold  of 
any  circumstance  for  it,  as  danger  from  absconding  or  living  abroad. 
So,  if  A.  is  decreed  to  account  to  B.  who,  ought  to  convey  an  estate  to 
A.  who  has  often  absconded,  A.  shall  account  before  B.  shall  convqr* 

1  Ves.  88.] 

If  an  heir  comes  to  redeem  a  mortgage  made  by  his  fiufaer,  he  ought 
also  to  discharge  the  bond  of  his  frther,  in  which  the  heir  is  bound,  or 
other  mortgage,  defective^  made  by  hb  ancestor,  before  a  rederopticm 
shall  be  allowed  him.     Vide  post,  (4  A 10.) 

[If  tenant  in  tail  pays  off  a  mortgage  without  taking  an  assignment 
of  it,  the  remainder-^man  shall  pay  it  to  his  representative,  or  he  shall 
not  have  an  assignment  from  the  mortgagee.     I  Ves.  258. 

If  a  man  sues  trustees  for  the  portion  of  his  wife,  he  ought  to  make  a 
suitable  settlement.    Vide  post,  (8  Z  5, 6.) 

If  a  man  devises,  lands  in  tail  to  one  son,  and  in  fee  to  another; 
the  son  who  claims  the  land  in  fee  under  the  will  ought  to  re- 
lease  his*  interest   to  the  land  entailed,  to  the  odier;  et   e  contram 

2  Ver.  682.  . 

But  if  a  corporation,  trustees  for  a  charity,  make  a  leftte  and  co- 
venant, in  consideration  of  100/.  to  be  expended  by  the  lessee  for 
repairs,  to  renew,  and  the  lessee  covenants  to  pay  an  additional  rent; 
the  rent  shall  be  paid,  though  the  corporation  is  not  compelled  to  renew. 
R.  2  Ver.  412. 

(3  F  4.)  If  his  actions  are  wrongful. 

4 

^So,  if  an  obligor  prays  relief  from  the  penai^  of  a  bond  given  to 
maintain  a  bastard,  and  for  payment  of  50/.  to  the  woman ;  if  it  appears 
that  he  was  a  suitor  to  the  woman,  and  abused  her,  he  shall  not  have  re- 
lief, though  he  brings  the  501.  into  court.     R.  2  Ca.  Ch.  15. 

So,  if  a  man»  by  practice  obtwis  a  bond  of  1600/.  upon  the  loan 
of  90/.,  he  shall  not  have  relief  put  of  the  trust  estate  of  the  obligor^ 
for  any  part  of  the  debt,  though  90/.  was  bond  fide  due.  R.  Ca.  Ch. 
202. 

If  a  woman  who  elopes^  and  is  divorced  a  mensa  et  thoro^  sues  for 
a  settlement  made  by  her  husband  for  alimony,  she  shall  not  be  aided. 
J  Ver.  53.  Semb. 

If  there  is  a  coyenant  that  tin  shall  be  delivered  custom  free  to  B., 
and  the  tin  is  afterwards  seized  for  the  customs,  B.  shall  not  be  relieved. 
Ca.  Ch.  256. 

(3F5.)  Though 
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(3  F  5.)  Though  a  man's  expeetation  is  frustrated. 

So,  equity  will  not  give  relief  uaimt  a  contract  by  A.  though  his  ex- 
pegtatiou  is  frustrated,  where  no  oe&ult  was  on  the  other  side :  as,  if  a 
l^oifd  be  to  give  100/*  to  B.  if  he  sqrrenders  his  office^  which  is  with  an 
intent  that  me  obligor  should  obtain  it ;  if  he  does  not  obtain  it,  if  B.  sur- 
rendered, he  shall  not  be  relieved.    R.  I  Ver.  98, 99. 

[If  A.  agrees  with  B.  for  a  number  of  tickets  at  a  stated  price,  and 
all  prdSt  to  bQ  A.%  but  he  loses  by  them;  the  court  will  not  rdieve^ 
even  if  it  w«s  a  hwA  bargam,  unless  there  is  fraud  or  undue  means. 
2Atk.  251.] 

(S  F  6.)  Nor  when  a  reasonable  benefit  has  accrued  to 

another  by  law. 

So,  equity  does  not  take  away  a  reasonable  benefit,  which  aocraes  to 
another  bv  strict  rules  of  law ;  as,  if  a  marriaip'^ttlement  is  made  to 
A.  for  lite,  and  afterwards  to  his  first,  second,  and  other  sons  in  tail 
niale,  and  if  no  son  living  at  the  death  of  A.,  to  the  use  of  his  dao^- 
ters,  till  suoh  portions  paid;  A.  die9  having  dau^terf,  but  no  aon 
living,  his  wife  prioement^enseini  with  a  son,  afterwards  bom,  equity 
will  not  take  away  the  portions  vested  by  accident  in  the  daughters, 
though  contrary  to  the  intent  of  the  parties,  if  it  is  a  reasonable  provision. 
Semb.  2  Ver.  579. 

[If  A.,  mother  of  B.,  wife  of  C,  is  ^ei^ed  in  tail  exprodsione  xnri  of 
laws,  reversion  in  fee  to  her  husband,  and  B.  and  C.  create  a  mortgage 
term  on  these  lands,  and  A.  jpins  in  levying  fine  to  the  use  of  the  mort- 
gagee, remainder  to  such  uses  as  C.  shall  appoint,  or  in  default  to  him 
and  hifi  heirs ;  and  befibre  this  C.  has  sold  an  estate  to  D.  and  covenanted 
for  quiet  enjoyment  and  afterwards  makes  an  appoiptment  to  trustees  of 
B.'s  estate ;  D.  is  evicted,  C.  dies,  A.  dies ;  if  it  does  not  appear  that 
the  breach  of  C.'s  a>venant  by  the  eviction  of  D.  happeoied  before  the 
appointment  made  by  C.  the  court  will  not  grant  relief    3  Atk.  4 10.} 

[The  court  will  not  relieve  against  a  mas^r's  ri^ht  to  bis  apprentice's 
eaminffs,  who  quits  his  service  before  his  time  (mpiigh  hp  goes  td  sea 
and  takes  a  great  prize,  but  in  that  case  recommends  them  to  oompoiuui^ 
and  fivrouraoly  for  the  apprentice).     1  Ves.  48.     1  Ves.  83.] 

(S  F  70  Nor,  against  a  statute. 

So,  equi^  will  never  give  relief  against  a  provision  by  act  of  parlia- 
ment: as,  if  a  lease  by  a  bishop,  &c.  is  void ;  though  the  lessee  has  equity 
against  the  bishop,  he  shall  not  be  relieved  against  his  successor;  for  die 
statute  which  makes  the  lease  void,  does  not  save  any  equitaUe  right. 
Ca.  Ch.  227. 

[If  a  trustee  in  breach  of  trust,  presents  a  man  to  a  living ;  after  six 
months  plenarty,  this  court  will  not  give  relief,  for  it  is  against  stat. 
Westm.  2.   3  Atk.  453.] 

So,  if  a  court  erected  by  act  of  parliament  determines  a  thing  within 
their  jurisdiction,  there  shall  be  no  relief  in  equity.   R.  Cb.  R.  320. 

[But  if  a  new  act  of  parliament  is  made  to  alter  the  law,  and  the  jnd^ 
are  formal  in  adhering  to  rules  of  law,  and  will  not  construe  accordmg 
to  the  words  and  intentions  of  the  act  (though  it  is  their  business  to  mould 

thdr 


Equify.  623 

dMir  practice  no  as  to  render  it  conformable  to  the  legislature),  tbere 
equity  will  take  it  up,  and  give  remedy.     S  Atk.  SOS.] 

(3  F  8.)  Or,  a  maxim  at  law. 

Nor,  contrary  to  an  express  maxim  of  the  common  law,  unless  in  case 
of  fraud,  &C.  as  if  an  obligee  releases  to  one  obligor  only,  he  shall  not 
have  aid  against  the  other,  though  he  did  not  intend  to  rdease  the  other. 
R.  1  Rol.  S74.  L  21. 

[So,  where  articles  of  agreement  for  the  lease  of  a  house  had  been  en- 
tered into  between  defendant  the  landlord,  and  plaintiff  who  appeared 
to  act  as  a  sincle  woman,  but  afterwards  it  ^ipeared  to  be  doubtful 
whether  her  husband  was  alive  at  the  time  of  entering  into  the  agreement, 
the  court  seemed  to' think  they  could  not  decree  a  specific  performance 
against  the  landlord,  if  he  insisted  on  the  strict  rule  of  law  by  which  the 
agreement  was  void,  but  recommended  his  granting  the  lease  on  her  find- 
ing a  proper  security  for  the  rent,  which  was  consented  ta  East.  1790, 
in  the  Exchequer.] 

If  a  deed  or  will  is  not  duly  executed,  equity  will  not  relieve.  2  Ver. 
475. 

[If  one  executor  receives  and  releases  the  whole  debt,  the  other  shall 
not  be  relieved.     Mo.  620.] 

Or,  one  joint>tenant,  though  there  was  a  ImU  against  the  debtor,  or  an 
agreement  to  divide  the  debts. 

So,  there  diall  be  no  relief  against  a  descent  according  to  the  rules  of 
law,  though  the  estate  is  in  trust.    2  P.  W.  668,  9. 

[If  a  man  has  lost  his  right  by  a  I^;al  bar,  he  can  have  no  remedy. 
2  Atk.  240.] 

But  upon  circumstances,  chancery  will  direct  contrary  to  a  rule  in  law; 
as,  upon  a  bill,  it  will  change  the  venue  to  another  county,  by  reason  of 
the  great  power  of  the  defendant  in  the  proper  coun^.     1  Ver.  4S9. 

(8  F  9.)  Not  where  the  plaintiff  has  the  same  relief  by  law. . 

So,  if  the  plaintiff  has  equal  relief  and  benefit  by  the  law ;  as,  upon  a  bill 
by  the  executors  of  the  husband,  to  be  relieved  against  a  contract  of  the 
vnfe^  because  she  had  eloped,  and  had  a  separate  maintenance^  and  that 
it  was  known  to  the  defendant ;  for  this  is  a  good  defence  to  an  action  at 
law.     1  Ver.  71. 

So,  if  a  bill  be  agamst  an  executor  for  debt,  though  the  debt  is  proved 
in  equily,  the  plaintiff  shall  not  be  relieved  till  a  recovery  in  an  acdon 
at  law ;  and  then  he  shall  have  an  account  whether  there  are  assets* 
R.  2  Ver.  192. 

[But  if  a  bill  be  brought  to  discover  assets  and  pa3rment  of  a  bond, 
and  there  is  no  dispute  as  to  the  bond  or  assets,  equity  will  provide  for 
the  payment  of  the  debt.    Str.  40S.    2  Ves.  KK).] 

[Where  the  executor  <x  administrator  confesses  a  liquidated  debt, 
there  discovery  draws  on  relief  otherwise  not.  Per  Gilbert  Ch.  B* 
Bnnb.  29.] 

[If  on  coming  in  of  answer  to  a  hill  for  discovery  of  assets  and  relief, 
phdntifr makes  his  election  to  proceed  at  law,  yet  he  may  afterwards,  on 
agreeing  to  drop  that  part  of  the  bill  which  prays  relief,  have  the  order  of 
election  disduoged.    2  Atk.  85.] 

[If  the  representative  of  an  intestate  is  seeking  to  give  preference  by 
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ooofisssiiig  judgments^  the  oourt  will  let  plaintiff  pvoceed  At  law  to  get 
judgment  with  stay  of  execttti9n,  and  in  this  court  for  discovery  of  assets 
at  tne  same  time.     2  Atk.  119.] 

[If  there  is  a  judgment  obtained  for  a  partnership  debt  against  A. 
surviving  partner,  and  one  of  the  executors  of  B.  and  A  gives  a  mort- 
gage on  the  separate  estate  of  B.,  equity  will  order  satisfaction  out  of  the 
mortgage,  without  sending  them  to  law.    2  Ves.  265.] 

If  an  executor  pleads  to  three  actions,  no  assets  ultra  100/.  where  he 
hath  only  100/.  assets  in  toto ;  he  shall  nut  be  relieved  in  equity;  for  it 
was  hb  own  fault  to  plead  negligently.     1  Ver.  1 19. 

SOf  equity  does  not  aid,  if  the  defendant  by  the  mistake  of  his  attor- 
ney pleads  an  improper  plea.     R.  2  Ver.  825. 

[If  a  bill  is  brought  to  discover  assets  and  for  rdie^  the  court  will 
grant  relief  if  the  defendant  joins  issue,  not  if  he  demurs.     Bunb.  29.] 

So,  equity  does  not  give  the  same  relief  which  the  plaint^may  have 
by  an  action  at  law. 

[If  a  bill  is  brought  ibr  treasure-trove^  plaintiff  shall  have  no  relief; 
for  he  might  have  Nought  action  of  trbver,  and  bill  dismissed  with  costs, 
fiunb.  18.] 

•  [A  bill  for  several  tolh,  where  the  decree  would  bind  only  the  defend- 
ants, dismissed.    Bunb.  41.] 

[But  if  a  fee-form  rent  is  reserved,  it  gives  the  oourt  of  exchequer  ja- 
risdicdon.    Per  Montague  B.  aet.  dissent.    Bunb.  66*] 

[Bill  for  a  toll  due  to  a  town  does  not  lie,  though  a  fee^form  rent  is 
payable  by  the  town.    Bunb.  380.] 

[Bill  for  beaconage  dismissed.    Bunb..  101.] 

[So,  for  suit  of  court.] 

[So,  for  &e*form  rent,  or  law-day  silver.    Bunb.  257*] 

[A  bill  to  have  the  enjoyment  of  a  watercourse,  and.  damages  for 
stopping  it,  does  not  lie.    Bunb.  2tf4>.] 

[If  A.  gives  voluntary  deed  to  pay  B.  60/.  per  ann.  with  power  to  dis- 
train on  lands,  or  to  pay  B.  1000/.  with  interest,  and  B.  brings  bill,  setting 
forth,  that  the  lands  are  incumbered,  and  to  be  paid  one  or  the  other, 
and  A.  brings  cro6s*bill  and  at  the  hearing'  B.  does  not  prove  that  the 
lands  were  so  incumbered  that  she  knew  not  where  to  distrain,  the  court 
will  retain  the  bill  tUl  B.  has  tried  her  remedy  at  law.     Bunb.  241.] 

[If  a  bill  is  brought  for  wharfage,  &c.  and  defendant  admits  plain- 
tiffs right,  but  sets  up  an  exemption  for  a  particular  place,  the  coort 
will  not  dismiss  the  bill,  but  will  give  leave  to  bring  an  action  at 
law.  ^  Bunb.  270.] 

[Bill  for  discovery  and  relief  against  defendants,  who  broke  into 
intestate's  room,  and  took  away  money,  bonds,  &c.  does  not  lie,  if  i^ 
fendants  deny  the  equity.     Bunb.  287.] 

[A  single  copyholder  is  not  rdievable  in  equity  against  an  excessive 
fine ;  but  several  copyholders  are  against  a  general  fine.  S  P.  W. 
155.] 

[Disputes  between  'masters  and  apprentices  are  no  foundation  for 
coming  into  equity.     1  Atk.  518.] 

[This  court  cannot  set  aside  a  will  for  fraud,  but  only  direct  an  issue 
devisayiivelnon;  for  a  will  of  personal  estate  may  be  set  aside  in  the 
ecdesiasUcal  court  for  fraud,  and  of  regA  estate  at  law.  2  Atk. 
924'.] 
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[A  person  daiming  lands  under  marriage  articles  and  setdemenl^ 
which  be  has  in  his  custodyt  and  where  no  terms  are  standing  out,  must 
establish  his  title  at  law  before  he  can  come  into  this  court  for  deeds  and 
writmgs.    S  Atk.  291.] 

Pfplaindff  comes  properly  into  this  court,  (as  for  discoveiy  of  deeds^ 
to  have  them  produced,  or  for  an  account  of  rents  and  profits,)  it 
will  determine  a  matter  of  law.    8  Atk.  836.] 

[A  bin  for  an  account  and  share  of  prL^  money  does  not  lie  against 
the  Tepresentative  of  an  admiral ;  tne  remedy  is  at  law  against  the 
agents  for  captures.    I  Ves.  161.] 

[If  A.  loses  B.  a  banker's  note,  payable  to  him  or  bearer,  and  K 
ofibrs  to  pay  the  money,  on  die  usual  security  to  indemnify ;  A.  dies 
without  doinff  it,  and  his  rq>re8eQtative,  seven  years  after,  brings  bill 
for  payment,  l)ut  diere  is  no  affidavit  of  the  loss,  nor  ofier  of  indemnity ; 
this  court  will  not  relieve,  but  leave  him  to  action  at  law.  1  Ves. 
841.1 

[if  there  is  a  list  of  bank-notes  in  a  .testator's  writings  some  marked 
paid,  others  unpaid,  and  these'  have  not  appeared  in  many  years,  and 
are  supposed  to  be  lost,  and  the  executor  swears  he  believes  testator  had 
lost  them,  and  o£Pers  to  give  security,  yet  the  court  will  not  order  pay- 
ment; for  the  testator's  hand  is  no  evidence  here  more  than  at  law, 
therefore  the  same  remedy  at  law.    2  Ves.  38*3 

[A  creditor  by  el^t  executed  may  have  rdief  against  a  fraudulent 
conveyance^  though  he  might  have  relief  at  law.    2  Ves.  51.] 

[If  the  precedent  conveyance  is  only  voluntary,  without  other  fraud, 
subsequent  purchaser  for  valuable  consideration  shall  be  left  to  his  remedy 
at  law.    Ibid.] 

[If  A.  treats  with  B.  for  the  loan  of  monev,  A.  dies  abroad,  which  B. 
not  knowing,  pays  it  to  C,  his  agent,  who  remits  it  in  bullion :  A.'s 
executors  receive  it^  and  remit  it  back  to  England,  to  the  executors  of 
A.'s  fother;  B.  cannot  have  relief  against  them,  but  must  try  it  at  law 
against  C,  or  the  executors  of  A.  wroad.    2  Ves.  86.] 

Nor,  will  it  give  relief  in  execution  of  a  sentence  of  an  ecdesiasdcal 
judge;  as,  for  Uie  quitting  of  the  possession  of  a  pew  in  the  church,  after 
a  decree  for  it  by  the  ordinairy.    2  Ver.  226. 

[Ifspoliation  or  suppression  of  a  will  is  clear,  the  court  will  give  re- 
lief without  making  the  plaintiff  cite  the  defendant  in  the  spiritual  court, 
or  directing  an  issue  at  law.     3  Atk.  859-] 

Nor,  against  diurchwardens,  to  enforce  the  signing  of  a  rate  to  reim- 
burse what  the  party  had  expended  by  order  of  vestiy,  after  they  are  out 
of  their  office.     2  Ver.  262. 

[The  court  will  not  receive  a  suit  relating  to  church  rates ;  for  the 
ecclesiastical  courts  have  jurisdicdon;  unless  prescription  is  all^;ed. 
S  Ves.  451.] 

But  where  a  man  has  privilege  in  the  court,  he  may  sue  there  for  a 
matter  for  which  he  has  an  acdon  at  law  :  as,  a  solicitor  may  have  a  bill 
for  fees  in  a  suit  in  chancery.     1  Ver.  203. 

^  [Yet  to  such  a  bill  a  plea,  good  at  law,  diall  be  allowed ;  as,  that  he 
did  not  deliver  a  bill  signed  pursuant  to  the  st.  8  Jac.  6.     1  Ver.  312.] 
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*  •  -  • 

(3G)  OErecutor- 

(3  6  1.)  Stands  in  the  place  of  the  testator. 

Chancery  will  decree  an  interest  vested  in  the  testator  to  his  erecotor, 
though  he  is  not  named ;  as,  if  a  legacy  is  g^ven  to  A.,  and  if  he  dies 
under  age,  to  B.  and  C.^  or  the  survivor;  B.  and  C.  die»  and  tbeo 
A.  dies  under  age;  the  I^;acy  shall  be  decreed  to  the  executor  of  the 
survivor.     R.  2  Vent.  847* 

If  a  bond  is  upon  condition  to  pay  money  to  A.  upon  such  a  day»aDd 
he  dies  before  the  day ;  it  shall  be  paid  to  his  executor  or  administrator* 
3  Lea  212. 

If  an  executor  makes  a  lease,  rendering  rent,  his  administrator  shall 
have  the  rent,  and  not  the  administrator  de  bonis,  &c.     1  Ver.  94. 

If  a  bond  is  given  to  pay  a  sum  of  money,  for  owelty  of  partition,  to 
the  other  parcener ;  the  executor  or  administrator  of  the  obligee  shall 
have  it,  and  not  the  heir.     1  Ver.  ISS. 

If  money  is  paid  to  the  remembrancer  in  the  exchequer^  who  em- 
bezzles it,  a  bill  lies  for  relief  by  his  successor  against  his  executor. 
Ca.  Ch.  SOO. 

If  goods  are  devised  to  be  sold  for  the  purchase  of  lands  for  A.,  who 
dies  without  issue  before  the  purchase  made ;  the  executor  of  A.  shall 
have  them.     1  Ch.  R.  204. 

If  a  term  is  vested  in  trustees  for  payment  of  1000/.  to  A.  his  eldest 
son,  and  every  other  child  not  married  or  provided  for ;  A.  was  then 
married  and  had  40/.  per  ann,  for  the  life  of  his  father,  but  no  other 
provision,  and  died  before  his  father ;  the  executor  of  A.  shall  have  the 
1000/.     1  Ch.  R.  258. 

But  if  upon  an  assignment  of  a  statute  to  the  conusor  by  the  admim* 
strator  de  bonis  non  of  the  conusee,  the  conusor  covenants  to  pay  the 
money  to  him,  his  executors  or  administrators,  ^nd  the  administrator 
dies,  the  money  shall  be  decreed  to  the  executor  of  the  administrator, 
and  not  to  a  new  administrator  de  bonis  non,  &c.  no  debts  of  die  first 
intestate  appearing  to  be  due.    2  Vent.  S62. 

So;  if  a  man  is  hound  to  pay  money  to  such  person  as  A.  by  will.shall 
nominate,  who  does  nominate^  but  makes  B.  his  executor;  B.  shall  not 
have  the  money;  for  it  ought  to  be  an  assignee  in  fact  that  shall  take. 
R.  Hob.  9. 

(3  G  S.)  What  things  he  is  compellable  to  do  in  equity. 

An  executor  is  compellable  in  chancery  to  pay  legacies.  Vide  post, 
(S  Y  S.)     P.  W.  675. 

[And  if  an  executor  promj/sed  his  testator  to  pav  certain  Iq^es,  sad 
for  that  reason  th^  were  not  inserted  in  the  will,  be  shall  be  complied 
to  pay  them  out  of  assets.    Ambler*] 

[It  A.  puts  his  will  in  his  nephew  B.'s  hands,  his  «ecutor  and  resi- 
duary l^atee,  with  intention  to  reconsider  it,  which  he  does  before  a 
witness ;  his  nephew  C.  reminds  him  of  1002.  he  intends  to  leave  him: 
A.  allows  it,  d^ires  B.  to  pay  it,  who  promises  it,  and  aSsrs  his  bond  or 
note  for  it,  and  again  after  A/s  death  promises  to  pay  it ;  B.  shall  be 

decreed  to  pay  it^  not  personally,  but  out  of  assets,  and  a  debt  due  from 
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A.  to  C.  shall  be  deducted,  bebg  deemed  mtisfied   by  implication. 

1  Ves.  1S8.     1  Wils.  2270 

[If  an  executor  pays  all  legacies  but  one,  and  never  exhibits  an  inven* 
>  tonr,  his  representative,  admitting  assets  of  him,  shall  pay  that  legacy. 

2  Ves.  198.] 

If  he  is  guilty  of  a  devastaviif  his  executor  or  administrator  shall  be 
liable  (if  he  has  assets)  to  the  debts  of  the  first  testator,  to  the  quantum 
of  the  goods  wasted.     Ca*  Ch.  257. 

If  any  one  administers  without  authority^  the  executor  shall  be  com- 
pelled to  allow  all  payments  to  which  he  himself  would  have  been  liable 
R*  Ca«  Ch«  SS« 

Aforiiori  such  payments  shall  be  allowed  to  an  executor  die  wn  tori. 
Ibid. 

If  money  is  to  remain  in  the  hands  of  an  executor  till  payment  to  in- 
fants, when  of  full  age.:  chancery  will  compel  him  to  give  securi^  for  it. 
And  to  pay  interest  2  Ca.  Ch.  152.  Vide  post,  (3  S  4,  5.) 
[If  a  term  for  years  and  personal  estate  is  deviseci  to  A.  an  in&nt, 
and  if  he  dies,  and  his  mother  has  no  children,  to  B.,  and  A.  dies; 
though  the  mother  is  living,  and  may  have  a  child,  yet  the  court  will 
direct  an  account  and  discovery  of  the  estate,  to  secure  it  to  B.  in  case 
the  contingency  happens.    5  P.  W.  SOO.] 

[If  one  charges  the  residue  of  his  personal  estate  with  an  annuity  to 
his  wife,  payable  quarterly,  the  court  will  order  the  executor  to  bring 
securities  before  the  master,  to  be  set  apart  to  answer  it,  thou^  usually 
when  the  will  does  not  require  security,  neither  does  the  court.  5  P.  W. 
SS4.] 

[The  court  wiU  not  take  the  assets  out  of  the  hands  of  an  executor  by 
appointing  a  receiver,  because  ne  executor  is  poor,  if  no  appearance  of 
fraud.     2  Atk.  126.] 

[But  if  the  executrix  is  a  feme-covert,  whose  husband  was  in  England 
at  the  making  of  the  will,  but  at  testator's  death  in  the  West  Indies,  and 
in  bad  circumstances,  the  court  will  appoint  a  receiver.    2  Atk.  218.] 

[If  there  has  been  a  verdict  at  common  law  against  a  will,  on  account 
of  the  testator's  insanity,  and  the  executor  insists,  that  such  verdict 
affecting  the  real  estate  only,  he  may  still  support  the  will  in  the  ecder 
siasdcaTcourt,  and  gather  testator's  assets ;  this  court  will  order  the  exe- 
cutor to  pay  in  what  he  has  received  to  the  bank,  to  the  account  of  the 
acoomptant-general,  and  will  appoint  a  receiver  to  pay  into  the  bank 
with  acoomptant-general's  privity,  whilst  the  validity  of  the  will  is  con- 
testing in  the  commons.    2  Atk.  878.] 

[If  A.  is  entitled  by  covenant  of  B.  to  2000/.  after  the  death  of  B-'s 
widow  and  executrix,  who  has  an  interest  for  life  in  the  fimd  out  of  whidi 
it  is  to  oome^  she  shall  be  obliged  to  set  apart  the  fond  in  her  lifetime. 
1  Ves.  282.] 

[On  a  bill  by  heir  at  law  to  contravert  a  will  of  real  estate^  the  court 
will  not  appoint  a  receiver,  because  there  is  a  diqpute  in  the  ecclesiastical 
court  concerning  the  probate.    1  Ves.  82i.] 

[So,  if  he  receives  money  put  out  upon  mortgage^  he  shall  be  com« 
peUed  to  place  it  out  at  interest.    2  Ca.  Ch.  21.] 

So,  if  he  compels  payment,  and  places  the  money  out  at  inteifest^  he 
/ihall  account  for  the  interest,  thouffh  he  takes  the  security  at  his  peril. 
R.  cont.  2  Ca.  Qi.  21.    R.  ace.  2  Ca.  Cb.  152. 

S  s  2  Otherwise, 
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Olkerwife^  where  he  is  compelled  to  recetre  it-    S  Ca.  Ch.  21. 

ilf  an  executor  admits  assets,  the  decree  shall  be  porsonal  agamstfaim; 
le  Amdhas  been  ont  at  interest^  for  interest  also;  and  if  he  has  mis- 
behaved (as  if  he  has  obtained  a  release  without  a  consideration)^  for  costs 
also.     2  Ves.  83.] 

[Unless  he  makes  a  case  to  the  contrary;  as,  that  abanker^  in  whose 
hands  the  money  was,  broke.     2  Ves.  83.] 

So,  if  a  terre-tenant  suffers  a  rent-charge  to  be  in  arrear,  his  ezecator 
shall  be  compelled  to  the  payment  of  the  arrears  if  he  has  assets :  for 
though  the  person  of  the  testator  was  not  liable  for  a  rent,  whidi  wa» 
recoverable  only  by  distress,  yet  his  personal  estate  was  augmented  by 
die  non-payment.     R.  Ch.  121. 

If  an  executor  is  indebted  to  the  testator,  though  the  debt  ia  released, 
by  law,  equity  will  enforce  payment  by  the  executor,  for  the  discfaam 
oTdeb^of  l4«cies.  *^^  ^  «^ 

So^  it  will  enforce  payment  to  the  residuaiy  legatee.     R.  Ca.  Ch.  292. 

1^  it  will  enforce  payment  of  debts  on  simple  contract,  if  the  executor 
has  assets^  though  the  executor  b  not  liable  by  common  law*  R  Mo. 
666. 

[If  A.  gives  bond  to  B.'  for  payment  of  money  at  her  death  in  natnre 
of  a  legatory  disposition,  and  dies,  and  B.  obtains  judgment  against  A.'s 
executor  C,  who  pleaded  non  est  /actum ;  C.  shall  pay  principal  and 
interest,  whether  he  had  assets  or  not,  as  if  he  had  confessed  judgment, 
or  let  it  ffo  by  default.     1  Atk.  292.] 

[A  vduntary  bond  shall  be  postponed  in  equity  to  simple  contract 
debts.    lb.] 

[If  a  bond  is  claimed  in  consideration  cf  money  lent,  and  the  obligee 
fidb  in  {Kovins  the  consideration,  he  shall  not  afterwards  set  it  up  as  ft 
voluntary  bond.    Ibid.] 

[An  executor  is  not  compellable  in  equity  nor  law  to  take  advan- 
tage of  the  statute  of  limitations  against  an  otherwise  just  demand.  1  Atk. 
524.]  ' 

[If  there  has  been  no  demand  far  the  arrears  of  an  annui^  left  by  will 
for  twenty-two  years  after  the  annuitant's  death,  the  court  will  notcompd 
the  executor  to  pay  them ;  the  statute  of  limitations  holds  as  to  an  an- 
nuity, though  not  as  to  a  legacy.     2  Atk.  71.] 

[If  a  creditor  brings  bill,  obtains  a  final  decree,  master's  report  con- 
firmed, and  then  another  creditor  does  the  same,  the  executor  ought  ta 
have  paid  first  him  who  used  the  first  diligence,  as  at  law  the  cieditor 
who  obtains  the  first  judgment  shall  be  preferred ;  but  as  to  legacies  it » 
otherwise,  for  they  shall  be  paid  pari  passu  ;  for  there  is  no  priority  in, 
them.     3  Atk.  208.] 

[Payment  of  interest  on  a  l^cy,  fiK>m  time  to  time,  shall  be  evidaice 
of  assets ;  thus,  if  a  man  leaves  50(tf.  the  interest  to  be  paid  to  five  per* 
sons  for  twenty-one  years,  if  they  so  long  live^  and  then  to  a  charity,  and 
the  executors  pay  the  interest,  and  the  husband  of  one  of  them  pays  har 
proportion  of  it  after  her  death,  and  they  exhibit  no  inventory,  thehos^ 
band  and  the  other  executor  shall  pay  the  5002.     1  Ves.  75.] 

.  So,  if  an  executor  joins  in  the  probate  of  a  wiU,  and  afterwards  the 
other  executor  only  acts ;  he  shall  be  aided  in  equi^  against  a  sentence 
m  the  ecclesiastical  court,  which  charges  both  for  the  paymaitofft 

kgacy.    Semb.  Ca*  Ch.  200. 

[But 
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[Bat  a  joint  executor  and  residuary  I^atee  diall  make  good  a  legeicy 
out  of  his  moiety  of  the  surplus,  though  he  had  left  the  money  in  the 
hands  of  the  other  executor  and  residuary  legatee;,  from  whom  the  legatee 
had  received  interest  before  his  bankruptcy,  and  a  dividend  out  of  his 
estate  afterwards.     Ld.  Raym.  1320.] 

[An  executor  who  is  a  bond«credftor  is  not  obliged  to  discharge  his 
bond  piecemeal  as  assets  come  in,  and  be  may  discharge  all  other  de^ 
mands  on  testator  before  his  own ;  therefore  he  shall  be  allowed  interest 
till  it  appears  he  had  sufficient  in  his  hands  to  disdiarge  bis  bond  entirelyt 
over  and  above  all  other  demands.    2  Adc  409.] 

[If  executors  have  obtained  probate  of  will,  by  consent  of  the  next  of 
kin  by  imposing  on  him,  and  the  will  is  found  forged^  by  verdict,  this 
court  will  order  the  executors  to  stand  as  trustees  for  him.  1  Ves. 
284.] 

[But  if  there  appears  a  prior  will,  the  court  will  order  the  executor 
to  consent  to  a  revocation  of  the  probate,  that  then  the  other  may  be 
propounded,  and  if  that  is  not  done,  they  ^hall  consent  to  administra-  ' 
tion  being  granted  to  next  of  kin.     Ibid. 

[And  in  the  meantime  will  order  an  account  of  the  personal 
estate,  and  that  it  be  paid  into  the  bank  for  the  benefit  of  diose  entitled. 
Id.] 

[If  A.  settles  a  plantation  in  America  to  trustees,  to  the  use  of  two 
mulattos,  his  natural  children,  their  heurs,  &c.  they  paying  to  another 
mulatto  500/.  with  a  clause  obliging  himself,  his  heirs^  executors,  &c. 
to  warrant  said  plantation,  and  the  stock  thereon ;  and  afterwards  eject- 
ment is  brought  against  him  for  the  plantation,  which  he  defends,  but 
is  evicted,  and  then  brings  dectment  in  his  own  name,  but  compromises, 
and  conveys  for  1000/.  ^diich  he  receives,  and  continues  to  manage  the 
whole  as  ms  own ;  and  after  his  death  bill  is  brought  against  his  executor 
for  satisfaction  of  assets^  jiot  following  die  subject  itsdf,  plaintiff  shall 
have  satisfaction  for  the  value  of  the  plantation  as  it  stood  at  the  time  of 
sale,  and  the  stock  as  it  stood  at  the  death  <^  A.  according  to  the  value 
at  the  time  of  eviction,  and  English  interest  on  it  from  his  death.  1  Ves. 
511.] 

(3  G  3.)  How  he  shall  pay  legacies.— When  a  legatee  shall 

refund,  and  when  not. 

An  executor  need  not  pay  a  legatee^  without  security  to  refund,  if  the 
assets  &il.     Ca.  C3i.  187.  257. 

And  he  shall  refund  to  creditors,  and  also  to  other  l^atees ;  for  if 
the  assets  fail,  the  legacies  shall  be  paid  in  proportion.    2  Vent.  958 
360.     1  Ver.  94.     1  Ch.  R.  134.    2  Ver.  205.    2  Ch.  R.  137. 

And  if  the  spiritual  court  decrees  payment,  without '  security 
for  refunding,  a  prohibition  shall  go.  2  Vent.  358.  Ca.  Ch.  258. 
I  Ver.  98. 

So,  tf  by  a  decree  of  chancery  a  legBXee  is  paid,  and  afterwards  debts 
are  discovered,  he  shall  be  compdled  to  refund.  2  Vent  858.  B.Ca.Ch. 
186.    2  Ver.  205.    Vide  2  Ch.  R.  137. 

So,  if  the  executor  of  an  executor,  who  has  made  a  deoasiaoii, 
pays  a  l^acy  of  his  testator,  and  then,  upcman  account,  the  first  exe- 
cutor appears  to  have  wasted  the  goods  of  the  first  testator;  the  legatee 
shall  be  Gantt)elled  to  refiond  to  a  creditor  of  the  first  testator^  i^xm  a 

S  s  3  bill 
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bill  against  tbe  ezecator  of  the  executor  (who  was  insolvait)  and  the 
legatee.    R.  8  Vent.  360.     1  Ver.  162. 

Otherwise,  if  the  bill  was  brought  bv  the  creditor  and  the  executor  of 
the  executor  uainst  the  legsitee;  for  the  executor  shall  not  reverse  his 
own  assent.     R.  2  Vent.  360. 

But  if  an  executor  assents  to  a  legacy^  without  requiring  secnriQr  to 
refund,  if  debts  are  afterwards  discovered,  and  the  assets  fail,  he  shall 
not  compel  the  legatee  to  refund;  R.  1  Ver.  94.  45S.  460.  2  Vent. 
858.  860.     R.  cont  Ca.  Ch.  186. 257- 

So,  if  he  pays  a  debt  due  by  simple  contract,  before  a  debt  by 
qiecialty ;  the  creditor  shall  not  be  compelled  to  refimd.  2  Vent. 
860. 

So,  if  an  executor  assents  to  a  devise  of  a  term  for  years,  and  the 
devisee  sells  it  bondjlde ;  the  creditors  cannot  compel  the  vendee  to  re- 
fund.   R.  Ca.  Ch.  257. 

So^  if  an  executor  paysa  legacy,  and  afterwards  assets  fidl  short  for 
the  other  Iqzatees;  the  first  legatee  shall  not  be  compelled  to  refund. 
Semb.  Ca.  Ch.  186.    2  Ver.  205. 

[If  an  executor  pays  a  lesacy  voluntarily,  he  is  presumed  to  have  suf- 
ficient to  pay  all,  and  shall  not  obliffe  the  legatee  to  refund ;  but  if 
executor  proves  insolvent,  the  other  legat/ees  may  compd  the  one  paid 
to  rdbnd.    9  Ves.  198.] 

[Residuary  legatee  paid  by  executor  without  fraud, ,  shall  not  be 
obliged  to  refund  to  legatees  who  were  to  be  paid  at  a  foture  time. 
2  Ves.  596.] 

A  specific  lemcy  or  sum,  actually  paid,  shall  be  refunded  as  well  as 
another.    Ca.  Ch.  257. 

So^  if  a  devise  is  that  the  executor  do  assign  land  of  1002.  value  to  A., 
and  gives  legacies  out  of  lands  sold  to  others ;  and  land  of  above  100/. 
value  is  assigned  to  A.,  by  reason  of  which  the  assets  foil  short  for  the 
other  legatees;  A.  must  refund.    R.  2  Ca.  Ch.  25. 

When  legatees  abate,  vide  post,  (3  Y  18, 19.) 

[If  testator  leaves  large  sums  in  legacies,  and  directs  his  corpse  to  be 
buried  at  a  distance^  the  court  will  not  adhere  to  the  law  rule  of  allowing 
but  10/.  for  funeral  charges.    8  Atk.  11.9.] 

(3  6  4.)  What  is  an  assent  to  a  legacy,  vide  Administration, 

(C5,  &c.) 

Neither  residuary  nor  specific  legatees  have  any  interest  without  the 
assent  of  the  executor ;  till  then  he  has  the  interest  m  him,  and  not  a  bare 
authority  only.    8  AtL  285. 

[If  a  term  is  devised  to  A.  for  life,  remainder  to  B.,  and  the  exe- 
cutor assents  to  the  devise  to  A.,  it  is  an  assent  to  the  devise  over. 
8P.W.11.] 

If  the  executor  demises  a  term  in  trust  for  a  legatee,  this  shall  be 
a  su£5cient  assent.     R.  2  Vent  858.     1  Ver.  94.  458.] 

If  an  executor  reftises  to  assent,  he  shall  be  compelled  thereto  in 
equity.     1  Ver.  94. 

(3  G  5.)  When  he  ahall  take  as  a  legatee. 

If  an  executor  is  residuary  legatee,  and  dies  before  election  made 
to  take  as  legatee^  yet  the  reuaue  wall  be  distributed  as  his  own  estate; 
for  the  court  will  make  the  election  for  him.    R.  Ca.  Ch.  810.  . 

But 
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Bat  if  a  man  devuea  his  personal  estate  td  his  wifc^  and  makes  her 
executrix^  she  shall  take  as  executrix.     R.  2  Ver.  802.  309. 
Vide  post,  (3  G  7.) 

(3  6  6.)  What  payment  will  be  safe.— -By  direction  of  the 

court. 

The  most  safe  way  for  p^rment  of  legacies  by  an  executor,  is  to  take 
the  direction  of  the  court  of  chancery. 

If  on  executor  pays  a  legacy  without  the  direction  of  the  court,  and 
afterwards  assets  are  evicted ;  he  shall  not  be  relieved  agiunst  the  legatee^ 
nor  c(»npel  him  to  refund.     R.  2  Ca.  Ch.  9.    Vide  ante,  (3  G  1.) 

So,  if  ass^  afterwards  fidl  to  answer  all  the  other  legacies  fiilly^  he 
shall  answer  out  of  his  own  money,  so  much  as  the  first  legatee  is  paid 
beyond  his  proportion.     R.  2  Ca.  Ch.  132. 

Though  that  l^atee  was  to  be  paid  in  the  first  place.  Semb.2  Ca.  Ch. 
132. 

So,  an  executor  may  exhibit  a  bill  against  all  the  creditors,  to  settle 
t)ieir  debts,  and  which  of  them  are  to  be  preferred.    R.  upon  Demurrer^ 

2Ver.  37. 

.  But  payment  to  the  father  of  an  infant,  where  the  legacy  is  not  of 
value  to  support  the  charge  of  a  decree,  shall  be  good,  though  the  father 
afterwards  &ils.     Ca.  Ch*  245. 

A  fortiori^  if  he  takes  security  from  the  father  to  pay  the  infimt.     Id. 

Otherwise,  if  he  takes  security  for  his  indemnity ;  for  then  he  pays 
at  his  peril.     Ibid. 

[If  an  executor  pays  a  considerable  legacy  (as  100/.)  into  the  hands  of' 
an  in&nt,  he  shall  not  be  allowed  it ;  if  it  is  a  vexy  small  one,  he  may. 
2  Atk.81.] 

So,  payment  of  a  legacy,  where  each  legatee  ought  to  be  paid  out 
of  a  proper  fund,  is  good ;  thouffh  the  fund  of  others  afterwards  fails ; 
for  each  shall  sustain  the  loss  which  happens  to  his  particular  fund. 
2  Ca.  Ch.  132. 

(3  G  7.)  When  he  shall  be  a  residuary  legatee. 

If  a  man  makes  his  executor,  and  says  uotbinff  as  to  the  residue  of 
his  personal  estate :  it  goes  to  bis  executor.  K.  2Ver.  104.  R.  Eq. 
Ca.  28.    Admitted  1  P.  W.  554. 

So,  if  a  man  rives  a  legacy  to  YAa  executor,  without  mention  that  ano* 
ther  diall  have  ue  residue  $  his  executor  shall  have  it.  R.  2  Ver.  677, 8; 

R.  2Ver.  737 ^Cont.2  Ver.361.425.    R.Eq.Ca.  12.    Cont.Pr.Ch. 

170. 

[Tie  bequest  of  a  legacy  to  an  executor  will  generally  exclude  him 
from  taking  the  residue,  whether  the  l^cy  be  given  him  expressly  for 
care  and  trouble.    3  Atk.  228.] 

{Or  not.    Ibid.] 

[And  whether  it  be  pecuniary.    3  Atk.  229.] 

[Qrspedfic] 

[Notwithstanding  introductory  words  in  the  wiU^  expressing  an  inten- 
tion in  the  testator  to  dispose  of  his  whole  estate.     R.  3  Atk.  226.] 

[Provided  such  legaqr  will  certainly  become  payable.  Semb.  3  Atk. 
228.]  ' 

S  s  4  [And 
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[Andisnbtby  way  of  pardcolar  interest  or  ninfiiicftn^  ontoT 

n  legacy  given  to  another.    Vide  S  Atk.  8S9. 252.] 

[Or  on  account  of  some  trust  the  executor  is  to  parfarm  as  a  fimd  for 
Buch  performance.    Vide  8  Atk.  8S2«] 

[Or  by  way  of  exception  out  of  the  mass  of  the  personal  estate.  Vide 
S  Atk.  232.] 

[Or  out  of  a  particular  Ie^|acy.    Vide  8  Atk.  282. 229.] 

[But  where  particular  kinds  of  personal  property  are  men  to  the 
executors,  the  exception  of  any  peculiar  articles  of  any  of  those  kinds 
will  not  prevent  the  legacy  from  excluding  the  executor  uom  the  residae. 
B.  8  Atk.  226.] 

[Thus  where  a  man  gave  his  executor  all  his  household  goods  and 
fomiturey  except  three  pictures,  and  all  his  plate,  linen,  watdies,  jewei^ 
and  clothes,  the  gift  was  held  to  exclude  him  from  the  residue,  notwidw 
standing  the  will  contained  in  the  outset  strong  words  to  shew  the  testa- 
tor meant  to  dispose  of  his  whole  estate.    8  Atk.  226.  P.  C] 

[So,  where  a  man  gave  his  executor,  <*  all  my  personal  estate,  to  wit, 
&C''  specifying  particular  kinds  of  personalty  only,  the  court  hdd  die 
executor  could  not  take  the  residue.    8  Atk.  230.J 

[But  the  gift  of  an  annuity  payable  on  certain  days  of  pq^ent,  will 
not  exclude  an  executor  from  taking  the  residue,  if  no  part  of  sudi  an* 
nui^  becomes  payable  immediately  upon  the  testator's  death,  becanse 
he  may  die  before  any  payment  becomes  due.    8  Atk.  228.  Dub.] 

[And  where  a  man  excepted  ten  books,  such  as  his  executor  sh<ndd 
choose,  out  of  the  bequest  of  his  library;  the  excepticm  was  held  not  to 
exclude  the  executor  from  takins  the  residue,  because  it  did  not  vest  the 
books  which  were  excepted  in  him,  but  made  them  fidl  into  the  surplus. 
Fr.  Ch.  281.  cit.  Atk.  229.] 

[If  testator  makes  his  wife  sole  heiress  and  executrix  of  all  hia  real 
and  personal  estate,  to  sell  and  dispose  thereof  at  her  pleasure^  and  to 
pay  his  debts  and  legacies,  and  gives  his  heir  at  law  5/.  the  wife  has  the 
residue  to  her  own  use,  and  there  is  no  resulting  trust  to  the  heir. 
3  P.  W.  198.     C.  T.  T.  268.] 

[If  A.  gives  legacies  to  her  children,  and  then  directs  lOOOL  of  her 
partnership  stock  to  be  stricdy  settled  on  her  son,  and  gives  the  residne 
of  partnership  stock  to  trustees,  for  the  separate  use  of  B.  a  feme  covert^ 
apd  makes  her  executrix,  but  makes  no  disposition  of  the  suiplus^  B. 
shall  have  it.     2  Atk.  45.] 

[Though  executors  have  leoades,  one  2001.  the  other  IQOL ;  yet  if  it 
is  proved  that  testator  always  declared  that  he  would  not  leave  any  thing 
to  next  of  kin,  the  executors  shall  have  the  rendue.    2  Atk.  68.] 

[A  l^acy  to  an  executor  for  mouminff  for  himsell^  wife^  and  cliil« 
dren,  does  not  exclude  him  from  the  resraue,  especially  if  thm  are  two* 
2  Atk.  220.] 

[If  A.  by  will  gives  B.  and  C.  infants,  particular  specific  legacies 
by  name,  and  makes  them  joint  and  sole  executors,  they  shall  have  the 
surplus ;  for  the  specific  legacies  might  be  intended  for  an  inequality  of 
division  among  them,  and  dso  to  flive  each  a  disdnct  interest^  not  liabfe 
to  survivonhip.     2  Ves.  27*     1  Wils.  285.] 

[If  a  man  makes  his  wife  and  A.  executors,  gives  hos  wife  specific  le* 
gades,  and  makes  her  residuary  legatee,  and  to  A/a  wife  gives  a  real 
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» 

Mate  HI  fiae,  and  testators  wife  dies  id  his  lifetime^  the  residue  goes  Co 

A.  aurviving  co-executor.    2  Ves.  166.] 

[Wife  executrix,  tbough  testator  devises  to  her  money  and  land^  yet 
on  parol  proof  of  his  great  affection  to  her,  and  his  intention,  may  have 
the  residue*     1  Wik.  318.] 

Thou^  he  devises  a  l^acy  to  his  executor  after  all  other  legacies. 

B.  2  Ca.  Cai.  187. 

Though  the  executor  is  his  wife  or  other  relation.  2  Ver.  649. 
678. 

[If  a  husband  is  left  sole  executor,  he  is  entitled  to  the  snridns.  1  Adc« 
467.] 

But  i^l^;a^  ffiven  to  the  executor  for  his  care  or  trouble,  excludes 
&e  executor,  unkss  he  be  expresslv  named  residuaty  legatee,  from  the 
ittsidue  of  the  personal  estate,  after  debts  and  other  iq^es  piJd ;  forin 
such  case  the  residue  shall  be  distributed  aooording  to  the  sL  22  &  2^ 
Car.  2.  for  the  distributioo  of  intestates  estates.  K.  1  Ver.  475.  B. 
2  Ver.  674.  Adm.  2  Ver.  677,  2  Ver.  787.  B.  £q.  Ca.  10.  B. 
1  P.  W.  9.  550.    Eq.  Ca.  209.    [2  Ves.  jun.  478.] 

[If  testator  gives  his  executor  5/.  for  his  trouble,  the  surplus  shall 
be  distributed.     Str.  568.] 

[If  testatot*  gives  executor  a  legacy  for  his  trouble,  and  also  an  express 
l^pcy  to  the  next  of  kin,  yet  the  surplus  shall  go  according  to  statute  of 
distributions.    8P.  W.  40.] 

pVhere  executors  are  made  trustees,  they  can  take  nothing  for  their 
own  benefit,  unless  particularly  given  thiem ;  and  having  no  ownenh]p» 
cannot  alter  the  interest  of  the  cestuiqtte  trusts.    2  Atk.  642.] 

[If  a  man  gives  an  annuity  to  his  executor,  the  first  payment  to  be 
made  the  first  quarte^<lay  after  t^itator's  deadi,  whether  that  will  ex» 
dude  him  from  the  surplus  ?    8  Atk.  226.] 

[But  if  he  gives  him  an  annuity,  and  then  all  Us  household  goods  and 
furniture,  (three  pictures  excited),  and  all  his  plate^  linen,  watches^ 
jewds,  and  dothes  whatsoever,  >  this  excludes  him  from  the  residue. 
8  Atk.  226.] 

[Where  a  necessary  implication  or  violent  presumption  appears^  that 
testator  l^  naming  executor  meant  only  to  give  the  office  of  executor, 
and  not  the  beneficial  interest  or  property,  ne  shall  be  considered  as 
a  trustee,  and  a  resulting  trust  for  the  next  of  kin  to  the  testator. 
S  Ves.  91.] 

[8o^  if  A.  makes  B.  and  C.  his  executors,  and  as  to  his  personal  es- 
tate, 8cc  gives  B.  a  nuNrttage  on  B.'s  estate,  to  ^be  divided  among^  his 
children,  and  gives  C.  a  bond  due  from  B.,  and  then  gives  the  residue 
to  — ,  the  next  of  kin  shall  have  it.    2  Ves.  91.] 

rif  a  man  g^ves  li.  a-piece  to  his  brother  and  sister,  and  50/.  a^piece 
to  his  executors;  this  devise  of  1^.  shall  not  prevent  thdr  having  the  re- 
sidue as  next  of  kin.    2  Ves.  162.]} 

So^  if  a  man  devises  the  rest  of  his  goods  and  chattds  to  his  executor, 
and  gives  him  100/.  for  his  care^  and  then  says,  the  rest  of  my  personal 
estateto  A.,  A.riiall  bethe  residuary  legatee  of  the  goods,  as  wdl  as  oi 
the  otherpersonal  estate.    B.  1  Ver.  80. 

8o^  if  the  executor  submits  to  account  finr  the  residue  having  his 
l^^acy,  though  it  was  by  surprise.    1  P.  W.  298t  800. 
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*K  a  man  deviges  8001.  to  his  eueutor  npoo  trust  to  pay  several 
annuitiest  tbe  residue  of  his  personal  estate  to  A* ;  the  smplus  of 
the  800/.  after  the  annuities  satisfied  shall  go  to  A.  1  Ver.  4S5, 
4S6. 

If  a  man  devises  201.  to  his  executory  and  desires  him  to  take  the 
trouble  of  his  will,  and  gives  all  that  he  has  in  Isflades,  bnt  afterwards 
acquires  a  larger  personal  estate ;  the  surplus  shall  be  in  tmst  for  the  leg»> 
tees  in  proportion*    R.  2  Ver*  149. 

If  a  man  devises  his  plate  to  his  wife  for  life,  and  afterwards  to  his 
SOD,  snd  maket  his  wife  executrix,  but  says  nothing  of  tbe  residue ;  it 
shall  be  distributed.  R.  2  Ver.  650.  R.  2  Ver.  674.  R.  oonL  2  Ver. 
677.    Vide  infra. 

[If  testator  after  several  legacies  devises  the  residue  to.his  wife  for 
life,  and  she  devises  to  A.,  the  reddue  of  the  husband's  personal  estate 
shsll  be  distributed.    Bnnb.  1 12.] 

So,  an  absolute  legacy,  if  it  lapses  by  the  death  of  the  legatee, 
shall  not  go  to  the  residuary  l^ate^  but  shall  be  distributed.  2  Ver. 
395. 

Or,  it  goes  to  the  executor,  where  the  benefit  of  the  whde  was  ^ven 
to  him  for  his  life. 

^  [If  a  man  by  a  French  will  institutes  for  his  universal  hdresses  bis 
rister  A.  for  one>third,  his  sister  B.  for  one-third,  and  as  to  the  other 
third,  the  profits  to  A.  for  life,  and  then  to  the  dhildren  of  his  brother 
C,  and  makes  D.  executor ;  A.  dies  in  testator's  life^  her  third  does 
not  go  to  the  executor,  but  shall  be  divided  in  thirds  between  B.  and  F. 
testator's  sisters,  and  the  son  of  C.    8  Atk.  299.]      ^ 

If  a  man  gives  a  legacy  to  A.  and  another  to  his  executor,  and  dies 
before  he  devises  over ;  the  residue  of  the  personal  estate  shall  be  distri- 
buted.   R.  £q.  Ca.  184. 

[If  A.  devises  her  worldly  substance  to  B.  to  be  paid  at  twenty-one  or 

marriage,  if  she  marries  wiu  consent,  or  if  she  dies  before^  then  to f 

and  makes  C.  executor,  heartily  requesting  him  to  be  so  kind  as  to  take 
the  execution,  and  B.  dies  under  age  and  unmarried,  the  next  €i£  kin 
shall  have  it.    2  Ves.  495.] 

The  residuary  legatee  may  demand  an  account  against  the  executor. 
2  Ca.  Ch.  36. 

So,  asainst  every  one  to  whom  money  of  the  testator  is  payable. 
2  Ca.  Ch.  57.    Vide  ante^  (2  A  1.) 

And  the  executor  shall  account  for  all  interest  received  by  him,  as  well 
as  the  principal,  to  the  residuary  legatee.     R.  oont.  2  Ca.  Ch.  S5. 

If  an  executor  compounds  a  debt  or  mortgage,  the  advantage  tends 
to  the  benefit  of  the  residuary  legatee,  and  not  of  himself.  R.  1  SaL 
155. 

If  a  l^acy  is  given  to  A.  upon  the  contingency  of  his  returning  from 
.France,  &CC.  and  he  dies  before;  it  will  go  to  the  residuary  legatee, 
the  condition  precedent,  upon  which  it  is  given,  not  being  performed. 
R.  2  Ver.  894. 

If  a  man  devises  the  use  of  his  plate  to  his  wife  for  life  and  makes 
her  executrix;  she  shall  have  the  residue.  Cont.  per  Cowper,  but 
reversed  in  the  House  of  Lords,  1  F.W.  115.  2  Ver.  648.  675. 
1  P.  W.  552.    Vide  supra. ... 

[If  a  man  makes  his  will  in  French,  of  all  his  estate^  and  says,  ^'  my 

daughter 


ExectOor.  695 

dtnfjbter  M.  is  veiy  ill;  if  she  dies,  I  leave  my  wife  the  revenue;  if  she 
lives,  her  dower  only ;  I  ^ve  my  daiij^ter  M.  the  residue  f*  then,  if 
she  dies  without  enfans^  gives  pecuniaiy  Iq^es,  and  condndes,  <*  to 
my  brother  ee  que  se  trouvera  f*  and  M.  survives  testator,  but  dies  of  that 
lUneBs  (a  cancer)  without  issue ;  et^asis  signifies  children,  and  not  issue, 
therefinne  the  wife  has  the  usufiructuary  interest  for  life,  andceguesetrau* 
vera  is  a  sufficient  residuary  bequest  to  the  brother.    2  Yes.  162. 

(3  G  8.)  WktLt  relief  an  executor  shall  have  in  equity. 

An  executor  shall  be  relieved  in  equity.  Vide  Administrator,  ante, 
(2  B  ly  2.>~Devise,  ante,  (8  A  1,  &c.) 

To  a  bill  brought  by  an  administrator,  it  may  be  pleaded,  that  the 
deceased  made  a  will  and  the  defendant  his  executor.     1  Ver.  897. 

That  the  defendant  is  executor  by  a  nuncupative  will  made  beyond  the 
sea,  and  no  assets  here,  though  the  nuncupative  will  is  not  proved  here, 
for  there  is  no  need  of  it,  when  made  in  a  foreign  country,  of  an  estate 
there.   .  R.  1  Ver.  89.7* 

That  the  plaintiff  is  not  administrator.     1  Ver.  478. 

So,  if  A.  being  sued  as.executor,  pleads  ne  unques  executor,  and  there 
is  a  verdict  against  him,  because  some  minute  thinff ,  as  2d.  or  other  small 
sum,  was  paid  to  him,  and  a  small  part  of  the  goods  of  the  testator  deli- 
vered to  him;  he  shsJl  be  relieved  in  equity.     R.  2  Ver.  147f  8. 

So^  if  a  verdict  be  against  him  upon  plene  adminisfravit^  upon  a  con- 
fession by  him,  that  he  had  a  mortgage  for  800/.  when  that  mortgage  was 
of  no  value^  there  being  two  prior  mortgages.    R.  2  Ver.  147. 

So,'  if  an  executor  pay  money  pursuant  to  a  decree,  and  afterwards  is 
chai*ffed  with  that  money  as  assets  at  law,  he  shall  be  sided  in  equi^  i  for 
the  &cree  was  not  pleadable  at  law.    3  Ch.  R*  8. 

[If  an  executor  or  administrator  with  his  own  money  pays  judgments 
beyond  the  personal  assets,  it  shall  be  allowed  him  out  of  the  real  assets, 
bobre  other  creditors ;  but  if  he  pays  bond-debts,  beyond  personal  assets, 
he  must  come  in  pro  rata  with  other  bond  creditors  for  satisfacticm  out 
ofthe  real  assets.    8  P.  W.  398.] 

So,  if  A.  covenants,  upon  the  sale  of  land  to  B.,  that  he  shall  enjoy,  or 
the  money  paid  shall  be  refunded,  and  B.  is  afterwards  evicted  b^  C, 
and  afterwiurds  B.  makes  C.  his  executor ;  C.  shall  be  aided  in  eqmty  to 
recover  the  money,  though  he  himself  has  the  estate;  for  he  has  it  en 
outer  droit.    R.  1  Ver.  284. 

If  A.  covenants  within  four  months  to  settle  100/.  per  ann.  or  if  he 
does  not  do  it,  that  his  executor  shall  pay  2000/.  and  dies  withm  four 
months,  his  executor  shall  have  his  election  to  settle  the  land  or  pay  the 
money.     R.  2  P.  W.  617. 

[If  A.  dies  intestate,  and  his  wife  possesses  herself  of  all  his  personal 
estate,  and  the  son  acquiesces  for  many  years,  and  accepts  a  legacy  under 
the  mother's  will,  he  shaU  not  afterwards  bring  a  bill  agunst  her  exe- 
cutor for  an  account  of  the  father's  personal  estate.     1  Atk.  467.] 

[If  one  executor  is  indebted  to  the  testator  on  mortgage,  die  co- 
executors  cannot  bring  a  biU  to  foredose,  but  for  sale  of  the  estate. 
2Atk.56.] 

[If  an  executor  for  the  benefit  of  testator's  estate,  invests  money  in 
the  funds,  or  transfers  firom  one  stock  to  another,  he  is  not  guilty  of 
a  devastavit ;  this  is  not  a  ccmversion  or  q>pn>priation,  and  you  may 

still 
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still  follow  llie  moD^  as  if  it  contiiiiied  in  its  first  pGght  S  AtL 
159.] 

[If  a  will  is  controverted  in  the  commonsi  and  both  the  next  of  kin, 
and  the  executor  brhig  bills,  and  there  is  an  order  for  a  receiver,  inpoN 
suance  of  which  the  executor  has  paid  in  notes,  and  the  next  of  kin  Ins 
possessed  himself  forcibly  of  houses ;  he  shall  deliver  up  the  posBesaon  to 
the  receiver,  on  the  executor's  staying  proceedings  on  an  indictment  for 
the  forcible  entry.    2  Atk.  285.] 

[If  an  executor^  administrator,  or  trustee,  decreed  to  acoomitfor 
assets,  delivers  goods  to  his  solicitor,  who  is  robbed ;  audi  exeoitcv, 
&c.  shall  not  be  charged,  for  he  was  only  to  keep  them  as  Us  own. 
f  Ves.  240.] 

(3  6  9.)  What  not 

But  if  an  executor  or  administrator  pays  debts  on  specialties  to  the 
value  of  the  assets,  before  notice  of  a  decree;  he  shall  pay  the  whde 
due  by  the  decree,  and  shall  not  be  aided  in  equi^.     2  Ver*  S7. 

[If  an  executor  pay  nmple  contract  debts  preferable  to  a  bond  witb 
notice,  he  shall  pay  costs  de  bonis  prapriis  in  equity  as  at  law.  1  Atk. 
468.] 

If  he  proves  the  will  in  the  spiritual  court,  and  a  legacy  is  interiined 
and  forged,  he  shall  not  be  aided  in  equity ;  for  it  mi^t  have  been  re- 
served m  the  ecclesiastical  court,  which  has  the  probate  of  will^,  qimd 
the  personal  estate.    P.  W,.  S88. 

(3  H)  ercfjange. 

If  a  man  encloses  glebe  amongst  other  lands  improved  out  of  a  waste, 
and  allots  other  land  to  the  parson,  as  good  in  quantity  and  quality,  and 
it  is  so  found  upon  a  commission ;  it  shall  be  establuhed  by  a  decree. 
iCh.R.  41. 

(3  1)  iTait. 

(31  1.)  When  a  discovery  shall  be  enforced. 

Chancery  wiU  compel  the  discovery  of  deeds,  or  other  writingB.  Vide 
ante^  (S  B  1, 2.) 

And  that,  at  the  suit  of  eveiy  on^  who  has  a  right  to  a  deed  in  the 
defendant's  custody ;  as,  if  there  is  a  devise  to  a  wife  or  daughter,  &g 
the  heir  may  pray  a  discovery  of  a  deed  of  entail,  whidi  defeats  the  de- 
vise.    2Ca.C3i.  4. 

If  a  deed  is  discovered  to  be  in  the  hands  of  A.  who  suppresses  it; 
there  shall  be  a  decree  for  enjoyment  according  to  the  deed.  2  Ver. 
380. 

Thourii  the  defendant  denies  the  deed  to  be  in  hb  custody,  if  he  has 
confessed  it  in  a  former  answer.    2  Ver.  880. 

If  the  defendant  says,  that  in  a  passion  he  burnt  the  deed,  but  it  is 

E  roved  that  he  produced  it,  after  the  time  alleged  for  the  bunung  of  it; 
e  shall  stand  committed  till  he  either  produces  it,  or  admits  it  to  be  to 
the  effect  in  the  biU.    R.  2  Ver.  561. 

But  a   purchaser    for    a    valuable  consideration    without  notice, 

shall  not  be  compelled  to  discover  a  deed  for  the  impeadunent  of 

his 
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his  dtlci  but  may  plead  that  he  is  purchaser  without  notice.  Vide 
ante,  (1 1.) 

Nor,  a  woman  who  has  a  jointare^  if  the  jointure  is  not  con- 
firmed* 

So,  there  shall  not  be  a  bill  for  the  discovery  of  a  deed  without  an 
affidavit  that  it  is  lost ;  where  the  court  has  not  jurisdiction,  without  the 
deed.    Vide  ante,  (El.) 

Or,  if  the  plaintiff,  besides  the  discoverv,  prays  relief.     Eq.  Abr.  1 8. 

But  where  the  bill  is  for  a  discovery  only,  or  to  have  a  deed  produced 
at  a  trial,  an  affidavit  is  not  necessary.     Semb.  Eq.  Abr.  13. 

Or,  if  the  bill  is  for  the  discovery  of  a  lease^  without  which  the  plaintiff 
cannot  fix  his  damages  at  law,  thou^  he  prays  general  relief;  fi>r  that 
does  not  import  rdirf  in  equity,  but  shall  be  confined  to  such  relief  as 
was  sought  by  the  discovery,  to  the  mtent  to  have  relief  at  law.  Eq, 
Abr.  U. 

(8  I  2.)  When  a  deed  shall  be  aided  or  avoided. 

When  a  deed  shall  be  aided  or  avoided.  Vide  G>nveyance^  ante, 
{2  T 1,  Scc^Obligation,  post,  4  D  1,  Sec.) 

If  a  man,  upon  a  displeasure  at  his  son,  makes  a  greater  settlement 
upon  his  wife,  out  afterwards  cancels  the  deed ;  yet  the  wife,  if  she  finds 
the  deed,  shall  have  advantage  of  it    2  Ver.  476. 

[If  A.,  in  consideradon  of  love  to  her  niece  B.  grants  her  personal 
estate  to  trustees,  to  permit  A.  to  enjoy  during  life^  uien  after  debts  and 
funerals  paid,  to  the  sqiarate  use  of  B.,  or  as  she  shall  appoint,  and  B. 
dies  before  A.;  yet  it  goes  to  the  representative  of  B.,  not  to  the  executor 
and  residuary  leeatee  of  A.     1  Ves.  2S6.] 

[If  a  deed  is  discharged,  by  payment,  &c.  the  court  will  compel  the 
delivery  of  it  to  the  party,     viae  Obligation,  (4  D  1.) 

So,  of  a  deed  with  a  power  of  revocation;  if  it  is  revoked  pursuant  to 
the  power ;  for  the  deed  of  revocation  may  be  lost.    Eq.  R«  1. 

[If  A.,  on  coming  of  age  executes  a  deed  to  B.  his  agent  of  a  reversion 
of  lands  for  1802.  which  was  not  paid  or  intended  to  be  paid,  it  being 
merely  a  bounty,  and  there  are  covenants  proper  for  a  vendor  to  a  vendee, 
but  improper  in  a  grant  of  a  bounty,  and  there  is  no  fraud,  the  deed  shall 
not  be  rescinded,  but  B.  shall  execute  a  release  of  the  covenants.  1  Ves* 
S79.] 

(S  I  3.)  When  a  deed  shall  be  produced. 

If  the  defendant  by  his  answer  oflers  to  produce  a  deed,  known  to  be 
in  his  custody,  as  the  court  shall  direct;  it  shall  not  be  produced  till  the 
hearing  of  tfie  cause* 

If  he  pleads^  that  he  himself  is  a  purchaser  for  a  valuable  considera* 
tion,  as  by  a  deed  ready  to  be  produced  appears,  he  shall  not  be  obliged 
to  produce  it  to  the  plaintiff    Eq.  Abr.  S6. 

But  where  the  plaintiff  is  co-heir  with  the  defendant,  who  having  the 
setdement  of  the  estate  in  his  hands,  pretends  a  devise  to  him,  he  shall 
produce  the  settlement,  before  the  trial  of  the  wiQ ;  for  a  trial  will  be 
vain,  without  producing  the  setdement,  which  belongs  to  the  plaintiff  as 
well  as  to  the  defendant.    R.  Eq.  Ca.  99. 


(3  K)  iFineiBf. 
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(3  K)  iFine0. 

If  a  man  has  a  tenant-right  estate^  a  reasonable  fine  shall  be  estaMkhed 
by  a  decree ;  as^  the  valae  done  year  upon  a  moderate  estimate.  1  C3i. 
R.  34.  96. 

Vide  Fine  and  Recovery,  post,  (3  N  1,  2.) 

(3  L)  jForfeituce. 

When  it  shall  be  aided^  and  when  noL 

Chancery  will  relieve  against  a  forfeiture  by  waste  upon  a  oopyboUt 
if  satis&ction  is  made  for  we  waste^  and  there  does  not  appear  an  intent 
to  commit  the  waste*     R.  Ca.  Ch.  96.     Vide  Copyhold,  (M  3.) 

So^  against  a  forfeiture  of  a  lease  for  years,  &c.  for  non-payment  of 
rent. 

And  by  St  4  Geo.  2. 28.  a  lessee  being  relieved,  shall  enjoy  accordiiig 
to  the  lease,  without  a  new  lease. 

So,  if  tenant  for  life,  as  cestuique  trust,  levies  a  fine  of  the  trustpestate^ 
it  shall  not  be  a  forfeiture  of  his  trust  for  the  benefit  of  him  in  the  re- 
mainder or  reversion.    2  P.  W.  147* 

[If  A.  devises  his  estates  to  trustees,  to  his  daughter  B.  for  Iife»  to 
trustees  to  preserve^  &c«  to  her  first  son  in  tiul-male,  second  and  others 
in  tail-general,  to  his  daughters  of  B.  and  C.  in  tail,  to  D*  for  life,  his 
sons  in  tail,  and  to  E. ;  and  B.  conveys  the  reversion  in  fee,  expectant 
on  the  remainders  in  the  will,  to  trustees  for  certain  uses,  and  covenants 
to  levy  a  fine  sur  concessit  to  die  uses,  and  both  deed  and  fine  recite  the 
limitations;  it  is  not  a  forfeiture,  but  only  a  fine  d  the  reversion. 
8Atk.728.] 

[If  tenant  for  life  of  a  trust  estate  with  trustees  to  preserve  contingent 
remainders,  levies  a  fine  sur  concessit  of  his  estate  for  life,  it  is  not  a  tor^ 
feiture^  but  would  only  operate  in  equity  as  a  grant  of  such  interest  as  he 
had  power  to  grant.     Ibid.] 

[If  a  fine  sur  concessit  b  levied  by  tenant  for  life,  reversioner  in  fee 
expectant  on  several  limitations,  equity  will  not  construe  it  to  work  a 
wrong.    Ibid.] 

But  by  the  st.  4  Geo.  2.  28.  lessee,  or  any  claiming  right  to  a  leasee 
preferring  a  bill  for  relief  in  six  calendar  months  after  judgment  in  eject- 
ment, and  execution  thereon  executed,  shall  not  be  restored  to  possession^ 
unless  he  pay  to  the  lessor  what  the  nrofits  which  he  received^  or  might 
without  wUml  neglect  have  received,  fall  short  of  the  reserved  rent 

So,  if  a  copyholder  commits  a  forfeiture^  he  shall  not  be  aided. 

As,  if  he  mdi:es  a  lease  not  warranted  by  the  custom.    2  P.  W.  147. 

So,  if  an  estate  b  setded  in  trustees  in  trust  for  A.  for  li^  afterwards 
to  hb  wife  for  life,  afterwards  to  their  first  and  other  sons$  and  A.  and 
his  wife  make  a  mortgage  thereof  to  B.^  and  levy  a  fine  to  him;  B.  shall 
have  it  during  the  lives  of  A.  and  his  wife.    2  P.W.  147* 
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(3  M  1.)  When  it  shall  avoid  a. bargain. 

Fraud,  accident^  and  breach  of  trust,  are  proper  for  relief  in  con- 
science. 1  Rol.  374.  1.  10.  4  Inst  84.  Vide  ante,  (Z).  v.Post, 
(4  W  1.)— Fraudulent  Gift  of  Feo£Bnent,  &c.  Vide  in  Coyenanf. 
(B  2,  &c.) 

And  therefore^  if  a  man  is  decoyed  by  fraud  or  circumvention  to  make 
a  disadvantageous  bargdn,  he  shall  be  relieved  in  equi^.    Vide  ante^ 
(2  C  8,  9.  12.— 8  T  11.)    Post,  (4  L  1 — 4  W.  28,  29.) 
'  As,  if  he  is  drawn  in  by  art  or  covin  to  give  5002.  for  goods  of  but 
half  that  value. 

If  heeives  a  bill  of  exchange  for  value  received,  where  nothing  was 
paid,  and  no  consideration  given.     R.  2  Ver.  128. 

Or  judgments  for  great  sums,  when  a  small  sum  was  paid.  8  Ch.  R. 
10. 

If  he  is  drawn  in  to  execute  a  release,'by  suppression  of  the  truth,  or 
by  a  suggestion  of  a  falsehood.    2  P.  WJ  240. 

So,  ifa  young  gentlemen  is  inveigled  to  give  500^  for  goods,  which 
he  sdls  only  for  2002.     Ca.  Ch.  276. 

If  an  heir  apparent  ^ves  securi^  to  pay  12002.  after  the  death  of  his 
iather,  for  goods  of  4()0/.  value,  and  if  he  dies  before  his  father,  then  to 
pay  nothing.    2  Ca.  Ch.  1 87. 

So^  if  he  sells  the  reversion  of  land,  after  the  death  of  his  fiither  for 
ia  small  sum,  and  an  annuity  for  the  life  of  his  father,  though  the  sale 
would  be  void,  if  he  were  to  die  before  his  fiither.  2  Ca.  Ch.  1 20. 
1  Ver.  167.     2  Ver.  27.  77. 

If  upon  a  loan  of  20001.  he  gives  judgment  to  pay  50002.  after  the 
death  of  his  father,  or  if  he  marries  before.  R.  9  Ver.  15.  P.  W. 
812. 

So,  if  he  engages  in  securities  with  others,  upon  payment  of  the  whole 
money,  which  he  received,  he  shall  be  aided.     R.  2  Ver.  77. 

So,  if  A.  in  the  remainder  after  the  death  of  his  unde,  without  issue, 
takes  up  money  by  loan,  upon  an  agreement  to  pay  10002.  for  every  1002« 
if  his  uncle  dies  before  him  without  issue,  and  afterwards,  upon  a  bill  in 
equity  to  redeem  or  to  foreclose,  submits  to  be  foreclosed,  and  acknow- 
ledges by  his  answer,  that  the  bargain  was  fiiirly  made,  he  shall  be  re- 
lieved upon  payment  of  prindpaf  and  interest,  without  costs.  2  Ver. 
122. 

If  A.  o£fersa  mortgage  for  10002.,  ifa  scrivener  can  find  him  a  gen- 
tleman, who  will  advance  it,  and  the  scrivener  contrives  with  B.,  who, 
as  agent  for  another  person,  advances  8002.  only,  and  supplies  wine  to 
the  value  of  2002.  for  4002.  more^  and  discounts  8002.  debt  with  the 
scrivener,  and  takes  security  of  A.  and  the  scrivener :  A.  shall  be  r&* 
lieved,  upon  re-payment  of  all  that  he  received,  viz.  8002.  and  interest. 
R.  2  Ver.  847. 

So,  ifa  son,  in  remainder  in  tail  after  the  death  of  his  fiither,  sells 
1502.  per  ann.  for  10501.,  having  issue  bom.     R.  1  P.  W.  812. 

So,  if  A.  procures  a  policy  of  insurance  to  be  subscribed  by  firaud; 
a  verdict  thereupon  shall  be  avoided  in  equity,  with  costs.  2  Ver. 
206. 

If 
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If  A.»  a  devisee  by  a  will  not  executed  aooordiiig  to  ihestSO.  C.  2. 
procures  a  release  from  the  heir,  and  a  cony^ance  for  a  small  soiil 
P.  W.  239. 

So^  if  A.  sells  shares  of  a  babble  of  no  valuer  he  shall  refund  the 
money.    2  P.  W.  154. 

And  a  pujpdiaser  shall  be  aided  in  equity  for  the  fisudi  thowh  he 
has  an  action  at  law  for  the  money  received  to  hb  nse.  2  P.  W« 
156. 820. 

(3  M  2.)  Or  conveyance. 

So^  if  by  fraud,  or  drcumvention,  a  person  is  engsged  in  the  eie- 
cntion  ot  a  deed  or  conyeyance.  \lde  ante^  (2  C  12. — 2  T  1 L)  Post, 
(4DS.— 4Ll.— 4  0l.)  SP.  Wms.66.  2  Term  Rep.  763.  STenn 
K^.551. 

if  a  son,  upcm  his  maniMe^  giyes  a  bond  to  refimd  part  of  the 
portion^  without  the  privity  of  his  mher,  he  shall  he  rdieyed  against  the 
bond,  as  fraudulent.     1  Sal.  156« 

If  by  an  agreement  of  the  firther,  before  marris^^  his  estate  was  to  be 
settled  upon  nis  daughter,  her  husband  and  their  issuer  and  A.  nnde^ 
takes  that  a  conveyance  shall  be  made  acoordinglyj  but  procures  accm- 
yqranoe  to  be  made  to  himself  in  fee^  in  consideradon  of  a  debt  doe  ta 
him;  it  shall  be  cancelled  bs  fraudulent    E.  Gh.  B.  449. 

If  the  dau^ter  and  heir  of  B.,  who  was  cestnique  trust  in  fee  of  an 
estate  in  A.  marries  C,  who  procures  the  surviying  trustee  to  convey  to 
him ;  and  then  the  husband  and  wife  levy  a  fine^  to  the  use  of  the  hus- 
band in  fee;  it  shall  be  set  aside  as  fraudulent,  though  five  years,  sod 
non-claim  have  passed ;  and  the  husband  and  wifeshau  be  decreed  to  le- 
convey  to  the  heir  of  B.     Ibid. 

[If  A«,^a  year  after  coming  of  age,  grants  hia  guardian  or  trustee  an 
annuity,  and  at  the  same  time  a  general  release  and  two  written  dis- 
charges, on  bis  delivering  up  some  piqpers,  it  shall  be  set  aside  on  prin- 
ciples of  general  utiHty;  and  more  especially  if  it  appears  the  guardian 
would  not  deliver  the  estate  till  he  had  the  grant.  2  Ves.  547.] 
^  [Yet  a  ward  or  cestuique  trust  may,  when  of  age  and  put  in  pos8e»- 
sbn,  et  sui  Juris  and  at  liberty,  grant  a  reward.    2  Ves.  547.] 

[Vide  ante  (3 1  2.),  ante  (2  A  4.), ante  (2  Til.),  post  (4  D  3.}, post 
(4  D  12.)] 

[If  there  is  a  conveyance  for  a  fictitious  consideration,  it  shall  not  be 
afterwards  set  up  as  a  gift.    2  Ves.  627.] 

[And  this,  though  the  fictitious  consideradon  was  inserted  by  the 
grantor ;  and  thou^  it  has  been  found  a  gift  by  a  jury,  yet  equity  wiU 
relieve.    Ibid.] 

[If  A.,  heir  in  tail  expectant  (on  the  death  of  his  father,  aged  72,  and 

infirm,  and  tenant  in  tail,  with  remainder  to  himself  in  fee)  of  an  ejstata 

worth  SOOO/.  and  in  necesaitous  circumstances,  by  articles,  in  omsiden- 

tion  of  15002.  to  be  paid  by  B.  in  a  year,  and  a  house  worth  200^  to  be 

conveyed  to  him,  covenants  to  conv^  said  estate  in  fee  to  B*,  sulgect  to 

his  fiber's  life,' soon  desires  to  be  off,  but  B.  refuses ;  then  by  lease  and 

release  prepared  by  B.  (an  attorney),  and  executed  at  his  houses  csdy 

him,  his  ton,  and  another  present,  and  A.  covenants  thai  he  is  sebedio 

fee,  and  a  clause  of  warranty  against  his  feiher  and  his  lieir%  and  a  fin^ 

levied  by  A.  declared  to  be  to  the  use  of  B.  in  fee,  and  B*  conveys  the 

house 
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house  to  A.,  hut  widiout  covenant  or  warranty,  and  the  &ther  soon  dies^ 
imd  A.  writes  letters  acquiescing  in  the  transaction,  then  files  bill,  charg- 
ing fraud  and  praying  relief^  and  B.  answers,  denying  fraud ;  B.  intimi- 
dales  A.  who  stays  proceedings,  and  executes  a  deed,  i^ciung  the  (nto- 
ceedings  that  the  purchase  was  fair,  and  confirms  and  releases  the  estate 
to  B. ;  afterwards  they,  with  a  common  friend,  settle  accounts;  twd  yeai:s 
after  bill  is  dismissed,  and  three  years  after  that  A.  dies ;  yet  the  whde 
shall  be  set  aside,  on  A/sson  paying  principal,  interest,  and  lasting  re- 
pairs*     1  Wils.  320.] 

(3  M  3.)  Though  the  bargain  or  settlement  was  to  take 

effect  upon  a  contingency. 

So,  though  the  fraudulent  contract  is  to  take  effect  upon  a  contin- 
gency ;  as  if  A.,  by  practice,  draws  in  B.  for  SCO/,  to  grant  him  300Z.  per 
ann.  in  fee ;  with  a  proviso  that  it  should  be  void  if  A.  had  issue  male 
who  should  attain  the  age  of  21,  though  there  was  an  improbability  that 
he  ever  should  have  any  issue.     R.  1  Ver.  238. 

So,  if  A.,  upon  a  loan  of  2000/.  gives  a  judgment  for  5000/.  after  the 
death  of  his  father;  and  if  he  died  before  his  father,  to  pay  nothing;  for 
the  mohey  would  have  been  lost,  without  mentioning  of  it, 'if  A.  died 
before  his  fiither.     R.  2  Ver.  15. 

[An  heir  of  27,  an  officer  in  the  guards,  borrows  5002.  to*  pay  1000/. 
if  he  survives  his  father  and  father-in-law,  otherwise  the  lender  to  lose 
his  money ;  if  he  survives  he  shall  be  relieved,  even  though  he  has  paid 
the  money  throvgh  fear.    8  P.  W.  292. J 

[An  heir  borrows  1000/.  and  1000/.  to  pa;  2500/.  for  each  if  he  sur- 
vives his  &ther,  otherwise  lost,  grants  two  judgments  for  5000/.  each,  . 
defeasanced  for  2500/. ;  relief  granted  as  to  the  penalties  only,  per  Not- 
tingham, C.  and  he  paid  5890/.    On  re-hearing,  plaintiff  ordered  U>> 
repay  aH  above  the  2000/.  lent,  and  interest.    Per  Jeflfereys  C.  3  P.  W» 
293.] 

[If  a  sailor  sells  his  prize-money  to  a  physician  greatly  under  value^  he 
assigns  it,  bill  is  brought  to 'set  saJe  aside,  new  agreement  to  dismiss  bill  - 
with  costs,  and  confirming  the  sale  for  furdver  oonsideratioii,  and  the 
agent  gives  a  note  to  pay  it  out  of  the  second  dividend ;  both  agreements 
shall  1^  set  aside.     2  Ves.  281.] 

If  a  sailor's  prize-money  is  purchased  at  a  great  under-value,  and 
then  assigned  to  another,  both  shall  be  set  ksid^,  but  shall  stand  as '  a 
security  for  the  money  really  advanced  to  the  sailor.  2  Ves.  616^ 
1  Wils.  229. 

[A.  has  500/.  left  htm  if  he  survives  testator's  wife ;  he  sells  it  for 
100/.,  to  be  paid  bj  Si.  per  ann.  to  him  and  his  executors,  &c.,  but  if 
the  wife  dies  in  A.'s  IMe,  what  is  then  unpaid  shall  be  paid  in  a  year ; 
the  wife^  dies,  the  executors  controvert  the  payment  to  the  purchaser,  A. , 
hears  their  answer  read,  blames  them,  and  executes  a  deed  of  confirma- . 
tton ;  this  bargain  shall  not  be  set  aside  on  a  bill  brought  by  A.  Per 
Xing  C.  affirmed  per  Talbot  C.  3  P.  W.  290.] 

[A  man  caught  in  bed  with  another  man's  wife,  by  the  husband  with 
a  sword  in  his  hand,  who  is  about  to  kill  him,  gives  a  note  .for  100/. ; 
when  payable,  gives  %  bond  for  it;  the  court  wiU  not  idieve  against  the. 
bond^  though  it  would  against  the  note.    Per  Cowper  C.   Anon.  3  P, 
W.  294.] 

Vou  II.  T  t  (3  M  4.^  Or 
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(3  M  4.)  Or  was  transacted  by  an  ageQt. 

So,  if  the  fraudulent  practice  be  manaffed  by  an  agen^  to  which  the 
party  who  gives  the  small  consideration  does  not  i^pear  to  have  been 
privy.     1  \€r.  240. 

(3  M  5.)  So,  a  voluntary  settlement  will  be  fraudulent  as  to 

creditors. 

£  A  settlement  is  not  Fraudulent  for  being  voluntary,  but  it  is  an  evi- 
dence of  fraud,  and  there  is  scarcely  a  case  where  the  person  conveying 
.was  indebted  at  the  time,  that  it  has  not  been  deemed  fraudulent ;  wh^tt 
not  indebted  at  the  time,  subsequent  debts  do  not  shake  the  settlement* 
1  Atk.  IS.] 

[So,  if  a  voluntary  settlement  is  made  of  lands,  it  will  be  fraudulent  as 
to  creditors.     R.  1  Ch.  R.  182.] 

And  as  to  articles  for  a  purchase  upon  a  valuable  consideration. 

1  Ch.  R.  146.    Vide  Covin. 

So,  a  bill  of  sale  from  a  wan  to  A.  who  cohabits  with  him  as  his  wife. 

2  Ver.  490. 

So,  a  settlement  with  a  power  of  revocation  will  be  fraudulent  aa  to 
creditors.     VideEq.  Abr.  148. 

Though  made  after  marriage  for  the  jointure  of  a  wife,  if  it  is  not 
made  pursuant  to  an  agreement  precedent  Ibid.  [Vide  2  Browny  90, 
148.] 

[If  m6ney  is  left  to  a  husband  who  settles  it  in  trustees  to  the  use  of 
himself  for  life^  his  wife  for  life^  and  then  his  children,  it  is  void  as  against 
his  creditors,  either  before  or  after  his  marriaffe.    2  Atk.  600.] 

[If  on  marriage  of  A.  and  B.,  A.  and  his  fiither  promise  to  settle  an 
estate  on  her,  in  consideration  of  the  marriage  and  her  fortune,  but  she 
refusing  to  let  the  father  have  it,  he  says  she  shall  have  none  of  his  landai^ 
and  conveys  them  to  A.,  and  A.  aft^wards  being  indebted,  settles  the 
lands  on  B.  for  jointure,  and  in  strict  settlement,  and  dies;  thisisvolnn- 
taryi  and  void  against  creditors.     1  Ves.  2?.] 

[But  if  a  man  having  a  iM>n  A.,  contracts  on  a  second  marriage  to 
settle  400/.  on  wife  for  life,  then  to  the  issue  of  that  marriage,  together 
with  A.,  and  Aw  only  survives,  he  shall  have  the  400/.  not  subject  to  his 
Other's  creditors*     1  Ves.  215.} 

.  So,  if  A.  makes  a  settlement  for  the  jointure  of  his  wife  after  marriage^ 
with  a  power  of  revocaticw,  and  afterwards  upon  a  treaty  of  a  numriage 
for  his  nephew,  proposes  to  settle  lands  of  7001.  per  ann.  value  in  A*  ami 
B.  on  such  marriage,  if  a  portion  of  2500/.  is  given ;  if  the  lands  in  A* 
and  B.  are  not  of  the  value  of  7002.  per  ann.  the  deficienqr  shall  not  be 
supplied  out  of  lands  inD.,  settled  many  years  before  for  the  jointure 
of  his  wife,  though  such  settlement  was  voluntary,  and  with  a  power  of 
revocation.     R.  Ch.  R.  148. 

So,  if  A.  makes  a  voluntary  settlement  for  payment  of  cred&ors,  and 
for  raising  portions  for  his  children,  reserving  501.  per  ann.  to  himself 
for  life,  it  will  not  be  fraudulent  against  creditors  by  Ixmd  given  twdve 
years  afterwards,  though  the  trustees  did  not  enter  directly,  but  snfi^ed 
A.  to  live  in  his  house.  Cont.  per  Hutchins,  but  two  commissioners 
dub.     2  Ver.  261. 

[If  A.  upon  the  purchase  of  a  term  directs  it  to  be  assigned  to  B»  in 
trust  for  lymself  for  life,  and  aftarwards  for  a  woman  with  whom  he 

cohabits 
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cohabits  as  Iiis  wife,  it  will  not  be  firandalent ;  fi>r  the  term  heyer  was  in 
bim,  and  upon  a  purchase  a  man  disposes  of  the  estate  as  hepleases,  and 
it  will  not  be  firaudulent.     R.  2  Ver.  490.] 

[If  a  son  taking  a  benefit  from  his  lather's  will  promises  to  make 
it  good,  it  may  be  a  valuable  consideration  for  a  bcmd  or  settlement. 
3Atk.  481.] 

(3  M  6.)  But  fraud  shall  not  be  presumed. 

But  fraud  shall  not  be  presumed  in  law  or  equity^  without  manifest 
proof.     S  Ca.Ch.  85.  114. 

Nor,  shall  it  be  determined  in  equity,  after  it  has  been  found  by  a 
verdict  at  law.    2  Ver.  238. 

[A  fair  voluntary  conveyance  may  be  good  arainst  creditors ;  not- 
widistanding  its  being  voluntaiy ;  and  the  stat  27  £liz.  c.  4.  does  not  go 
to  it.     By  Lord  Mansfield.     Cowper,  434.] 

[But  a  conveyance  after  marriage  of  personal  estate  for  the  separate 
use  of  the  wife,  is  totally  void  as  against  creditors,  for  then  there  is  no 
consideration.     By  Lord  Mansfield  Ch.  J.  S  Term  Rep.  6^0.  in  not.] 

{To  make  a  voluntary  settlement  void  against  a  subsequent  purchaser, 
within  the  stat.  27  Eliz.  c.  4.  it  must  be  covinous  and  fraudulent,  not 
1  voluntary  only.     Cowper,  705.] 

(3  M  70  A  party  to  the  fraud  shall  not  be  relieved. 

A  party  to  the  fraud  shall  not  have  relief;  as,  if  A.,  entrusted  to  receive 
interest  for  B.,  receives  the  principal,  and  then  fails,  and  compounds  for 
j9f.  in  the  pound;  but  B.  will  not  accept  such  composition,  without  a 
private  agreement  for  175/.  A.  shall  not  be  relieved  against  this  agree- 
ment.    R.  2  Ver.  602. 

[If  A.,  on  an  intended  marriage  between  his  son  B.  and  C,  proposing 
to  give  a  bond  for  100/.  per  ann.  fbr*their  lives,  and  the  survivors,  is 
persuaded  by  C.  to  make  it  150/.  that  thereby  her  uncle  may  be  induced 
to  make  a  larger  provision  for  her,  promising  to  demand  only  100/., 
though  there  is  no  contract  on  the  part  of  the  uncle,  and  though  C.*ft 
mother  is  living,  yet  if  A.  treats  with  him,  he  shall  be  considered  as 
til  loco  patemiSf  and  A.  shall  not  be  relieved  against  his  bond.  2  Yes. 
576.] 

So,  if  A.  compounds  with  his  creditors,  but  makes  a  private  agreement 
with  some  of  them,  to  induce  an  acceptance  of  the  composition  by  others; 
he  shall  not  be  relieved  on  the  agreement  to  compound^  against  the  cre- 
ditors who  signed  the  i^eement.     R.  2  Ver.  71. 

Bat  if  a  mortgagee  iipon  her  marriage  setdes  the  estate  on  herself  for 
life,  and  afterwards  on'her  issue,  and  tibe  mortgagor,  npon  a  decree  for 
redemption,  pays  the  money  to  the  mortgagee^  who  takes  no  notice  of 
the  settlement  in  her  answer  ;  and  afterwards  the;Bon  of  the  mortgagee 
recovers  in  gectment :  the  mortgagor  shall  be  relieved^  for  there  was  no 
de&tdt  in  him.    R.  2  Ver.  142. 

(3  N)  jTftie  anU  recotterg. 

(S  N  1.)  ^Avoided  for  fraud,  &c. 

Chancenr  will  aid  ig^st  a  fine  or  recovery  suffered  by  fraud ;  as,  if  a 
woman, levies  a  fine,  imd  declares  the  use  to  A.  andhis  heirs,  where  it  was 
intmded  to  him  only  for  Ufe.    Vide  post,  (4  K  1, 2.-4  S  4.) 
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-Or,  wliere  there  is  proof  that  it  was  intended  to  A.  only  in  tnuil|  aad 
she  devises  it  to  B.     Eq.  Abr.  258. 

So,  if  a  devise  is  to  trustees,  till  debt6  are  paid,  and  then  to  an  infimt 
and  bis  heirs ;  B-  ientecs,  levies  a  fine,  aiKl  five  years  pass  without  daim, 
whereby  the  infant  at  full  age  is  banned  in  ejectment ;  he  shall  be  aided 
in  equity ;  for  he  shall  not  suffer  by  the  neglect  of  the  trustees  in  not 
entering.     £q.  Abr.  258* 

But  chancery  does  not  vacate  the  fine  or  recovery  for  the  fraud,  bat 
decrees  are-conveyance ;  for  if  there  be  error  in  it,  or  if  the  fine  is  irre- 
.  gular,  or  razed,  or  obtained  by  practice^  it  may  be  vacated  by  the  ooort 
'  of  C.  B.     R.  Eq.  Abr.  259. 

[Tenant  for  years,  at  will,  or  at  sufferance,  cannot  by  a  fine  devest 
an  estate,  and  turn  it  to  alright.     2  Atk.  240.] 

[Confession  of  lease,  entry,  and  ouster  in  an  ejectment  will  not  mre 
a  seisin  to  defendant  in  ejectment,  so  as  to  enable  him  to  levy  a  nne. 
Ibid.] 

'  .[Though  more  parcels  of  land  are  put  into  a  fine  than  belong  to  the 
^conusor^  yet  a  court  of  equity  will  restrain  it  to  his  land.     Ibid.] 

[Supposing  a  fine  to  be  good  in  law,  yet  if  it  is  levied  by  a  person 
who  is  in  the  nature  of  a  trustee,  as  an  administrator  and  guardian, 
entitled  to  a  sum  to  pay  debts,  and  distribute  to  the  infant,  diis  court 
wiil  not  suffer  it  to  b^  the  equitable  interest  of  creditors  and  infant. 
SVe8.472.] 

(3  N  2.)  Aided,  when  defective. 

So,  equity  will  aid  the  defects  in  a  fine,  or  recovery*  Vide  Eq.  Abr. 
fi58. 

Xlf  husband  and  wife  mortgage,  and  covenant  to  levy  a  fine  in  Easter 
term  next,  bat  do  not  till  Trmity  three  years  after,  and  then  sell  the 
equity  of  redemption,  and  covenant  that  the  fine  shall  be  to  the  uses  of 
this  last  deed,  it  is  good.     2  Atk.  79.] 

But  if  tenant  in  tail  covenants  to  levy  a  fine,  and  the  caption  is  taken, 
and  he  dies  before  the  fine  is  perfected,  chancery  will  not  make  the  fine 
good.     Semb.  Eq.  Abr.  ^258.     Vide  post,  (4  S  2.) 

So,  if  A.  upon  the  marriage  of  his  eldest  son,  levies  a  fine  to  the  use 
of  him  in  tail,  and  upon  his  death^  without  issue,  to  the  use  of  the 
younger  son  in  tail,  &c.  Tlie  ddest  has  issue^  who  mortgages  to  B., 
and  dies  without  issue :  equity  wiU  not  aid  a  defect  in  the  date  of  the 
deed,  which  leads  the  uses,  upon  a  bill  by  the  younger  son ;  for  the  con- 
sideration did  not  extend  toliim.    B.  Eq.  Abr.  258. 

If  a.fine  is  levied  by  a  purchaser,  having  notice  of  a  trust,  though  five 
years  pass  without  claim,  thecestuique  trust  shall  not  be  barred.  Eq.  Abr. 
256y  7- 

If  tenant  for  life  makes  a  mortgage^  and  levies  a  fine  to  corroborate 
it,  and  afterwards  his  son,  who  has  me  remainder  m  fee,  enters,  fi>r  the 
forfeiture,  the  mortgagee  shall  have  it  durii^  the  life  of.  the  mortgagor. 
Eq.  Abr.  257. 

And  during  the  life  of  his  wife,  if  shCf  having  a  trust  for  her  life,  joins 
in  the  fine.     R.  2  P.  W.  147. 

But  if  a  purchaser  without  notice  levies  a  fine^  and  five  years  pass, 
die  trust  will  be  barred.     Vide  Eq.  Abr.  256. 

[But  if  A.  in  man*iage  settlement  gives  his  wife  a  power  to  dispose  of 
100/.  by  will,  lo  be  paid  to  her  a  year  after  his  death,  and-  in  default, 
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empowers  B.  to  make  a  lease  of  Iknds  to  raise  it;  the  wife  makes  an  ap- 
pointmenty  but  never  receives' the  100/.  while  living;  the  heirs  of  A* 
mortgage  the  land  to  C.^  without  notice ;  C.  afterwards  purchases  the 
lands;  the  heirs  of  A.  levy  fine,  and  convey  the  equity  of  redemption 
to  C,  who  has  then  notice  of  the  power ;  though  five  years- elapse,,  yet 
the  appointee  shall  have  the  100/.  and  interest  fronrone  year  aAer  the 
wife's  death.  1  Atk.  474.] 
Vide  Fine,  (I  2.) 

(3  0)   (Puarfiian. 

'    (3  O  1.)   How  he  shall  account. 

When  and  how  a  guardian  shall  be  assigned  to  an  infant,,  vide  Guar* 
dian,  (A— F2.)     Vide  ante,  (2  A  1.) 

If  a  parent  receives  a  legacy  given  to  his  son,  and  is  sued  for  it,  be 
shall  not  be  allowed  for  the  maintenance  and  education  of  the  infimt  out 
of  the  principal  sum.     R.  3d  Car.  2.     2  Vent.  S5S. 

[A  father  cannot  apply  a  legacy  left  to  a  child  by  a  relation  in  its  main- 
tenance, not  putting  it  out  apprentice,  or  setting  it  out  in  the  world. 
3  Atk.  399.] 

If  a  ffuardian  compounds  a  debt,  charged  upon  tlie  estate  of  the  infant, 
he  shaU  not  be  idlowed  more  of  the  infant  than  was  paid.  R.  2  Ca.  Ch. 
245. 

[If  any  person,  father  or  stranger,  enters  on  an  infant's  estate,  and 
continues  in  possession,  he  shall  account  as  a  guardian,  unless  the  infant 
waives  it  when  of  age.     1  Atk.  489.] 

But  a  father  shall  discount  the  money  for  putting  out  the  infiwit 
apprentice,  out  of  a  legacy  given  to  his  son.  2  Vent  353.  1  Ver. 
255. 

So,  money  paid  for  a  debt  charged  upon  the  estate  of  an  infant. 
Ca.  Ch.  157. 

And  money  l^d  out  for  education,  where  the  interest  is  too  little 
'  for  that  purpose.     1  Ver.  255.     R.  Ch.  R.  2. 

[Yet  if  a  man  leaves  100/.  to  his  son,  not  to  be  paid  till  twen^-one, 
and  5/.  per  ann.  for  his  maintenance  till  then ;  the  mother  executrix 
shall  have  no  allowance  for  putting  him  apprentice,  fitting  him  out  for 
the  East  Indies,  or  maintenance;  but  the  100/.  and  interest  fix>m  the 
son's  death  shall  be  paid  to  his  legatee.     Bunb.  136.] 

(3  O  2.)  How  he  shall  manage  the  estate  of  the  infant. 

If  a  guardian  has  money  of  an  infant  in  his  hands,  he  shall  emplov  it 
in  payment  of  debts  charged  upon  the  estate  of  the  infant,  and  shall 
not  pay  them  with  his  own  proper  money.     R.  Ca.  Ch.  156,  7. 

[A.  seised  of  some  lands  in  fee,  and  of  others  in  tail,  devises  tbehuds 
in  foe  (except  SO/,  per  annum)  to  his  daughter,  and  dies,  leaving  saa 
and  daughter  infiints ;  his  widow  takes  the  profits*  of  both  estates  as 
guardian,  and  on  bill  brought  for  account^  swears  she  paid  bond- debts 
outi>fthe  profits  of  the  entailed  estate,  and  then  dies  insolvent:  the  an- 
swer cannot  be  read  against  the  daughter,  and  there  i^  no  other  evidence ; 
the  court  will  intend  sne  paid  the  bond  debts  out  of  the  fee  simple  estate^ 
as  she  ought  to  have  done.    3  P.  W.  365.] 

If  the  estate  of  an  infant  is  mortgaged,  it  may  be  discharged  out  of  the 
assets  of  his  fotber ;  and  if  the  infiint  dies,  whereby  the  estate  descends 
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to  a  remote  heir,  the  guardian  shall  not  have  the  money  repaid.  2  Ver* 
193. 

If  100/.  is  ^ven  to  an  in&nt  at  hia  age  rf  twenty-one,  and  if  he 
dies  before,  to  B.  the  guardian  shall  be  aflowed  iOL  out  of  the  100/. 
for  putting  him  out  apprentice,  though  he  died  before  twentj*one.  2  Ver. 
137. 

So,  the  guardian  of  an  infant  ouffht  to  pay  the  interest  doe  npon  a 
mortgage  of  his  estate,  out  of  the  profits.     2  P.  W.  279. 

But  if  a  guardian  purchases  for  an  infant  lands,  with  the  profits  raised 
out  of  the  real  estate  of  the  infant,  and  declares  that  it  shall  be  for  him 
and  his  heirs,  if  he  discharges  the  guardian  of  the  purchase  money ;  the 
infant  dies  under  age,  the  heir  of  Uie  infant  shall  not  have  the  land,  the 
purchase  not  being  made  by  the  direction  of  chancery,  but  his  executor 
shall  have  the  money.     R.  1  Ver.  403.  435. 

[If  a  guardian  is  directed  by  will  to  make  purchases  for  the  benefit  of 
infant,  he  may  on  a  life  in  a  lease's  dropping  take  a  new  lease  for  new 
lives,  though  thereby  the  estate  which  before  would  have  descended  jMir/« 
rnatenifff  now  descends  parte patema.     1  Atk.  480.] 

So,  if  a  guardian  vests  the  personal  estate  of  an  infant  in  the  purchase 
of  lands  for  the  infant;  the  guardian  shall  take  the  purchase  and  shall 
be  answerable  to  the  infant  for  the  money.     Vide  1  Ver.  436. 

[Guardian  cannot  turn  infant's  antient  pasture  into  arable,  though  on 
account  of  the  distemper  among  cattle  it  is  waste.     2  Ves.  232.] 

^  [If  trustee  has  an  infant's  money  to  lay  out  in  funds,  and  lays  it  oat 
in  trade,  the  infant  has  his  option  to  take  the  profits  of  trade  or  the  inte- 
rest.    2  Ves.  629.] 

So,  if  A.  dies  indebted  by  bond  or  other  specialty,  his  heir  underage; 
if  the  guardian  pays  off  the  bonds,  and  takes  assignments,  he  shall 
have  a  discovery  of  assets  against  the  heir  of  the  infimt ;  for  he  was  not 
bound  to  pay  the  debts  upon  specialty  out  of  the  real  estate  of  the  infant 
R.  2  Ver.  606. 

[The  court  may  make  a  liberal  allowance  out  of  the  infant* s  estate 
to  a  mother,  a  guardian,  who  is  in  distressed  circumstances.  1  Ves. 
157.] 

(SOS.)  How  directe4  by  the  court. 

If  a  guardian  in  socage  is  not  of  sufficiency,  chancery  will  oblige  him 
to  give  security.     Decreed  per  North,  2  Mod.  177.    Eq.  Ca.  187. 17S. 

If  he  is  suspected  to  be  insufficient,  the  court  will  oblige  him  to  ac- 
count annually.     R.  Ch.  R.  59. 

And  the  court  can  determine  a  right  to  a  guardianship^  without  bill, 
upon  a  petition.     2  P.  W.  118.  124. 

[There  may  be  an  application  to  the  court  in  case  of  a  guardianship  of 
children,  though  there  is  no  cause  depending.     2  Atk.  14.] 

[If  there  is  no  bill  filed,  no  father,  mother,  nor  testamentary  guardian, 
no  socage  lands,  the  court  will,  on  petition,  refer  to  the  master  to  see  who 
is  the  most  proper  person  for  guardian.     2  Ves.  470.] 

[The  court  may  do  several  uiings  ex  cfficio  for  infimts ;  may  give  extra- 
judicial directions,  may  hear  a  stranger  as  amicus  curi^^  may  on  his 
complaint  of  the  guardian,  and  of  abuse  of  infant's  estate^  and  under- 
taking to  pay  costs,  direct  the  master  to  examine  receiver's  accounts,  &c. 
2  Ves.  472.J 
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S<H  if  a  goardian  by  testament  endeaTours  to  marfy  die  in&nt  to  his 
disparagement,  chancery  will  oblige  him  to  give  security  to  the  contrary. 
2  Ca.  Ch.  238.     Eq.  Ca.  137.     2  P.  W.  110. 

Soy  if  a  guardian  commits  waste  upon  the  estate  of  the  tnfimt,  an  in* 
junction  shall  be  granted.     R.  Hard.  96. 

8a,  if  the  guardian  to  a  bastard  is  not  a  proper  on^  the  court  may  re- 
move htm  to  the  natural  father.     Eq.  Ca.  116. 

[If  an  infant  is  about  to  marry  when  there  is  no  cause  in  courts  with- 
out the  approbation  of  his  testamentary  guardians,  and  they  file  a  bill, 
and  present  a  petition,  the  court  will  order  the  infant  to  contmue  in  their 
care  and  custody^  and  that  they  do  not  permit  him  to  marry,  and  the  U^ 
ther  of  the  lady  not  to  permit  his  daughter  to  marry  the  in&nt  without 
the  consent  of  the  court.     C.  T.  T.  58.] 

So,  if  any  person  marries  an  infant  without  the  ccmsent  of  the  guar- 
dian allowed  by  the  court,  it  will  be  a  contempt.  £q.  Ca.  177.  2  P.  W. 
111. 

Cont.  if  itis  not  a  guardian  allowed  by  the  court.     2  P.  W.  562* 

[Marrying  an  infant,  ward  of  the  court,  is  a  contempt,  though  the 
parties  concerned  did  not  know  it.    8  P.  W.  1 16.] 

[Contra,  to  make  persons  liable  to  the  censure  of  the  court,  they  must 
have  had  a  hand  in  the  contrivance  of  the  marriage,,  and  been  apprised 
that  the  infant  was  a  ward  of  the  court.     2  Atk.  157.] 

[The  court  will  order  a  man  not  to  marry  a  ward  of  the  courts 
and  that  all  letters  importing  promise  of  marriage  be  produced  be- 
fore the  master,  and  if  he  is  an  infant,  will  order  his  guardian,  (his 
father),  though  not  before  the  court,  not  to  permit  him  to  marry  the 
ward.     8  Atk.  304.     1  Ves.  313.] 

If  the  court  appoints  a  guardian,  he  usually  gives  a  recognizance  that 
the  infimt  shall  not  marry,  without  the  leave  of  the  court,  with  bis  pri- 
vity.    P.  W.  698.     2  P.  W.  1 12. 

And  if  the  clause  (with  his  privity)  is  omitted,  the  court  will  not 
suflBsr  the  recognizance  to  be  sued,  if  done  without  his  privity.  P.  W. 
698. 

[If  a  mother  appointed  guardian  to  two  daughters  by  the  court  misbe^ 
havesj  and  endeavours  to  marry  one  of  them  to  A.  an  improper 
person,  the  court  will  order  her  to  place  them  with  a  proper  person^  that 
the  daughter  shall  not  marry  without  leave  of  the  court,  nor  A.  see  or 
write  to  her.     1  Ves.  157.} 

So^   the  accomplices  to  a  marriage  may  be  committed.     2  P.  W. 

But  if  an  uncle  takes  an  infant  out  of  the  custody  of  his  guardian,  for 
his  advantageous  education,  and  sends  him  out  of  the  realm ;  the  infant 
shall  be  sent  for  home.    2  Ca.  Ch.  288. 

If  a  guardian  recovers  upon  a  boifid  made  to  an  inbnt,  he  shall 
be  obliged  to  acknowledge  satbfaction  for  so  much  as  he  received. 
Mo.  852. 

Yet,  a  guardian  in  socage  shall  not  be  compelled  to  give  securi^,  till 
there  is  some  default  in  him.     3  Ch.  R.  60. 

[In&nt  went  to  Oxford,  though  his  guardian  would  have  him  go  to 
Gunbridge;  the  court  sent  a  messenger  to  carry  him  from  Oxford  to 
Cambridge^  and  on  his  jretuming  again,  another,  tarn  to  carry  him  to 
Cambridge,  quam  to  keep  him  there.    Str.  168.] 

[The  court  will. not  indulge-  an  in&nt  in  the  choice  of  what  school  he 
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shall  go  to,  bat  will  compel  him  togo  whcsre  his  guardian  pleases.  S  Atk. 

.721.]  .  .        ^ 

[If  testamentary  guardians  differ  as  to  the  edacatiim  of  their  wsra, 
the  court  wUl  receive   parol  proof  of  the  fiither's  intention.    2  Ves. 

56.J  ,         . 

^The  inclination  of  an  infant  of  the  ajo^e  of  puberty  as  to  the  plaee  of 
residence  is  of  weight,  where  there  is  no  iroputation  on  the  person  cfaosea. 
2  Ves.  374f.] 

(3  O  4.)  Wlien  he  sliall  be  retooved. 

If  a  guardian  at  common  law  misbehaves  himself,  the  court  npon  caase 
shewn,  may  remove  him.     Vide  £q.  Abr.  261.     1  P.  W.  70S. 

So,  if  a  guardian  appointed  by  the  court  is  in  poor  circomstances. 
Eq.  Ca.  116.  140. 

So,  a  guardian  appointed  by  chancery,  or  by  the  ecclesiastical  court, 
is  removed  ad  libitum.     Eq.  Ca.  140. 

Soi  if  guardians  appointed  by  will  misbehave  themselves^  the  court 
may  interpose.     P.  W.  703. 

Or,  if  there  is  only  a  suspicion  of  their  misbehaviour.     P.W.705. 

Or,  if  the  guardians  are  directed  to  advise  with  B»  who  is  attainted, 
they  ought  to  act  by  the  advice  of  the  conrt.    P.  W.  706. 

(3  O  5.)  When  not. 

But  where  a  guardian  is  appointed  by  will,  the  court  will  not  remove 
him.     2  Ca.  Ch.  238.     Without  cause.     Smb.  1  Ver.  442. 

If  several  are  appointed  guardians,  the  court  will  nominate  the  sur- 
vivor; for  the  interest  survives.     Eq.  Ca.  175. 

If  a  fetther  by  will  appoints  his  wile  and  A.  guardians  to  his  son,  and, 
if  his  wife  marries,  that  they  shall  appoiht  another;  the  wife  marries^ 
but  she  and  A.  do  not  agree  to  name  another,  chancery  will  appoint  a 
guardian.     R.  P.  W.  703.  in  marg. 

If  a  guardian  is  appointed  by  the  court  for  a  lunadc,  the  court 
will  not  remove  him,  because  there  is  another  person  nearer  in  blood ; 
for  he  has  not  the  right  of  custody  by  proximity  of  blood.  R.  2  Ca.  Cb. 
239. 

So,  if  a  guardian  is  appointed  to  the  intent  to  pay  himself  a  debt,  due 
from  the  father,  he  shall  not  be  removed  without  pajonent  erf* the  debt*  or 
abuse  of  the  trust.     1  Ver.  442. 

Yet  a  testamentary  guardian,  as.wdl  as  a  guardian  by  nature  or  nur- 
ture, or  in  socage,  may  be  removed  by  chancery,  upon  reasonable 
cause.     R,  Eq.  Ca.  141.     P.  W.  703. 

[The  court  will  not  determine  a  guardianship,  or  discharge  an  order 
made  for  a  guardian,  because  of  a  marriage.     1  Ves.  1570 

(3  0  6.)  When  payment  to  a  guardian  is  allowed. 

If  guardians  appointed  by  will  to  an  orphan,  account  in  the  court  of 
orphans,  for  money  due  to  the  orphan,  and  pay  the  balance  to  B.  named 

fuardian,  at  the  request  of  the  friends  of  the  orphan,  by  the  court,  who 
as  given  s^urity  pro  tatUo  to  the  court;  the  payment  shall  be  good, 
though  B*  afterwards  fidls,  the  orphan,  at  his  full  age,  having  allowed  B. 
for  his  guardian.     R.  2  Ch.  R.  12. 

But  if  A.  named  guardian  to  an  orphan,  and  executor  to  his  modier, 
pays  to  B.  chosen  by  the  friends  of  the  orphan  and  approved  by  the  court 

'for 
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fi)r  his  goardiaii,  money  over  and  above  the  sum  16t  which  B.  gives 
security ;  that  payment  does  not  discharge  A.,  though  the  orphan,  after 
his  full  age^  approve!}  of  B.  for  his  guardian.  R.  2  Ch.  R  •  12. 

So,  payment  of  a  legacy  to  the  father  of  an  in&nt,  though  there  was 
a  parol  direction  by  the  testator,  that  it  should  be  paid  to  him,  and 
though  the  son  accounts  with  the  father,  and  does  not  make  a  demand 
of  the  legacy  for  fifteen  years  after  his  full  age,  shall  not  be  allowedf 
when  the  son  afterwards  becomes  a  bankrupt.     R.  P.  W.  285. 

(3  O  70  The  power  of  a  guardian. 

A  guardian  shall  be  by  common  law,  or  by  statute. 

By  common  law  there  was  a  guardian  in  chivalry,  but  this  was  taken 
away  by  the  st  12  Car.  2.  24.  But  guardians  in  socage,  by  nature,  or 
for  cause  of  nurture,  continue.     Vide  ante,  (S  O  1.) 

By  the  St.  4  8c  5  Ph.  &  M.  8.  if  any  take  a  damsel  under  sixteen  out 
of  the  custody  of  the  person  to  whom  the  father  by  will,  or  act  in  his  life- 
time appoints  it,  he  shall  suffer  two  years'  imprisonment,  or  pay  such 
fine  as  the  court  shall  assess. 

By  the  St.  12  Car.  2.  2^.  s.  8,  9.  a  father  may  by  deed  in  his  lifetime, 
or  by  will,  dispose  of  the  custody  and  tuition  of  his  child  or  children, 
till  their  age  of  twenty-one  or  any  lesser  time,  and  such  disposition  of 
the  custody  to  be  good  and  effectual  against  all  persons  claiming  the 
custody  or  tuition  of  such  child  or  children  as  guardians  in  socs^e,  or 
otherwise ;  and  the  persons  to  whom  such  custody  shall  be  disposed,  may 
maintain  an  action  of  ravishment  of  ward,  or  trespass,  against  any  persons 
wrongfully  taking  them  away,  and  recover  damages  for  the  benefit  of 
such  child  or  children.  And  the  persons  to  whom  such  custody  shall  be 
disposed  may  take  into  their  custody  to  the  use  of  such  child  or  children 
the  profits  of  all  their  lands,  and  the  custody  and  management  of  their 
personal  estate,  till  their  a^e  of  twenty-one,  or  any  lesser  time  accord- 
ing to  such  disposition,  and  may  bring  such  actions  as  by  law  a  guardian 
in  socage  might  db. 

'  And  if  three  arc  appointed,  and  one  dies,  the  survivors  are  guardians, 
though  it  is  not  said,  to  the  survivors.     R.  2  P.  W.  107.  121. 

Guardian  in  socage,  or  by  the  st.  12  Car.  2.  has  an  authority  and 
trust  coupled  with  an  iiiterest.  2  P«  W.  122.  Vide  Guardian,  (B  Ij  &c. 
— E2.) 

And  therefore,  he  may  make  leases,  grant  copyholds,  avow  in  his  own 
name,  maintain  ravishment  of  ward,  &c.    2  P.  W.  122. 

But  a  guardian  by  the  st  4  &  5  Ph.  Sc  M.  has  only  a  bare  authority. 
2  P.  W.  122. 

[It  is  clear  in  point  of  law,  that  a  testamentary  guardianship  is  not 
assignable.     2  Atk.  14.]      . 

(3  P)  ipeir. 

« 

(3  P  1.)  When  subject  to  the  debts  of  the  ancestor. 

If  a  man  by  specialtv  binds  his  heirs,  die  heir  shall  be  liable  to  the 
jpayment  of  the  debt,  if  he  has  assets  by  descent  from  his  ancestor.  Vide 
Assets,  (A).    Pleader,  (2  E  2,  &c.)  ante,  (2  G  1,  8tc)    Vide  Men-. 

When  he  shall  be  bound  by  the  covenant  of  the  ancestor,  vide  in 
Covepant,  (C  2 ) 
•    •  And 
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And  though  the  penalty  of  a  bond  is  401.  instead  of  400f.>  It  shall  be 
aided  against  .the  heir.     R.  2  Ctu  Ch.  225*  * 

And  there  shall  be  the  same  decree  against  the  heir  as  upon  a  jodgmoit 
at  law.     R.  2  Ca.  Ch.  225. 

If  a  man.  has  land  charged  with  an  annui^  of  2501.  for  four  years, 
and  receives  the  rent,  but  does  not  pay  the  annuity;  the  land  shall  be 
charged  in  the  hands  of  his  heir^  though  the  four  years  are  expired. 
R.  2  Ver.  180. 

If  a  man  settles  land  in  trustees  for  payment  of  debts ;  it  shall  be  good 
against  the  heir,  though  no  creditor  is  a  par^,  nor  any  particular  debt 
expressed,  nor  covenant  for  payment.  R.  Ca.  Ch.  24d.  Vide  post, 
(4  W.  14.) 

Though  the  conveyance  would  be  otherwise  void.     Ca.  Ch.  24S. 

So,  if  land  is  settled  to  be  sold  for  pavment  of  debts ;  though  the  h«r 
shdl  have  advantage  of  the  personal  estate^  to  be  applied  in  the  first 
place  for  payment  of  debts;  yet,  a  purchaser  of  the  land  shall  be  safe, 
thouffh  the  personal  estate  was  not  sufficient  for  the  payment  of  debts, 
and  uie  heir  shall  take  his  remedy  against  the  trustee.  R.  2  Ca.  Ch. 
115. 

So,  a  purchaser  shall  hold  against  the  heir,  though  the  trustee  em- 
bezzles the  money.     Ibid. 

So,  if  A.  grants  a  watercourse  in  his  land  to  B.,  and  covenants  for  him- 
self and  his  heirs  to  cleanse  it,  and  that  all  fines  and  recoveries  of  the 
land  shall  be  for  confirmation  of  the  grant,  and  a  recovery  is  afterwards 
suffered ;  the  heir  shall  be  obliged  to  cleanse  the  watercourse,  for  the 
covenant  runs  with  the  land.    £q.  Abr.  27. 

(8  P  2.)  When  not. 

But  the  heir  shall  not  be  answerable  to  another  for  the  debt  of.  his 
ancestor,  who  bound  himself  and  his  heirs  by  specialty,  if  he  has  not 
assets  by  descent. 

So,  in  a  writ  of  error  against  the  heir  on  an  erroneous  judgment  ob- 
tttined  by  the  ancestor  in  a  real  action,  the  heir  shall  not  render  damages, 
if  he  has  not  assets  by  descent.     Bro.  Assets,  S. 

So,  a  bill  for  discovery  of  assets,  against  the  heit,  to  satisfy  the  bond  of 
his  ancestor,  shall  not  be  allowed,  if  it  does  not  appear  that  the  heir  was 
bound  by  the  bond.     1  Ver.  180. 

So,  if  there  is  a  verdict  against  the  heir,  upon  a  false  plea  in  debt  upon 
the  bond  of  his  ancestor,  and  he  dies  before  the  day  in  bank,  a  bill  fx 
relief  against  his  devisee  shall  be  dismissed.     1  Ver.  400. 

(3  F  3.)  What  advantages  an  heir  shall  have,  and  what  not. 

When  land  is  charged  with  the  payment  of  debts,  the  persooal  estate 
shall  be  first  applied  in  aid  of  the  land.  Vide  antCj  (3  A  3,  &c.— 
2  G  1.)— post,  (8  Y  2.) 

And  the  surplus  shall  be  decreed  to  the  heir.    Vide  ante,  (S  A  5«) 

So,  when  by  settlement  portions  are  charged  upon  land,  to  be  paid  at 
full  age,  if  the  in&nts  die  before,  the  benefit  accrues  to  the  heir.  Vide 
post,  (3  72.  8.  15.) 

[If  a  man  devises  his  real  estate^  and  also  his  personal  estate,  tatms- 
tees,  to  sell  both  for  payment  of  debts,  and  then  to  apply  ^e  monqr 
arising  from  the  personal  and  also  from  the  real  estate  among  bh  five 
children,  thus,  to  the  eldest  son  200/.  which  he  gives  him  at  tweii^«one« 

and 


k 
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fuid  the  residue  tliereof  amoDg  the  four  atheiSy  share  and  share  alike ; 
and  if  any  of  the  four  younger  die,  his  share  to  go  to  the  survivor,  if  the 
eldest  die  before  twenty'^ne,  the  200/.  shall  go  to  the  heir  of  the  testator. 
3P.W.20.] 

[Whether  a  portion  charged  on  land  is  given  with  or  without  interest, 
by  deed  or  by  will,  if  the  person  dies  before  the  age  at  which  it  becomes 
payable,  it  shall  sink  into  the  estate*     1  Atk.  552.] 

[But  the  interest  accrued  thereon  before  his  deaths  if  not  paid,  shall 
be  paid  to  the  person  who  maintained  him.    Ibid.] 

So,  if  a  devise  is  of  the  real  estate,  subject  to  debts  and  lemcies^  and 
that  the  creditors  and  legatees  not  paid  may  enter  till  satisfiea ;  the  per- 
sonal estate  goes  in  the  nrst  place  in  aid  of  the  real.     R.  2  Ver.  121. 

So»  a  devise  of  lands  for  sixteen  years  for  payment  of  debts  and  lega- 
cies ;  the  surplus  shall  be  to  the  heir.     2  Ver.  645. 

Or,  if  it  is  for  500  years  to  pay  debts  and  legacies,  and  four  years  after- 
wards to  attend 'the  inheritance;  the  isurplus  shall  be  immediately  to  the 
heir  after  debts  and  l^^ies  paid.     2  Ver.  6^S»     £q.  Ca.  ]  87. 

So,  a  devise  of  lands  to  be  sold  to  pay  debts  and  legacies,  the  surplus 
to  his  executor,  and  the  personal  estate  shall  go  to  the  heir.    2  Ver.  6^5» 

But  if  a  man  devises  land  to  be  isold  for  payment  of  debts  and  legacies, 
and  the  surplus  to  his  heir,  and  devises  bis  goods  with  his  house,  and 
the  residue  of  his  personal  estate  to  his  sister,  whom  be  makes  executrix ; 
the  personal  estate  shall  not  go  in  aid  of  the  real.  2  Ver.  7 18.  £q.  R. 
72.  129. 

t[If  A.  seised  in  fee  of  lands,  possessed  of  perscmal  estate,  gives  all  his 
wiMrldly  goods  to  his  wife,  and  then  devises  the  lands  to  her  for  life,  then 
tp  R.  his  son,  and  his  heirs,  and  gives  M.  his  daughter  1.50/.  to  be  paid 
her  in  twelve  months  after  R.  shall  come  to  enjoy  the  premises ;  and  if 
R.  dies  before  his  mother,  then  H.  another  son  coming  to  the  possessicHi 
thereof  and  surviving  his  mother,  shall  pay  M.  200/. ;  this  charges  the 
real  estate  only,  and  shall  be  paid  by  the  heir  claiming  under  the  aevisee 
and  heir  at  law  of  testator.     1  Atk.  578.] 

So,  if  the  grandfather  mortgages  and  dies,  then  the  father  dies ;  the 
personal  estate  of  the  &ther  shall  not  be  applied  for  the  payment  of  the 
mortgage.     Sal.  450. 

If  a  man  purchases  an  equity  of  redemption,  the  mortgage  shall  not  be 
paid  out  of  his  personal  estate.     )  Ver.  37. 

So,  if  a  mortgagor  devises  lands  in  mortgage  to  B.  and  other  land  for 
payment  of  debts ;  B.  shall  take  the  lands  in  mortgage  am  onere.  R* 
2  Ver.  183. 

[If  A.  devises  lands  to  B.  in  tail,  remainder  over,  &c.  then  in  mort* 
gage  for  1300/.,  and  devises  other  lands  subject  to  his  debts,  in  case  his 
personal  estate  and  other  estates  devised  for  that  purpose  are  not  suffici- 
ent, to  C. ;  the  1300/.  must  be  paid  out  of  the  personal  estate,  or  if  de- 
ficient, out  of  the  real  estate  devised  to  C.     1  Atk.  487-] 

[If  a  man  seised  in  fee  of  an  estate,  having  borrowed  money,  gives  bond 
for  it,  and  afterwards  a  mortgage  on  it,  and  afterwards  by  will  devises 
the  estate  in  fee  so  mortgaged,  and  also  an  estate  for  lives  to  A.  liis  wife, 
and  makes  her  sole  executrix,  and  aft^r  making  his  will  purchases  at  two 
difSarent  times  the  reversion  in  fee  of  the  life&ld  estate,  and  dies  with- 
out altering  his  will :  the  lifehol4  estate,  and  the  reversion  of  it,  so  pur- 
chased, sbfiil  descend  to  the  heir  at  law^  bat  it  shall  be  liable  as  real  as- 
sets 
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sets  to  exonerate  the  mortgaged  estate  in  fee  devised  to  A.  the  wife.  2  Alft* 
424.  427.  4S0.] 

[If  A.  and  B.  his  wife,  seised  in  right  of  B.  of  lands  in  D.,  held  bjr 
lease  for  three  lives,  and  seised  of  the  inheritance  in  fee^  expectant  on 
the  death  of  B.'s  grandmother  and  mother,  of  a  manor  and  lands  in  Ln, 
mortgage  tlie  lands  in  D.  for  1000/.,  and  then  the  manor,  &c.  in  L.  fi)r 
800/.,  and  then  on  borrowing  200/.  more,  subject  both  to  payment  of 
the  three  sums,  and  before  payment  A.  dies,  and  B.  becomes  solely  sdsed, 
and  borrows  240/.  Sd.  which  with  159/.  195.  6d.  interest,  makes  up 
MOO/.,  and  by  indorsment  on  the  second  mortgage  makes  both  saligect 
thereto;  and  then  agrees  with  C.  that  for  2260/.  lOi.  she  will  conTey  to 
him  and  his  heirs  the  estate  in  L.  subject  to  the  two  lives,  the  money  to 
be  applied  in  discharge  of  the  mortgage,  and  that  the  lease  should  be 
renewed,  and  a^  third  life  (C.'s  son)  added,  and  then  C.  to  lend  her 
1600/.  to  pay  the  residue  of  the  mortgage,  the  fine,  and  her  d^ts,  and 
C.  pays  1 00/.,  and  the  grandmother  dying,  C.  agrees  to  pay  146/.  more, 
and  pays  several  other  sums  in  part,  and  the  lease  is  renewed  and  the 
fine  paid,  and  C.  takes  notes  and  a  bond  for  the  sums  advanced  till  the 
agreement  shall  be  completed,  and  before  that  B.  dies  intestate.  On 
a  bill  brought  by  her  administrator  for  himself  and  the  credttora  of  C. 
admitting  the  facts,  the  agreement  shall  be  carried  into  execution  against 
the  heir  at  law..    8  Atk.  1«] 

So,  if  in  a  mortgage  there  is  no  covenant  for  payment,  and  the  mort- 
ffagor's  personal  estate  is  devised  to  his  wife;  it  shall  not  be  applied  to 
die  mortgage.    2  Ver.  701.     £q.  Ca.  129. 

So,  if  A.  having  power  to  charge  500/.  for  payment  of  debts,  makes 
a  mortgage  for  that  purpose,  and  upon  an  assignment  of  the  mortgage^ 
his  son  covenants  to  pay ;  the  personal  estate  of  the  son  shall  not  be  ap- 
plied.    2  P.  W.  659. 

If  a  debt  is  recovered  against  the  heir  upon  the  bond  of  his  ancestor, 
when  the  executor  has  assets;  the  executor  shall  be  compelled  in 
equity   to  reimburse  the  heir.      Ca.  Ch.  74.      Per  Hale,  Hard.  51?* 

1  Ch.  R.  156. 

If  a  man  enters  into  an  artide  for  the  purchase  of  land  and  dies;  the 
money  shall  be  decreed  to  the  heir  for  the  purchase.  1  Sal.  154.  2  P.  W. 
(682.)  Vide  Assets,  ante,  (2  G  1.) 

So^  a  mortgagee  shall  be  paid  out  of  the  personal  estate,  if  there  are 
assets  for  debts  and  legacies.     Sal.  449.     R.  Ch.  R.  401. 

So^  if  there  is  a  residuary  Ij^atee,  the  hdr  shall  be  aided  out  of  the 
personal  estate.     R.  2  Ver.  43.     R.  £q.  R.  72. 

Though  he  be  the  devisee,  after  the  death  of  the  residuary  l^atee  and 
also  heir.    Dub.  2  Ver.  470. 

But  if  a  man  is  indebted  by  mortgage,  stat.  &c.  which  charge  the  real 
estate,  and  there  are  personal  assets  for  other  debts;  if  the  mortgagee, 
&c  recover  their  debts  out  of  the  personal  estate^  the  other  creditors  snail 
be  relieved  against  the  heir  in  equity,  for  so  much  as  was  chai^;eable  on 
the  real  estate.    Vide  post,  (8  Y  6.) 

So^  shall  a  l^atee,  where>  by  extent,  &c.  upon  the  personal  estate,  no 
assets  remain  for  legacies.     R.  2  Ca.  Ch.  5. 

Or,  if  the  persond  assets  are  exhausted  by  payment  of  debts,  for  iHucfa 
the  land  was  charged.     R.  2  Ca.  Ch.  1 17* 

If  the  case  is  dubious^  the  heir  shall  be  preferred.    D.  Ca«  Ch.  ?• 

2  Ver.  571. 

If 
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If  a  devise  is  to  a  daughter  in  fee,  proviso  that  the  son  and  heir  shall 
Imve  the  land,  if  he  pays  50/.  at  such  a  day ;  if  He  does  not  pay  it  at  the 
day,  and  the  daughter  sells,  the  heir  shall  be  relieved,  upon  payment 
afterwards  against  the  vendee.     R.  2  Ca.  Ch.  1. 

If  a  devise  is  to  A.  and  his  heirs,  in  trust  to  pay  a  third  of  the  pro- 
fits to  his  wife  in  lieu  of  dower,  till  his  son  is  twenty-one ;  and  out 
of  two-thirds  to  raise  portions  for  younger  children,  and  after  the  full 
a^  of  his  son,  to  him  in  tail,  &c.  It  the  son  dies  before  the  age 
01  twenty-one,  the  profits  after  the  death  of  the  wife  and  the  por- 
tions raised,  go  to  the  heir  at  law,  his  executor^  or  administrator.  R. 
2Ver.  189. 

If  a  man  devise  to  three  and  their  heirs,  to  the  use,  or  in  trust  for  A. 
fbr  life,  and  his  issue  severally  in  tail  male,  without  limiting  any  use  or 
trust  of  the  fee;  it  shall  be  decreed  to  his  heir  at  law,  and  not  to  the 
trustees.     R.  2  Ver.  644. 

If  a  man  settles  an  estate  by  deed  or  will,  all  that  is  not  otherwise 
disposed  of  goes  to  his  heir ;  as,  if  he  settles  an  estate  in  trust,  that  if  his 
daughter  marries  A.  and  has  issue,  it  shall  be  to  A.  and  his  wife  for  their 
lives,  and  after  their  death  without  issue,  to  B.  in  tail,  and  for  default  of 
such  issue  to  C,  which  B.  and  C.  are  his  heirs  at  law ;  if  the  daughter 
has  no  issue,  whereby  the  condition  precedent  is  not  performed,  and  A. 
cannot  take  for  his  life,  C.  shall  hav^  one  moiety  of  the  profits,  and  B^ 
the  other,  during  the  life  of  A.     R.  Ca.  Pari.  87. 

[If  one  devises  a  rent-charge  to  be  sold  to  pay  legacies  amounting  to 
800/.,  and  if  it  sells  for  1000/.  then  to  pay  a  fiirther  legacy  of  200/. ;  if 
it  sells  for  more  than  800/.  and  less  than  1 000/.  the  surplus  shall  belong 
to  the  heir  as  a  resulting  trust.     3  P.  W.  252.3 

[If  there  is  an  executory  devise  of  lands  with  a  proviso  in  the  will, 
that  the  profits  (beyond  an  allowance)  shall  be  laid  up  fbr  the  first  per- 
son that  shall  bie  entitled  to  the  lands  when  he  attains  twenty-one,  and 
the  testator  dies,  leaving  no  person  in  esse  to  take  under  the  limitations ; 
until  such  person  be  bom,  the  profits  are. to  be  looked  upon  as  a  residue 
undisposed  of,  and  descend  to  the  heir  at  law.  C.  T.  T.  44.  To  this 
determination  Mr.  Pope  alludes  in  his  account  of  Vulture  Hopkins.]    ' 

[And  if sudi  person  comes  in  esse,  and  dies,  the  heir  at  law  is  still  en- 
tided  to  die  profits  above  the  maintenance  during  this  infant's  life,  and 
to  all  profits  afterwards,  till  a  person  comes  in  esse,  entitled  to  an  estate 
for  life  in  possession.     1  Ves.  266.3 

[If  A.  settles  lands  in  H.  to  himself  for  life,  to  trustees  to  preserve^ 
&c.  to  his  first  and  other  sons  in  tail,  to  B.  for  life,  to  trustees  to  preserve, 
8cc.  and  to  his  first  and  other  sons  in  tail,  to  the  right  heirs  of  A.  with 
power  of  revocation  on  settling  other  lands  in  G.  of  equal  value,  and 
free  from  incumbrances  to  the  same  uses ;  and  afterwards  by  will  devises 
these  lands  to  C.  fbr  life,  and  all  his  other  lands  to  trustees,  for  the  use 
of  his  only  daughter  and  child,  with  remainders  over,  and  directs  all  his 
personal  estate  to  be  laid  out  in  lands  to  be  settled  to  the  same  uses ; 
and  afterwards  by  lease  and  release  intended  as  an  execution  of  the  revo- 
cation in  the  fijrst  settlement,  conveys  lands  in  Y.  to  the  same  uses  aa 
those  in  H.,  but  these  lands  are  not  of  equal  value,  and  are  subject  with 
others  to  a  term  to  raise  10,000/.,  thb  is  not  a  good  execution  of  the 
power  of  revocadon ;  the  second  deed  is  a  revocation  of  the  will  as  to 
the  lands  in  Y.  thereby  settledj  and  if  B.  chuses  to  adhere  to  the  lands  in 

H.,  he 
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H.,  he  is  a  trustee  for  the  lands  in  Y.  for  testator's  heir  at  law^  and  C.  is 
not  entitled  to  any  equi^  against  him.     i  Atk.  575.] 

[If  a  man  devises  all  his  freehold  lands  in  the  occupation  of  L)  and 
all  the  rest  of  his  estaCe>  consisting  of  ready  money,  jewels,  leases,  judg- 
mentSi  mortgages,  &c.  or  in  any  other  thing  whatsoever  or  wheresoever, 
to  his  wife,  yet  the  rest  of  real  estate  does  not  pass.     2  Atk.  102.] 

[If  a  man  devises  to  his  son  H.  all  his  freehold  and  copyhold  in  C. 
(which  copyhold  I  have  surrendered  to  the  use  of  my  will)  and  dies,  hav- 
ing surrendered  part  of  a  house,  and  not  the  other  part  which  be  had 
purchased  after  the  surrender,  only  what  was  surrendered  shall  pass, 
and  the  customary  heir  shall  not  be  disinherited  of  the  rest.    3  Atk.  8.] 

[If  a  man  by  articles  before  marriage  covenants  to  settle  lands,  or  a 
rent-charge  thereout,  of  40/.  per  annum  on  trustees,  to  the  use  of  him 
for  life,  wife  for  life,  in  bar  of  dower,  remahider  to  the  heirs  of  their 
bodies,  and  he  has  then  no  real  estate,  but  purchases  afterwards  one  of 
9/.  in  A.  and  then  another  of  40/.  in  B.,  subject  to  an  estate  for  life  to 
another  in  an  undivided  moiety^  the  lands  in  A.,  and  the  moiety  in  pos- 
session of  those  in  B.^  shall  be  considered  as  purchased  in  performance 
of  the  covenant,  and  go  towards  the  widow's  jointure,  the  moiety  not  in 
possession  shall  go  the  heir  at  law.     3  Atk.  323.] 

[If  A.  by  articles  previous  to  his  marriage  with  B.  covenants  to  lav 
out  2000/.  in  land,  and  to  settie  on  A.  for  life,  B.  for  life,  then  to 
trustees  to  sell  and  divide  the  money  among  the  children  of  the  mar- 
riage, to  sons  at  21,  daughters  21  or  marriage,  provided  no  sale  be 
made  till  one  of  the  shares  become  payable;  and  lands  are  purchased, 
part  before,  part  after  A.'s  death.  C.  the  only  child  attains  21  in  6.'s 
life,  but  never  applies  for  a  sale,  nor  are  the  lands  conveyed  to  her,  bat 
she  lets  leases  of  them,  reselling  rent  to  her  and  her  heirs;  B.  dies; 
C.  dies  intestate ;  the  lands  shall  go  to  the  heir  at  law^  and  not  be  con- 
sidered as  personal  estate.     3  Atk.  680.] 

[If  a  woman  under  age  gives  a  personal  legacy  to  her  daughter^  and 
idevises  her  real  estate  to  a  stranger,  the  daughter  is  not  obliged  to  make 
an  election^  but  shall  take  the  legacy  under  the  will,  and  the  real  estate 
OS  heir  at  law,  the  will  as  to  that  being  void.     3  Atk.  695.    1  Ves.  298.] 

[If  a  man  gives  legacies  to  his  executors,  and  a  copyhold  to  A.i  be 
payinff  his  executors  1000/.,  and  gives  the  residue  of  his  estate  to  a  cha- 
rity, tnis  1000/.  is  a  charge  on  real  estate,  therefore  void  by  statute  of 
mortmain,  and  the  devisee  cannot  take  without  performing  the  conditioD» 
therefore  the  1000/.  shall  go  the- heir.     1  Ves.  108.] 

If  a  man  setties  an  estate  in  trust  for  such  uses  as  he  shall  appoint,  and 
appoints  that  the  trustees  convey  to  his  daughters  generally ;  the  diuigh* 
ters  have  only  an  estate  for  life,  and  the  heirs  shfdl  have  the  reversioo. 
B.  2  Ca.  Ch.  125. 

Though  the  trust  was  for  want  of  an  appointment,  to  his  son  and 
daughters  and  their  heirs ;  for  he  has  ma^e  an  appointment  R.  2  Ca. 
Ch.  125. 

So,  if  a  lease  for  three  lives  is  in  trust  for  B.,  who  dies;  the  trust  shall 
be  decreed  to  his  heir.     R.  Ca.  Ch.  311. 

If  a  devise  is  of  land  for  fifteen  years,  in  trust  for  payment  of  debts; 
after  the  debts  are  paid,  the  residue  of  the  profits  during  the  years  shall 
be  decreed  to  the  heir,  R.  cont.  but  a  Qa.  is  there  made.  C^.  Ch.  98. 
1  Ch.  R.  263. 

[Mone} 
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[Money  iigreed  to  be  laid  out  in  land 'shall  be  taken  as  land,  and  go 
to  the  heir,  whether  the  money  was  in  the  hands  of  trustees,  or  remained 
in  the  hands  of  the  covenantor.    S  P.  W.  21 1.     C.  T.  T.  80.] 

[But  if  the  covenantor  after  the  covenant  purchases  lands  in  fee-simple 
(though  without  the  consent  of  trustees,  as  the  agreement  required),  th^y 
shall  go  as  a  satisfaction  pro  tanto.     Ibid.] 

[If  money  is  settled  to  be  laid  out  in  land,  and  afterwards  all  the  par- 
ties interested  agree^  that  if  A.  dies  before  it  is  so  invested^  then  it  shall 
go  to  them,  and  their  executors  and  administrators,  according  to  their 
respective  interests,  and  one  of  the  parties  dies  before  A.,  it  shall  go  to 
the  heir,  and  not  to  the  executor.     2  Atk.  4*52.] 

[But  where  there  is  a  trust  of  money  clearly  intended  to  be  considered 
as  money,,  though  afterwards  there  is  a  power  given  to  the  trustees  to 
lay  it  out  in  land,  yet  if  it  is  not  done,  it  shall  not  be  considered  as  land, 
nor  go  to  the  heir.     S  Atk.  212.] 

[So,  if  a  man  by  will  directs  his  real  estate  to  be  sold>  and  the  pro- 
duce, together  with  his  personal,  to  pay  debts  and  legacies,  and  one  of 
the  legacies  is  void  by  law,  or  lapses,  it  goes  to  the  residuary  legatee, 
not  to  the  heir  at  law.     1  Ves.  320.] 

[If  a  man  by  will  gives  all  his  worldly  estate,  all  his  real  and  perso- 
nal estate  to  trustees,  to  pay  several  annuities  and  other  sums  out  of  per- 
sonal, and  if  that  is  deficient,  out  of  rents  and  profits  of  real ;  and,  as  to 
the  residue  of  real  and  personal,  to  such  children  as  his  daughter  should 
have,  equally ;  if  she  dies  without  issue,  to  others ;  and  directs,  that  on 
the  death  of  annuitants  their  annuities  shall  go  back  to  the  residue, 
and  go  to  those  in  remainder  over,  but  this  provided  his  daughter  dies 
without  issue,  otherwise  to  be  divided  among  them  equally ;  the  surplus 
rents  and  profits  of  the  real  estate  accumulate,  and  do  not  go  to  the  neir 
at  law ;  but  whether  to  the  daughter's  children  or  to  those  in  remainder 
over,  Qu,  ?     1  Ves.  485.] 

If /by  articles  the  portion  of  the  wife,  and  so  much  money  of  the  hus* 
band  are  to  be  vested  in  a  purchase  for  the  use  of  the  husband  and  wife 
and  the  heirs  of  their  bodies,'  without  saying  ho;w  the  use  shall  be  after- 
wards, and  both  die  without  issue  before  a  purchase ;  all  the  money 
shall  CO  to  the  heir  of  the  husband,  and  not  to  the  executor  ot  the  wife,, 
though  she  survived.     R.  2  Ver.  20. 

If  an  heir  purchases  a  prior  mortgage  or  incumbrance  to  defend  him 
from  mesne  incumbrances :  on  a  biU  by  the  mesne  mortgages,  this  prior 
mortgage  does  not  aid  the  heir ;  for  he  shall  not  be  allowed  more  than 
the  money  boTidfide  paid  for  the  purchase  of  it.  R.  2  Vent.  353.  1  Ven 
SSS^  6.  464. 

If  a  man  creates  a  term  in  trustees  for  pordons  for  his  daughters  to  be 
paid  at  marriage,  or  age  of  twenty-one  years,  and  afterwards  in  trust  for 
his  heir,  and  by  his  will  devises  die  like  portions  for  his  daughters,  but 
says  that  his  daughters  shall  not  have  double  portions,  and  one  da^h- 
ter  dies  under  age  and  unmarried:  her  portion  sinks  for  thebenefiltof 
the  heir.     R.  1  Ver.  205. 324.     R.  2  Ver.  93.     Vide  post,  (3  Y  8.) 

So,  if  the  term  is  for  raising  6000/.  for  the  issue  with  which  his  wife 
Isprioement  enseinty  if  it  be  a  daughter;  a  daughter  is  bom;  but  dies; 
the  portion  does  not  go  to  her  administrator,  but  sinks  for  the  benefit  of 
the  heir.     R.  2  Ver.  208. 

If  A.  covenants  to  pay  10002.  to  B.  for  building  a  new  house  upon  his 
estate,  and  dies  before  the  house  is  built ;  the  heir,  if  theiie  ;ire  personal 
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assets^  diall  compel  die  executor  or  admiaistnitor  to  build  die  liouse. 
Ibid.  322. 

[If  a  person  incapable  to  manage  his  af&irsj  and  who  is  afterwards 
found  lunatic,  at  that  time  lays  out  part  of  his  persmud  in  the  purchase 
of  real  estatey  with  the  approbation  of  his  only  son,  the  purchase  shall 
stand.     2  Atk.  412.] 

But  if  a  portion  is  limited  to  be  rused  out  of  land  for  a  daughter,  with- 
out limiting  any  time  of  payment;  if  the  daughter  at  her.  age  of  17, 
disposes  of  the  sum  to  be  raised  by  her  will,  the  portion  shalLi  be  paid  to 
the  executor  of  the  daughter.     R.  2  Ver.  74. 352.  :^ } ; 

So,  if  the  portion  is  appointed  to  be  paid  at  the  age  of-.  |8  or  mar* 
riage,  the  daughter,  after  18,  may  dispose  of  it  by  her  wiU^  though  she 
dies  before  marriage.  R.  and  affirmed  in  Parliament*  2  Ver.  352. 
854. 

If  a  man  devises  lands  to  A»  to  pay  6002.,  to  be  within  six  months 
after  his  death,  and  in  de&ult  thereof  to  B.  and  his  heirs;  B.  dies 
within  three  months;  the  lands  shall  go  by  the  limitation  to  tlie  heir, 
and  not  as  a  mortgage  to  the  executor*  R.  I  Ver.  402*  £q.  Abr, 
105. 

fif  A.,  incumbent  and  patron  of  B.,  as  to'^  his  worldly  goods,  after 
debts  paid,  disposes  thus ;  he  devises  the*  advowson,  glebe,  profits,  and 
appurtmiances,  to  C,  his  mother-in-law,  willing  her  to  sell  it  as  soon  as 
sne  conveniently  and  lawfully  may  to  Eaton  College,  or  if  they  do  not 
agree,  to  Trinity,  or  if  they  do  not  asree,  to  any  college,  the  best  pur- 
chaser:  and  gives  C,  her  heirs,  &c.  nis  freehold  lands  in  O.,  and  after 
some  small  legacies  gives  her  the  residue,  and  makes  her  executrix  \  there 
is  no  resulting  trust  to  die  heirs  at  law  of  A.,  but  a  devise  of  the  bene- 
ficial interest  to  C,  with  injuncticn  to  sell  to  particular  societies.  I  Atk. 
618.] 

[If  A.  patron  and  incumbent  of  S.,  by  will  devises  the  advowsoo  to 
B.  on  trust,  to  present  W.  his  son,  and  then  to  sell  it,  apd  after  pay- 
ment of  debts  to  disti'ibute  the  residue  in  thirds  to  his  daughters,  and  if 
either  die  before  21,  or  marriage*  her  third  to  the  son  if  he  confirms  the 
will  by  deed,  if  not,  to  the  surviving  daughters ;  W.  is  presented  and 
dies  before  the  sale^  leaving  an  infant  daughter;  there  is  no  resulting 
trust  for  the  heir  at  law,  and  the  ownership  in  equity  is  vested  in  the 
cestuique  trust  of  the  surplus,  who  shall  present.     1  Atk.  621.] 

[If  a  man  seised  in  fee  of  A.  directs  that  it  shall  be  exchanged  for  B. 
and  for  that  purpose  devises  it  to  trustees  to  moke  the  exchange*  and  to 
permit  his  wife  to  enjoy  A.  till  the  exchange,  and  then  to  settle  B«  an 
his  wife  for  life,  with  remainders  to  the  same  persons  to  whom  he  had 
limited  other  manors  by  his  will,  whereby  he  has  devised  all  his  real 
estates  to  trustees,  and  the  exchange  cannot  be  made ;  the  heir  at  law  of 
the  testator,  and  of  the  surviving  trustee  for  A.  shall  not  have  A.,  bat  the 
person  entitled  under  the  will  to  die  other  manors  shall  have  it.  2  Atk.. 
566.] 

[The  court  vrill  not  declare  a  will  well  proved,  where  the  heir  at  law 
is  not  before  the  court,  though  he  cannot  be  found  ;  but  it  will  decree  a 
sale.     2  Atk.  120.] 

[If  an  heir  at  law  defendant  admits  die  will  diat  disinherits  him,  he  is 
not  entitled  to  inspect  the  deeds  of  the  estate.   *  3  Atk.  719.] 

[If  a  man  by  will  devises  his  land  to  his  younger  son,  and  gives,  a  ooa- 
tingent  legacy  to  A.  who  becomes  his  heir  at  law^  with  express  oondi* 

tioo 


Idht.  QSTf 

tkm  not  to  dupute  die  will^  which  m  not  dulj  exeouted  to  convey  lands^ 
A.  when  of  age  shall  make  election  of  the  legacy  or  the  laifeds.  2  Vea» 
19.  See  also  2  Ves.  jun.  97I9  972.] 

[If  a  man  devises  that  till  A.  attaina  21  or  marriesy  her  mother  B. 
shall  receive  the  rents,  and  pay  A.  800/.  a  year,  and  retain  900/.  per 
ann.  to  herself,  and  to  account  with  A.  if  she  attains  21  or  marries;  if 
A.  dies  before  either,  then  to  C,  his  niece  and  heir  at  law:  the  court 
will  not  appoint  a  receiver  on  the  prayer  of  C,  but  (Semb.)  will  gfantin^ 
junction  to  stay  waste.    9  Ves.  S6OO 

(3Q)  3|0iot. 

(The  power  of  justices  of  peace  does  not  extend  to  lunatics,  whose 
relations  are  in  a  condition  to  apply  to  chancery.  2  Atk.  52.  Vide 
Idiot,  (C).] 

If  a  commission  is  granted  to  A.,  chancery  at  discretion  may  afterward^ 
commit  the  custody  to  another.     Semb.  1  Ver.  262. 

But  will  not  change  it,  upon  a  petition  by  the  next  of  kin,  because 
that  the  inheritance  may  descend  to  the  committee,  or  that  the  mainte- 
nance is  too  large.     2  P.W.  26S. 

[Notice  of  parsing  accounts  of  lunatic's  estate  should  always  be  given 
to  such  relations  as  would  be  entitled  to  a  share  if  he  died  intestate ;  but 
they  are  not  allowed  costs  of  attendance  unless  for  special  cause.  2  Ves. 
25.] 

[If  a  lunatic  has  estates  both  in  England  and  Scotland,  a  proportion 
from  each  should  be  allowed  for  his  maintenance.    2  Ves.  181.] 

[The  court  will  (on  circumstances)  order  the  bond  given  by  com* 
mitteeto  be  delivered  up,  and  less  security  taken.    2  Ves.  673.] 

[So,  will  order  it  to  be  delivered  up,  on  a  greater  security  being  given; 
but  such  applications  are  not  encouraged,  as  the  lunatic  might  be  with- 
^ut*remedy  for  the  time  past     2  Ves.  674.] 

A  committee  oafinot  make  an  incumbrance  upon  the  estate  of  an  idiot, 
without  an  order  of  court,  by  mor^ge  or  otherwise ;  for  he  has  but  an 
estate  at  wUl.     1  Ver.  262. 

[CSommittee  on  lunatic's  red  estate,  may  cnt  down  timber  on  it  for 
repairs;  and  if  they  have  bought  thnber,  they  shall  make  good  die 
money  to  the  personal  estate.    2  Atk.  407.] 

So,  if  A.  before  his  lunacy  makes  a  mortgage,  the  committee  cannot 
join  in  an  assignment  for  a  greater  sum.     R.  1  Ver.  2^. 

So,  he  cannot  make  leases.     1  Ver.  262. 

Nor,  demand  an  allowance  for  improvement  of  the  estate  by  buildmi; 
^  it.     1  Ver.  265.  ^ 

If  A.  is  found  a  lunatic  from  such  a  day,  without  intervals,  all  aliena- 
tions  by  him,  after  that  day  shall  be  avoided.  2  Ver.  678.  Vide  2  Ver* 
414. 

So,  a  purchase  from  him  at  an  under-value,  though  confirmed  by  fine 
and  recovery  upon  repayment  of  so  much  as  was  duly  advanced  wi^  in* 
terest.    2  Ver.  678. 

[To  keep  a  commission  of  lunacy  unexecuted  for  any  long  time  is  a 
contempt     2  Atk.  52.] 

[If  there  is  a  misbehaviour  in  executing  an  inquisition  of  lunacy,  the 
court  may  quaA  it^  and  direct  a  new  commission ;  but  a  melius  thfid* 

V«.U,  Uu  rendum 
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rendum  is  only  grantable  on  the  part  of  the  crown^  who  cannot  traTOM 
as  a  subject  can.    3  Atk.  5.] 

[If  the  lunatic  appears  better  on  an  inspection  after  the  inquisition 
taken  j  the  court  will  grant  a  traverse,  and  suspend  the  grant  of  tlie  cos* 
tody  till  iurther  order.    Ibid.] 

[Whether  the  party  can  have  a  traverse  without  applying  to  thi^ 
court  ?  Qu.  Vide  Cutt's  case,  Ley,  86.  but  without  leave  of  tnis  court 
the  custody  cannot  be  suspended.     Ibid.] 

[If  tlie  inquisition  be  to  enquire  whether  A.  is  a  lunatic,  or  eojoyi 
lucid  intervals*  so  that  he  is  not  sufficient  for  the  government  of  him- 
self and  his  affiurs,  and  the  return  is,  that  A.  is,  from  the  weakness 
of  his  mind,  incapable  of  governing  himself,  and  his  lands  and  tene- 
ment, it  is  an  ill^al  and  void  return,  and  the  inquisition  shall  be 
quashed.     S  Atk.  168.] 

[llie  above  return  is  good  in  substance,  though  infiymud;  and  if 
a  second  inquisition  is  returned  that  he  is  of  unsound  mind,  so  that 
he  is  not  sufficient  to  the  governm^it,  &c.  it  is  good,  and  after  those 
two  the  court  will  not  grant  a  traverse.    3  Adc.  184.] 

[Not  only  the  lunatic,  but  the  heir  of  the  lunatic  is  bound  upon 
the  traverse  of  the  inquisition.     3  Atk.  308.] 

[The  chancellor  will  on  application  make  a  provisional  order,  as  to 
the  effects  of  a  supposed  lunatic,  till  the  lunacy  is  fully  detennined. 

3  Atk.  635.] 

[Infants,  lunatics,  and  feme  coverts,  enabled  to  surrender  leases  in 
order  to  renew  the  same,  29  G.  3.  c.31.  s*  1.] 

Fine  and  charges  of  renewal  to  be  a  charge  on  the  estate.    Id.  s.  2.] 

,New  Leases  to  be  to  the  former  uses.    Id.  s,  3.] 

Xunatics  and  their  guardians  and  committees  enabled  to  accept  of 
surrenders  of  old  leases  and  to  grant  new  ones.  11  G.  3.  c,  20.  s.  1 
&2.] 

[Fines  for  renewals  how  paid  and  applied.     Id*  s.  3.] 

[A  trustee  reported  by  the  master  to  be  a  lunatic  cannot  be  ordered  to 
convey  under  4  Geo.  2.  c.  10*  unless  a  commission  of  lunacy  has  issued. 
2  Ves.  jun.  587. 

[The  court  will  direct  one  found  non  compos  before  a  foreign  jurisdic- 
tion (as  the  senate  of  Hamburgh)  heir  to  a  mortgagee,  to  convey,  under 

4  G.  2.  c.  10.     1  Ves.  292.     Vide  2  Ves.  jun.  588.] 

[If  the  supposed  Uinatic  is  abroad,  the  commissi<m  may  be  directed  to 
the  county  in  fjigland  where  his  mansion-house  and  estate  lies.  2  Ves. 
401.] 

[The  common  form  is  not  of  necessity  to  be  observed.    Ibid.] 

[The  commissioners  and  jury  have  a  right  to  inspect  the  person,  but 
tliey  are  not  obliged  so  to  do.    Ibid.] 

[Not  being  able  to  answer  the  most  common  question  touching  figures^ 
is  not  ground  for  a  commission,  if  thfe  party  gives  rational  answers  to 
other  questions.     2  Ves.  407-] 

[A  man's  appearing  not  lunatic  at  one  time  does  not  prevent  applica* 

tion  afterwards;  but  if  there  has  been  a  personal  examination  on  the  first) 

the  chancellor  will  not  proceed  without  new  inspection.     Ibid.] 

•  [If  a  man  is  found  an  idiot  for  so  many  years  past,  it  is  good ;  for 

finding  him  an  idiot,  implies  from  his  birth ;  the  rest  is  surplusage*  Ibid.] 

[Though  a  man  is  very  weak^  and  a  petition  for  commission  is  pre- 
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letited  In  tfate  nakne  of  infiuits,  whose  remainder  may  be  Uiereby  defeated) 
the  court  will  not  grant  commission,  and  the  court  will  grant  relief  against 
deeds  or  will  obtained  from  a  man  against  whom  it  will  grant  a  com-^ 
mission*     Ibid.] 

[A' petition  to  supersede  a  commission,  must  be  in  the  name  of  the 
person  who  had  recovered  sound  mind.    2  Yes.  25.] 

[Remedy  in  chancery  in  respect  to  the  debts  or  contracts  bf  lunatics^ 
43  O.  8.  c.  75.  8.  i  &  2.] 

[Leasing  powers  may  be  executed  by  committees  of  lunatics.  Id.  s.  $•] 

[The  chancdldr  may  direct  committees  of  estates  of  lunatics  to  make 
leases  thereof.    Id.  s.  4.] 

[Such  acts  of  committees  binding.    Id.  s.  5.] 

(3R)  3fnfant. 

(5  R  L)  How  he  shall  sue. 

An  infimt  shall  have  the  same  relief  in  chancery  as  another  person* 
Vide  Pleader,  (2  C  1.) 

And  may  sue  hj  prociien  anhfj  or  guardian.  Vide  Pract.  Reg.  iii 
Chan.  194. 

Or,  in  person.    Vide  Pract  Reg.  in  Chan.  194. 

So,  a  bill  may  be  exhibited  by  any  one,  auprochien  aniy  to  an  infimt 
en  vaUre  sa  mere^  and  he  shall  thereupon  have  an  injunction  to  stay 
waste.    Eq.  Abr.  71.    2  Ver.  7ll. 

So,  a  bill  for  an  infant  by  aprochien  any,  without  the  consent  of  th6 
infant,  shall  be  allowed ;  for  it  is  at  his  perO.    Eq.  Abr.  72. 

[Prockien  am/  need  not  be  a  relation,  but  then  he  must  be  a  person  • 
of  substance,  because  liable  to  costs.     1  Atk.  570.] 

So,  a  stranger  may  demand  an  account  for  an  infant  against  his  guar* 
dian,  dnrinff  his  minori^,  though  the  infant  himself  cannot  have  aa 
account  agamst  him  till  his  full  age.    2  P.  W.  119. 

[If  a. man  leave  a  personal  estate  between  his  wife,  whom  he  makeil 
executrix,  and  two  in&nt  children,  aiid  a  reUtion,  a^  prockien  ann/,  files 
a  bill  against  the  wife  for  an  account ;  on  affidavit  of  other  relations,  that 
the  suit  is  not  for  infimts  benefit,  the  court  will  refer  it  to  a  master,  and 
on  his  report  to  that  efiect,  stay  proceedings.     S  P.  W.  140.] 

If  there  be  a  mistake  l^  the  offer  of  an  infant  in  his  bill ;  the  court 
will  take  care  of  him,  and  direct  an  amendment  df  the  bill.    2  P.  W. 

S86;7. 

[On  extraordinary  circumstances,  the  court  will  give  an  infimt  plain* 
tiff  a  day  to  shew  cause.    2  Atk.  529.] 

But  when  an  infimt  sues,  he  shall  have  no  other  privile^^  than  a  man 
of  fiill  age ;  for  he  shall  pay  costs,  and  if  he  cldms  by  a  will,  there  is  no 
need  of  proof  as  to  himself'     2  P.  W.  519. 

[On  a  bill  filed  by  prockien  amrj,  an  infant  pays  no  costs.    Str.  708.] 

[N.  B.  The  contrary  was  ordered  at  first,  whereupon  plaintiff  obtained 
a  re-hearinff  as  to  the  point  of  costs,  when  it  was  ordered  as  here  reported. 
This  is  probably  the  reason  why  this  case  is  wrong  reported  in  2.  P.  W« 
Select  Cases  in  C,  &c.] 

(S  a  2.)  How  he  shldl  be  sued. 

If  an  in&nt  is  sued,  the  court  will  appoint  a  guardian  to  defend  hinu 
VidePract,  Reg.  in  Chan.  194,5.    Vide  Pleader,  (2  C  2.) 
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Or,  he  amy  answier  ia  peneo.    Vide  Prftct.  &«{g.  id  CShaa*  194. 

[An  infiuit  when  he  comes  of  age  is  entitled  to  put  in  a  tiew 
and  make  a  better  defence  if  he  can.     2  Atk.  529.] 

[An  infant  may  also  apply  to  put  in  a  better  answer  during  bis  infao^t 
where  he  might  not  be  able  to  come  at  the  same  evidence  when  he  fthaU 
be  of  age ;  as,  if  the  necessary  witnesses  are  old.     Ibid.] 

And  may  be  compelled  to  the  performance  of  a  decree.  Vide  PkacL 
tleg.  in  Chan.  195. 

And  shall  be  committed,  if  he  disobey  it*    Ibid* 

If  he  sues  by  prockUn  am^^  and  after  his  full  age  age  he  does  not  {mx>- 
ceed,  whereby  his  bill  is  dismissed ;  he  shall  pay  costs,  and  take  Us 
remedy  against  his  prochien  angf.    3  P.  W.  297.  [Vide  supra,  (8  B  1.)] 

(3  R  3.)  Whi't  things  he  shall  be  decreed  to  do  during  his 

infancy. — ^To  perform  a  trust. 

If  land  is  conveyed  by  trustees  to  an  idfiiBt,  he  shall  be  compelled 
to  perform  the  trust  duriaff  his  minority.     Semb.  1  Ver.  348. 

So,  if  land  is  given  to  him  for  payment  of  an  annuity  to  a 
he  shall  be  coropdled  to  pay  it  and  the  arrean^ges.     Tot.  171  • 

So,  if  there  be  a  bond  for  the  money  of  A   in  the  name  of  an  i 
fant;  uponpayinent  to  A.  the  infant  shall  be  stayed  from  suing. 

So,  by  the  st.  7  Ann.  19  an  infant  trustee  may,  on  petition  and  re- 
ference to  a  master,  be  ordered  by  the  court  to  assign  his  trust. 

[By  St.  4  G.  S.  c.  16.  the  powers  of  7  Ann.  c.  19.  are  granted  to  the 
courts  in  the  coimtiei  palatine  and  Wales,  with  respect  to  lands  in 
them  severally. 

[Infants  enabled  to  surrender  leases  in  order  to  renew  the  anme. 
29  G.  2.  c.  31.  s.  1.] 

fFine  and  charges  of  renewal  to  be  a  dbarge  on  the  estate.     Id.  a.  2.] 

[New  leases  to  he  to  the  former  uses.    Id.  s.  3.] 

[The  St.  7  Ann.  c.  19. extends  only  to  plain  and  express  trusts,  not 
to  such  as  are  implied  or  constructive  only.     3  P.W.  3^7-3 

[Therefpre  if  A.  covenants  to  convey,  dies,  and  the  premises  de- 
scend to  B.,  C.J  and  D.  an  infant,  B.  and  C.  shall  convey  immediately, 
and  a  day  be  given  to  D.  to  shew  cause  within  six  months  after  he  is 
of  age.     Ibid.] 

£0r,  if  lands  in  iee  are  devised  to  infant,  char^^ed  with  debts  and 
legacies,  the  infant  shall  not  be  decreed  to  join  m  sale  of  so  much 
and  such  part  as  shall  be  sufficient  and  fit  to  be  sold  to  pay,  bat  the 
master  shall  report,  and  the  infant  convey  when  of  ^ge^  unless  he  shew 
cause  in  six  months.     3  P.W.  389.] 

[An  infant  trustee  shall  not  be  decreed  to  convey,  if  there  is  a  doubt 
whether  he  has  an  interest  of  his  own  in  the  estate^  unless  on  proper  »it. 
2  Ves.  559.] 

And  to  levy  a  fine,  if  it  be  necessary  for  an  effectual  assignment;  85» 
it  she  be  a  feme  covert.    (Vide  Com.  Kep.  615) 

[The  court  will  order  an  infant  who  is  a  feme  covert,  and  heir  of  a 
niortgi^e  in  fee,  to  convey  by  fine,  the  husband^  consenting  by  coune3» 
for  affidavit  of  service  on  him  is  not  sufficient.     3  Atk.  479.J 

[The  court  will  order  an  infant  trustee  to  convey  by  common  re- 
covery;  for  the  act  is  general,  that  ho  shall  convey  as  the  court  shall 
direct.     3  Atk.  559.1 

[On  application  for  an  infant  trustee  to  join  m  suffi^rli^  a  oommon 
recovery,  the  court  will  order  all  parties  to  concur  in  all  necessary  acts 
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for  the  infimf  a  sufiering  i^  aa  it  is  doubtful  whether  he  can  do  it  wiihout 
a  pri9y  seal.     3  Atk.  164.] 

But  this  ought  to  be  done,  where  the  trust  is  manirest ;  for  iP  the  trust 
19  not  in  writing,  there  shall  be  a  decree  upon  a  bill.    2  P.W.  549. 

So|  a  decree  for  the  safe  of  an  estate  for  payment  of  debts,  binds  in- 
fants.    1  Ver.  295. 

So,  an  in&Bt  shall  be  foreclosed,  if  he  does  not  redeem  a  moF^;i^e 
doring  his  in&noT.     2  Vent.  95  K 

But  if  the  title  is  dubious,  he  shall  not  be  foreclosed^  till  his  fott  «^ ; 
for  no  money  can  be  expected  on  the  assignment.     Ibid. 

And  if  he  be  foreclosed,  he  shall  have  a  day  allowed  him,  after  his 
full  age.     1  Ver.  £95. 

So^  if  he  be  decreed  tojpiniiiasale,  he  shall  have  a  day  to  shew  cause 
to  the  contrary,  after  his  full  age.     9  Yer.  429. 

So,  if  it  be  decreed  that  any  one  shall  hold  and  enjoy  lapd  against  him. 
2  Ver.  479. 

A  decree  for  the  confirming  or  avoiding  of  a  will,  where  an  infont 
is  heir  or  devisee^  shall  be  final,  and  binds  the  infiint.  R.  Eq*  Ca. 
198. 

[The  inheritance  of  an  infimt  is  never  bound  by  any  discretionary 
act  of  the  court,  though  as  to  personal  things  k  has  been  done.  2  Yes* 
25.] 

[See  4  Yes.  jun.  147.] 

(3R4.)  To  da  his  duty. 

So,  an  infimt  shall  be  comp^ed  to  give  a  discharge  for  money  paid 
to  him. 

Stc^  an  infoot  executor  shall  be  coaqoelled  to  the  p^ymeiit  ctf 
debts. 

If  A.  gives  a  lottenr  ticket  ufion  condition,  that  the  donee  shall 
divide  all  above  20r.  with  B.^  the  donee  shall  he  d^reed  to  divide  though 
he  is  an  in&nt     R.  2  Yer.  560. 

(S  R  5.)  Or,  a  thing  for  his  advantage. 

So,  an  in&nt  shall  be  compelled  to  the  performance  of  his  agreemept^ 
if  he  had  an  advantage  by  the  means  of  such  agreement;  as^  if  the  eldest 
son  promise  to  his  father  to  give  100/.  to  the  younger  son,  if  the  father 
will  desist  from  making  a  setUement,  which  he  intended  on  the  younger 
son,  by  which  means,  tne  fother  does  desist  firom  the  setdement ;  though 
the  eldest  son  was  an  infant,  he  shall  be  compelled  to  pay  the  100/. 

So,  equity  usually  rq;ards  that  interest  which  is  most  beneficial  for  the 
i^&nt,     1  Yer.  259* 

[Jf  an  estate  i^  conveyed  in  trust,  to  be  sdd  to  pay  incumbrance^ 
then  afiecting  it,  &c.  the  residue  in  trust  for  grantor  and  his  heir,  and 
bill  be  brought  by  a  subsequent  bond-creditor  to  have  the  estate  sold, 
prior  incumbrances  paid,  and  then  his  debt ;  and  the  heir  by  answer 
insists,  that  being  an  infant  the  parol  ought  to  demur,  though  it  is  to  the 
infant's  prejudice,  and  his  counsel  would  waive  it,  yet  vi&  it  has  heen 
mentioned  the  court  cannot  avoid  ordering  it.     C.  £.  T.  198.] 

[But  if  A.  before  marriage  covenants  with  trustees  to  pay  them  a  sani 
to  be  laid  out  in  lands  for  B.,  bis  wife's  jointure,  and  he  afterwards  settles 
eertolQ  l^nds  for  her  jointure^  and  by  will  confirms  it,  and  directs  them 
afier  her  death  to  be  sold^  and  the  money  divided  between  C.  an  i^fUnt, 
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bis  heir  at  law,  and  five  others,  and  B.  brinffs  bill  infusing  the  lands  so 
settled,  and  insisting  on  the  performance  of  the  covenant  before  mar- 
riage^ and  that  these  lands  shall  be  sold  for  that  purpose,  and  it  b  for 
the  infant's  bt^nefit  that  the  lands  should  be  now  sold ;  the  court  will 
decree  it,  as  there  is  a  trust  to  be  performed,  but  does  not  mean  to  break 
in  on  the  rule  of  the  paroPs  demurring.     3  Atk.  1 17-] 

If  an  infant  by  his  answer  ofiers  other  lands  for  security  of  portions 
to  his  younger  brothers,  to  prevent  a  sale  of  the  lands  charged,  and  does 
not  immediately  upon  his  coming  of  age  retract  his  ofier,  he  shall  be  bound 
thereby.     2  Ver.  224,  5. 

So,  building  leases,   for  the  advantage  of  an  infant^    are  decreed. 

2  Ver.  225. 

So,  an  exchange  made  during  the  minority  of  an  infant,  if  he  continaes 
in  possession  after  his  full  age.     Ibid. 

But,  generally,  an  infant  shall  not  be  compelled  to  make  good  his 
agreement. 

[If  one  on  coming  of  age  gives  a  note  for  liquors.  Sic.  which  be  had 
before  of  age,  and  whilst  at  school,  no  account  being  produced ;  the  court 
will  order  the  note  to  be  delivered  up,  but  will  not  enjoin  the  donee  from 
suing  at  law  as  for  necessaries.     2  Atk.  S4.] 

So,  he  shall  not  be  compelled  to  pay  a  debt  out  of  real  assets,  daring 
his  minority.     Dub.  1  Ver.  428. 

But  a  decree  against  him  liuring  his  in&ncy  shall  not  be  avoided,  if 
it  was  not  obtained  by  collusion,  though  not  equal.     P-  W.  7S4. 

(3  R  6.)  Maintenance  of  Infants. 

If  an  estate  is  devised  or  settled  for  the  benefit  of  children,  who  are 
infants,  the  court  may  allow  how  much  shall  be  applied  for  their  nnin* 
tenance.     Vide  2  Ver.  2S6. 

[Thfe  court  may  appoint  a  guardian  and  maintenance  on  pedtion, 
though  no  cause  is  depending.  2  Atk.  315.  3  Bro.  C.  C.  88.  S  Bro. 
.C.  C.  500.] 

[The  court  will  not  confirm  a  testamentary  guardian,  nor  refer  an 
infant's  maintenance  to  a  master  on  petition;  there  must  be  a  bill. 

3  Atk.  518.] 

[A  receiver  of  an  infant's  estate  is  never  appointed  when  no  bill  ii 
depending ;  but  if  it  is  only  filed,  there  may  be  an  application  for  one 
on  infant^  behalf.     1  Atk.  489.  578.     2  Atk.  315.1 

[Allowance  of  maintenance  to  a  guardian  demanded  afterwards  most 
be  in  regard  to  what  the  infant  had,  at  the  respective  times  for  which 
such  maintenance  is  to  be.     3  P.  W.  365.] 

And  maintenance  shall  be  allowed  by  consent  of  the  relations,  though 
there  is  no  provision  for  it  \  for  the  court  by  natural  equity  has  power  to 
make  an  allowance.     R.  2  Ver.  236. 

So,  if  there  is  an  elder  son  an  infant,  and  other  younger  children,  who 
have  no  provision ;  the  court  will  allow  a  more  ample  maintenance  to 
the  guardian,    by  which   the   younger  children  may  be   maintained. 

2  P.  W.  22. 

[Where  there  is  a  numerous  family  of  children,  the  court  will  order  a 
liberal  allowance  for  an  eldest  son,  to  enable  him  as  head  of  the  fiunily 
to  maintain  his  brothers  and  sisters;  but  if  he  is  conveyed  clandestinely 
to  a  seminary  abroad,  they  will  allow  nothing,*  but  direct  the  rents  and 

profits  to  be  laid  out  for  his  benefit.     3  Atk.  511.] 

So, 
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S<H  if  la  sam  of  money  is  bequeathed  to  an  infant  a^  4Qch  an  age,  or  .to 
be  paid,  at  his  full  age;  the  interest  shall  be  applied  for  bis  maintenance 
in  the  interim^  R.  1  Ch.  R.  2B5.  2  P.  W.  22.  Vide  post,  Lejj^cy, 
(S  Y  9.) 

And  if  no  interest  is  payable,  the  court  will  direct  part  of  the  principal 
to  be  paicU  for  which  interest  shall  be  deducted  by  him  who  pays  it,  out 
of  the  residue  on  payment  thereof.    2  P.  W.  2S. 

But  if  the  estate  be  small,  the  lower  interest  shall  be  paid.  2  P. 
W.22, 

So,  if  a  term  b  created  to  raise  maintenance,  and  the  estate  is  incum- 
bered with  a  mortgage,  which  the  rents  cannot  pay ;  a  mortgage  of  the 
term  shall  be  decreed.     1  P.  W.  490* 

But  this  shall  not  be  done  without  necessity,  or  if  the  parent  is  able  to 
maintain  the  infant.     1  P  W.  493.     [1  Atk«51S0 

But  if  a  legacy  is  given  to  an  in&nt»  his  guardian  cannot  disburse  out 
of  the  principal  sum  for  his  maintenance.     Vide  ante,  (S  O  1,  2.) 

So,  if  500/.  i$  devised  to  be  paid  out  of  land  vested  in  trustees  by  deed» . 
foi:  the  portion  of  a  daughter  at  her  full  age^  and  if  she  dies  before,  to 
another  person ;  though  nothing  is  devised  besides  that,  and.  she  cannot, 
have  the  interest,  yet  nothing  snail  be  deduct  out  of  the  principal  for 
her  maintenance,  in  respect  of  the  devise  over.     R.  Ca«  Ch.  249. 

[If  a  freeman  of  London  devises,  a  sixth  part  cf  his  customarv  estate  to 
his  daughter,,  and  directs  it  to  remain  in  the  mother's  hands  tUI  twenty* 
one,  or  marriage,  and  devises  the  residue  of  his  estate  to  his  wife,  desir- 
ing her  to  take  the  trouble  and  expence  of  maintaining  her  till  twenty- 
one,  or  marriage;  her  maintenance  shall  be  paid  out  of  the  produce  of 
the  capital  of  her  orphanage  part,  then  out  of  the  residue  of  the  l^tory 
part;    SAtk.667.] 

C3  S)  Jititttttit  tot  moneg^ 

(3  8  1.)  At  what  time  it  commences. 

If  money  is  borrowed  upon  mortgage,  bond,  note,  &^  the  intereat 
thereof  commences  upon  the  execution  of  the  security,  and  loan  of  th6 
money.     Vide  Eq.  Abr.  286.  . 

If  portions  are  provided  for  children,  and  no  maintenance  given  till 
the  time  of  payment,  the  interest  of  the  portions  shall  be  allowed  fot 
maintenance. 

Or,  if  a  Woman  has  land  for  her  jointure,  out  of  which  they  are  pay« 
able ;  she  shall  maintain  her  children  in  the  interun.    Eq.  R.  93. 

So,  if  money  is  detained  by  wrong,  interest  shall  be  paid.  Per  Cowper, 
1  P.  W.  S96. 

If  a  legacy  is  given,  with  a  certain  day  limited  for  the  payment,  in- 
terest shall  be  paid  from  the  day  limited,  if  the  legacy  is  not  then  paid. 
Tr.  Eq.  119.    Vide  Sal.  415,  16.    Eq.  Abr.  286.     Vide  post,  (3  Y  9.) 

[If  A.  by  will  creates  a  term  for  payment  of  debts  and  legacies,  and 
orders  them  to  be  paid  in  five  years;  and  by  codicil  gives  the  same 
estate  to  trustees  to  pay  300/.  per  ann.  to  his  wife,  and  with  the  surplus 
to  pay  debts  and  legacies  with  all  speed ;  a  legacy  shall  bear  interest 
from  the  end  of  the  five  years,  a  debt  from  the  time  it  is  liquidated. 
2'Atk.  108.] 

If  no  time  is  limited,  interest  shall  commence  from  the  exhibiting  of  a 
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MUibrit;  or  ifthe  dennee  i^m  bAot^  from  a  year  after  die  deirtfc  of 
the  testalor.    Tr.  Eq.  1 19.    Vide  post,  (S  Y  9.) 

[If  a  trust  is  created  to  ruse  20»00(tf.  to  be  apjdied  to  certvn  piir<- 
posesy  and  the  residue  to  A. ;  he  dies,  and  afterwards  act  of  parijamept 
declares  said  SOyOOO/.  to  die  personal  crtate  of  A.  liable  to  his  debta^  die 
residue  to  be  distributed ;  and  afterwards  there  is  a  decree  for  pajrment 
of  debts,  and  one-third  of  the  residue  to  be  piud  to  A.*s  widow,  and 
two-thirds  to  be  placed  out  for  his  dai^hter  an  infimt,  and  this  is  ne- 
glected by  the  widow's  second  husband  (who  is  in  possession)  for  manj 
years,  interest  shall  be  paid  from  the  decree.    2  Ves.  472.] 

If  a  iq^acy  is  payable  out  of  the  reversion  of  an  estate  for  the  life  of 
another,  though  it  cannot  be  raised  immediately,  whenever  ft  can  be 
msed,  die  interest  shall  be  paid  from  the  time  when  the  legacy  vvas  di- 
rected by  the  will  to  be  paid.     R.  £q.  R.  89. 

[If  the  trust  of  a  reversionary  term  frfter  a  grand&ther  s  deadi  in 
marriage-secdement  is  to  nuse  poitioas  for  daughters,  payable  at  twen^«- 
one^  or  marriage ;  and  in  the  se«dement  there  is  provision  for  mainte- 
nance for  daa^ters,  whidi  is  not  to  be  raised  till  after  the  grandCtther^s 
deadi,  but  no  guch  exception  as  to  the  portions,  the  portion  vests  from 
the  marriage,  and  bears  interest  from  diat  tme,  in  the  life  of  the  grand- 
father.    S  Atk.  416.] 

If  a  legacy  is  given  by  a  fiiAer,  to  be  paid  at  a  fotore  day,  interest 
AM  be  paid  in  the  interim ;  for  by  the  law  of  nofture  he  ought  to  main- 
tain his  son,  &c.  in  the  meantime*    Tr.  Eq.  1 19. 

Otherwise,  if  given  by  a  stranger.     ItMd. 

[If  a  man  having  an  estate  in  the  imds,  and  shares  of  ^ips,  devises 
400M.  to  trustees,  to  be  applied  as  he  shall  appmit,  and  by  codicB  i^- 
points  it  to  the  use  of  A.  aged  five,  his  maintenance  and  education  to 
be  paid  out  of  the  interest,  interest  shall  commence  from  testator's  death. 
1  Ves.  308.] 

[If  such  legacy  is  not  separated  from  the  bulk  of  die  estate,  and  it  ap- 
pears that  if  It  had,  and  had  been  laid  out,  it  would  not  have  produced 
more  than  4/.  per  cent,  die  court  wifl  give  only  4/.  per  cent,  though 
dharged  on  pononal.    Ibid.] 

l^If  a  poition  is  to  be  paid  at  twenty-<me,  wkh  iHfterest,  ait  Si.  peroest. 
per  ann.  from  the  death  of  the  father  to  the  payment  theKO^  die  inderest' 
ahall  be  paid  annnally,  and  not  accumulate  tiM  die  poitien  is  paysUe. 
1  Atk.  652.] 

If  an  annuity  is  devised  or  agreed  to  be  paid  at  Michaelmasand  Lady- 
d^ ;  if  there  is  an  arvear,  inteve^  shaH'bc  d€Ci<eed  ^fromdie  day  of  pay- 
ment.    R.  1  P.W.  548. 

if  an  account  is  stated  by  a  master,  interest  shall  be  paid  for  the 
balance.     1  P.W.  480.  653. 

But  if  the  debt  is  not  ascertained  till  the  (master's  report,  inlevest  Aall 
be  allowed  only  from  the>report  confirmed.     1  P.W.  877. 

If  a  loan  is  made  beyond  sea,  the  same  interest  shall  bepsad  asdiere, 
deducting  the  charge  of  the  return.     1  P.  W.  896. 

SIf  a  bond  is  given  in  Ireland,  though  for  a  debt  contracted  m  Eki^and, 
all  carry  Irish  interest.     2  Atk.  882.] 
Yet  where  a  portion  was  charged  upon  an  estate  in  Ireland,  by  a  set- 
dement  and  will  made  in  England  between  parties  here;  it  wastdeoreedto 
be  paid  with  English  interest,  without  deduction  for  die  charge  ^  the 
return.    1  P.W.  696.    Vide  2  Ver.  895. 

[If 
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(If  a  contimctb  made  m  Englaod  for  a  mortgage  of  a  plinfation  in 
the  Weftt  Indies,  oaly  legal  interest  shall  be  paid ;  and  if  there  i«  a  cove-* 
nant  for  more}  though  only  the  interest  where  the  land  lies,  it  la  usurv  s 
therefore  the  place  where  the  contract  is  made^  not  where  the  secun^ 
lies,  or  wliere  the  debt  was  contracted,  determines  the  rate  of  interest, 
3  Atk.  727.     1  Ves.  427.] 

[If  money  is  due  on  covenant  at  6/.  per  cent  and  decreed,  and  a  re- 
port ascertains  the  whole  sum  and  interest  thereof  at  the  then  legal  in-* 
terest  of  6/.  per  cent ,  and  afterwards  bill  is  brought  for  payment  of  this 
accumulated  sum  and  interest,  the  interest  on  the  principal  shall  be  at 
6^.  per  cent,  to  the  time  it  is  paid,  on  the  interest  at  61*  per  cent,  till  the 
reduction  of  interest,  and  then  at  5/.  percent.     1  Ves.  483.  495.] 

[If  a  father  on  his  son's  marriage  covenants  to  give  or  leave  him 4000/- 
and  interest  is  not  mentioned,  he  shall  have  interest  at  BL  per  cent  from 
the  father's  death.     1  Ves.  99.] 

[A  legacy  for  mourning  out  of  personal  estate  carries  interest  at5/« 
percent     Ibid.] 

[If  a  mortgage  carries  interest  at  four  and  a  half,  with  proviso^  that  if 
half  year's  interest  is  paid  before  the  third  quarter  becomes  due>  the 
mortgagee  will  accept  of  4/  if  the  mortgagor  tails  payment,  the  court 
ceonot  relieve  him  against  the  half  per  cent ;  otherwise,  if  it  was  made 
at  4/.  per  cent.,  with  proviso,  that  if  not  paid  at  the  time  it  should  be 
mone,  for  tliat  b  but  a  nomine  poena.     3  Atk.  519.] 

[If  a  stated  sum  is  reported  due  for  principal  and  interest  on  amort- 
g^  on  an  estate  to  be  sold,  and  there  are  other  mortgagees  apd  credi- 
tors, it  shall  carry  interest  at  4/.  per  cent  only,  from  confirming  the  n^* 
poit,  though  the  mortgage  was  at  5l.  per  cent.     3  Atk.  722«] 

[If  portions  are  by  will  charged,  first  on  personal,  and  then  on  real 
estate,  with  interest  for  their  maintenance ;  so  far  as  the  personal  is  defi- 
cient, the  interest  shall  be  at  4/.  per  cent     1  Ves.  277.] 

{If  an  account  is  directed  of  money  which  by  marriage  articles  is  to  be 
hud  out  in  land,  part  for  a  jointure,  and  decree  directs  it  should  answer 
interest,  without  saying  at  what  late^  it  shall  be  only  4/«  per  cent  2  Ves. 
239.J 

(3  S  2.)  No  interest  beyond  the  penalty. 

But  genecally,  tnlareBt  shall  not  be  allowed  in  eouiQr,  beyond  the 
penalty  of  the  eeeurily ;  and  the  party  makes  the  penaiQr  the  measure  of 
his  damage  for  non-payment.  Tr.  £q.  118.  Eq.  Abr.  288.  [3  BWm 
\>.  \y.  4do.] 

Yet  interest  has  been  carried  beyond  the  penalty,  where  the  bond  ia 
only  a  collateral  security  for  the  money.     Tr.  £q.  118. 

Or,  the  party  hath  made  great  advantage  by  the  detainer.     Ibid*  .• 
[Interest  beyond  the  penalty  was  decreed  to  be  paid.    Buob.  23.] 
[A  creditor  en  a  judgment  is  not  confined  to  the  penalty,  but  may 
carry  the  computation  of  interest  beyond  it     3  Atk.  5170 

(8  8  3.)  Nor  interest  upon  interest 

So,  generally,  interest  upon  interest  shall  not  be  allowed.  Tr.  Eq. 
1 19.     Vide  post,  (3  S  4.)  [See  also  1  Ves.  jun.  99.] 

And  if  interest  is  computed  for  interest,  though  the  debtor  agreed  to 
pay  more,  if  not  paid  within  three  months^  he  shall  be  aided,  where  them 
is  only  a  small  arrear.     1  P.  W.  653. 

^  [If 
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[If  a  mortgagee^  where  the  interest  is  foar  and  a  half  per  cent  at  every 
six  months  turns  die  interest  into  principal^  and  charges  52.  per  cent  on 
the  interest  so  turned  into  principal,  and  when  the  mortgage  is  paid  off 
with  six  months  notice,  charges  double  interest  for  the  last  six  months, 
on  pretence  it  was  so  agreed  for  services  done  as  a  counsel,  the  mortgagor 
shall  be  relieved.     2  Atk.  330.] 

[If  arrears  of  interest  are  due  when  a  mortgage  is  paid,  the  mortgagee 
shall  never  be  allowed  interest  for  this  interest.     Ibid.] 

[If  interest  is  not  regularly  paid,  it  may  upon  awreement  be  turned 
into  principal ;  but  then  it  must  be  done  &irly,  and  is  generally  on  the 
advance  of  fresh  money,  and  even  then  it  is  reckoned  a  nardship  on  the 
jmortgagor,  and  an  act  of  oppression.     Ibid.] 

So,  no  interest  shall  be  allowed  for  a  sum  due,  though  the  par^bj 
letter  prayed  forbearance.     R.  1  P«  W.  653. 

But  if  a  mortgagee  assigns  with  the  assent  of  the  mortgagor ;  the 
assignee  shall  have  interest  for  the  sum  by  him  paid  for  principal  and 
interest.    Tr.Eq.  120. 

So,  though  the  assignment  is  made  without  the  joining  of  the  mort- 
gagor.   Dub.  Tr.  Eq.  120. 

[If  a  mortgage  is  assi^ed  for  as  much  as  the  principal  and  interest 
come  to,  but  without  privity  of  mortgagor,  interest  shall  be  carried  on 
only  on  the  principal;  but  if  the  mortgagee  had  applied  for  payment, 
and  the  mortgagor  refused  it,  interest  shful  be  carried  on,  on  both  prin- 
cipal and  interest,  whether  the  mortgagor  join  or  not.     Bunb.  41 .] 

So,  interest  shall  be  allowed  for  the  oalance  of  a  stated  account,  though 
interest  is  computed  in  the  account.    Tr.  £q.  120. 

So,  for  the  gross  sum  payable  on  a  mortgage,  though  it  includes  die 
interest     Seino.  Tr.  Eq.  120. 

(3  S  4.)  When  interest  shall  not  be  allowed. 

Chancery  has  power,  upon  circumstances,  to  abate  or  discbarge  in- 
terest due.     Ca.  Ch.  106«  ^ 

As,  after  tender  and  refusal  of  the  mortgfure  money,  the  mortgagor 
shall  be  discharged  of  the  interest  upon  an  affidavit  that  he  made  no  ad- 
vantage afterwards  of  the  money.     Vide  post,  (4  A  6.) 

So,  if  money  due  upon  mortgage,  &c.  is  paid  to  the  scrivener,  who 
put  out  the  money,  but  had  not  the  security  (which  is  not  a  good  pay- 
ment), the  mortgagee  shall  have  the  principal,  without  interest.  Ca.  Co* 
94.111. 

[Purchase-money  does  not  bear  interest  from  the  time  of  executing 
die  articles^  but  the  conveyance,  and  then  not  if  vendor  has  not  let 
vendee  into  possession  ;  and  after  possession,  the  court  will  give  such 
interest  as  is  agreeable  to  the  nature  of  the  land.     8  Atk.  6S6.] 

[The  advantage  a  purchaser  receives  from  the  wearing  out  of  lives  is 
not  taken  into  consideration  as  a  reason  for  him  to  pay  interest.   Ibid.] 

So,  where  a  debt  is  not  well  founded,  the  principal  may  be  decreed, 
without  interest.     Ca.  Ch.  106. 

As,  where  a  bond  was  given  to  an  officer  in  the  army,  for  his  surrender. 
lVer.59.. 

Where  a  note  is  given  for  goods  sold,  &c« 

If  a  bond.  Sec.  is  given  in  Turkey^  &c.  interest  shall  be  computed  ss 
payable  there.    Tr.  E|q.  1 2 1 . 

So^  if  a  bond  is  given  in  England  for  money  due  in  IreLmd,  the 

interest 
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interest  shall  be  as  payable  in  England.    2  Ver.  395.    Vide  1  P.  W. 
696.  • 

So^  if  a  legaqr  is  demanded  by  an  infant,  and  the  defendant,  by  his 
answer,  says  that  he  was  always  ready  to  pay,  but  that  he  could  not  be 
indemnified,  by  reason  of  the  infancy  of  the  plaintifi^  and  ofiers  to  pay ; 
it  shall  be  paid  without  interest  R*  Cb.  R.  264. 
"  [Interest  shall  not  be,  allowed  on  the  arrears  of  an  annuity,  where  the 
annuitant  has  not  entered  for  default  of  payment.     1  Atk.  409. 

[If  a  man  by  deed  or  will  creates  a  trust  term  for  payment  of  debts  and 
legacies  after  bis  death  out  of  real  estate,  so  iar  as  his  personal  estate  is 
not  sufficient,  simple  contract  debts  do  not  carry  interest.    2  Ves.  S63.] 

So,  upon  a  mortgage,  if  it  is  agreed  that  interest  shall  incur  for  the 
interest,  if  it  is  not  paid  at  the  time ;  interest  shall  not  be  allowed.  Semh» 

1  Ch.  R.  28. 

So,  if  a  man  accounts  for  rents  and  profits,  he  shall  not  pay  interest  for 
the  money  received.     1  Ch.  R.  184. 

For  the  sum  is  uncertain.     C  T.  T.  2.] 

If  there  is  an  estate  to  A.  for  life,  afterwards  to  B.  in  tail,  and  if  B.ilies 
without  issue,  that  it  shall  be  charged  with  400/.  to  C,  with  interest,  and 
so  charged  to  D.  in  tail ;  B.  dies  without  issue  before  A.>  there  shall  be 
no  interest  for  the  400/.  till  the  death  of  A.    R.  1  Ch.  R.  212. 

[If  a  widow  possesses  herself  as  administratrix  of  all  her  husband's 
efiects,  and  carries  on  the  business,  but  has  not  sold  all  the  goods,  her 
only  fund  for  raising  money;  and  has  been  guilty  of  no  delay  in  the  suit, 
she  shall  not  pay  interest  for  the  money  reported  due.     2  Atk.  439.] 

[Interest  is  never  charged  on  an  executor  who  makes  use  of  assets  come 
to  his  hands  in  the  way  of  his  trade.  2  Atk.  603.  Vide  1  Brown, 
359.  contra,  and  the  general  rule  there  laid  down,  that  he  shall  be 
charged  with  interest  for  money  employed  in  the  way  of  his  trade,  firom 
the  time  when  the  estate  of  the  testator  was  clear.] 

[If  a  debtor  makes  a  creditor  by  note  his  executor,  he  shall  not  have 
interest;  for  he  may  fiurly  make  a  profit  by  testator's  assets  coming  in. 

2  Atk    106.] 

[Interest  is  not  allowed  on  arrears  of  jointure  in  general,  though  on  a' 
special  case  (as  if  jointress  is  obliged  to  borrow  money  at  interest)  it  may. 
2  Ves.  661.] 

(3S5.)   When  it  shall  be  allowed. 

But  where  a  debt  is  demanded  in  equi^,  the  court  usually  gives' 
interest. 

If  by  devise  20,000/.  is  given  to  A.  to  be  paid  1000/.  annually;  if  it 
is  not  paid  at  the  day  limited,  interest  shall  be  allowed ;  for  the  sum  and 
day  of  payment  were  certiun.     1  Sd.  156.     1  P.W.  542. 

And  it  shall  be  paid  without  allowance  for  taxes ;  for  it  is  a  sum  in 
gross,  and  not  issuing  out  of  land.     1  Sal.  156. 

[When  the  arrears  of  an  annuity  or  rent«charge  are  a  sum  certain,  or 
where  there  is  a  clause  of  entry,  or  nomine  pceme^  or  some  penalty  on  the 
grantor,  which  is  relievable  only  in  equi^,  there  interest  is  decreed  on 
Arrears,  but  not  otherwise.     C.  T.  T.  2.] 

[If  an  annuitant  with  power  of  entry  in  case  of  arrears,  and  to  hold 
till  paid  all  arrears,  costs,  and  damages,  enters,  he  shall  hold  till  paid 
interest  on  the  arrears  down  to  the  day.    2  Atk.  4090 

[If  an  annuity  is  given  for  maintenance^  and  secured  by  bond  with 
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penalty,  the  court  will  decree  interest  on  the  arrears,  to  be  computed  at 
the  end  of  each  half  year.     3  Atk.  579.] 

[Interest  may  be  given  for  arreary  of  an  annuity  often  demanded  ;  if 
the  demands  do  not  appear  at  hearing,  the  court  will  reserve  it  till  after 
account  taken.     1  Ves.  427.] 

[So,  interest  paid  after  the  rate  of  8/.  per  cent,  since  the  st.  12  Car.  2. 
shall  not  be  discounted  towards  satisfaction  of  the  principal.  R.  2  Ver. 
42. 78.     R.  cont.  2  Ver.  145.     . 

Though  5/.  per  cent,  is  directed  by  deed  to  be  allowed  till  a  purchase, 
yet  if  the  money  has  been  laid  out  in  government  securities  which  pro- 
duced but  4/.  per  cent.,  the  court  will  reduce  the  interest  to  4/.  per  cent. 
3  P.  W.  211.    C.T.T.  sa] 

[Where  a  portion  is  charged  on  land,  and  the  will  does  not  mention 
interest,  the  court  will  give  only  4/.  though  the  legal  interest  Is  5/.  per 
cent. ;  so,  if  charged  on  personal  estates.     2  Atk.  S43.] 

[The  court  has  never  directed  more  than  4f.  per  cent,  interest  in  cases 
of  money  due  generally,  since  Ld.  King  bad  the  seals  in  1725.  2  Atk. 
521.] 

If  a  legacy  is  charged  on  personal  estate,  and  interest  directed,  the 
court  will  order  it  at  kgal  interest,  if  charged  on  real  at  IL  per  cent.  less. 
3  Atk.  402.     iVes.  171. 

If  a  legacy  is  demanded  and  there  are  assets,  interest  shall  be  allowed 
from  the  time  of  the  bill.     £q.  Abr.  286. 

If  an  annuity  is  given  to  the  heir  at  law  of  the  devisor  till  24,  and  he 
dies  before,  there  being  arrears  due,  interest  shall  be  allowed  on  them 
to  his  representative  from  the  time  they  are  liquidated  by  the  master^s 
report.    2  Atk,  211. 

So,  sometimes,  from  the  death  of  the  testator :  as,  where  a  legacy 
was  given  to  an  infant,  thoujgh  said  that  it  shall  be  paid  when  the  execu^ 
tor  pleases.     1  Ver.  251.     Eq.  Abr.  286. 

[Interest  shall  be  allowed  for  portions  given  by  a  father  immediately, 
aiid  if  they  are  scanty,  and  usual  interest  is  risen,  the  court  will  ^ve  four 
and  one  half  per  cent,  though  charged  upon  land.     3  Atk.  430^ 

^here  it  is  charged  upon  land  in  possession.     2  P.W.  26. 

[If  an  appointment  is  made  of  money  charged  upon  the  real  estate  of 
an  in&nt  who  dies^  and  the  estate  descends  to  his  cousin,  heir  at  law  to 
the  infant's  father,  and  to  the  infant,  interest  shall  be  piud  by  such  heir 
at  law  from  one  year  after  the  appointment,  and  not  out  of  the  infimt's 
personal  estate.    2  Atk.  412.] 

Or,  upon  personal  estate,  which  consists  in  mortgages.     2  P.W.  2?. 

[A  legacy  out  of  a  rent-charge  shall  carry  interest,  but  not  more 
tlian  the  rent  will  produce.     3  P.  W.  252.] 

So^  if  a  legatee  exhibits  his  bill,  and  no  assets  are  discovered,  and 
uterwards  assets  come  to  the  hands  of  the  executor,  and  a  new  bill  is 
exhibited ;  the  legatee  shall  have  interest  from  the  filing  of  the  first  bill ; 
foi:  that  was  a  good  demand.     2  Ca.  Ch.  2. 

[A  portion  charged  on  a  real  estate  carries  interest  in  its  nature, 
though  not  mentioned.    2  Ves.  472. 

.  So,  if  1 200/.  is  devised  for  the  portion  of  an  infant  at  his  full  age ;  in- 
terest shall  be  paid  in  the  interim.  1  Ch,  R.  265.  Vide  ante,  (3  R  6.) 
posti  (3  Y  8.)  . 

If  land  is  devised  for  payment  of  debts^  interest  shall  be  allowed  for 
d^ts  upon  simple  contract.     1  P.  W.  229.    2  P.W.  27« 
-      -  [H 
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{If  a  mM  in  fats  lifetime  cMites  a  truit  for  payment  of  debts  contaiMd 
in  a  schedule  simple  contract  debts  therein  carry  interest;  for  it  is 
in  the  natare  of  a  specialty.    €  Ves.  8630 

If  a  legacy  is  payable  out  of  a  revemiont  8t6.  or  at  no  fixed  time; 
interest  is  usually  allowed  from  the  end  of  one  year  after  the  death  of  the 
testator.     2  P.  W.  27. 

Bt^  if  the  money  for  a  legacy  is  brought  into  court,  the  interest  ceases 
till  it  is  placed  in  a  fund.     2  P.  W.  27. 

(Interest  on  a  mortgage  shall  not  be  stopt  but  upon  proper  tender  and 
ndtice ;  not  on  offer  to  pay  the  balance  of  what  is  due  on  the  mortgage 
on  one  hand,  and  an  c^en  account  on  the  other.     2  Ves.  675.} 

So,  if  an  executor  does  not  pay  the  money  of  an  orphan  in  London  to 
the  chamberlain,  within  a  convenient  time,  he  shall  pay  such  interest  as 
the  clmmberlain  should  pay.     1  Ch.  R.  108. 

And  he  was  decreed  to  pay  GL  per  cent,  though  the  chamberlidn  pays 
but  61.  per  cent.    2  Ca.  Ch.  1 70. 

So,  if  the  executor  receives  interest^  or  uses  the  money  in  trader  he 
shall  pay  interest    B.  1  Ver..l97. 

ttf  an  executor  places  out  assets  specifically  devised,  the  court  wiQ 
oblige  him  to  account  for  the  interest  he  has  made  of  these  assets. 
2  Atk.  60S.] 

[If  a  receiver  of  the  estate  of  an  infant,  who  has  no  testamentary  or 
other  guardian,  is  directed  to  lay  out  the  surplus  rents  with  the  appro- 
bation of  the  master,  and  does  not  do  it,  he  shall  pay  interest  at  4^.  per 
cent  till  the  infant  comes  of  age ;  and  this  though  the  infant  after  commg 
of  age  has  settled  the  accounts  and  admitted  and  received  the  balance. 
S  Atk.  274.] 

[If  a  grandmother  by  deed-poll  deposits  400/.  in  the  hands  of  A«  for 
Ae  use  of  B.  if  not  otherwise  provided  for  during  his  minority,  with  a 
dause  that  A.  shall  not  be  chai^^  with'  interest,  and  2001.  thereof  was 
B/s  own  money,  recovered  in  a  suit  in  which  A.  was  solicitor,  A.  sfa^ 
be  charged  with  interest  for  that  2002.  and  not  for  the  other.      1  Ves. 

407.]  . 

So,  if  a  sum  certain  is  covenanted  to  be  paid,  interest  shall  be  allowea 
for  it,  tfaon^  it  sounds  in  dama^.    Tr.  £q.  1  \S. 

So,  if  due  upon  a  security  wiui  a  penalty.    Ibid. 

Or,  npon  a  note  for  value  received,  usuuly.    Vide  Tr.  £q.  113. 

[Thouffh  there  is  no  evidence  of  agreement  for  interest  on  abanker^s 
tiote,  yet  it  may  be  allowed  on  circumstances;  as,  if  a  customer  orders 
a  sum  to  be  wrote  off  from  his  cash  account,  and  a  note  or  security  given 
for  it;  and  interest  is  afterwards  paid  on  this  sum  for  several  years. 
2  Ves.  265.] 

[If  a  scrivener  or  attorney  takes  money,  and  gives  a  note  to  put  it  out 
to  interest,  he  is  chargeable  with  interest  afler  a  reasonable  time,  (as 
three  months),  unless  the  client  accepts  the  security  and  interest  thereon. 
«  Ves.  S6S.] 

[A  stated  account  carries  interest,  and  there  shdll  be  no  allowance  for 
trouble  (even  in  case  of  an  administrator)  unless  it  is  demanded  in  a 
reasonable  time.    Ibid.] 

[If  a  man  makes  lease  with  covenant  for  quiet  enjoyment,  and  the 
tenant  is  evicted,  and  brings  action  against  the  executor,  and  recover% 
and  assigns  the  judgment  tJie  assignee  is  entitled  to  interest,  whether 

against 
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against  hair  at  law»  devisee,  or  trustee^  'for  pajment  of  debts.    ^  V<s. 
587.] 

[Thouffh  formerly  B.  R.  computed  interest  only  to  the  commance- 
ment  of  tbe  action,  yet  now  they  allow  it  U>  the  time  of  ffivinir  judgment. 
2B,M.1077.]  K*-8J™5 

(3  S  6.)  When  a  payment  shall  be  intended  for  interest. 

If  a  debtor  pays  a  sum  upon  a  mortgage  or  bond,  less  than  the  interest 
due;  it  shall  be  intended  for  interest,  and  not  for  the  principal.  Ca. 
Ch.  24.  106.     1  Ver.  24.     Vide  p<ist,  (4  D  1—4  F). 

So,  if  land  is  devised  to  a  daughter,  or  to  trustees,  till  SOOOt.  paid  for 
a  portion  by  him  in  the  remainder;  the  profits  do  not  sink  the  principal 
sum  till  one  third,  above  the  interest,  is  raised.     Tr.  £q.  121. 

If  interest  is  reserved  at  6/.  per  cent.,  with  an  agreement,  that  if  it  is 
paid  by  such  a  day,  it  shall  be  taken  at  5/.  per  cent.  If  not  paid,  interest 
at  6/.  per  cent,  shall  be  decreed.     2  Ver.  290. 

But  if  interest  is  reserved  at  5/.  per  cent,  with  a  covenant  to  pay  6L 
per  cent,  if  the  5/.  per  cent,  is  not  paid  at  such  a  day ;  only  5/.  per  cent, 
shall  be  decreed;  for  the  other  is  in  the  nature  of  a  nomine  poma.  R. 
2  Ver.  289.  316.    But  a  qu.  made.    R.  cont.  2  Ver.  184. 

ilf  a  man  gives  a  woman  who  cohabits  with  him  a  bond  for  2000/. 
interest  during  her  life,  and  then  to  her  children,  but  maintains 
her  till  his  dei^,  such  maintenance  shall  be  deemed  in  lieu  of  interest. 
i  Atk.  84.] 

(3  T)  InterpUaDec ;  hill  of. 

If  an  action  is  against  a  tenant  by  two  persons,  who  claim  his  rent;  he 
may  exhibit  his  bin  of  interpleader,  and  brins  his  rent  into  court>  and 
idler  the  contest  determined  between  the  defendants,  have  his  co6t%  if 
he  is  in  no  default.    Vide  Practical  Register  in  Chancery,  38,  9. 

So,  if  A.  receives  money  for  B.,  if  upon  an  account  between  him  and  C. 
so  much  appears  to  be  due  to  him,  and  if  it  is  not  .due,  to  return  it  to  C.» 
and  both  sue  A.,  he  by  bill  of  interpleader  may  bring  the  money  into 
court,  and  thereupon  he  shall  have  an  injunction ;  and  after  an  account 
between  B.  and  C.  he  shall  have  costs  from  him  who  had  no  cause  of  suit. 
R.  Ch.  R.  257,  8. 

[An  executor  cannot  bring  a  bill  of  interpleader  till  he  has  proved  the 
testator's  will.     3  Atk.  606.J 

[To  a  bill  of  interpleader  against  attorney  general  and  others,  there 
must  be  an  affidavit  annexed.    Bunb.  S03.J    . 

[The  affidavit  to  a  bill  of  interpleader  need  not  swear  it  is  at  plaintiff*a 
own  expence,  only  that  there  is  no  collusion  with  any  of  the  defend  • 
ants.     1  Ves.  248.] 

[Interpleader  must  show  that  there  is  such  person  in  rerum  natura  as 
can  interplead.     Ibid.] 

[But  if  a  guardian  sets  up  a  title  to  himself,  and  conceals  an  in&nt 
who  is  suggested  to  have  rignt  to  controvert  that  title,  bill  may  be  brought 
to  compel  Uie  guardian  to  produce  him.    Ibid.] 
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(3  V)  3[ofnt«tjenanw. 

(3  V  1.)  Who  shall  join  in  a  suit. 

In  a  suit  in  equity,  all  who  have  a  joint  interest  in  the  thing  demanded 
ought  to  join. 

But  two  persons  cannot  join  in  the  same  bill,  to  have  relief  in  several 
respects. 

So,  the  king  and  the  queen  dowager  cannot  join  to  have  a  recom*- 

Eence  for  a  covenant  broken  by  waste,  &c.  where  the  king  has  the  in- 
eritancei  and  the  defendant  claims  under  the  lessee  of  the  queeui  who 
had  a  grant  for  her  life.     R.  Hard.  219. 

(3  V  2.)  Who  shall  be  joined. 

All  concerned  in  the  thing  demanded  ought  to  be  made  parties  in 
equity. 

As,  if  a  bin  is  i^gainst  the  executor  of  an  obliTOr  for  the  discovery  of 
assetsr ;  all  the  obligors  shall  be  parties,  for  the  cnarge  ought  to  be  equal. 
2  Vent  848. 

So,  if  one  obligor  is  sued,  all  ought  to  be  joined,  though  the  others 
are  only  sureties.    Dub.  2  Vent.  348. 

But  if  there  is  judgment  against  one  obligor,  his  executor  may  be 
sued  for  a  discovery  of  assets  without  the  other  obligors;  for  the  bond  is 
extuigiished  by  the  iudgment.    2  Vent.  348. 

If  B.  has  a  joint  oemand  against  three  joint  fiictors,  and  two  of  them 
are  beyond  sea,  he  shall  sue  the  other  alone  for  the  whole.  1  Ver. 
140. 

(3  V  3.)  Who  shaU  take  joindy. 

If  an  estate  is  limited  in  trust  for  others,  they  shall  be  joint-tenants 
of  the  trust,  where  they  would  take  the  estate  jointly,  if  it  was  limited 
to  them  in  the  same  manner.  Semb.  1  Ver.  361,  2.  Vide  Devise, 
(No.  8.)  Estates,  (K  1.) 

If  articles  are  between  many  for  their  fioining  the  excise :  their  inte- 
rest survives  in  respect  of  the  joint  charge,  without  an  express  -agreement 
to  the  contrary.     R.  1  Ver.  33. 

And  if  there  is  an  agreement,  that  it  shall  survive,  the  benefit  siir^ 
vives,  though  one  assigns  to  his  son.     1  Ver.  38,  4. 

So,  if  there  be  a  settlement  upon  trust,  that  his  sisters  divide  the  rente 
equally,  and  the  whole  shall  be  to  the  survivor;  it  will  be  a  joint  inte« 
test     R.  2  Ver.  323. 

So,  if  a  fiurm  is  demised  to  two.     1  Ver.  217.  Vide  post,  (3  V  4.) 

[Or,  many  by  gift,  devise,  &c.  take  any  estate  or  interest  joindy, 
1  Ver.  217.] 

So,  if  there  is  a  devise  of  the  residue  of  the  personal  estate  to  A.  and 
B.,  it  will  be  a  joint  devise,  and  the  survivor  shall  have  the  whole.  R. 
1  Ver.  482,  3.    Ace.  1  Ca.  Ch.  288. 

So,  if  the  testator  makes  A.  and  B.  his  executors,  their  interest  sur- 
vives.    1  Ver.  483.    2  Ca.  Ch.  65. 

If  200/.  is  devised  for  the  purchase  of  land  for  A.  and  B.,  and  the 

fmrchase  is  made  for  the  use  of  A.  and  B.  jointly ;  the  survivor  shidl 
lave  it.    R.  Carth.  15.    R.  cont.  1  Ver.  47* 
Sat  if  a  mortgage  is  nuide  to  two,  there  shall  be  no  survivorship ;  but 

each 
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each  shall  have  the  moo^  lyy  him  advanced  with  interest,  and  if  he  dies, 
his  executor  shall  have  it.     it.  1  Ch.  R.  58. 

So,  if  200/.  a-piece  is  deviled  to  A.  and  B.,  who  take  a  mortgage  fior 
the  whole  to  them  joindj ;  the  survivor  shall  not  have  it ;  for  eadi  is  a 
trustee  ibr  the  other  lor  his  share*    Carth.  16. 

(S  V  4.)  Who^  as  tenants  in  OHnmon. 

A  gift  of  two,  equally  divided^  makes  them  tenants  in  common- 
8  Vent.  366.  Vide  Devise,  (N  8.)  Vide  Cowp.  660.  Vide  Estates 
(K  8.) 

ilf  A.  devises  the  residue  of  her  estate  to  B.  and  C,  daughters  of  D. 
£.,  whom  she  desires  to  be  trustees  for  their  children,  and  say% 
*^  And  my  will  is,  that  my  estate  be  equally  divided  between  B.  and  C 
whom  I  appoint  executors  ;**  and  leaves  all  the  next  of  kin,  except 
one,  legacies;  B.  dies  in  testatrix's  life;  the  devise  is  not  a  joint- 
tenancy,  but  in  common ;  for  the  words  to  be  equally  ^vided,  make 
a  tenancy  in  common  in  a  will,  though  not  in  a  settlement.  1  Atk« 
494.] 

So,  equally  to  be  divided.    2  Vent.  S66.     P.  W.  15. 

So,  a  devise  to  two  equally  makes  them  tenants  in  common.  2  Vent. 
$66.     1  Ver.  82. 

So,  a  covenant  to  stand  seised  to  the  use  of  two^  equally  to  be  divided, 
and  to  their  heirs  and  assigns^  makes  them  tenants  in  common  of  the 
inheritance.     R.  2  Vent.  S65. 

.  [If  a  father  by  deed,  in  consideration  of  natural  love,  grants  after  his 
death  to  two  children  the  rents  of  lands,  equally  to  be  divided  between 
them,  they  paying  their  paother  5/.  per  annum  during  life,  and  after  her 
death  they  to  have  the  lands^  to  them  and  their  heirs  for  ever,  eqvally 
fQ  be  divided  between  them ;  it  is  a  tenancy  in  common,  and  the  deed  a 
covenant  to  stand  seised.    2  Ves.  252.] 

So,  a  trust  to  pav  the  profits  to  A.  and  B  •in  a  rateable  and  equal  man- 
ner, and  afterwards  to  ccmvey  to  them  in  like  sort,  shall  be  executed  to 
tbein  Us  tenants  in  common.    R.  1  Lev*  282. 

[If  A*  devises  two  houses  to  B.  and  C  generallv,  and  then  says,  my 
meaning  is,  that  the  rents  shall  be  equally  shared  between  B.  iod  Cy 
they  mil  take  as  tenants  in  common.    1  Atk.  493.] 

A  devise  to  A.  and  B.,  paying  24/.  perann.  to  D.  for  life,  viz.  each  of 
them  122.  per  ann. ;  the  payment  by  equal  moieties  makes  them  tenants 
in  common.     R,  1  V^r.  858. 

If  two  pay  equally  for  a  purchase,  they  shall  be  tenants  in  common^ 
ia  equity.    1  Ver.  861.     Contra  infiti. 

,  [If  five  persons  purchase  overflowed  lands  as  joint-tenants  in  fee,  and 
thev  contribute  jointly  to  the  draining,  and  one  deserts  the  undertakiDft 
iod  the  others  buy  several  estates  for  carrying  on  their  design^  anu 
several, die^  they  shall  be  deemed  toiants  in  conmion,  and  the  heir  of 
him  who  deserted  shall  be  let  in  on  paying  his  proportion  and  interert. 
3  P.  W.  158.] 

[If  two  persons  advance  money  on  a  mortgage,  tbaiifih  it  is  made  to 
them  joindy,  yet  it  shall  be  a  tenancy  in  common.    8  A».  731.] 

[So,  in.  a  purchase,  if  there  is  a  disproportion  in  the  sums  advaaoed, 
otherwise,  if  the  sums  are  equal.     Ibid.] 

So, 
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So^  if  it  is  said  at  the  end  of  a  will^  that  the  executors  shall  take,  share 
and  share  alike.     2  Ca.  Ch.  65. 

[A  devise  to  children,  share  and  share  alike,  makes  them  tenants  in 
common ;  so  does  the  word  respectively.     2  Atk«  121.] 

[Therefore,  if  one  of  them  dies  intestate,  after  testator's  death,  his  share 
goes  to  the  father.     Ibid.]  ^ 

So,  if  a  sum  of  money  is  devised  to  be  laid  out  in  a  purchase  for  the 
benefit  of  A.  and  B.  before  a  purchase  made,  the  share  of  B.,  if  he  dies, 
doe^  not  survive.     Garth.  16.  , 

So,  where  there  are  partners  in  trade  or  traffic,  they  shall  take  as  te- 
nants in  common,  and  there  shall  be  no  survivorsliip ;  for  the  custom  of 
merchants  extends  to  all  trades.     1  Ver.  217* 

Though  there  is  no  clause  that  diere  shall  be  no  survivorship.     Ibid* 

So,  if  two  persons  join  in  the  stock  of  a  farm.  R.  1  Ver.  217.  Vide 
ante,  (3  V  8.)  ' 

Tliough  one  of  them  said,  that  he  was  content  that  the  stock  should 
survive.     1  Ver.  217. 

So,  in  all  cases  where  several  join/  or  are  interested  jointly  in  the  way  • 
of  trade.     Ibid.  ^ 

So,  if  there  is  a  devise  to  A.  and  B.  in  trust  that  the  profits  shall  be 
equally  divided  between  the  devisor's  wife  and  daughter  during  the  life 
of  his  ,wife,  remainder  over ;  the  wife  and  the  daughter  are  tenants  in 
common,  and  if  the  daughter  dies  before  the  wife^  her  moiety  in  the 
nature  of  a  tenancy /)ur  auter  vie  shall  go  to  her  executor  or  administrator. 
R.  2  Ver.  430.     P.  W.  84. 

If  the  surrender  of  a  copyhold  is,  after  the  death  of  the  surrenderor's 
wife,  to  die  us^  of  all  his  sons  and  daughters  equally  to  be  divided,  and 
to  their  respective  h'eirs ;  it  is  a  tenancy  in  common.  Per  two  J.  Holt 
cont.    P.  W.  14.  Sal.  391. 

(3  V  5.)  ,What  will  make  a  severance  of  the  jointure. 

An  act,  which  ntokes  a  severance  of  the  jointure  at  law,  will  make  a 
severance  in  equity.    Vide  Estates,  (K  5.) 

If  three  have  the  trust  of  a  term,  and  one  of  them  mortgages  all  his 
part,  it  will  be  a  severance  of  all  his  interest  in  the  term,  and  not  only  - 
ibr  Uie  value  of  the  mortgage ;  for  joint-tenancy  is  not  favoured  in  equity. 
R.  iSal.  158.      • 

If  A.  and  B.  take  jointly;  a  lease  by  one,  to  commence  after  his 
death,  makes  a  severance,  and  will  be  good  against  the  survivor.  R. 
2  Ver.  828. 

CEquiQr  will  establish  ajiarol  agreement  for  owelty  of  partition  of  lonff' 
standing,  acknowledged  by  all  to  have  been  the  actual  agreement,  ana 
put  in  execution  accordingly.     1  Atk.  541.] 

[There  must  be  either  an  agreement  or  an  actual  alienation,  to  make 
a  severance ;  the  declaration  of  one  party  is  not  sufficient :  thus  if  A. 
joint-tenant,  on  marriage  setties  her  real  estate,  but  as  -to  the  personal, 
there  is  only  a  recital  that  shc^  shall  enjoy  it  to  her  separate  use,  and  a 
covenant  from  the  husband  for  that  purpose ;  and  then  those  words,  'for 
want  of  issue  of  her  body,  to  the  next  of  kin  of  her  family,  and  the  otiier 
joint-tenant  is  not  party  hereto^  it  is  no  severance.  2  Atk.  54.] 

Vol.  II.  Xx  (3  V  6.)  What 
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(3  V  6.)  What  remedj  one  joint-tenant,  &c.  shall  have  against 

his  companion. 

[On  a  bill  brought  for  a  partition,  plaintiffmost  shew  a  title  in  himidf 
to  a  moiety  and  not  all^e  generally  that  be  is  in  possession  of  a  moiety; 
but  he  need  not  in  his  biU  set  forth  a  particular  tiu^  but  a  geneial  aeias 
in  fee.     2  Atk.  380.] 

A  joint-tenant  or  tenant  in  common,  &c.  shall  have  an  aoooont  in 
equi^,  against  his  companion,  for  bis  share  of  the  profits  of  aA  estate. 
Vide  ante,  {2  A  1.) 

So,  one  partner  in  trade  against  another.     Vide  Eq.  Abr.  370^  1. 

So,  an  executor  or  aditlinistrator  of  one  partner.     1  Ver.  1 18. 

So,  if  the  other  partner  combines  with  the  creditors,  the  court  will 
appoint  an  attorney  to  recover  the  debts,  if  the  defendant  will  not  giTe 
security  to  answer  the  share  of  the  plaintiff  in  them.     Ibid. 

So,  if  there  are  joint-tenants  of  the  trust  of  a  term,  and  one  of  them 
dies,  and  his  executor  obtains  an  assignment  of  the  term  from  the  trus- 
tees ;  the  other  shall  have  a  decree  for  an  assignment  to  him ;  for  eouity 
will  direct  the  trust  to  the  survivor,  as  the  term  will  survive,  when  there 
are  joint  tenants  of  a  term.    R.  2  Ver.  556. 

If  A.  and  B.  join  in  a  purchase  of  lands,  subject  to  debts  agreed  to 
be  discharged  by  the  purchase-money;  and  for  a  favour  to  A.  the  cre- 
ditors abate  their  interest,  or  compound  for  his  sole  benefit;  B.  shall 
have  equal  advantage  of  the  abatement,  for  it  was  a  mutual  trust. 
Eq.  Abr.  7. 

So,  by  St.  3  &  4  Ann.  16.  one  joint-tenant  or  tenant  in  common,  his 
execntors  or  administrators,  shall  have  account  against  the  other,  his 
executors  or  administrators,  as  bailiff,  if  he  receive  more  than  his  share 
of  the  profits. 

And  though  now  by  this  statute  an  account  lies  at  law,  yet  it  seems 
more  proper  for  equity,  especially  if  there  are  mutual  or  various  demaods. 
£q.  Abr.  5. 

So,  one  joint-tenant  shall  have  contribution  against  his  companioD. 

[Therefore,  if  money  to  fit  out  privateers  is  raised  by  shares,  aod 
some  shares  remain  undisposed  of,  and  a  prize  is  taken,  tne  undisposed 
shares  belong  to  the  managers,  (whether  they  purchase  them  in  after 
the  capture  or  not),  and  shall  not  be  divided  among  the  otiier  owners; 
for,  in  case  of  loss,  thc^  would  not  have  been  liable  for  them.  2  Ves.  SSI] 

So,  if  a  man  makes  a  mortgage,  and  afterwards  devises  to  A.  for  lifei 
and  afterwards  to  B.  ip,  fee;  B.  shall  have  contribution  against  A  for 
a  proportion  of  the  mortgage-money.  Ca.  Ch.  223,  4.  1  Ver.  70. 
Vide  post,  (4  A  6.) 

So,  if  a  testator  charges  lands  with  portions  to  his  daughters,  to  be 
paid  at  such  an  age,  and  then  devises  iU  supra  ;  B.  by  bill  shall  compel 
A.  to  contribute  his  proportion,  though  the  daughters  are  not  arrived  at 
the  age  when  their  portions  are  payable.     R.  Ca.  Ch.  223. 

(3  V  7.)   When  the  act  of  one  binds  his  companion. 

If  there  are  partners  in  trade,  and  one  of  them  gives  a  note,  and  sub- 
scribes it>  for  himself  and  company ;  both  are  boun^  though  it  does  not 
appear  that  the  other  knew  of  it,  or  that  the  money  was  applied  to  the 
trade.     2  Ver.  278.  292. 

3  (3  V  &)  Wlwt 
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(3  V  8.)  What  not 

But  if  one  joint-tenant  devises  his  moiety  to  A.,  it  shall  not  be  decreed 
against  the  survivor.     2  Ver.  S85. 

Or,  makes  a  grant  of  his  moiety  to  his  wife,  but  such  grant  is  defective, 
it  shall  not  be  aided.    Ibid. 

If  A.  and  B.  take  a  college  lease^  and  agree  that  there  shall  be  no 
benefit  of  survivorship,  but  afterwards  renew  vrithout  such  an  agreement 
made,  and  one  of  them  assigns  his  moiety  to  his  wife,  by  a  defective 
deed;  she  shall  not  be  aided  under  pretence  of  the  antecedent  agree- 
ment.    R.  2  Ver.  385. 

(3  V  90   When  an  act  by  one  of  them  binds  him  after  he 

survives. 

If  a  joint-tenant  devises  all  *his  land  in  A.  and  survives  his  com- 
panion, all  passes  which  he  took  by  survivorship ;  though  his  devise 
would  have  been  void  against  his  companion,  if  he  had  survived. 
Eq.  Abr.  172. 

(3  W)  3[uDgment. 

Chancery  cannot  proceM  by  suit  in  equity  to  annul  a  judgment  at 
common  law.     Arg.  1  Cb.  R«  47.    ' 

Nor,  to  stay  juogment  and  execution  being  awarded  by  the  court. 
2  Bui.  194. 

Nor,  to  examine  the  justice  of  a  judgment  given.  Semb.  1  Ch.  R. 
E.  of  Oxford,  7. 

Nor,  to  imprison  any  person  for  not  releasing  his  judgment  Per  Co. 
1  Rol.  111. 

Nor,  does  it  usually  relieve  after  verdict,  judgments  and  a  writ  of 
error.     R.  upon  Demurrer,  1  Ch.  R.  248. 

But  after  a  judgment  at  law,  a  man  may  pray  in  equity  to  be  relieved 
upon  4  collateral  matter.  R.  cont.  upon  Demurrer,  4  List.  86.  2  Cro. 
344.     Ace.  1  Ch.  R.  E.  of  Oxford,  10.     Dub.  Hard.  121. 

[The  decrees  of  Chancery  are  of  equal  force  with  judgments  at  law ; 
therefore,  if  an  executor  is  sued  for  just  debts,  and  confesses  the  bill, 
and  is  decreed  to  pay  them,  and  other  creditors  obtain  judgments  at  law 
afterwards  in  real  point  of  time,  though  the  first  day  of  term  was  prior 
to  the  decree,  the  executor  shall,  on  bill  exhibited  for  that  purpose,  be 
protected  in  obedience  to  the  decree ;  the  judgment  creditors  to  be  in- 
joined  and  come  in  after  the  decree  creditors  in  due  course  of  administra* 
tion.  t'.  Jekyll,  M.  R.  affirmed  by  Talbot  C.  and  affirmed  by  the 
House  of  Lords.     C. T.  T.  2 17.] 

After  judgment  and  execution.     Arg.  1  Ch.  R.  21. 

In  real  as  well  as  personal  actions.     Ibid.  * 

After  judgment  in  B.  R.  as  well  as  in  C.  B.  justices  in  eyre,  &c.  Arg. 
1  Ch.  R.  21. 

After  judgment  upon  a  verdict,  as  well  as  upon  a  demurrer.  Ibid. 

[If  plaintiff  at  law  knows  the  fact  to  be  otherwise  than  the  jury  find  it, 
and  defendant  was  ignorant  of  it  at  the  trial,  this  court  will  relieve,  unless 
defendant  submits  to.  try  it  at  law  firsts  when  he  might  have  had  disco- 
very here  by  bill     3  Atk.  223.] 

[This  court  will  not  relieve  against  excessive  damages ;  for  the  reme- 
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dy  iS|  by  moving  the  court  where  the  action  was  tried  for  a  new  trial 
Ibid.] 

Though  the  equity  alleged  was  a  matter  arising  before  the  judgment 
given.     Arg.  1  Ch.  R.  22. 

As,  if  the  plaintiff  obtains  judgment  upon  a  bond  where  the  money  is 

!>aid,  but  no  acquittance  given ;  or  the  acquittance  is  without  a  seal,  or 
ost.     1  Ch.  R.  Earl  of  Oxford,  8.     Cont.  Hard.  28. 

-iSo,  if  a  man  obtains  a  judgment  at  law  for  a  thing  discharged  by  the 
act  of  oblivion,  12  Car.  2.  Qiancery  will  relieve;  for  a  court  of  equity 
may  interpret  a  statute,  as  well  as  the  judges  of  the  law.  R.  Ca.  Ch.  56. 
Dub.  Hard.  121. 

[On  the  other  hand,  if  judgment  is  taken  against  die  lands,  2cc  of 
defendant,  discharged  by  an  insolvent  act,  who  afterwards  has  a  legacy 
kft  him,  and  plaintiff  sues  Hjteri  facias  on  his  judgment,  (the  l^cy 
beinff  due  but  unpaid),  and  in  the  executor's  hands,  and  lodges  it  with 
the  sheriff,  and  takes  a  warrant  to  levy  debt  and  damages  out  of  the 
legacy  in  executor's  hands,  and  he  refuses  to  pay,  and  plaintiff  brings 
biU  aminst  the  legacy  in  executor's  hands,  and  he  refuses  to  pay,  and 
plaintiff  brings  bill  againaftthe  legatee  and  the  executor,  the  court  will 
order  debt,  damages,  and  costs  to  be  paid  out  of  the  legacy.  3  Atk. 
352.] 

So^  chancery  may  make  a  decr^  that  the  party  release  or  dischaige 
the  judgment.     Arg.  1  Ch.  R.  22.     Vide  1  Rol.  111. 

[If  a  judgment  is  given  for  6000/.  to  secure  a  purchase  of  the  rever- 
sion of  300/.  per  ann.  for  300/*  only,  the  court  will  order  it  to  stand  as  a 
security  only  for  principal,  interest,  and  costs.     2  Atk.  133.] 

[If  a  solicitor  takes  a  judgment  from  his  client  for  the  costs,  pending 
a  cause,  and  there  appear  improper  charges  in  his  bill,  the  court  will 
order  the  judgment  to  be  delivered  up,  though  the  bill  has  been  adjusted 
many  years  ago.     2  Atk.  295.] 

[If  a  decree  has  been  obtained  in  the  exchequer,  by  consent,  that  a 
will  is  well  proved,  which  will  is  afterwards  found  by  verdict  to  be 
forged^  chancery  will  restrain  the  party  claiming  under  it  from  setting 
up  that  decree.     1  Ves.  284.] 

That  he  restore  possession  obtained  upon  tlie  judgment.  Arg.  1  Qi. 
R.  22. 

That  he  release  costs,  account  for  mesne  profits,  &c     Ibid* 

Sof  if  chancery  by  decree  vacates  a  jud^ent  at  common  ,law,  yet  it 
shall  not  be  an  offence  within  the  st.  27  Ed.  3.  of  premunire;  for  the 
chancery  is  not  another  court  within  the  intent  of  that  stat.;  nor  shall 
the  cause  be  construed  to  be  drawn  ad  aliud  examen.  Cont  3  Inst  123. 
B.  ace.  1  Lev.  242.  Certified  to  the  King  by  his  Council^  Arg.  1  Ch. 
R.  25.  27. 

[Before  a  final  decree  an  executor  may  confess  a  judgment,  which 
is  not  at  all  affected  by  a  prior  decree  to  account.    2  Atk.  385.] 

(3  X)  3[uriiBriiiction. 

When  chancery  shall  have  it  in  cases  out  of  the  kingdom,  &c. 

So,  chancery  will  give  relief,  thouj^h  the  land  lies  out  of  the  jurisdic- 
tion, if  the  persoh  is  within  the  juriscnction  of  the  court,  as,  it  will  make 
joint-teQants  account  for  profits  of  land  in  Ireland. 

Or, 
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Or,  a  trustee  who  lives  in  England  to  perfonn  his  trust  in  Ireland^  a 
county  palatine,  &c.  Vide  post,  (4  W  27.) 

So,  it  will  decree  the  Earl  of  Derby  to  perfonn  an  agreement  con- 
cerning the  Isle  of  Man.    Ca.  Ch.  221. 

[If  a  matter  arises  in  the  jurisdiction  of  the  courts  of  Wales,  of  value 
or  difficulty,  parties  may  sue  here;  yet,  if  it  is  of  small  consequence  the 
court  will  dismiss  the  bill  with  costs.     2  Atk.  258.1 

So,  if  land  within  the  duchy  is  granted  by  the  Icings  and  upon  a  bill 
for  a  discovery  and  an  account  in  chancery,  an  injunction  is  granted  by 
the  duchy  court;  such  injunction'^ shall  be  overuled  in  chancery,  and  the 
priority  of  suit  being  here,  an  injunction  of  the  suit  there  shall  be  granted 
here.     1  Ch.  R.  53. 

So,  a  plea  shall  not  be  allowed  to  a  bill  in  chancery,  that  the  defen- 
dant has  privily  to  be  sued  in  the  exchequer.    1  Ch.  R.  69. 

For  no  privil^e  shall  be  allowed  against  a  subpoena  in  chancery, 
where  the  interest  of  the  king  is  not  omcemed.  1  Ch.  R.  E.  of  Ox- 
ford, 14. 

Nor,  a  plea  of  privily  of  the  universiQr  to  a  bill  concerning  lands  in 
Cornwall.     1  Ver.  212. 

But  if  it  be  allowed,  it  ought  to  come  in  by  plea.  Ca.  Ch.  2S7.  R. 
2  Vent.  S62. 

So,  chancery  shall  have  jurisdiction  of  a  mortgage  in  a  county  pala- 
tine. 

So,  if  the  bill  suggests  that  there  are  prior  mortgages  to  persons  out  of 
the  county  palatine,  though  it  be  not  proved.     Semb.  1  Ver.  298. 

So,  a  plea  of  the  cinque  ports  was  over-ruled.     1  Ch.  R.  140. 

So^  the  court  of  stannaries  does  not  oust  chancery  of  its  jurisdiction ; 
for  die  former  is  a  court  of  law,  and  not  a  court  of  equity.  2  Ver. 
484. 

So,  if  A.  mortgages  the  Isle  of  Sark,  part  of  the  duchy  of  Nor- 
mandy, a  bill  lies  in  chancery  for  the  redemption.     R.  2  Ver.  495. 

So,  chanceiy  will  relieve  a^inst  a  decree  in  Chester,  where  the  chan- 
cellor was  a  party.     R.  1  RoL  SSI. 

So,  if  an  act  of  parliament  gives  an  exclusive  jurisdiction  for  such  and 
such  mines  to  a  particular  court;  chancery  shall  not  be  excluded,  if  the 
act  does  not  erect  a  court  of  equity  there.     I  Ver.  58, 9. 

So^  chanceiv  has  an  admiral  jurisdiction  in  many  cases.     1  Ver.  54. 

A  matter  which  ousts  the  court  of  jurisdiction,  ought  regularly  to  be 
alleged  by  plea,  and  shall  not  be  objected  at  the  hearing  of  the  cause* 
2  Ver.  484.     [Sed  vide  2  Ves.  jun.  56S.] 

But  chanceiy  will  not  make  partition  of  land  in  Ireland.  1  Ver.  421. 
Vide  post,  (4*;). 

Nor,  will  it  examine  the  quantum  of  a  debt  to  the  king,  or  the  extents 
for  it ;  for  that  belongs  to  the  exchequer,  and  a  bill  for  it  in  chancery 
shall  be  dismissed.     2  Ver.  426. 

Except  where  the  extent  is  a  fraudulent  contrivance,  or  the  defendant 
admits  that  the  debt  to  the  king  may  be  well  satisfied  without  the  extent. 
2  Ver.  426. 

Nor,  will  it  grant  a  sequestration  of  lands  in  Ireland.    Eq.  Ca.  124. 

So,  if  there  is  a  decree  for  an  account  in  the  exchequer  of  Chester, 
inarches  of  Wales,  &c.  chancery  will  not  relieve  upon  a  bill  here,  be- 
(»use  the  witnesses  live  oat  of  the  jurisdiction.  2  Ca.  Ch.  17.  R.  Ch. 
d.  452. 
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678  CHANCERY. 

Nor,  will  it  relieve  against  a  decree  of  commiBsioners  of  sewen. 
1  Ver.  69. 

Nor,  on  a  bill  for  an  account  of  money  collected  by  anthority  of  com- 
missioners  of  sewers ;  for  the  commissioners  are  a  court,  and  have  autho- 
rity to  determine.     R.  Ca.  Ch.  232. 

Nor,  for  discovery  of  the  money  collected.  R.  upon  Demurrer,  Ca. 
Ch.  232. 

So,  an  appeal  or  bill  of  review  does  not  lie  in  chancery,  on  a  decree  in 
equity  in  a  county  palatine;  but  it  ought  to  be  to  the  king  himself.  R. 
upon  Demurrer,  1  Ver.  177*  184. 

So,  a  bill  shall  not  be  allowed  in  chancery  For  discovery  of  the  title  to 
lands  in  the  county  palatine  of  Chester  or  Lancaster.  R.  1  Ch.  R.  183. 
278.     Vide  post,  (4  E). 

Nor,  to  obtain  possession  of  lands  there.     1  Ch*  R.  278. 

Or,  an  account  of  the  profits.     1  Ch.  R.  278. 

Where  the  court  has  jurisdiction,  it  shall  have  regard  to  the  lawsofa 
foreign  country,  in  its  determination  here;  as,  if  a  woman  has  a  separate 
property  in  her  money  in  France,  it  shall  not  be  decreed  to  vest  in  her 
husband.     Semb.  £q.  Ca.  100. 

If  a  debt  is  assigned  in  Holland  by  the  husband  to  the  wife,  it  shall  be 
allowed  here.     Ca.  Ch.  232. 

[If  a  foreigner  contrives  a  match  with  a  ward  of  this  court  abroad,  yet 
if  he  is  afterwards  found  here,  the  court  will  punish  him.    I  Ves.  1570 

[This  court  can  decree  specific  performance  of  articles  executed  in 
England,    for  settling  the  boundaries  of  two  provinces  in  America. 

1  Ves.  444.] 

[Though  the  jurisdiction  of  the  court  is  submitted  to  by  answering, 
yet  if  a  want  of  it  appears  at  the  hearing,  a  court  of  equity  will  make  no 
decree.     1  Ves.  444.J 

3furg. 

Vide  Trial,  ante,  (X).— Post,  (4  V). 

(3Y)  iLfgacp. 

(3  Y  1.)  When  words  in  a  will  are  expounded  otherwise  than 

they  are  in  a  deed. 

Words  in  a  will  may  have  a  different  construction  from  that  wbidi 
they  have  in  a  deed.     P.  W.  20.     Vide  post,  (3  Y  7,  &c.) 

(3  Y  2.)  A  devisee  shall  have  the  same  advantage  as  an  heir. 

If  a  legacy  out  of  land,  for  the  portion  of  a  son  or  daughter,  lapses  for 
the  benefit  of  an  heir,  it  shall  also  for  the  benefit  of  a  devisee.  2  P.  W. 
276.     Vide  ante,  (8  P  3.)  post,  (3  Y  7,  &c.) 

So,  if  it  is  devised  for  a  portion,  though  not  expressed  for  a  portion. 

2  P.  W.  276. 

So,  if  charged  upon  real  and  personal  estate,  as  to  the  part  which 
affects  the  real  estate.     2  P.  W.  278. 

So,  where  the  heir  shall  have  the  personal  estate  applied  for  the  dis- 
charge of  debts,  a  devisee  shall  also  have  it.  2  P.  W.  277.  Pr.  Ch.  140. 
Vide  ante,  (3  A  4,  &c.— 3  P  1,  2.) 

[Where 
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r  Where  the  payment  of  a  bond  debt  ont  of  the  penomlty  occasions  a 
deficiency  for  the  payment  of  a  legacy,  the  lq;atee  shall  recover  out  of  the 
real  assets  to  the  amount  of  the  sum  paid  to  the  bond  creditor  out  of  the 
personal  assets.     2  P.  Wms.  81.] 

(8  Y  3.)  How  a  legacy  shall  be  recovered  in  equity. 

Chancery  will  enforce  the  payment  of  a  legacy.  Vide  ante,  (3  A  1«— 
3  G  1.) 

And  if  it  is  a  legacy  in  equity  only,  and  not  at  law,  it  ought  to  be 
demanded  only  in  a  court  of  equity,  and  not  in  the  spiritual  court ;  aSj  a 
sum  to  be  paid  upon  a  sale  of  lands.     R.  Hob*  265. 

If  an  infant  sues  for  a  legacy  in  the  spiritual  court,  and  afterwards  in 
chancery,  a  suit  depending  in  the  spiritual  court  is  no  plea  for  the  defen- 
dant to  the  bill  in  equity ;  for  the  plaintiff  there  has  not  an  equal  advan- 
tage to  ^et  security  or  interest.     R.  Ca.  Ch.  85.     1  Ver.  26. 

If  a  legacy  in  a  will  is  erased,  but  upon  the  probate  the  executrix 
admits  the  will  to  be  proved,  as  if  there  was  no  rasure;  equity  will  compel 
the  payment.     1  Ver,  256.     P.  W.  388. 

If  the  grandfather  gives  legacies  to  the  grandson,  which  are  received 
by  the  fatner,  his  executrix  shall  answer  for  all,  not  actually  paid  by  th^ 
father,  with  interest,  though  the  father  had  giveh  a  bond  to  pay  6000/. 
to  the  grandson ;  for  it  shall  not  be  intended  to  include  the  legacies,  if 
they  are  not  mentioned.     2  Ver.  481,2. 

[A  legatee,  whether  expressly  such  or  as  cestuique  trust,  has  a  right 
to  satisfaction  on  an  administration  bond  affainst  real  assets,  in  the  hands 
of  devisee  of  administrator  de  bonis  non  of  the  original  testator ;  and  this 
though  the  nominal  legatee  and  executor  declared  the  trust,  and  cove- 
nanted to  pay  the  legacy.     2  Ves.  368.] 

So,  chancery  will  oblige  an  executor  to  give  security  for  the  payment 
of  legacy,  payable  at  a  future  day,  on  a  suggestion  that  he  wastes  the 
goods. of  the  testator.     R.  Ca.  Ch.  121. 

And  if  the  will  is  contested  in  the  spiritual  court,  will  stop  him 
from  receiving  the  debts,  &c.  till  the  contest  is  determined.  R.  Ca.  Ch. 
75. 

If  an  executor  pays  a  legacy  pursuant  to  a  will,  without  notice  of  a 
revocation  of  it,  it  shall  be  allowed  him,  though  afterwards  it  appears 
that  the  will  was  revoked.     Ca.  Ch.  126. 

(3  Y  4.)  What  shall  be  a  legacy. 

A  legacy  imports  a  bequest  made  by  a  testator  of  his  goods  and  chat- 
tels. 

But  it  may  be  secured  by  a  devise  of  lands,  &c.  Vide  ant^, 
(3  A  3,  &c.) 

Any  words  which  shew  the  intent  of  the  testator,  are  sufficient  for  a 
legacy.     Godol.p.  3.  c.  22.  sect.  21,  &c.     Vide  Devise,  (N  1.) 

As,  if  the  testator  desires  his  executor  to  give  200/.  to  B.  with- 
out limiting  a  time  for  payment;  it  will  be  a  good  legacy.  1  Ch.  R. 
246* 

If  a  legacy  is  given  by  a  will,  and  an  annuity  or  a  legacy  of  greater 
value  to  the  same  person  by  a  codicil,  it  shall  not  be  intended  in  satis- 
faction of  the  legacy  by  the  will,  but  the  legatee  shall  have  both.  P.  W. 
424.  , 

[A  donalio  causa  mortis  is  in  the  nature  of  a  legacy,  but  need  not  be 
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proved  in  the  spiritual  court  as  part  of  the  will,  for  it  operates  as  a  deds- 
ration  of  trust  upon  the  executor.     3  P.  W.  356.] 

[It  is  not  good  unless  made  by  the  party  in  his  last  sickness. 
Ibid.] 

[It,  is  not  absolutely  necessary  that  it  should  be  in  extrems^  a  deliyerj 
with  declarations  of  the  intention  at  any  time,  if  «never  revoked,  seems 
good.     2  Brown,  612.] 

[Nor,  unless  it  is  delivered  in  his  life-time.     Ibid.] 

[Nor,  of  a  chose  in  action,  the  property  whereof  does  not  pass  by  de- 
livery.    Ibid.] 

[The  delivery  of  receipts  for  the  consideration  of  South-Sea  annaities 
is  not  sufficient  delivery  to  support  a  donatio  causa  mortis  of  the  annui- 
ties.    2  Ves.  431.] 

[There  cannot  be  a  donatio  causa  mortis  of  stock  or  annuities  witboat 
fk  transfer,  or  something  tantamount.     2  Ves.  431.] 

(3Y5.)   Of  what  tiling  void. 

But  a  void  legacy  shall  not  be  decreed;  as,  if  the  husband  of  an 
oiphan  in  London  devises  the  money  which  belongs  to  his  wife  in  the . 
hands  of  the  chamberlain  of  London ;  for  this  is  a  chose  in  action  not 
devisable.     R.  2  Vent.  341. 

So,  if  a  man  devises  a  thing  which  by  custom  belongs  to  tlie  heir  at 
law,  as  an  heir-loom ;  it  will  be  void. 

So,  if  he  devises  eoods  which  he  has  only  as  executor  or  administra* 
tor,  before  a  full  admini«>tration  made. 

(3  Y  6.)  How  a  legacy  shall  be  paid. 

A  legacy  shall  be  paid,  after  all  debts  are  discharged,  out  of  the  per- 
sonal estate. 

So,  if  land  d^cends  to  the  heir,  and  the  personal  estate  is  exhausted 
by  the  payment  of  debts  upon  bond,  &c.  -to  which  the  land  was 
liable,  the  legatee  shall  have  aid  in  equity  against  the  real  estate. 
$emb.  Sal.  416. 

So,  if  the  personal  estate  is  exhausted  by  the  payment  of  a  mortgage. 
Sal.  450.     Vide  ante,  (3  P  3.) 

[A  legacy  shall  be  paid  out  of  assets  which  were  contingent  at  the 
death  of  the  testator,  and  fall  in  afterwards,  though  the  assets  which  he 
left  upon  his  death  were  insufficient  for  that  purpose.     2  P.  Wms.  78.' 

[Thus,  it  shall  be  paid  out  of  a  reversion  expectant  on  an  estate-tail^ 
If  the  estatcrtail  determines.     11.  2  P.  Wms.  78.] 

[Where  there  are  two  executors  residuary  legatees,  and  on  setding 
accounts  one  of  them  leaves  in  the  hands  of  the  other  a  sum  sufficient  to 
discharge  the  other  legacies,  and  he  in  whose  hands  the  money  is  left 
afterwards  becomes  bankrupt  without  having  paid  the  legacies,  the 
o^her  shall  answer  out  of  his  moiety  of  the  residue,  as  far  as  it  will  go  in 
discharge  of  them,  though  the  legatees  may  h»ve  received  interest  of  the 
bankrupt,  and  taken  a  dividend  under  the  commission.  Ld.  Raym. 
J3200 

[If  a  man  devises  his  lands  (then  In  mortgage),  subject  to  his  debts, 
to  B.  his  wife  for  life,  then  to  C,  the  interest  of  his  personal  estate  to 
B.  for  life,  then  to  C,  and  gives  B.  1500/.  if  she  accepts  his  will  m  lieu 
'^^Hower,  and  there  is  not  personal  estate  to  pay  debts  and  legacies;  if 
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the  mortgagee  takes  part  of  the  persobal  estatei  the  l^tees  shall  stand 
in  his  place  for  so  much  oat  of  the  real.     C.  T.  T.  5d.] 

[If  A.  on  marriage  convevs  a  freehold^  and  also  a  term  for  yearsy  to 
trustees,  to  raise  a  sum  for  hb  wife,  and  by  his  will  gives  a  portion  to 
his  daughter ;  his  son  and  heir,  executor,  shall  not  sell  the  term  to  pay 
his  wife^  but  it  shall  go  to  pay  debts  and  l^acies,and  the  wife's  be  charge- 
able on  the  freehold.    Bunb.  1370 

So,  if  the  personal  estate  is  de^sed  to  A^  and  a-term  vested  in  trus^ 
tees  for  payment  of  debts  and  l^;acies;  the  term  shall  be  applied  be&re 
the  personal  estate.     R.  1  Ch.  K.  47,  8. 

[If  lands  are  devised  to  pay  debts,  and  simple  contract  creditors  ex- 
haust personal  estate,  a  specinc  or  {lecuniaiy  legatee  shall  be  paid  out 
of  the  land  devised  to  pay  debts.     8  P.  W.  322.] 

[But  if  lands  are  devised  to  A.  in  fee,  aqd  specific  l^cy  to  B.,  and 
bond-creditors  come  on  specific  l^ga^  finr  payment,  B.  s&U  not  stand  in 
bond-creditors'  place^  to  charge  the  Idnd  devised  to  A.;  for  he  is  a  spedfic 
devisee  as  B.  specific  legatee.    Ibid.] 

[If  A.  purchases  a  term  for  1000  years  in  lands,  and  agrees  to  give  a 
consideration  for  the  inheritance,  and  vendor  covenants  to  procure  con- 
veyance to  vendee  and  heirs ;  A.  dies  before  con veyan<!e  made,  leaving 
B«  his  daughter  8000/.,  and  C.  his  son  executor  and  heir,  who  assigns 
the  term  in  trust  to  attend  the  inheritance^  and  then  takes  conveyance 
of  the  inheritance  to  himself,  then  he  confesses  judgment  to  one^  mort- 
gages the  inheritance  to  another,  without  taking  notice  or  assigning  the 
term,  and  dies  insolvent;  the  judgment  shaU  first  be  paid,  then  the  mort- 
gage, and  then  the  8000/.  to  B«  me  l^tee,  as  administratrix  to  C.  her  ^ 
brodier,  before  the  simple  contract  creditors.    8  P.  W.  828.] 
•     [If  a  man  gives  his  South  Sea  bonds  in  trust  that  his  executrix  pay 
several  legacies,  and  gives  all  the  residue  of  his  estate  tortus  wife  his  exe-  • 
cutrix,  and  the  Souw  Sea  bonds  are  not  su£Bcient,  they  shall  be  pmd 
out  of  the  other  part  of  the  personal  estate.     1  Atk.  2.] 

If  there  are  not  assets  for  debts  and  lq;acies,  the  debts  shall  be  paid 
before  l^acies  to  a  chari^.     P.  W.  264. 

But  ifland  is  devised  to  the  heir  in  tail,  a  legatee  shall  not  have  relief 
against  the  heir,  though  the  perscmal  estate  is  exhausted  by  payment  of 
debts  upon  bond,  &c.     R.  Sal.  416. 

[If  a  man  by  will  says,  <<  as  to  my  worldly  estate,  I  dispose,  8cc.  and 
gives  100/.  tohis^auffhter,  to  be  paid  by  his  son,  his  executor,  a  month 
after  his  widow's  deatUa,  to  whom  he  devises  his  real  estate,  with  house- 
hold goods,  and  stock  in  trade,  for  life,  and  then  to  his  son ;"  and  the 
personal  estate  is  insufficient,  the  daughter's  legacy  shall  be  paid  out  of 
the  real.     1  Ve&  499.] 

[If  A.  leaves  R  money,  she  leaving  C.  500/.  at  her  death,  and  A. 
dies ;  C.  dies ;  B.  dies ;  her  representative  cannot  set  oflT  a  demand  of 
B.  on  C,  for  the  dbmand  is  in  autre  droit.    I  Ves.  207*1 

[Where  the  use  of  goods  is  given  to  one  for  life,  he  must  sign  an  in- 
ventory expressing  them  to  be  in  his  custody  for  life  only,  and  then  to  be 
delivered  and  remain  to  him  in  remainder.    3  P.  W.  834.] 

[The  inventory  is  to  be  deposited  with  the  master ;  formerly  security 
was  required.     2  Atk.  82.] 

How  a  legacy  shall  be  paid  upon  a  devise  to  pay  debts  and  legacies, 
vide  ante,  (8  A  8,  &c.) 

When 
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When  a  kgateie  shall  nfimd*  «  abate  ia  pnipprtioa^  Hie  aatc^ 
(3  G  3.)-ix»t,  (8  Y  18,  19.) 

(3  Y  70  How  a  devise  shall  be  construed. 

[To  grandchildren^  shall  extend  to  great-grandcfaildreny  becanae  ia 
common  parlance  the  first  word  includes  the  Utta-.    Ambler,  608.] 

The  extent  of  the  words*  Vide  Device,  (N  1,  &cO"^  Vide  aatc^ 
(3  A  8.) 

[If  A.  devises  money  to  the  reUtioos  of  B*  to  be  equally  divided  be- 
tween them,  it  shall  be  confined  to  such  as  would  take  by  the  atatate  of 
distribudoQSy  but  they  abalJ  take  per  capita.     C.  T.  T.  251.] 

[If  A.  devises  to  his  near  relations,  it  means  such  as  are  within  the 
statute  of  distributions.    2  Ves.  527*     Vide  1  Brown,  81.] 

[If  a  man  devise  a  lemcy  to  his  nearest  poor  relations,  -it  shall  not 
extend  to  all  his  poor  relations,  even  that  he  knew.     1  Ves*  231.] 

[If  A*  by  will  declare  she  intends  todiqx>se  of  his  household  goods  by 
codicil,  and  devises  the  residue  of  his  personal  estate  not  di^Hwed  o£,  or 
reserved  to  be  dijsposed  of,  to  his  wife,  and  makes  a  codicil,  without  dis- 
posing of  his  household  goods,  they  shall  not  go  to  the  residuaiy  legate^ 
but  according  to  the  statute  of  distributions.     3  P.  W.  40.] 

[If  A.  bequeaths  to  bis  grandchildr^i  B.>  C*,  and  D.  1000/.  each,  and 
the  interest  to  their  use,  and  if  any  dies,  to  the  survivors  or  survivor, 
share  and  share  alike,  the  interest  to  be  paid  to  their  father,  to  be  im- 
proved to  their  use.  B.  dies  an  in&nt,  then  C.  dies;  the  share  which 
C.  took  by  the  death  of  fi.  shall  not  survive  to  D.,  but  go  to  the  fiuher, 
C.'s  administrator,  both  princq)al  and  interest ;  for  share  and  share  alike 
are  tantamount  to  equally,  to  be  divided.  *  C*  T«  T.  124.]* 

[If  a  man  gives  all  his  estate,  leases,  and  interest  in  bis  house  in  H., 
and  all  the  goods  therein,  and  all  plate,  &c.  to  his  wifis^  but  defiires  ber 
at  her  death  to  give  such  leases,  house,  goods,  &c.  amongst  such  of  his 
relations  as  she  shall  think  most  deserving ;  and  she  by  will  gives  her 
interest  in  the  house  to  A»,  and  after  legacies,  the  residue  of  her  per- 
sonal estate  to  whom  she  makes  executors,  and  dies  without  giving  the 
goods,  &c,  to  her  husband's  relations,  the  wife  took  only  beneficintly 
during  her  life,  and  the  goods,  &c.  or  the  value  of  them,  shall  be  d^ 
vided  among  the  next  of  kin  of  the  husband.     1  Atk.  469.] 

[A  devise  of  money  to  be  divided  among  all  the  children  of  A-  does 
not  extend  to  a  child  born  some  years  after  the  testator's  death.  2  Atk. 
121.] 

[If  A.  gives  3000/.  to  trustees  to  place  at  interest,  or  on  a  purchase^ 
and  to  permit  his  wife  to  take  the  profits  during  life,  and  then  to  divide 
the  whole  principal  and  interest  among  his  four  children,  shi^e  and  share 
alike,  and  the  survivors,  but  not  before  21,  or  marriage;  if  any  die  before, 
his  share  to  be  divided  among  the  survivors;  and  one  of  them,  B*al;« 
tains  21,  but  dies  in  the  mother^s  life ;  her  representadve  shall  have  her 
«hare  of  what  remains  in  money,  but  not  of  what  is  vested  in  real  estates, 
which  goes  to  the  heir  at  law.     2  Atk.  128.] 

[If  a  will  directs  that  the  interest  with  the  principal  of  a  testator's 
estate  shall  be  setded  on  the  daughter,  or  the  heirs  of  her  body,  as  the 
executors  think  fit ;  they  cannot  give  it  firom  her  to  them,  but  the  word 
or  must  be  construed  amL    2  Atk*  642.] 

[If  the  residue  of  real  and  personal  estate  is  devised  to  trustees,,  tp  be 
settled  on  testator's  daughter,  and  the  heirs  of  her  body,  but  in  case  she 
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die  leavmg  no  h&m  of  her  body,  then  as  to  one  moiety  to  A.  and  hit 
wife^  and  tbdr  heirs  for  ever,  and  as  to  the  othar,  to  B.  and  C;  this  is 
a  gift  to  the  daughter  for  life,  with  a  contingent  remainder  to  sach  heir 
ot  her  body  as  shall  be  living  at  the  time  of  her  death,  and  the  devise 
over  to  A.,  B.^  and  C.  is  good.     Ibid.] 

[If  a  man  by  will  appoints  the  interest  to  be  made  of  his  personal 
estate  shall  be  paid  to  his  father  for  life,  then  to  his  mother  for  life,  and 
after  their  decease  gives  the  residue  of  his  personal  estate  to  his  brother 
and  sisters,  and  the  sisters  of  his  wife,  share  and  share  alike^  and  if  either 
dies  before  him,  or  the  survivor  of  father  and  mother,  their  share  to  be 
divided  amcmgthe  survivors  of  them;  the  brother  dies  in  testators  life^ 
the  sisters  in  uie  mother's  life,  the  wife's  sisters  are  entitled  to  the  whole 
residue,  to  the  'accumulated  shares  of  the  persons  dead,  as  well  as  to  their 
own  origbal  shares.    S  Atk.  78.] 

[If  a  man  by  will  bequeaths  his  lands  to  his  wife  A.  for  life,  then  to  B. 
niece  to  my  said  wife ;  Item,  I  give  the  use  of  500/.  stock  for  her  natural 
life,  but  after  her  death  I  give  the  500/.  among  the  brothers  and  sisters 
of  my  said  wife ;  the  wife  and  not  the  niece  shall  have  the  500/.  for  her 
life.     S  Atk.  257.] 

[If  a  man  by  will  gives  money  to  trustees  to  pay  the  interest  to  his 
children,  with  other  directions,  but  makes  no  provision  for  the  contin- 
gency of  any  of  his  children  dying  wiihout  any  issue,  but  only  that  if  the 
issue  of  any  of  the  children  should  die  without  issue  before  21,  then  their 
share  to  be  divided  among  his  children  equally,  and  gives  the  residue  of 
his  estate  to  his  sons,  and  one  of  his  sons  dies  'widiout  issue,  his  share 
having  never  vested  in  him,  shall  not  go  to  his  representative ;  and  being 
a  share  of  a  sum  divided  from  what  testator  intended  to  be  the  resi- 
due, it  shall  not  go  to  the  residuary  legatees,  but  shall  go  among  the 
surviving  children.     3  Atk.  315.] 

[If  A.  by  her  will  gives  to  her  nieces  B.  and  C.  each  one-half  of  the 
produce  of  bank-stock,  and  to  their  issue,  and  if  either  of  them  die 
before  the  legacy  becomes  due,  and  leave  no  is^ue,  her  share  shall  go  to 
the  survivor ;  and  B.  has  a  s(m  at  the  time  of  the  devise,  and  dies  before 
A.,,  leaving  a  son,  this  son  is  entitled  to  a  moiety  of  the  produce  of  the 
stock ;  for  the  words  relate  to  any  issue  she  might  leave  at  her  death. 
8  Atk.  396.] 

[If  a  man  devises  5000/.  out  of  his  estate  to  be  equally  divided  be- 
tween his  children,  with  remainder  in  the  same  estate  to  his  first  and 
other  sons,  and  then  to  his  daughters ;  the  eldest  son  shall  have  a  share* 
3  Atk.  430.] 

[If  a  man  devises  lands  to  his  wife  for  life,  then  to  A.  and  the  heirs  of 
his  body,  and  for  want  of  such  issue  to  be  sold  and  divided  among  his 
relations,  according  to  the  statute  of  distributions;  and  A.  dies  witnout 
issue  in  the  life-time  of  the  wife,  she  is  not  entided  to  any  share  of  the 
distribution.     3  Atk.  758.     1  Ves.  84.] 

[If  a  man  by  will  gives  800/.  to  the  children  of  his  sister  S.,  to  be  paid 
by  his  executor,  and  equally  divided  at  21  or  marriage,  with  interest, 
and  failing  any,  their  share  to  the  survivors,  and  failing  all,  to  6.  S.. 
has  but  one  child  at  making  the  will ;  it  shall  be  construed  for  the  bene- 
fit of  all  she  shall  have.     1  Ves.  57.] 

[If  a  man  devises  his  residue  to  be  divided  into  fifths^  two  parts  to  A. 
and  B.  or  their  issue,  in  default  to  the  survivor  or  their  issue,  one  part 
to  C  or  his  issue,  one  part  to  another  brother  whose  name  he  has  forgot, 

or 
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or  his  isstei  another  fifth  to  D.  and  her  children;  it  shall  be  oomtniel 
to  such  le^tees,  or  their  issue,  whom  he  knew  not  whether  they  had 
children  hying  or  not;  and  to  such  legatees  and  their  children  jointly 
whom  he  knew  to  have  children.     1  Ves.  97.] 

[If  A.  devises  10^  a-piece  to  the  son  and  two  daughters  by  name  of 
F.  E.,  then  300/.  to  B.,  to  be  paid'at  81  or  marriage,  and  interest  id  tbe 
mean  time  for  her  maintenance;  but  if  die  dies  before,  then  to  tbe 
younger  children  of  F.  EL,  equally  to  be  divided,  the  eldest  son  to  be 
excluded,  and  says  nothing  of  interest ;  this  shall  go  to  sudi  »  are 
youimer  children  at  the  d^th  of  B.     1  Ves.  111.] 

[If  a  woman  having  a  power  tb  appoint  MOOL  to  her  kin,  and  bt 
derault  to  go  according  to  statute^  and  by  will  appoints  to  A.  her  nq)hew, 
he  paving  annuity  to  liis  mother,  and  ^ves  the  reddue  of  her  estate  to 
her  mece  B.,  and  A.  dies  in  testatrix's  life,  the  40Q0L  goes  to  B.  1  Ves. 
185.] 

[If  a  man  by  will  gives  his  daughter  A.,  wife  of  B.,  8000Z.  for  tbe  use 
of  her  younger  chil(&en,  in  such  manner,  share,  andproportionasshe 
pleases,  and  if  no  qipointment,  equally,  and  to  survive  if  any  die  under 
age  unmarried,  it  extends  only  to  those  bom  at  ynyViyig  the  will,  or  at 
most  at  testator's  death.     1  Ves.  S09.] 

[If  a  l^cy  is  given  to  younger  children,  and  after  testator's  death  i 
younger  becomes  ue  elder,  he  shall  nevertheless  have  his  share.  Ibid.] 

[If  a  man  devises  leasehold  to  his  wife,  for  so  many  years  as  she  shall 
liv^  then  if  son  R.  is  living,  to  him  for  so  many  years  as  he  shall  live; 
but  if  then  livinj^  and  shdl  then  or  afterwards  have  issue  male^  then  to 
him  absolutely ;  out  if  R.  die  in  wife's  life^  without  leaving  issue  nule^ 
then  Qver;  and  R.  dies  in  wife's  life;  it  goes  to  his  representsttve. 

1  Ves.  217.] 

[If  a  man  devises  all  his  lands,  &c.  to  his  wife  for  life,  then  to  his 
daughter  for  life,  then  *to  her  children,  equally  to  be  divided,  and  ix 
want  of  children  to  his  right  heirs  on  the  side  of  the  F.'s;  the  children 
take  as  tenants  in  common  for  their  lives  only,  and  each  is  entitled  to  a 
share  of  the  profits  from  the  death  of  the  mother,  though  not  bom  when 
tbe  will  mode.     1  Ves.  226.] 

[If  a  man  by  will  gives  a  daughter  4000/.,  provided  she  releases  when 
at  age  to  her  brother  A.  her  share  of  an  estate  under  her  grand&tber's 
will,  and  she  receives  part  of  it,  A.  is.  entitled  to  her  share.    Ibid.] 

[If  a  man  devise  in  trust  for  his  son  A.  for  life,  remainder  to  soppoiti 
&c.  remainder  to  his  first  son,  and  the  heirs  of  the  body  of  such  first  soOf 
and  for  default,  to  second,  third,  and  fourth  successively,  in  remsindtf) 
one  after  another ;  and  A.  has  no  son  at  making  the  will,  has  one  who 
dies  in  testator's  lifetime,  and  another,  this  last  shall  take  as  first  scm,  and 
he  might  ako  take  by  the  remainder  to  the  second  son.     1  Ves.  290.] 

[If  a  man  gives  30,000/.  to  his  wife,  and  after  other  pecuniary  Iq^sdes, 
the  residue!  of  his  personal  to  His  eldest  son  R.,  except  such  l^;acies  9S 
he  sh^  indorse  as  a  codicil,  and  by  such  indorsement  he  directs  that  tbe 
30,000/.  should  be  to  his  wife  for  life  only,  and  then  to  be  divided  among 
his  children  as  she  should  by  deed,  will,  or  instrument  in  nature  of  > 
will,  direct;  .and  she  marries  again,  and  in  her  second  husband's  life 
(having  power  to  dispose)  by  wilTappoints  the  distribution  of  the  monej) 
and  two  of  the  children  die  in  her  life-time,  their  shares  go  to  the  repre- 
sentatives of  R.,  the  residuary  legatee,  and  shall  not  be  divided  ook^ 
the  rest  of  the  children.     2  Ves.,  61] 

^  [If 
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[If  a  man  gives  a  mm  to  his  son  W/s  younger  childrenj  to  be  paid-at 
fil^  and  if  any  dies,  to  survive  to  the  others,  it  vests  in  those  wno  are 
bom  at  testator's  deaths  and  does  not  include  those  bom  afterwards* 
8Ves.8S.] 

If  a  man  devises  the  moiety  of  his  personal  estatd^  the  moiety  of  monq^, 
bonds,  and  leases  passes.    R.  Ca.  Ch.  16. 

[Devise  of  arrears  of  interest  passes  arrears  of  an  annuity.  2  Yes. 
430.] 

[A  devise  to  trustees  to  pay  the  produce  to  A.  without  limiting;  the 
duration  of  the  interest,  is  an  absolute  gift  of  the  principaL  1  Brown^ 
^32.] 

If  'he  devises  his  worldly  estate,  viz.  that  debts  be  paid,  and  my  wife 
have  a  moiety  of  what  is  left,  and  the  remaining  part  of  my  estate,  real 
and  personal^  I  give  to  my  brother.  R.  that  the  wife  shall  have  a  moie^ 
of  the  real  and  personal  estate  after  debts  paid.    2  Ver.  690. 

[If  8  man  by  will  devise  all  his  lands  in  W.  to  his  sister  A.  for  life, 
with  remainders  over,  then  to  her  husband  B.  for  life,  then  to  C.  for  life^ 
with  remainders  over,  and  makes  A.  and  B.  and  another  executors,  and 
directs  the  surplus  of  his  personal  to  be  laid  out  in  lands  to  be  settled  to 
the  same  uses;  and  by  his  codicil  gives  C.  an  annui^  out  of, the' freehold 
lands,  limited  to  him  dll  they  come  to  be  possessed  bv  him,  and  reciUnff 
his  will^  directs  that  liis  dwelling-house,  after  the  death  of  A.^  shoulg 
come  to  B.,  but  the  rest  of  the  lands  thereby  given  to  B.  he  directs  the 
profits  of  them  to  be  divided  between  B.  and  C.j  and  C.'&  annuity  to  be 
taken  as  part  of  his  dividend ;  C.  is  not  entitled  to  the  moiety  of  the 
interest  of  the  surplus  of  the  personal  estate  during  the  life  of  B.  after 
the  death  of  A.    2  Atk.  1 67.] 

If  a  man  devises  all  his  household  goods^  his  plate  passes.  2  Ver.  638. 
Or,  all  his  fiimiture  and  pictures.     R.  2  Ver.  512. 
-  If  a  man  devises  all  his  personal  estate  in  W.  to  A.^  it  will  be  a  specific 
legacy,  and  Mdll jriva  all  his  goods,  coaches,  horses,  and  all  that  be  had 
at  that  place.     R.  2  Ver.  688.     Eq.  R.  87. 

[If  A.  devises  to  his  nephew  and  other  trustees  6000/.  South  Sea  an- 
nuities, to  be  laid  out  on  lands  to  be  settled  on  B.,  &c.  and  by  codicil^ 
taking  notice  of  this,  gives  1200/.  to  the  same  uses,  and  makes  his  nephew 
executor^  and  dies  possessed  of  larse  personal  estate,  but  only  5360/. 
South  Sea  annuities  when  he  made  the  will  \  %his  is  a  specific  I^cy,  and 
the  5360/.  shall  not  be  made  up  6000/*  out  of  the  personal  estate.  C.  T. 
T.  152.     3P.Vir.384.]  ,    , 

[But  if  A.  devises  1000/.  South  Sea  stock  to  his  wife^  he  having  then 
1800/.,  afterwards  reduces  it  to  200/.,  then  makes  it  up  1600/.,  then  the 
act  takes  place^  changing  three-fourths  of  the  South  Sea  stock  into 
annuities,  and  testator  dies,  having  400/.  stock  and  1200/.  annuities^ 
the  wife  shall  have  the  whole  legacy  of  1000/.     C.  T.  T.  226.] 

[If  a  man  devises  to  A.  400/.  (without  the  word  my)  East  India 
bonds,  to  pay  the  interest  to  B.  till  21  or  marriage,  then  to  pay  the  said 
400/.  Elast  India  bonds  to  her ;  and  recites  thisbequest  in  codicil,  and 
another  of  three  exchequer  orders,  which  he  has  since  disposed  of,  and 
substitutes  a  pecuniary  lesacy  for  these  orders,  and  only  one  East  India 
bond  is  found  at  his  death,  it  is  not  specific,  but  a  bequest  of  quantity^ 
and  shall  be  made  good  from  the  residue.     2  Ves.  360.) 

[If  a  sum  of  South  Sea  annuity  stock,  or  South  Sea  annuities^  is  given 
to  several  persons  in  several  proportiops,  and    13.13   the  remamder 

thereof 
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thereof  to  A.,  and  there  is  ft  deficiency^  it  is  sj^ecific^  and  Aa&  not  be 
made  good  from  the  residue,  but  all  the  parties  must  abate  in  propoitioD. 
Ibid.] 

If  he  devises  15/.  a-piece  to  each  of  his  rehitions  on  the  part  of  his 
fiither  and  mother,  payment  of  15/.  to  A.  and  15/.  a-piece  to  each  child 
of  A.  will  be  good ;  though  it  is  not  conformable  to  the  distribution 
upon  the  statute  for  the  distribution  of  intestates'  estates.  2  Ver. 
S81. 

So,  a  devise  of  his  personal  estate  in  W.  to  A.^  gives  him  the  reots 
due  at  his  death  of  the  lands  in  W.     Eq.  R.  87* 

Though  it  be  all  his  personal  estate,  except  his  bedding :  for  that  does 
.not  restrain  the  words  to  furniture.    Ibid.  88. 

FA  devise  of  the  rents  and  profits  of  an  estate  to  a  husband  for  life, 
without  impeachment  of  waste,  enables  him  to  cut  timber.    1  ^tk. 

467.] 

If  a  man  devises  his  bond,  debt,  &c  the  money  due  passes. 

And  the  interest,  as  well  as  the  principal,  due  upon  the  bond. 

If  a  man  devises  all  his  household  goods,  money,  and  plate;  thisgiTes 
all  money  due  upon  mortgage  or  security,  but  not  his  South  Sea  or 
annuity  stock  (being  as  a  chattel  real).  Per  Gilbert  Ch.  B.  £q.  Ca. 
SOS.  Dub.  per  me,  being  coupled  with  the  household  goods^  whether 
it  extended  beyond  money  in  the  house. 

[A  devise  of  200/.  secured  on  mortgage  on  the  estate  of  A.,  and  all 
messuages,  lands,  and  tenements  for  securing  the  same,  passes  the  prin- 
cipal only.  2  Atk.  112.] 

[If  a  father  leave  his  daughter  a  money  legacy,  and  then  devises  to 
her  all  goods  and  things  of  every  kind  and  sort  whatever,  found  in  her 
closet  at  his  death,  this  does  not  pass  money  found  there.     Ibid.] 

[Goldsmiths'  notes  and  bank-bills  do  not  pass  by  a  devise  of  mort- 
gages, ground-rents,  judgments,  &c.  whatever  I  have  or  shall  have  at 
my  death,  as  plate,  jewels,  linen,  household  goods,  coach  and  horses. 
2  Atk.  102.] . 

[Bank-notes  will  not  pass  by  the  word  securities,  but  must  be  con- 
sidered as  cash ;  dividends  paid  into  the  bank  where  testator  kept  his 
cash  are  not  dividends  due  and  received  by  him.     3  Atk.  226.] 

[If  one  seised  of  lands  in  A.  and  possessed  of  a  term  for  years  in  B^ 
devises  all  his  lands  and  real  estate  in  A.  and  B.  to  S.  and  his  heirs,  and 
then  disposes  of  his  personal  estate,  this  will  not  pass  the  term  to  S. 
S  P.W.  26.] 

If  he  devises  to  his  wife  1200/.  and  all  the  goods,  chattels,  plate, 
jewels,  household  stufi*,  and  stock  in  and  belonging  to  his  house;  400/. 
in  his  house  does  not  pass.     Pr.  Ch.  8. 

[But  by  a  devise  of  a  man's  house,  with  ^^  all  that  shall  be  in  it''  at 
the  time  of  his  death,  bank-notes  and  cash  shall  pass.     Ambler,  68.] 

[Current  coin,  if  curious  pieces,  and  kept  with  medals,  will  pass  as 
such.     3  Atk.  201.] 

[A  library  of  books,  whether  small  or  great,  will  not  pass  as  furniture. 
Ibid.     Free.  Chan.  207.] 

[A  bequest  of  household  goods  has  exactly  the  same  effect  as  a  bequest 
of  household  furniture.     D..  Ambl.  606.] 

[Furniture  comprises  whatever  contributes  to  the  use  or  convenience 
of  the  householder,  or  the  ornament  of  the  house.     D.  AmbL  610.] 

[Abe- 
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PA  b«qilM  affimiitin^will  pass  pictm^  |fUt  ttpvti  tbe  hon^.     D. 

2  Ves.  279.     R.  Ambl.  605.] 

[And  lineii.    D.  ibid.     Free.  Cha.  207.] 

[Though  ornamental  only.    R.  Ambl.  605.  Vteti.  Cha.  207.] 

[And  cbinfl.    Ibid.] 

[Though  ornamental  only.    Itrid.] 

[And  plate.     R.  AmW.  610.  Free.  Cha.  207.     1  P.  Wma.  421 .] 

[Though  never  used.    H.  Amb.  610.     Prec.  Cha.  207.] 

[Unless  it  was  bought  to  traffic  with.     D.  Ambl.  611.    Prec.  Cha. 

207.] 

[But  a  bequest  of  ftimitm'e  will  not  pass  things  bought  to  trade  with, 

which  would  otherwise  be  looked  upon  as  furniture.     D.  Ambl.  611. 

l^fec.  Cha.  207.] 
[Though  they  are  occasionally  used.    D.  Prec.  Cha.  207.] 
[Nor  mil  it  pass  globes  or  mathematical  instruments.     Prec.  Cha. 

207.] 

[Nor  watches.     R.2Ves.279.] 

[Nor  malt,  hops,  beer,  or  victuals  in  the  house.    R.  3  P.  Wms.  334.] 

;Nor  books.     R.  Ambl.  605.     3  Atk.  201 .     3  Ves.  jun.  311.] 

[If  one  devises  to  his  wife  all  his  household  goods,  and  other  goods, 
plate,  and  stock,  within  doors  and  without,  and  bequeaths  the  residue 
of  his  personal  estate  to  B.,  the  testator's  ready  money  and  bonds  do  not 
go  to  die  wife ;  for  then  the  residuary  bequest  would  be  void.  3  P.  W. 
112<] 

If  A.  settles  a  house  upon  his  daughter  for  life,  and  afterwards  to 
others,  and  by  his  will  devises  all  the  goods,  furniture,  and  ornaments 
in  the  house,  to  such  persons  as  the  house  was  to  go  to  after  his  death; 
the  daughter  shall  not  have  the  property  and  disposal  of  the  goods,  but 
the  use  only  for  her  life.     R.  Fr.  Ch.  26. 

If  he  devises  to  his  wife  his  rings  and  household  goods ;  plate  used  in 
the  house  doth  not  pass.     Pr.  Ch.  207. 

[By  a  bequest  of  household  furniture  which  should  be  within  or  upon  the 
premises  at  the  time  of  testator*^  death,  plate  which  was  very  considerable, 
but  was  proved  to  be  in  use,  and  suitable  to  the  rank  of  the  testator, 
and  pictures  which  wefe  hung  up,  and  linen  were  held  to  pass,  but  not 
books.     Ambler,  605.] 

[By  a  bequest  of  plate,  &c.  and  stoves  of  all  kinds,  and  other  goods 
and  chattels  whatsoever,  which  should  be  in  and  about  his  dwelling- 
house  at  T.,  running  horses  were  held  to  pass.     Id.  612.] 

[If  a  woman  says,  I  give  to  B.  all  my  goods,  wearing  apparel  of  what 
nature  and  kind  soever,  except  my  gold  watch ;  household  goods,  wear- 
ing apparel,  and  ornaments  of  the  person  only  pass,  but  not  the  residue. 

3  Atk.  61.] 

If  he  says,  the  furniture  and  pictures  in  my  houses  in  A.  and  B.  shall 
go  with  my  houses,  and  my  chapel  plate  to  my  chapel;  though  furniture 
generally  includes  plate,  yet  plate  carried  for  his  use  from  one  house  to 
another  does  not  go  with  his  houses ;  for  here  it  is  distinguished  from 
his  furniture.     R.  Pr.  Ch.  251 .     Eq.  Abr.  200. 

[China  passes  under  the  word  furniture,  unless  the  devise  is  by  a  shop- 
keeper.    2  Ves.  430.] 

If  he  devises  to  A.  his  silver  tea-kettle  and  lamp  with  the  appurte- 
nances; the  sil  vet  tea-pot,  milk -pot,  tongs,  and  canisters  do  not  pass. 
R.  Eq.  Abr.  201. 

So, 
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So»  ifhe  devises  all  his  goodsy  chattels,  fimutiire^  bousdiold  atnfl^  and 
oifaer  thiMs  whidi  then  were  or  shoald  be  in  his  house  at  his  death ; 
265/.  rea^  moneyi  in  the  house  at  his  death  does  not  pass ;  tor  other 
things  import  others  of  like  nature*     R.  Eq.  Abr.  201/ 

[If  a  man'devises  all  his  estate,  real  and  personal,  to  trustees  on  trust, 
as  to  so  much  of  his  personal  as  should  be  on  his  seat  at  P.  to  sufier  hb 
wife  to  enjoy  during  life;  a  sum  of  money  in  the  house  does  not  pasi^ 
but  all  stock,  live  and  dead,  and  all  stores  on  the  lands  in  hand,  do  pass. 
S  Atk.  4S0.] 

If  he  devises  so  much  money  to  all  the  hospitals ;  it  extmds  only  to 
all  the  ho^itals  in  the  town,  «c.  where  he  lives,  if  there  are  any  there. 
P.  W,425. 

[If  A.  gives  loot,  to  each  of  the  public  charities  mentioned  in  the  will 
of  B.,  this  includes  charities  not  confirmed  bv  charter,  as  to  the  poor  of 
a  parish,  or  poor  housekeepers,  at  the  discretion  of  an  executor ;  the  ex- 
tensiveness  makes  it  public.    2  Atk.  87*] 

But,  if  a  man  devises  all  his  moveable  goods  and  cbattds,  his  debts  do 
not  pass.     R.  Jon.  225. 

If  he  devises  all  his  furniture  at  his  house  at  B.,  goods  packed  op  to 
be  sent  and  used  for  furniture  there  do  not  pass.     R.  2  Ver.  739. 

Nor,  ffOod6  removed  from  the  house  by  accident,  by  reason  that  the 
lease  of  &e  house  was  surrendered  or  expired,  if  done  without  fraad  in 
the  par^.    R.  2  Ver.  747. 

[If  cajMain  of  a  man  of  war  devises  all  his  goods  on  board  the  ship 
A.  and  they  are  removed  to  ship  B.  before  his  death,  vet  they  pass ; 
though  in  case  of  a  devise  of  goods  in  a  house  it  is  otherwise^  unless  they 
were  removed  on  uccount  of  fire,  and  testator  dies  soon  after.  1  Yes. 
271.] 

Soy  if  a  man  agrees  that  his  wife  shall  not  have  any  of  his  personal 
estate,  except  the  household  soods  and  furniture  at  his  death  ;  and  he 
has  two  houses,  one  in  which  he  lives,  and  the  oth^  for  the  use  of  sea- 
men; tlie  wife  shall  have  the  former  only.    2  P.  W.  302.  304. 

If  an  upholsterer  devises  his  household  goods,  those  in  his  shop  do  not 
pass.     2  P.  W.  303. 

FA  devise  by  an  India  captain  of  all  household  furniture,  linen,  plate, 
and  apparel  whatsoever,  includes  only  what  is  for  domestic  use,  not  what 
is  for  trade  or  merchandize.     1  Yes.  97.] 

So,  if  a  man  devises  his  utenuls ;  plate  and  jewels  do  not  pass.  R. 
Dy.  59.  b. 

[A  devise  of  household  goods  and  implements  of  household  does  not 
pass  malt,  hops,  beer,  or  victuals  in  the  house,  nor  guns  and  pistols  used 
in  riding  or  shooting  game ;  but  a  clock  in  the  house  not  fixed  to  it  passes. 
3  P.  W.  834..] 

[If  a  man  possessed  of  a  lease  of  a. farm,  malthouse,  &c.  at  402.  per 
ann.  gives  to  his  wife  all  his  household  goods,  cattle,  corn,  hay,  and  im- 
plements of  husbandly  and  stock  belonging  to  his  house,  messuage,  &nD, 
and  premises  in  said  lease,  and  she  to  pay  the  40Z.  rent ;  the  stock  in  the 
tnalt  trade  passes.  3  Atk.  64.] 

If  by  will  he  acciuits  his  servant  of  all  debts,  accounts,  and  demands ; 
a  trunk,  in  which  there  are  jewels,  &c.  in  the  custody  of  the  same  servant, 
is  not  thereby  devised  to  him.     Semb.  2  Yer.  114. 
^  If  he  devises  to  his  wife  all  his  jewels ;  his  collar  of  SS.  and  garter,  or 
di  amonds  fastened  to  bonnet  or  robes,  do  not  pass.    U.  Owen%  1 24. 

If 
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If  be  deijseii  all  his  housebdid  goods ;  plate  commonly  used  in  the 
family  passes.     P.  W.  425* 

[Bv  a  bequest  of  all  drawings  and  pictures,  pictures  bought  after  mak- 
ing t&e  will  pass.     Ambler,  641.] 

[If  a  man  by  will  devises  all  his  plate  to  his  wife,  and  by  his  codicil 
gives  her  the  use  of  his  household  ffoods  for  life  only ;  if  it  appears  the 
plate  was  used  in  his  house,  the  woros  household  goods  include  the  plate, 
and  she  shall  have  it  for  life  only.     3  Atk.  369.] 

So,  if  A.  devises  200/.  to  each  of  his  three  daughters,  and  if  any  die 
without  issue,  her  part  to  go  to  the  survivors ;  if  any  marries  and  dies 
without  issue,  her  part  does  not  survive ;  for  money  cannot  be  entailed. 
R.  2  Vent  349. 

[If  A.  gives  three-fourths  of  his  personal  estate  to  his  three  sons, 
equally  to  be  divided,  and  devises  the  other  fourth  to  his  sons  in  trust 
for  his  two  daughters,  the  interest  to  be  paid  to  them  respectively  duriog 
their  livea^  and  afterwards  to  their  or  either  of  their  child  or  children, 
and  for  defi&ult,  to  his  three  sons,  equally  to  be  divided ;  and  one  of  the 
daughters  dies,  leaving  a  son,  the  other  without  issue,  her  moiety  shall 
go  to  the  son  of  the  other.    C.  T.  T.  27.] 

If  a  man  devises  10/.  to  each  servant  living  with  him  at  his  death ;  it 
does  not  extend  to  the  steward  of  a  court,  or  such  a  one  who  serves 
many  others  besides  the  testator.     R.  2  Ver.  546. 

[If  a  man  gives  100/.  to  the  two  servants  living  with  him  at  the  time 
of  bis  death,  and  has  only  two  at  making  the  will,  but  takes  a  third,  and 
all  three  live  with  him  at  his  .death,  the  100/.  shall  be  divided  among 
them  all.    2  Yes.  56a] 

If  he  devises  so  much  sugar  to  be  paid  at  such  a  time ;  if  it  is  not  paid 
at  the  time,  the  executor  shall  be  decreed  to  pay  the  value  with  interest. 
R.  2  Ver.  553. 

If  he  devises  land  and  money  to  his  wife ;  provided,  if  she  dies  with- 
out issue,  80/.  shall  go  to  his  brother,  after  the  death  of  his  wife ;  if  she 
has  no  issue  at  her  death,  the  80/.  shall  so  to  his  brother,  for  it  shall  be 
intended  to  be  immediately  upon  her  deaui.     R.  2  Ver.  758.  766. 

[If  A.  by  a  codicil  gives  to  B.  during  her  natural  life  his  house,  with 
all  the  goods  therein,  the  devisee  has  no  larger  interest  in  the  goods  than 
in  the  house.     1  Atk.  470.]  ' 

[If  a  man  covenants  to  lay  out  a  sum  in  lands,  and  devises  his  real 
estate  before  such  purchase  made,  the  money  agreed  to  be  laid  out  will 
pass  to  the  devisee.     1  Atk.  572.] 

[If  a  man,  having  made  his  will,  enters  into  a  contract  for  purchase 
of  land,  the  lands  contracted  for  will  not  pass  by  the  will,  but  descend. 
Ibid.] 

[If  an  ancestor  after  makins  his  will  aerees  for  the  purchase  of  parti- 
cular lands,  the  heir  at  law  shall  have  them  if  good  title  can  be  made, 
otherwise  not,  nor  shall  he  in  that  case  have  the  money.     Ibid.] 

[The  word  esUte  passes  not  only  land,  but  all  the  interest  the  testator 
has  in  it,  though  there  is  a  locality.   2  Atk.  S7j 

[If  A.  devises  lands  to  trustees  to  receive  the  rents  and  pay  them  to  his 
wife  for  life,  and  to  permit  hei  to  charge  them  with  200/.  then  to  B.  for 
life,  then  to  C.  for  life,  charged  and  chargeable  as  aforesaid,  and  after 
determination  of  these  estates,  to  D.  his  heirs,  &c.  charged  and  charge- 
able with  1000/.  a-piece  to  his  six  nieces,  to  be  paid  to  them  respectively 
in  twelve  mondis  after  his  death,  and  to  be  raised  by  the  trustees  in  like 

Vol.  IL  Y  y  manner ; 


690  CHANCERY. 

manner;  the  wcrds  cbArged  and  ch^rgeHbte  mil  Ofet  Bi6  {fl^cnlar 
estates  as  well  as  the  fee,  and  the  legacies  shall  be  paid  t#df^  xiiontb 
after  the  deatli  of  A.     1  Yes.  168.] 

If  he  devises  his  personal  estate  and  the  produce  of  it  to  his  son,  and 
ifhe  dies  before  21  ormarriaffe,  to  his  brother:  if  the  son  dies  before  21, 
the  brother  shall  have  only  the  capital,  not  the  produce  in  the  Iife>tuDe 
of  the  son.     R.  1  P.  W.  BOS. 

[If  personal  estate  is  devised  to  A.^the  produceofit  (after  maintenance) 
to  be  laid  up  till  he  is  21 ;  and  if  he  dies  before  21 »  and  hi^  mother  has 
ho  children,  then  all  the  legacies  and  bequests  to  A.  to  go  to  B.:  A.  dies 
before  21 ;  the  produce  from  the  death  of  A.  shall  accnmulate  and  be 
added  to  the  capital,  and  if  the  motlier  dies  without  children^  goes  to  B. 
3  l\  W.  300.     2  Atk.  473.] 

[If  a  mother  gives  all  her  real  and  personal  estate  to  her  danglilerand 
her  heirs ;  but  if  she  die  before  site  is  of  age  to  dispose  thereof,  then 
gives  the  same  to  trustees  to  raise  6000^  for  a  charity,  th^  residue 
thereof^  if  her  daughter  dies  unmarried,  to  her  (testatrix's)sisters;  and  the 
daughter  marries,  has  a^daughter,  and  dies  aged  20;  her  husband  shall 
have  the  personal  estate,  as  she  was  of  age  to  dispose  of  that  at  U;  the 
real  estate  shall  satisfy  the  6000/.  |ind  subject  thereto  go  to  the  httsbaud 
for  life  as  tenant  by  curtesy,  and  then  to  his  daughter  in  fee.  1  Atk. 
426.] 

[If  one  devises  lands  to  trustees  to  be  sold,  and  the  monejr  to  be 
out  in  lands  or  stock,  in  trust  to  permit  A.  to  receive  the  profits  during 
life^  then  in  trust  to  B.  during  life,  then  in  trust  for  the  use  of  tbei&sne 
of  the  body  of  B.  with  remainders  over,  the  money  nmM  be  laid  out  in 
land,  B.  has  only  an  estate  for  life>  issue  takes  in  male  and  female,  and 
there  must  be  cross-remaindeirs  to  the  females. .  2  Atk.  265.] 

[If  a  man  by  will  creates  a  term  in  trust  by  the  rents  and  profits^  or 
by  mortgage^  to  raise  portions  for  the  daughters  of  his  son  A.  jfRiyable 
at  18  or  marriage^  with  a  maintenance  in  the  mean  time,  with  k  poorer 
to  A.  to  make  a  jointure  of  ail  the  premises,  the  portions  cattdot  be 
raised  so  as  to  a£kct  tlie  jointress^  but  «ball  be  raised  by  i!m>irtgage  of 
the  reversion^  with  interest  from  die  time  they  were  payable.  2  Atk- 
S54.] 

[If  a  man  gives  all  his  real  and  personal  estate  to  A.  and  B.  equally 
between  them  for  life,  and  on  the  death  of  A*  the  whole  estate  to  6.ia 
tail  general,  and  for  want  of  such  issne  to  C.  in  fee,  and  gives  pecnniaK 
legacies  chargeable  on  the  real,  if  the  perscmal  not  sufficient ;  and  then 
gives  all  the  residue  of  his  personal  estate  to  Dm  D«  sball  ^^^^  ^^  ^ 
not  B.     2  Atk.  372.] 

[If  money  is  devised  to  trustees,  to  be  laid  out  in  the  purchase  of  v^ 
annuity  clear  for  A.,  it  means  an  anmilty  free  firbm  taxes.  2  AtL 
876.] 

[It  a  man  makes  his  will  in  Jamaica,  and  gives  several  legacies  to^e 
paid  in  sterling  money,  then  two  legacies  generally  without  mentioning 
stcrlingi  then  devbes  real  estate  and  speoific  legacies,  then  other  lega- 
cies in  sterling,  and  dies,  leavkig  efiPects  in  England  and  in  Jwtamo^  the 
two  legacies  must  be  paid  in  Jamaica  cutroicy  <^ly^  though  one  of  the 
legatees  lives  in  England.  •  2  Atk.  465.] 

[As  long  as  the  fund  exists  upon  which  a  legacy  is  dbatgei,  thotsh 
it  devolves  to  the  heir  or  executor,  yet  Aey  sfball  ttte  it  siAject  to  the 
charge :  therefore  if  A.  says  that  What  his  personal  fidls  short  dfpfljpn? 
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legacies  he  charges  on  his  hinds,  and  then  gives  to  fi.  the  household 
goods  in  the  schedale  annexed^  he  paying  certain  annuities,  and  annexes 
no  schedule,  the  household  goods  in  the  executor's  hands  shall  be  first 
applied,  then  the  personal^  and  then  th^  lands.    2  Atk.  605.] 

[Legacies  of  the  sqnie  specific  thing,  in  different  codicils,  are  only 
repetitions;  so  of  the  same  sum  of  money,  or  quantity  of  things;  legacies 
in  the  last  codicil  greater  than  in  the  first  are  not  additional  several 
legacies,  but  augmentations  of  the  first,  and  if  smaller,  diminutions  of  the 
first.     2  Atk.  6S6.] 

[If  a  mother  by  will  gives  her  daughter  30Z.  per  ann.  whilst  unmar- 
ried, by  15/.  at  May-day,  and  15/.  at  All-saints,  and  she  marries  before 
the  half-year's  payment  becomes  due,  she  shall  be  paid  p-o  rata  till  the 
time  of  the  marriage.     3  Atk.  3S0.] 

[If  a  man  devises  all  his  plate,  books,  pictures,  and  household  goods 
to  such  male  (when  21)  as  shall  then  be  entitled  to  the  trust  in  posses- 
sion of  his  real  estate,  and  till  then  the  said  plate,  &c.  should  be  kept  at 
D.  and  used  by  such  male  residing  there,  declaring  his  will  to  be  that 
said  plate,  &^.  may  go  as  heir-looms  with  his  estate  as  long  as  the  law 
will  permit ;  they  shall  go  as  heir-looms,  for  the  devise  is  only  a  disposi- 
tion of  the  use  till  the  person  entitled  to  the  inheritance  attain3  21 . 
3  Atk.  347.] 

[If  a  man  by  will,  reciting  that  he  has  settled  his  estate  on  A.  for  life/ 
to  his  first  and  other  sons  in  tail  male,  and  then  to  be  sold,  and  thd 
money  divided  between  fopr  persons,  then  directs  that  his  household- 
stuff  at  H.  should  remain  and  continue  there  for  the  use  of  such'  person 
or  persons  as  shall  enjoy  the  estate  by  the  settlement^  to  be  delivered  to 
him  or  them  by  his  executor,  when  the  person  is  capable  of  giving  a  dis- 
charge^ and  in  the  mean  time  his  executor  to  take  care  of  them  ;  thejb 
shall  not  be  sold  as  heir-looms  with  die  house^  but  go  to  the  representa- 
tive of  A.  the  first  taker.     1  Ves.  196.] 

[If  books  are  devised  to  tenant  in  tail,  they  are  not  heir-looms,  but 
his  property  as  first  taker.     2  Yes.  121.] 

[If  a  man  devises  a  house  and  appurtenances  to  his  wife  during  widow- 
hood, but  that  his  son  when  21  or  married,  might  have  it,  paying,  8cc.' 
and  she  marries,  and  he  is  not  21,  when  21  he  may  have  it;  the,inter-« 
vening  interest  is  undisposed  of,  and  goes  to  the  respective  residues 
real  and  personal.    Ibid.] 

*  [If  a  husband  who  is  bound  to  leave  his  wife  500/.  by  will,  and  having 
no  India  stock  \  but  his  wife  being  entitled  to  700/.  bank-stock  en  atttre 
droits  which  she  afterwards  transfers  to  him,  and  it  stands  in  his  own 
name,  if  he  leaves  his  wife  700/.  India  stock,  the  700/.  bank  shall  pas« 
by  it.     1  Ves.  255.    1  Wils.  247.] 

[If  a  man  by  will  gives  an  annuity  in  fee,  a  jointure  and  other  lega- 
cies, aad  subject  thereto  200/f  per  ann.  to  his  daughter  till  of  age,  or 
married,  and  then  directs  his  executors  to  entail  on  his  daughter  all  his 
estate  and  effects;  it  is  subject  to  the  annuities,  but  the  profits  accu- 
mulated shall  not  be  settled,  but  belong  to  the  daughter.     2  Ves.  170.]  * 

[If  the  residue  of  personal  estate  is  given  to  A.  if  he  attains  21,  the 
profits  shall  accumulate  till  then.     2  Ves.  430.] 

[If  a  man  devises  the  residue  of  his  personal  estate  to  his  executors 
wIk>  receive  some  part,  and  divide  it  among  themselves,  and  then  onp 
dies,tt[e  survivors  shall  have  aU  the  surplus  not  already  divided.  3  P.W. 
113. 
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^  [A  devise  ta  a  wife  of  bousehold  soods,  plate,  jewelsi  linen,  &c.  for 
life,  entitles  her  to  use  them  any  vmerej  or  to  let  them  out  to  hire. 
2  Atk.  217.] 

\,  [If  a  man  by  will  gives  and  bequeaths  to  his  wife  all  his  household 
goods,  &c.  in  or  belonging  to  his  house,  and  also  the  said  house,  gardens, 
and  lands  thereto  belonging,  so  Ions;  as  she  continues  his  widow,  and  do 
longer ;  and  also  gives  ner  his  jewels,  coach,  &c. ;  the  household  goodN 
&c.  are  under  the  same  restrictions  as  the  house,  but  the  jewels,  coach) 
&c.  are  her  absolute  property.     2  Atk.  321.] 

[A  devise  being  to  trustees  of  freehold  and  leasehold,  out  of  rents  and 
profits,  &c.  to  pay  debts  and  legacies,  and  subject  thereto,  in  trust  for 
the  testator's  nepnew,  at  21,  wiUi  directions  to  maintain  him  out  of  the 
rents  and  profits  during  his  minority;  it  was  held  that  the  surplus  renb 
were  applicable  to  the  payment  of  the  principal  debts  and  legacies. 
Ambler,  68.] 

[But  if  there  be  a  residuary  legatee  such  rents  and  profits  shall  go  to 
him ;  as,  where  a  real  and  personal  estate  was  devised  to  trustees  to  pav 
annuities  and  legacies,  the  residue  of  the  estates  to  the  child  or  children 
of  F.  C.  with  remainders  over;  it  was  held  that  the  intermediate  profit 
till  a  child  was  born,  should  go  to  the  residuary  legatee.     Id.  93.] 

[If  a  legacy  be  given  oF  a  specific  sum,  as  a  residue,  but  mis- 
calculated, the  residue  shall  pass,  though  more  than  the  sum  calculated. 
2  Brown,  18.] 

So,  if  a  debt  be  given,  but  the  sum  mistaken,  the  actual  debt  shall 
pass.     Id.  87* 

(3  Y  8.)  When  a  devise  gives  a  present  interest. 

If  a  man  devises  100/.  to  another  to  be  paid  at  his  marriage^  or  tht 
age  of  21  years;  this  is  an  immediate  l^acy ;  and  if  he  dies  before  mar- 
riage or  full  age,  it  shall  be  paid  to  his  executor.  R.  Ch.  R.  Ut 
R.  2  Vent.  34. 366.  R.  Dy.  ^9.  b.  in  marg.  Vide  2  Ver.  395*  Vide 
Devise,  (N  18.) 

.  So,  if  he  devises  lOM.  to  another  at  his  age  of  21  years^  to  be  paid 
with  interest.  R.  2  Vent  342.  Skin.  147.  2  Vei*.  187.  R-  2  Ver. 
508.  673.     [Vide  2  Brown,  305.] 

So,  if  he  devises  to  his  daughter  for  her  marriage.     R.  Dy.  59.  b. 

1  Ver.  205.  324. 

If  he  devises  to  his  daughter,  to  be  paid  at  the  age  of  21 ;  if  slie  mar- 
ries at  18  the  portion  shaU  be  paid.     2  Ver.  424. 
.    Otherwise,  if  he  devises  land  to  his  son,  with  a  charge  to  pay  to  Us 
daughter  at  her  age  of  21  years.     R.  2  Ver.  617. 

So,  if  he  devises  portions  to  A.,  B.,  and  C,  his  daughters,  to  be  paid 
at  their  respective  marriages;  and  if  any  of  them  die,  her  part  to  go  to 
the  survivors;  A.  dies;  her  part  does  not  go  to  her  sisters  till  their  mar- 
riage, though  the  words  are  not  repeated.  R.  2  Ver.  620. 
.  But  if  a  man  devises  to  another  at  his  age  of  21  yeara^  without  more; 
if  he  dies  before  that  age  it  shall  not  be  paia.  R.  2  Vent.  342.  Ace  Dj' 
39  b. 

And  a  devise  at  the  age  of  21,  or  to  be  paid  at  21^  is  tantamount. 

2  Ver.  417.     R.  Eq.  R.  12. 

So,  if  he  devises  money  to  another  to  be  paid  at  the  age  of  21,  hot  if 
he  dies  before  that  age  it  shall  go  to  A. ;  if  both  of  them  die  before  ih« 
iiri^t  attains  his  full  age^  the  money  shall  not  be  paid  to  the  executor 
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of  the  first,  but  to  the  executor  or  administrator  oF  A.      R«  2  Vent 

347. 

'    If  he  devises  at  the  end  often  years,  though  the  event  is  certain,  and 

not  contingent,  as  marriage,  or  the  age  of  21,  it  is  a  lapsed  legacy. 

Per  Cowper,  Sai.  415. 

So,  if  he  devises  at  the  age  of  24,  and  the  executor  pays  part  at  21, 
and  gives  a  bond  for  the  residue,  it  shall  be  repaid.    Dub.  2  Ver.  81. 

If  a  man  devises,  that  all  his  personal  estate,  after  his  debts  andlega^* 
cies  paid,  shall  be  laid  out  in  the  purchase  of  land ;  all  but  so  much  as 
is  sufficient  for  the  payment  of  the  debts  and  legacies  shall  be  immedi-« 
ately  laid  out  for  the  purchase.     2  Vent.  846. 

.  If  he  devises  land  to  A.,  upon  condition  that  he  pays  400/.,  of  which 
sum  his  wife  shall  dispose  of  200/.  by  her  will ;  if  the  wife  makes  no  will, 
the  200/.  goes  to  her  administrator.  R.  2  Ver.  181. 
*  If  he  devises  all  his  personal  estate  to  his  wife,  and  1000/.  to  his  grand- 
son at  the  age  of  21  or  marriage;  the  grandson  shall  have  the  1000/. 
immediately  upon  the  contingency,  and  not  wait  for  the  death  of  the 
wife.    R.  Eq.  Ca.  93.  * 

But  if  a  devise  be,  that  the  personal  estate  should  be  applied  for  a 
purchase  within  one  year,  or  otherwise  should  be  paid  to  some  infants, 
equally  to  be  divided  ;  the  interest  in  the  personal  estate  does  not  vest 
in  the  in&nts  till  the  year  is  passed,  and  if  one  of  the  infants  dies  in  the 
mean  time,  shall  not  go  to  his  executor.  -  R.  2  Vent  856. 

[If  A.  devises  to  his  daughter  B.  200/.  to  be  paid  at  her  marriage,  or 
three  months  after,  pi-ovided  she  marry  with  his  son's  approbation,  and 
gives  her  12/.  per  ann.  till  she  marry,  and  she  dies  of  age,  but  not 
married,  the  legacy  is  not  vested,  and  the  administrator  of  B.  can  make 
no  title  to  it.     1  Atk.  500.] 

[If  A;  entitled  to  the  reversion  of  an  estate  after  the  deatli  of  hiswife^ 
devises  it  to  B.  and  his  heirs  so  as  he  should  pay  to  C.  100/.  within  six 
months  after  the  reversion  comes  into  possession,  and^ves  the  residue  of 
personal  to  B.  and  another  whom  he  makes  executors ;  and  C.  dies  iii 
the  wife's  life-time,  the  legacy  is  not  vested,  nor  the  representative  of  C. 
entitled  to  it     1  Atk.  502.] 

'  [If  A.  gives  part  of  his  stock  and  trade  to  B.,  provided  he  attains  21, 
and  B.dies  before  it,  his  administrator  is  not  entitled  to  the  intermediate 
profits  between  the  deaths  of  A.  and  of  B.     2  Atk.  41.] 

[If  a  man  gives  to  his  brother  B.  the  interest  of  1500/.  during  his  life, 
and  fi^om  his  death  the  said  1500/.  among  all  the  younger  sons  and  all 
the  daughters  of  B.,  but  if  only  daughters,  then  among  the  younger 
daughters,  to  be  paid  at  21,  but  that  no  elder  son  is  more  than  one,  nor 
elder  daughter,  if  only  daughters  living  at  B.'s  death,  shall  have  any 
share ;  and  C,  one  of  B.'s  daughters,  marries,  attains  21,  and  dies  be- 
fore B.,  and  then  he  dies ;  her  representative  is  not  entitled  to  a  share, 
for  the  legacy  does  not  vest  till  B.'s  death.     3  Atk.  219.] 

[Ifa  man  by  will  gives  his  grand-daughter  1500/.  to  be  at  her  own 
disposal  if  she  marries  with  consent,  and  not  otherwise,  and  she  dies 
at  fourteen* unmarried,  the  legacy  does  not  vest;  for  in  all  cases  where 
the  condition  of  marrying  is  annexed,  there  must  be  a  marriage  to  vest 
the  legacy.    3  Atk.  501.     1  Ves.  4.     1  Wils.  159.] 

[If  a  grandfather  devises  his  estate  to  his  son  for  life,  with  power  to 
raise  a  sum  not  exceeding  3000/.  for  younger  children,  and  to  fix  time 
of  payment  and  interest,  and  if  no  appointment^  the  estate  to  be  charged 
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with  3000/.  pajafaji^!  to  sons  at  21»  to  daughters  at  21  or  inarriagei  nch 
thing  vests  in  the  father's  life;  therefore  the  representative  of  <Nie  who 
attains  21,  and  becomes  eldest  son,  and  dies  in  his  fatber^s  life,  b  not 
entitled  to  a  share.     2  Vcs.d26.] 

If  there  be  a  devise  of  400/.  to  the  children  of  A.,  who  has  three 
daughters,  and  two  of  them  die  under  age ;  their  shares  go  to  their  ad- 
ministrators.    £q.  Ca.  106. 

[  So,  if  a  man  devises  portions  to  younger  children*  to  be  paid  at  their 
full  age,  and  the  infant  dies  before ;  the  money  goes  to  the  executor  or 
administrator  of  the  infant.  R.  2  Vent.  S42.  R.  Ibid.  366.  1  Ver. 
205.  324.  462. 

So,  if  he  devises  portions  to  them  to  be  paid  out  of  his  land.  R.  2 Vent. 
367.     Where  the  portion  is  vested.     2  Ver.  508. 

But  if  a  man  settles  land  for  the  payment  of  porti^ms  to  younger  chil- 
dren, to  be  paid  at  full  age^  and  one  dies  before^  his  portion  shall  go  to 
the  heir  of  the  land)  and  not  to  the  administrator  of  the  infinnt.  For  the 
land  is  only  trusted  witli  the  payment.  2  Vent.  367.  2  P.W.  276. 
Vide  ante,  (3  P.  3.) 

So,  if  by  the  settlement  be  refers  to  his  will,  and  by  his  will  demises 
the  same  portions  to  be  paid  according  to  the  settlement  R.  2  Vent.  367. 
2  Ver.  439. 

So,  if  a  legacy  is  to  he  paid  at  the  full  age  of  an  in&nt,  if  it  does  not 
carry  interest,  though  it  be  vested,  the  executor  shall  not  have  it  till  the 
infant  would  have  been  21.     2  Ver.  199.     2  P.  W.  277- 

So,  if  a  man  devises  land  to  his  heir,  charged  with  3000/.  for  the  por- 
tion of  a  daughter  at  the  i^c  of  21  or  marriage^  if  she  marries  with 
consent,  otherwise  1000/.  The  daughter  dies  before,  the  portion  sinki 
for  the  benefit  of  the  heir.     R.  2  Ver.  417. 

[If  a  legacy  is  to  be  paid  to  Bti  in&nt  at  his  age  of  24^  and  a  certain 
maintenance  in  the  mean  time,  his  executor  shall  not  have  it  till  the 
infant  would  have  been  24 ;  but  if  it  had  carried  interest,  he  would  have 
had  it  immediately.     Str.  238.] 

[If  lands  are  devised  to  trustees  to  raise  and  pay  1500/.  to  a  daughter 
widiin  six  years  after  testator's  death,  with  interest  till  paid,  for  her  maifl- 
tenancc,  and  she  marries  and  dies  within  the  six  years,  the  money  go^ 
to  her  administrator,  and  the  interest  ceases  at  her  death.  3  P.  W. 
1 19.] 

[If  land  is  charged  with  portions^  and  no  time  appointed  for  payment, 
it  is  payable  presently,  becomes  an  interest  vested,  and  goes  to  the  exe- 
cutor.    Ibid.] 

[If  one  directs  his  debts  and  legacies  to  be  paid  out  of  his  person^ 
estate,  and  if  that  is  not  sufficient,  his  executor  within  twelve  months  to 
sell  or  mortgage  bis  real  estate  for  that  purpose,  and  ffwes  1000/.  to  Am 
who  dies  within  a  year,  and  personal  estate  is  not  sufficieot^  the  legacy  » 
vested,  and  shall  go  to  A.'s  executor.     3  P.  W.  172.] 

[If  a  man  devise^  lOOp/.  to  each  of  his  daughters  to  be  raised  and 
paid  at  the  death  of  his  wife  out  of  his  real  estate,  with  interest  from  her 
deatli  till  paid  to  his  daughters,  or  their  respective  executors,  and  ii 
either  of  them  die  in  his  lile*ti|ne,  then  tlie  whole  sum  to  go  to  the  sur- 
vivor, and  not  to  sink  i;l  thc^  estate  for  the  benefit  of  the  heir,  and  one 
daughter  dies  before  the  mother,  her  1000/.  shall  be  raised  and  paid  to 
her  representative,    2  Atk.  1 27.] 

[If  A*  by  his  will  gives  his  estate  tQ  trustees,  and  thi^ir  heirs,  to  pa) 

debt* 


ct^btg  <4||^  ]|!(gA(^e$9  apd  dien  to  stand  sek^  for  tbe  use  of  B.  and  the 
heirs  of  his  body,  and  for  default  to  such  person,  and  for  such  estate  as 
A.  shall  appoint,  and  for  want  of  appointment  to  his  own  right  heirs ; 
and  the  trustees  to  pay  such  maintenance  to  B.  during  his  minority  as 
A.  s)^all  appoint ;  and  by  codicil  directs  that  the  trustees  shall  pay  the 
r^nts  and  profits  during  B.'s  ^)inority  to  C,  who  is  to  allow  such  main- 
tenance to  B.  during  liis  iiiijgiority  as  she  thinks  fit,  the  residue  to  her 
own  use,  and  by  another  codicil  directs  the  trustees  not  to  convey  to  3« 
till  96,  and  till  then  he  is  to  have  such  maintenance  as  C.  and  the  trustees 
t^ink  fit;  ^e  fents  and  profits  vest  in  B.  af;  21,  though  the  time  of  re- 
ceiving is  prolonged  to  26.     2  Atk.  344.] 

.  [|f  a  sum  is  given  to  be  divided  b^wfeen  several  brothers  ^nd  sisters 
at  21,  or  day  of  marriage  with  consent,  and  if  any  die  before'21,  or  n^arrv- 
without  consent,  their  shares  to  go  to  the  others  at  21  or  marriage  with 
consent;  and  one  dies  after  21,  and  then  two  marry  without  cojosent,  the 
representative  of  tbe  dec^sased  is  entitled  to  his  share  of  the  two  forfeit 
tpres.    2  Atk.  616.] 

[If  a  p^an  gives  two-thirds  of  his  real  estate  to  his  so^  and  his  heirs 
for  ever,  but  in  case  he  dies  before  21,  or  without  issue*  then  to  his  wife, 
her  heirs  and  assigns;  it  is  a  vested  estate  in  the  son  at  21,  and  shall  go 
to  his  heir  at  law,  tbou^  he  die  without  issue.     3  Atk.  193.] 

[If  a  woman  gives  to  her  daughter  all  her  personal  estate  to  be  sold* 
&c.  as  she  thinks  fit,  to  pay  debts,  and  the  residue  to  be  paid  and  divided 
between  A.  and  B.,  her  grandchildren,  at  21,  or  sooner  if  the  daughter 
thinks  fit,  and  makes  her  executrix ;  as  she  is  only  tri^tee  for  hjcr  chil« 
dren,  tbe  le^^y  vests  at  testatrix's  death,  and  if  B.  dies  it  is  transmissible 
to  A.     3  Atk.  423.] 

[If  A-  devises  1500/.  to  Q.  when  he  attains  25|  and  enipowers  his 
execiitors  to  lay  it  out,  and  apply  the  interest  for  B.^s  education,  wA 
part  of  the  principal  to  put  hiip  apprentice^  and  the  refuaipdjBr  to  be  paid 
him  at  25 ;  this  shall  be  constfued  a  vest^  legacy,  and  only  payment 
postponed.    3  Atk.  645.     1  Vjes.  1130 

[}f  4  m<^i  devises  400/.  to  be  put  put  on  security  for  A.  that  he  may 
have  ^he  interest  for  life,  and  for  the  h^\ts  of  his  body^  and  if  he  dies 
"without  heirs,  then  over ;  the  whole  vests  in  A*  and  the  devise  over  is 
void,  as  too  rem^ote.     1  Ves.  133.  154.] 

[If  a  man  gives  his  son  400/.  to  be  paid  in  a  year  after  his  death,  and 
}0Q/.  ^  the  death  of  his  mother,  the  100/.  is  a  vested  legacy,  for  the 
woridf  to  be  paid  must  be  applied  to  this  also*     1  Ves'.  2170 

[II'  a  man  after  his  daughter's  marriage,  when  she  has  only  one 
daughter,  A.  devises  his  personal  estate  to  A.  and  all  children  his 
daughter  may  have,  equaUy,  to  be  paid  as  soon  as  they  are  f^le  to 
receive  and  discharge ;  it  vests  in  each  child  as  soon  as  it  comes  in  esse^ 
and  is  transmissible,  though  subject  to  be  varied,  and  does  not  wait  the 
yc^liiig  till  the  death  of  testator's  daughter.     2  Ves.  1 1 7.] 

[if  A.  by  codicil  desires  his  sister  B.  out  of  the  money  given  her  by 
his  iii;ill  to  leave  500/.  at  her  death  to  C,  and  C.  survives  A'9  wd  dies 
b^iJe  B. ;  C.'s  representative  shall  have  it  paid  by  B.'s  representativcu 

4  Vef .  2070 

[If  a  man  devises  tbe  residue  of  his  personal  estate  to  A.  his  grand- 
son at  21,  and  if  he  dies  before,  to  B.,  A.  shall  npjt  have  the  U^terest 
during  his  minority,  but  it    shall  accumulate  till  bp  is  21.      If  A. 
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should  die  before^  whether^^his  representative   or  B.  should  iave  it 
3  Atk.  58.] 

(3  Y  9.)  When  a  legacy  carries  interest. 

If  a  man  devises  100/.  to  an  infant,  to  be  paid  at  snch  an  age,  and  does 
not  make  provision  for  his  maintenance  in  the  mean  time,  he  shall  bave 
interest,  and  it  does  not  accrue  to  the  benefit  of  the  executor.  Per  Cur. 
31  Car.  2.     2  Vent.  346.     Vide  ante,  (3  R  6.) 

[If  a  vested  legacy,  payable  at  21,  be  given  by  a  father  to  a  child  who 
has  no  other  provision,  it  shall  carry  interest,  but  not  if  given  by  t 
|rrandfathcr.     2  Atk.  329.] 

So,  if  it  is  to  an  infant  at  his  full  age.  2  Vent.  346.  R*  upon  de- 
murrer, Ca.  Ch.  60. 

If  a  man  devises  that  his  personal  estate  shall  be  laid  out  for  the  pur- 
chase of  land,  but  if  his  wife  is  enscint  with  a  daughter,  that  she  shall 
have  3000/.  at  her  marriage,  if  she  marries  with  the  consent  of  her  mo- 
ther, otherwise  1 000/.  only,  and  that  the  mother  shall  have  80/.,  part  of 
the  interest  of  the  3000/.,  for  the  education  of  the  daughter;  the  dao^ter 
shall  have  the  whole  interest  of  the  3000/.,  and  not  the  80/.  only.  2  Vent 
346. 

[If  a  man  devises  400/.  to  a  woman  to  be  laid  out  in  a  purchase}  her 
husband  shall  have  interest  for  the  400/.  from  the  time  of  exhibiting  his 
bill  for  it.     R.  2  Vent.  356.] 

If  a  man  devises  100/.  to  one  of  full  age,  without  saying,  at  what  time, 
he  shall  have  interest  from  the  time  of  the  bill  filed.     Sal.  415. 

If  the  day  of  payment  is  limited,  he  shall  have  interest  from  that  dsj. 
Ibid.     1  Ver.  262. 

[If  A.  gives  500/.  to  his  grand-daughter,  -to  be  paid  at  21  or  marriagej 
and  if  she  dies  before  either,  then  gives  it  to  another ;  she  is  not  entitled 
to  interest,  nor  to  have  the  principal  secured.     1  Atk.  505.] 

[If  a  man  by  will  gives  1000/.  a-piece  to  five  brothers  and  asters  (net 
his  relations),  to  be  paid  at  21,  if  they  attain  that  age,  and  not  otherwise, 
and  if  any  die  before,  the  respective  legacy  to  be  void ;  and  till  thejr 
attain  21,  or,  if  the  legacies  become  void,  empowers  his  executors  to  Isy 
out  the  money  for  the  purposes  of  his  will ;  the  legacies  bear  no  interest, 
nor  shall  be  particularly  secured.  The  purposes  of  the  will  relate  to 
the  residuary  as  well  as  other  I^atees.     3  Atk.  101*] 

[If  a  legacy  is  given  generally  at  21  or  marriage,  or  even  if  gives  to 
A.,  payable  at  21,  and  so  vested,  yet  it  carries  no  interest,  unless  in  the 
case  of  a  child  who  has  np  other  provision ;  for  there  the  court  always 
gives  interest  by  way  of  maintenance.     Ibid.] 

[If  a  woman  by  i^ill  gives  her  daughter  100/.  per  ann.  till  ten  jears, 
and  then  50/.  mote  till  21,  for  maintenance  and  education,  and  gives  her 
8000/.  to  be  paid  at  21,  or  if  she  dies  before  21  without  issue  living  at 
lier  death,  then  to  A. ;  this  legacy  shall  not  carry  interest.  3  Atk.  695* 
1  Ves.  298.] 

If  legacies  are  given  in  such  proportion  as  the  executor  shall  appoiot, 
and  a  year  is  siven  him  to  make  distribution ;  the  executor  shall  par 
interest  from  Uie  end  of  the  year,  if  he  does  not  make  distribotion;  f(f 
the  public  funds  are  ready  to  receive.     R.  2  Ver.  745. 

But  a  man  of  full  age  shall  not  hnvc  interest  for  a  legacy  till  his  biU 
is  exhibited,  if  the  time  of  payment  is  not  mentioned  by  the  wift 
Sill.  415. 
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Nor*  an  infant,  till  a  year  is  expired  after  the  dealh  of  the  testator* 
Sal.  415.     Semb.  cont.  5  Geo.  2.  13. 

[Where  the  time  ibr  paying  a  l^acy  is  not  specified^  if  it  is  payable 
out  of  a  fund  which  yields  interest^  \i  shall  bear  interest  from  the  death 
of  the  testator.    2  P.  Wms.  26.] 

[If  it  is  payable  but  of  a  fund  which  yields  no  interest,  it  shall  bear 
interest  from  the  expiration  of  a  year  from  the  testator's  death.    Ibid.] 

[But  not  sooner.    Ibid*] 

[Thus  a  legacy  charged  upon  land  shall  carry  interest  from  the  death 
of  the  testator,  because  the  land  yields  profit  in  that  time.    Ibid.] 

[So,  a  legacy  parable  out  of  a  mortgage  shall  carry  interest  from  the 
testator's  death.    Ibid.] 

iAnd  so  shall  a  legacy  payable  out  of  stock  in  the  funds.     Ibid.] 

[But  a  legacy  payable  generally  out  of  personalty  shall  bear  no  interest 
until  the  expiration  of  a  year  from  the  death  of  the  testator.     Ibid.] 
Nor  shaJl  a  legacy  payable  out  of  a  xlry  reversion.    Ibid.] 

[So,  if  a  legacy  which  bears  interest  is  paid  into  court  with  the  know- 
ledge of  the  legatee,  if  he  lets  it  lie  in  court,  so  that  it  yields  no  interest,  he 
shall  have  no  mterest  for  it     Ibid.] 

[But  if  he  prays. to  have  it  put  out,  and  it  is  put  out  accordingly,  he 
shall  have  the  interest.    Ibid.] 

[When  legacies  are  devised  out  of  a  real  estate^  or  there  is  other  real 
sufficient  fund  to  answer  them,  if  no  time  is  appointed  for  payment,  they 
shall  cany  interest  from  the  Ume  of  testator's  decease,  or  at  least  from  a 
year  afler.     Bunb.  240.] 

[If  a  man  gives  his  niece  a  legaor,  payable  a  year  after  his  death,  and 
afterwards  her  husband,  apprehendmff  it  was  not  payable  till  her  mar- 
riage, receives  interest  on  it  only  from  her  marriage  and  the  l^cy  itself 
and  gives  a  receipt  in  full,  yet  equity  will  decr^  him  interest  from  a  year 
after  testator^s  death.    8  P.  W.  126.] 

-  [If  there  is  a  proviso  in  ^  settlement,  that  if  husband  and  wife  die, 
leaving  issue  unprovided  for,  trustees  may  enter  on  an  estate  and  take 
the  rents  till  they  have  received  200/.  for  the  benefit  of  such  unprovided 
children,  and  in  such  manner  as  the  survivor  of  husband  and  wife  shall 
appoint,  and  the  wife  survives,  and  appoints  the  200/.  to  the  only  unpro- 
vided child.  Interest  shall  be  allowed  from  the  death  of  the  mo&er, 
though  the  estate  is  sold  to  a  purchaser.     1  Atk.  505.] 

[It  a  legacy  is  given  to  be  divided  among  youMer  children  as  the 
mother  pleases,  it  uiall  bear  interest  from  one  year  a&r  testator's  deaths 
and  being  vested,  shall  not  accumulate^  but  go  for  their  maintenance  till 
divided*     lVes.209.] 

(S  Y  10.)  When  construed  cumulativi^  see  infra,  (4  P.) 

If  a  man  by  his  will  gives  to  his  children,  which  he  shall  have  at  the 
tune  of  hb  death,  300/.,  and  afterwards  having  three  children,  by  codicil 

Sives  200/.  to  each  of  them,  to  be  paid  at  Uieir  respective  ages;  this 
evise  shall  be  construed  hy  way  of  accumulation,  so  that  each  child 
shall  have  500/.     R.  Ca.  Ch.  SOI. 

If  a  man  has  three  nieces,  and  is  indebted  to  one  of  them  in  ,100/. 
and  devises  to  her  SOO/.  and  to  his  other  nieces  200/.  each,  and  after- 
wards borrows  another  100/.  of  the  first  \  she  shall  have  the  legacy  of 
300/.  over  and  above  her  debt :  and  no  part  of  a  l^;acy  shall  be  ajmplied 
to  a  debt,  but  where  the  intent  appears  by  other  circumstances  Uiat  it 

shalL 


698  CHANCERY. 

shall.    B.  1  Sal.  155.    Coot  per  Trevor,  nmsler  oftlieioUs,  kiitHar- 
court  ace.     Sal.  508.     Ace.  2  Ver.  598,  4. 

'  [So,  a  lega^  less  than  a  debt  shall  not  be  intemled  to  be  in  lien  of 
the  debt     Sal.  508.     2  Ver.  269.  478.  505.     2  P.  W.  (617.) 

[A  thing  given  in  satis&ction  must  be  of  the  same  nature,  and  attended 
with  the  same  certainty,  as  that  in  lieu  of  which  it  is  given ;  so,  Isnd  is 
no  satisfaction  for  money,  nor  money  for  land,  nor  a  thing  subject  to  a 
contingency.     1  Atk.  426.] 

[If  A.  gives  B.  a  bond  for  SOO/.  and  interest,  and  three  yean  after 
pays  100/.  and  all  interest,  and  five  years  after  by  his  will  devises  Isnds 
to  trustees,  to  pay  B.  200i.  in  two  years  after  his  death,  and  other  lands 
to  the  same  trustees  to  pay  B.  200/.  in  one  year  after  his  death ;  these 
legacies  are  not  a  satisfaction  for  the  bond,  ft>r  they  are  payable  at 
a  future  time,  the  bond  immediately;  and  they  are  aiae  oontiDgeDt 
2  Atk,  800.] 

[If  a  man  by  will  gives  1000/.  each  to  his  two  naters,  and  if  either 
die  before  the  l^acy  paid,  «the  whole  to  the  survivor,  and  the  lega- 
cies to  remain  in  his  executor's  huids  till  their  req>ective  a^esof  21; 
and  afterwards  gives  a  bond  to  each'  for  4000/.  oondidoaed  for  pay- 
ment of  2000/.  provided  she  marry  in  his  life  with  his  consent,  or 
that  she  survives  him ;  they  are  entiUed  to  the  legades,  and  to  the  bonds, 
for  they  are  on  contingencies.     2  Atk.  401.] 

Or,  given  upon  condition :  for  if  die  condition  is  not  perfonned,  die 
legacy  will  be  lost.     Sal.  508.     £q.  R.  89. 

Or,  where  the  devise  is  of  land.  Sal.  508.  R.  2  Ver.  298.  Vide 
5  Geo.  2.  36.     2  P.W.  (616.) 

[If  A.  being  indebted  260/»  by  bond  to  her  servant  B.  by  hervill 
gives  her  500/.  to  be  paid  three  months  after  A.'8  death,  aind  in  an- 
other  part  says,  I  give  SL  a-pieoe  to  the  reat  of  my  servants,  but  opt  to 
B.,  for  I  have  done  very  well  for  her  before ;  and  by  a  latter 
her  lands  in  trust  to  pay  debts  and  legacies ;  the  Imey  is  not  a 
tion  for  the  bond,  but  B.  shall  have  both.     5  aSu  65.] 

If  a  m^n  indebted  to  A.  devises  to  him  a  sum  equal  to  or  ffreatsr  than 
his  debt,  it  shall  be  tak^i  to  be  in  satisfaction.     Eq.  R.  89.J 

Or,  gives  it  by  setdement.     Ibid. 

Otherwise,  if  there  was  an  open  aceognt,  and  it  was  imoertain  whether 
he  was  indebted  to  faim  or  not.     1  P.  W.  :^99. 

Or,  if  the  debt  was  opntracted  aft»r  the  will.     Ibid. 

So,  where,  before  his  will,  a  man  declares  that  he  will  augment  hit 
daughters'  porticxis,  and  docks  the  entail  with  sueh  intent ;  they  shall 
have  their  portions,  and  also  the  additicm  by  the  will.^  R.  1  Cfa.  B. 
200. 

[If  husband  by  will  gives  annuity  to  his  wife,  by  codicil  600/.  morey 
and  an  hour  before  his  death  orders  his  aervant  to  deliver  to  hia  vife 
there  present  two  bank-notes,  payable  to  bearer,  fin:  300/.  each,  and  a 
note,  not  payable  to  bearer,  for  100/.  saying  he  bad  not  done  enough 
for  her ;  this  gift  of  the  two  SOO/.  is  a  dgnatio  iousa  moyiity  and  is  not  a 
payment  of  the  legacy.     3  P.W.  356.] 

'    [A  legacy  of  1000/.  to  a  wife  shall  not  be  eonetroed  as  a  satis&ctiiBt 

for  a  dendency  in  hep  jointure,  but  as  a  bounty  to  her.     1  Atk.  440.] 

[So,  if  A.  on  marriage  settles  800/.  long  annuities,  m  trust  for  hims^l^ 

for  life,  to  his  wife  for  life,  to  his  children  aa  he  shall  appoint,  and  if 

none,  to  his  executcHrsi  &g«  and  has  one  child,  and  by  nls  will  d&nses 
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aU  )x\s  real  and  pc^rsonal  to  his  wife  and  h^r  heirs,  charged  wiib  lO^OOO/. 
to  bb  daughter,  payable  at  18 ;  she  is  entitled  to  the  long  annuities,  and 
to  the  10,0002.  out  of  the  personal  and  real  estate.     1  Atk.  426*] 

[If  a  freeman  of  London  directs  hi$  testamentary  third  to  pay  debts, 
and  the  residue  to  be  divided  among  his  wife  and  [six]  children,  and  then 
marries  one  of  bis  daughters,,  and  gives  her  1000/.,  which  in  the  mar- 
riage articles  is  called  her  portion  or  provision,  and  dies,  the  daughter 
nevertheless  shall  have  her  seventh  part  of  the  residue  for  a  subsequent 
portion,  tliougb  an  ad^niption  of  a  liquidated  legacy  is  not  so  of  a  residue. 
2  Atk.  215.] 

[If  a  man  by  will  directs  his  executors  to  place  out  lOOM.  at  interest, 
to  apply  what  they  think  necessary  for  the  maintenance  of  his  grand- 
son A.,  and  that  they  might  apply  all  or  any  of  it  in  putting  him 
apprentice,  or  setting  him  up,  and  wfakt  is  not  so  applied  to  be  paid 
him  at  21,  and  if  he  dies  before,  to  B.,  C,  and  D.,  testator's  chjr- 
dren,  and  afterwards  teslator  puts  A.  apprentice,  and  gives  1^/.  witii 
him,  then  makes  a  codicil,  and  dies;  A.  shall  have  the  whole  1000/. 
a  Atk.  181.] 

So,  where  by  his  will  a  provision  is  made  of  1000/.  a-piece  for  every 
child  after  born ;  and  a  son  being  bocn,  he  afterwards  gives  to  him  4000/«, 
whereby  he  says  he  will  have  5000/.     R.  Ch.  R.  267* 

If  a  son  devises  to  his  sisters  a  greater  sum  than  was  secured  by  the 
settlement  of  his  father,  and  then  devises  the  estate  to  his  heir  male ; 
it  shall  not  be  in  lieu  of  the  portions  by  the  settlement.  R.  2  Ver.  260. 
in  Pari,  though  it  was  decreed  cont.  in  Chancery.     2  Ver.  177- 

[If  A-  gives  2000/.  in  trust,  to  pay  the  interest  to  his  wife  for  life,  then 
the  benefit  of  the  principal  to  his  son,  but  if  he  dies  before  fil,  then 
gives  it  over  to  his  daughters,  the  son  attains  31,  the  fOOO/.,  with  the 
vest  of  the  estate,  continues  always  in  the  stock  in  trade ;  the  son  makes 
his  will,  without  any  reference  to  the  father's,  and  gives  the  hiterest  of 
10,000/.  to  his  mother  for  life,  and  then  the  principal  to  his  sister  S.*8 
children,  charges  it  on  his  real  and  personal  estate,  to  be  paid  a  month 
after  his  death;  this  interest  of  the  lO^QOO/.  is  not  in  satisfection  of  the 
intercut  of  the  2000/.    3  Atk.  96.] 

[If  a  father  leaves  a  l^acy  generally,  and  afterwards  gives  a  portion, 
whether  greater  or  smaller  than  the  legacy,  it  is  an  ademption  of  it;  so, 
if  a  collateral  relation  to  an  orphan  undWhis  care;  but  if  a  collateral 
give  a  legacy  to  one  whose  father  is  Uving^  and  afterwards  advances  him, 
it  is  not  an  adempttob.     2  Atk.  516.] 

[Or,  if  a  fether  (and  ajbrtiori  a  coUateval)  gives  a  legacy,  and  after- 
wards gives  a  portion,  declaring  at  the  same  time  that  he  Intends  to  l^ave 
something,  but  will  not  be  bound,  it  is  not  an  ademption..    Ibid.] 

If  a  bond  is  given  to  settle  100/.  per  ann.  or  to  pay  2000/.,  a  devise  pf 
80/*  per  ann.  shall  not  be  a  satisfection  pro  tanta,  if  there  are  assets  to  pay 
all  debts.     R-  2  P.  W.  (617.) 

[If  a  man  is  a  general  debtor  for  two  annuities,  one  of  10/*  and  aiiother 
of  6/*,  and  by  wiu  gives  another  of  10/.,  it  shall  not  be  a  satis&ction  for 
either,  but  ^all  accumulate.     1  Ves.  262.] 

[But  if  he  grants  one  on  a  condition,  and  secured  by  deed,  out  of  a 
particular  estate,  and  the  other  by  bond  only,  the  annuity  by  will  shall 
be  a  satis&ction  for  the  latter.     Ibid.] 

[If  a  man  in  his  will  gives  an  annuity  to  A.,  and  also  recites  the.acnount 
of  a  debt  due  from  him  to  A.,  and  ordeiiB  it  to  be  paid,  A.  may  claim 
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the  legacy,  and  yet  not  abide  by  the  testator's  calculadon  of  the  debt  doe 
to  him ;  for  his  intention  was,  uiat  the  full  debt  should  be  paid.  2  Ves. 
617.] 

(3  Y  11.)  When  not 

But  if  a  man  by  nuirriace-settlement,  &c.  has  provided  portions  for 
his  children,  and  afterwards  by  his  will  gives  to  each  of  them  the  same 
sum,  which  was  secured  by  the  settlement ;  yet  the  portions  shall  not  be 
doubled,  if  his  intent  that  they  should  be  so  is  not  iqiparent.  R.  8  Vent 
348.   2Ver.  111.257.  439. 

So,  if  a  man  by  settlement  directs  50002.  to  be  paid  to  a  daughter  of 
his  second  marriage,  if  he  has  only  one  daughter ;  and  aftenwds  bj 
will  devises  all  his  lands,  for  the  raising  9000/.  for  his  three  daugbten 
(having  two  by  his  former  marriage) ;  the  daughter  of  the  second  mar- 
riage shall  have  only  30002.  to  be  paid  accoraing  to  the  intent  of  the 
settlement.     Per  Finch,  2  Vent.  347. 

So,  if  a  man  charges  5002.  upon  his  land  for  A.,  and  afterwards  gives 
500/.  to  A.  by  his  wul;  A.  shall  not  have  a  double  portion.  I  QuILTT. 
2Ver.  257. 

If  a  man  by  his  will  gives  1000/.  to  each  daughter,  and  afterwards 
gives  to  one  of  them  upon  her  marriage  in  his  life-time  1000/.  she  shall 
not  have  the  other  1000/.  by  his  devise.     2  Ver.  257. 115. 

[If  a  father  makes  his  will,  and  gives  his  daughter  who  is  married  50/. 
to  be  lent  out  for  her,  and  she  to  have  the  use  of  iu  and  the  husband 
afterwards  receives  it  of  the  father,  and  gives  a  receipt  for  it,  in  liea  of 
her  portion  and  of  the  legacy;  this  shall  be  a  satisfaction  of  the  legacj. 
Str.  235.] 

[If  A.  devises  300/.  to  his  dai^hter,  if  she  marries  with  her  modier't 
consent,  otherwise  only  200/.;  amrwards  in  his  life  she  marries,  and 
the  father  gives  200/.  with  her;  this  is  a  revocation  of  the  devise  so  is 
to  deprive  her  of  the  other  100/.     Str.  407.] 

[If  a  father  having  six  children  gives  A.,  B.,  C,  D.  1500/L  eacfaia 
his  life-time,  and  by  will  reciting  this  as  to  A.,  B.,  and  C.  (omitting  D.\ 

S'ves  1500/.  each  to  D.,  £.,  F.,  and  the  residue  to  be  divided  aaooogsc 
em;  the  money  D.  had  received  shall  go  in  satisfaction  of  the  l^cj. 
C.  T.  T.  71.]     . 

Clf  husband  before  marriage,  in  oHisideration  of  considerable  fortune, 
settles  100/.  per  ann.  in  trust  for  pin-money,  two  years  whereof  are  ia 
arrear ;  he  makes  his  will  leaving  her  500/.,  another  year  becomes  ia 
arrear,  and  he  dies;  the  legacy  shall  be  deemed  in  satisfoction  of  the 
arrears  incurred  before  making  the  will,  but  not  after.    3  P.  W.  355.] 

if  he  limits  a  term  for  raising  3000/.  porticms  for  each  of  his  dau^terS) 
after  his  death  without  issue  male,  and  afl;erwards  in  his  life- time,  nayii^ 
issue  male,  raises  1800/.  for  the  portions  of  his  daughters,  and  then  his 
son  dies ;  this  1800/.  goes  in  part  of  the  3000/.  to  be  raised  by  the  ten% 
though  it  was  intended  for  portions  at  the  time  when  he  had  a  son* 
R.  2  Ver.  257. 

[So,  if  by  settlement  he  secures  5000/.  for  daughters  portions  at  18  or 
marriage,  and  afterwards  by  a  subsequent  settlement  of  other  hnds 
creates  a  term  for  raising  5000/.  at  16  or  marriage ;  it  ahall  be  only  ooe 
5000/.     R.  2  Ver.  348.J 

[If  A.  bv  a  note  agrees  to  pay  7/.  10$.  per  ann.  to  his  wife  for  life,  who 
had  joined  in  the  sale  of  part  of  her  jointure,^  and  afterwards,  on  her 

7  joiniug 


Legacy.  701 

joining  in  the  sale  of  another  part^  he  gives  another  note  for  6/.  10s.  per 
ann.  for  her  life^  and  afterwaixis  devises  14/.  per  ann.  to  his  wife  for  life ; 
it  shall  be  intended  in  lieu  of  the  notes.     R.  2  Ver.  498.] 

So,  if  A.  by  articles  agrees  to  ffive  800/.  to  his  wife,  and  that  she  shall 
not  be  barred  thereby  of  any  gift  by  his  will ;  and  by  will  devises  to  his 
wife  1000/.,  she  shall  have  only  so  inuch  as  exceeds  the  800/.  R.  S  Ver. 

^  So,  if  he  articles  to  give  a  third  of  his  personal  estate,  and  by  his  will 
ffives  to  the  same  person  7000/.,  he  shall  have  only  the  one  or  the  other. 
K.  2  Ver.  5S^. 

if  he.devises  50/.  to  A.,  and  afterwards  gives  a  note  to  her  husband  in 
lieu  of  it.     2  Ver.  646. 

So,  if  A.  agrees  to  give  a  marriage  portion  to  B.  to  be  settled,  &c.  and 
before  payment  gives  to  the  children  of  B.  legacies  to  the  value,  it  shall 
be  taken  to  be  in  satisGsiction.     R.  Eq.  R.  64. 

So,  if  he  covenants  to  settle  100/.  per  ann.  upon  his  son,  and  permits 
100/.  per  ann.  to  descend  to  him.     1  P.  W.  325.     2  Ver.  558. 

Or,  covenants  to  leave  500/.  to  his  wife ;  and  her  share  of  his  personal 
estate  amounts  to  so  much.     1  P.  W.  824. 

If  A.  has  a  I^ncy  of  500/.  given  by  her  grandfather,  and  afterwards 
her  father  upon  ner  marriage  gives  for  her  portion  1500/.  without  men- 
tion o^  or  receipt  for  the  legacy;  21  vears  afterwards  she  and  her  second 
husband  demand  the  legacy ;  it  shall  be  intended  to  be  satisfied  by  the 
portion.     R.  2  Ver.  484,  5. 

Otherwise,  if  the  portion  was  also  devised  by  the  father.  £q. 
R.  72. 
^  [If  A.  seised  of  freehold^  and  possessed  of  leasehold  and  personal, 
gives  an  annuity  of  20/.  to  his  daughter  H.  and  the  heirs  of  her  body, 
and  if  she  dies  without  issue  to  his  two  sons  B.  and  C.  whom  he  n^akes 
executors;  C.  dies  intestate  leaving  children,  and  B.  by  will  ffivea 
an  annuity  of  20/.  to  his  sister  H.  and  her  daughter  out  of  his  frediold 
houses,  and  if  they  die  without  issue,  to  his  nephew ;  and  by  a  codicil 
wrote  with  a  pencil,  and  not  executed  according  to  the  statute  of  frauds, 
says,  it  is  not  to  be  considered  as  another  annuity,  but  only  to  confirm 
die  annuity  left  by  the  father,  H.  shall  not  have  both  annuities.  1  Atk. 
425.] 

[If  A.'on  his  daughter's  marriage  gives  bond  to  leave  5000/.  among  her 
younger  children,  and  by  will  creates  a  term  in  a  real  estate,  to  apply 
the  rents  to  the  maintenance  of  the  children  till  of  aee,  and  gives  his 
personal  estate  in  trust  to  pay  the  produce  to  his  daugtiter  for  life,  and 
then  to  pay  1500/.  to  one  child,  and  the  3500/.  among  the  others  as  she 
should  appoint,;  and  declares  the  legacies  in  satisfaction  of  the  bond,  diey 
must  make  their  election  under  the  will,  or  under  the  bond,  and  if  under 
the  bond,  can  have  nothing  under  the  will,  though  the  trust  of  the  term, 
is  of  a  real  estate,  and  the  bond  a  personal  debt;  because  the  devise  is 
declared  to  be  in  satisfaction,  otherwise  not.     1  Atk.  509. 

[If  a  man  assigns  his  personal  estate  to  A.  his  natural  daughter,  but 
keeps  th^  deed  and  manages  his  personal  estate  as  before,  then  gives 
hier  a  boad  for  10,000/.  then  makes  his  will^  and  gives  her  his  real 
estate  if  she  marries  B.,  if  not,  to  B.  .and  makes  her  executrix  and  de- 
visee of  his  personal  estate^  she  shall  not  have  all^  but  make  her  election. 
1  Ves.  314.] 

[If  a  man  afxees  to  settle  100/.  "per  ann.  on  his  intended  wife,  and 
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finding  himself  ill,  leaves  her  1000/.  per  ann.  by  will,  reoovers,  marriei, 
and  the  settlement  is  carried  into  execution,  she  shall  have  but  100/.; 
not  that  one  is  a  satisfaction  for  the  other,  but  it  is  a  completioa  of  the 
act^  and  the  settlement  a  corroboration  of  the  will.     1  Ves.  323.] 

(3  Y  12.)  When  a  legacy  shall  be  controuled  by  a  subsequent 

diause  or  provision,  and  when  not. 

[A  devise  in  express  words  shall  not  be  extended  by  subsequent 
general  ones  further  than  the  natural  meaning  of  the  preceding  ones. 
2Aik.  112.]  \  . 

[If  A.  by  his  will  gives  to  B.  all  his  dividends  on  the  South  Sea  an- 
nuities, and  then  by  codicil  gives  to  C.  20/.  per  ann.  for  life,  to  be  paid 
out  of  his  South  Sea  annuities,  it  is  not  a  revocation  in  toto^  but  bolb 
shall  stand.     2  Atk.  86.] 

If  a  man  devises  a  moie^  of  his  personal  estate  to  his  wife,  and  then 
ffives  several  legacies  and  the  residue  to  another ;  the  wife  shall  have  one 
full  moiety,  and  all  the  legacies  shall  be  paid  out  of  the  other  moieljy  if 
it  is  sufficient.     R.  Ca.  Ch.  1 6.     Dub.  Dy.  59.  b. 

[If  a  man  devises  100/.  per  ann.  to  his  son  and  his  wife  for  th^ 
respective  livess  60/.  of  which  should  be  paid  to  the  wife  for  the  sci{qport 
of  herself  and  daughter,  and  40/.  to  the  son,  and  the  son  dies  in  testator's 
life,  the  whole  100/.  shall  be  paid  to  the  wife.     3  P.  W.  119.] 

[If  A.  by  will  gives  1000/.  for  the  benefit  of  his  dau^ter  for  life,  then 
to  such  children  as  she  should  leave  at  her  death,  and  her  husband  by 
will,  to  make  good  A.'s  will,  gives  his  wife  1000/.,  and  after  her  death 
equally  to  his  two  sons  B.  and  C,  his  daughter  D.  having  released  her 
right)  C.  surviving  his  motlier,  shall  have  the  whole  1000/.  2  Ves« 
SO.] 

If  a  man  gives  £00/.  to  his  daughter  to  hfi  paid  in  six  months  after 
hifi  death,  and  then  adds  a  clause^  that  if  his  daughter  dies  before  age^ 
or  marriage,  the  portion,  if  by  law  it  can^  shall  go  to  hia  son  ;  if  Uie 
portion  is  paid  in  six  months,  and  the  daughter  afterwards  dies  under 
agCi  it  shall  not  be  refunded ;  for  both  clauses  ought  to  be  consistent, 
which   cannot   be,  unless  she  dies  under  age  within  the  six  months. 

R.  Ch.R.27. 

If  a  man  gives  legacies  to  his  children  in  esse^  and  also  to  the  duld 
whereof  his  wife  was  privement  enseint,  and  if  all  his  children  die,  that 
his  estate  shall  go  to  the  children  of  his  brother  ;  if  aU  the  childrm  in 
esse  die,  but  a  daughter  born  after  his  death  survives>  the  estate  does 
not  go  to  the  children  of  the  brother.     1  Ch.  R.  ?7» 

But  if  A.  devises  portions  to  grandchildren,  to  be  paid  at  age  or 
marriage,  and  afterwturds  directs  that  all  his  legacies  shall  be  paid  within 
six  months  after  his  death;  it  extends  to  the  other  legacies  cwly. 
R.  £q.  Ca.  154.] 

(3  Y  13.)  When  a  legacy  shall  be  lapsed. 

If  a  man  devise  money  to  A.  who  dies  before  the  testator ;  the  I^;aty 
is  lapsed,  and  merges  m  the  personal  estate.  Vide  Devise^  ante^ 
(S  A  S,  &c.)— Vide  Executor,  ante,  (8  G  7.) 

{!£&  man  devises  to  &x  executors  aU  his  estate,  to  pay,  &a  and  the 
remainder  to  be  equally  divided  between  them^  and  one  of  the  six  dies 
before  the  testator,  his  share  is  a  lapsed  legacy^  undisposed  o^  and  goes 
to  the  next  of  kin.     Str«  820.1 

[If 
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[If  a  mftfi  makes  bis  wife  executrix,  and  derises  the  use  of  his  personal 
estate  to  her  for  life^  and  after  her  death  to  his  four  brdthers,  share  and 
share  alike,  and  two  of  ttiem  die  before  him,  the  shares  of  the  two  so 
dead  belong  to  the  executri^t,  and  not  to  the  others  as  next  of  kin.  Str. 
905-] 

[If  a  man  devises  200/.  a-piece  to  his  children,  payable  at  21,  and  if 
any  of  them  die  before  21,  then  his  legacy  to  go  to  the  surviving  chil- 
dren ;  and  one  of  them  dies  in  the  life  of  the  testator,  the  legacy  lapses 
as  to  the  person  dying*  but  is  well  given  over  to  the  survivors.  S  P.  W. 
lis.] 

[If  A.  devises  to  B.  his  heirs,  executors,  &c.  all  her  house  and  fumi- 
tute,  and  all  her  real  and  personal  estate,  to  the  intent,  that  out  of  her 
real  and  personal  estates  her  legatees  may  be  paid,  and  gives  to  C. 
200Q/.  in  trust  for  the  use  of  his  dHu^hter  D.  to  be  paid  her  at  18  or 
marriage,  and  till  then  to  be  laid  out  at  interest,  and  the  interest  to  be 
put  out  at  interest^  and  directs  the  2000/.  to  be  paid  to  C.  18  numths 
after  testatrix's  life,  and  D.  six  months  after  unmarried,  the  legacy  is 
lapsed,  though  there  are  personal  assets  sufficient.     1  Atk.  510.] 

So,  if  he  devise  to  A.  upon  condition  that  A*  shall  give  so  much  to  the 
children  of  B.,  if  A.  dies  before  the  testator,  the  whole  is  lapsed,  and 
the  children  of  B.  take  nothing.  R.  2  Ver.  116.  208.  Semb.  cont« 
2Ver.  522. 

[If  A.  devises  the  residue  to  his  executrix  or  her  heirs,  &c.  and 
she  dies  in  his  life-time,  he  dies  intestate  as  to  the  residue.  2  Atk« 
86.3 

[If  A.  devises  the  surplfis  of  his  personal  estate  to  B.  and  his  heirs,  and 
in  default  of  issue  at  his  death,  to  be  equally  divided  between  his  sisters 
and  their  heirs ;  and  B.  dies  in  A.'s  life-time,  leaving  a  son,  as  the  ooit* 
tingency  has  not  happened^  the  surplus  does  not  go  to  the  sisters,  but 
as  to  Undisposed  part  according  to  the  statute  of  distributions*     1  Ves, 

[If  testator  desires  the  residue  may  be  divided  between  A.  and  B.| 
and  A.  dies  in  testator's  life-rime,  his  mcuety  does  not  survive  to  B*,  but 
is  undisposed  of,  and  shall  go  to  the  next  of  kin.  1  Ves.  542.] 
.  [If  a  man  by  will  disposes  of  all  his  esrtate,  gives  legacies,  and  then 
the  remainder  in  fifths,  and  appoints  A.  his  heir  to  whatever  is  unai>- 
propriatcd,  and  one  of  the  five  residuary  legatees  is  dead  at  making  the 
will,  his  shore  goes  to  A.     2  Ves.  285.] 

[If  a  woman  has  a  power  to  appoint  4^000/.  to  her  kin,  and  for  de- 
ftlilt  to  go  according  to  the  statute,  and  by  will  appoints  to  her  nephew 
A.,  he  having  an  annuity  to  his  mother,  and  A.  dies  in  testatrix's  lif«> 
the  4000/.  kipses,  but  the  annuity  remains  a  charge  on  it%  1  Ves. 
135.] 

If  a  man  devises  to  A.  a  debt  owing  to  him  by  A.  who  dies  bef<»re  the 
testator,  the  debt  shall  not  be  discharged.     R.  2  Ver.  522. 

Though  he  afterwards  requires  his  executor  at  his  death  to  give  a  re- 
lease for  the  debt ;  for  this  clause  is  ancillary  to  the  former*  R.  2  Ver. 
522. 

(3  Y  14.)  When  not 

Biit  if  100?.  is  devised  to  A.  at  his  age  of  21,  and  if  he  dies  beffefie^ 
that  it  shall  go  t6  B.,  if  A.  dies  in  the  life-time  of  the  testator^  the 
100/.  rfiall  go  to  B.  2  Ver.  208.  378.  Per  ICing,  CJh.  5  O.  2. 
le,  13. 

[If 
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[If  A.  ffives  four-eighths  of  his  personal  estate  to  his  niece  B,  ami  tlie 
chudren  born  of  her  body,  and  B.  has  then  no  child,  hot  afterwards  hst^ 
C.  and  dies  before  testator,  it  is  not  a  lapsed  legacy;  for.B.  did  not 
take  an  estate-tail,  (children  being  words  of  purdiase,  not  limitatioD), 
but  as  joint-tenant  with  C,  who,  on  her  death,  takes  the  whole  by  sar- 
vivorship.     2  Atk.  220.] 

[If  A.  gives  500/.  to  his  grandstm  B.  if  he  lives  to  21,  if  not,  then  to 
the  other  child  or  children  of  C.  equaUy,  arriving  at  such  age,  and  dies, 
and  B.  dies  before  21,  and  C.  had  no  other  children  at  A.'s  deadly  but 
has  two  afterwards,  these  two  are  entitled  to  it  at  21 ;  for  the  testator 
must  have  had  future  children  in  view.     2  Atk.  829.] 

So,  if  a  man  devises  100/.  to  A.  at  the  age  of  21,  100/.  to  B.  at  tbe 
same  age,  and  100/.  to  C.  at  the  said  age ;  and  if  any  of  them  die  before 
such  age,  that  his  legacy  shall  be  divi&d  between  the  survivors ;  and  if 
two  die  before,  the  whole  shall  go  to  the  survivor :  if  any  one  dies  b^ore 
the  testator,  his  legacy  shall  be  divided  between  the  survivors.  R. 
2  Ver.  207. 

If  one  devises  to  A.  400/.  which  A.  owes  to  him,  provided  that  he  pay» 
out  of  it  so  much  to  his  wife,  and  so  much  to  bb  children ;  it  will  be  a 
good  devise  to  the  wife  and  children,  though  A.  dies  in  the  life-time  of 
the  testator.     R.  2  Ver.  522. 

So,  if  a  man  by  his  will  discharges,  releases,  or  forgives  a  debt  due 
from  A.  it  will  be  a  discharge,  though  A.  dies  before  ttie  testator.  R. 
2  Ver.  522. 

[If  testator  says,  <*  I  forgive  my  son-in-law  A.  a  debt  of  500/.  due  on 
bond,  and  desire  my  executor  to  deliver  up  the  bond  to  be  cancelled,'' 
and  A.  dies  in  testator's  life-time,  yet  the  bond  shall  be  cancelled.  3  Atk. 
580.     1  Ves.  49.] 

[If  A.  by  will  forgives  her  son-in-law  a  debt  on  bond,  and  orders  it  to 
be  delivered  up  (not  saying  to  whom)  to  be  cancelled,  and  he  dies  in  A.'s 
life,  yet  the  bond  shall  be  cancelled,  for  this  shall  be  considered  as  a 
provision  for  her  family.     1  Wils.  178.] 

[If  a  man  devises  his  real  estate  to  A.  for  life,  then  to  B.  he  paying 
100/.  to  C.  in  twelve  months  after  A.'s  death,  and  C.  survives  A.  but  one 
month,  the  legai^  does  not  lapses  but  goes  to  the  representative  of  C 

1  Ves.  44.] 

So,  in  all  cases  where  the  legacy  is  not  vested  by  the  words  of  the  irill, 
it  shall  not  lapse ;  as,  if  A.  gives  to  the  four  children  of  B.  1200/.  at  tbe 
discretion  and  allotment  of  his  executor,  and  one  child  dies  before  A.  bis 
share  shall  not  lapse ;  for  the  executor  had  not  made  any  allotment    R* 

2  Ver.  744. 

So>  if  the  executor  has  power  by  the  will  within  a  year  to  make  distn- 
bution  or  allotment,  and  one  child  dies  within  six  months  before  a  distiv 
bution ;  his  share  does  not  go  to  his  executor  or  administrator,  for  it  was 
not  vested.     R.  2  Ver.  745. 

So,  if  a  man  devises  200/.  a-piece  to  his  two  children,  and  that  if  one 
dies,  his  share  shall  go  to  the  survivor ;  if  one  dies,  his  \egusj  does  sot 
lapse,  but  survives.     R.  Elq.  Ca.  137. 

[If  A.  give  his  grand-daughter  8002.  to  be  paid  at  21  or  marriage, 
charged  on  a  mixed  fimd  of  real  and  personal,  and  she  &ueB  unmamed 
before  21,  it  shall  be.paid  put  of  the  personal.     3  Atk.  2030 

[If  a  man  by  will  says,  '^  I  give  the  following  lesades,  and  if  ^1 

die  before   they  are  payable,  I  will  that  they  shall   not  be  deemed 

lapsed 
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lapsed  legacies,'*  and  then  mves  to  A.  the  wife  of  B.  her  executors* 
&c.  50/.  and  A.  dies  in  the  life  of  testator,  the  legacy  shall  go  to  B. 
3  Atk.  572.] 

[But  the  testator  must  nominate  another  legatee,  or  it  would  not  ex- 
clude the  heir  at  law  or  next  of  kin.     Ibid.] 

(3  Y  15-)  When  it  merges  in  the  land. 

If  portions  are  charged  upon  land  by  settlement,  or  by  devise^  to  b® 
paid  to  a  son  or  daughter  at  such  an  age,  and  the  son  or  daughter  dies 
before  such  age,  the  portion  or  l^^cy  merges  for  the  benefit  of  the  heir. 
2  P.  W.  (610.)  277.     Vide  ante,  (8  Y  2. 8.) 

So,  if  a  lq;acy  is  charged  upon  land,  it  merges  for  the  benefit  of  the 
devisee ;  for  he  is  hocresjactus.  Vide  2  P.  W.  (610.}  277*  Vide  ante^ 
(S  Y  2.) 

[If  A.  tenant  for  life,  and  B.  his  eldest  son* tenant  in  tail,  re-settle  estate* 
to  A.  ibr  life,  to  trustees  for  years,  to  raise  1 100/.  to  be  paid  to  C.  ( A.'8 
second  son)  six  years  after  A«'8  death,  with  interest  at  5/.  per  cent,  for 
hb  maintenance  from  A.'s  death,  remainder  to  B.,  8cc*  C.  dies  in  debt, 
two  years  after  him  A.  dies,  and  a  good  estate  comes  to  B.,  yet  the  cre- 
ditors cannot  have  the  1 100/*  the  contingency  on  which  it  was  payable- 
never  happening;  but  it  sinks  for  the  benefit  of  the  owner  of  the  real 
estate.     C.  T.  T.  193.] 

[If  A.  devises  to  trustees  all  his  lands  in  trust,  to  sell  lands  in  M .  to 
pay  his  debts,  and  as  to  the  rest  of  the  lands,  to  stand  seised  in  trust  to 
receive  the  rents  and  profits,  and  make  leases  for  99  years,  determinable 
on  three  lives,  and  therewith  pay  all  his  debts  and  legacies,  and  then  stand 
seised  to  the  use  of  B.  for  life,  remainder  to  her  issue,  and  gives  a  legaqr 
of  500/.  to  T.  to  be  paid  at  21  or  marriage,  and  T.  dies  unmarried  before 
21,  and  testator's  personal  estate  and  lands  in  M.  are  not  sufficient  to  pay 
debts ;  as,  the  500/.  is  charged  on  real  as  well  as  personal  estate,  it  cannot 
be  raised,  legatee  having  died  before  the  time  of  payment.  I  Atk.  482.] 

[If  8000/.  is  given  to  trustees,  to  lay  out  in  lands  to  be  settled  to  the 
use  of  A.  and  the  heirs  of  his  body,  and  for  default  to  be  conveyed  to  B. 
on  trust,  in  three  months,  by  mortgage  or  sale,  to  raise  and  pay  2000/. 
to  C.  which  is  bequeathed  to  him  in  case  A.  dies  without  issue,  and  by 
codicil  the  6000/.  given  to  B.  is  reduced  to  5000/.  and  C.  dies,  then  A. 
dies  under  21,  and  without  issue;  the  2000/.  shall  sink  in  favour  of  the' 
heir  at  law.    S  Atk.  1 12.]  ' 

So,  if  it  is  charged  upon  land  and  personal  estate,  and  the  legatee  dies 
before  it  is  payable ;  his  executor  or  administrator  may  resort  to  the 
personal  estate,  but  not  to  the  land.     2  P.  W.  (611 .)   [3  Ves.  jun.  1 35.] 

Though  the  l^tee  be  a  child  or  a  stranger.     2  P.  W.  (613.) 

[If  A.  devises  1500/.  to  his  son,  payable  at  his  age  of  24,  and  devises 
his  real  estate  to  trustees,  to  raise  sufficient  to  discharge  his  debts  and 
legacies,  if  his  personal  estate  should  fall  short/  the  death  of  the  son  before 
-24  shall  not  extinguish  it;  for  it  is  an  absolute  legacy  out  of  the  personal 
estate,  and  the  real  estate  is  only  in  aid  of  the  personal.    'Str.  238.]  ' 

[If  a  man  devises  to  M.  his  daughter  2500/.  at  age  or  marriage*  and 
if  C.  hu  son  die  without  issue  male,  then  M.  to  have  at  21  or  marriage 
5500/.  more^  and  if  the  son's  so  dyins  do  not  happen  before  M.'s  age  or 
marriage,  then  she  is  to  receive  it  vmenever  afler  it  may  happen ;  then 
devises  his  real  estate  to  C.  his  son  in  tail-male,  remainder  to  his  bro- 
ther in  fee,  and  declares  the  land  devised  liable  to  that  payment  whenever 

Vol.  II.  Z  z  it 
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u  becomes  doe,  and  directs,  that  on  failure  of  issoeof  Ct  11,  her  liein 
or  astignsi  shall  join  in  a  surrender  of  some  oopylndd  to  the  use  of  bis 
brother^  or  the  36001.  l^acy  to  be  void.  M.  attains  21,  merries,  dies 
In  C/s  life-time^  her  husband  administers,  and  then  C.  dies  without  ime; 
the  3500/.  shall  not  sink  in  the  land,  but  be  raised  fiir  admimstntknif 
personal  estate  deficient  C.  T«  T.  1 1 7«  affirmed  by  the  lords,  widi  costs, 
16ih  March  1735.   3  P.  W.  414.] 

[If  A.  devise  lands  to  T.  his  second  son,  on  condition  that  he  or  his 
heirs  pay  his  six  grand-children>  T/s  children,  901.  in  de&nlt  of  pay* 
ment  a  clause  of  entry  and  distress,  and  T.  dies  in  A*'s  life,  whose  heif 
at  law  enters  on  them,  and  sells  thent;  yet  the  901.  is  a  continuing  disige 
on  the  lands  in  the  hands  of  the  purchaser,  and  the  children  shsll  bve 
i%  with  interest     1  Atk.  382.] 

[If  a  man  devises  copyhold  lands  (surrendered  to  the  use^  &c]tohs 
wife  for  life,  then  to  his  son  till  his  grandson  attain  23 ;  then  to  his 
grandson,  his  heirs  and  assigns,  on  condition  that  he  or  th^  pay  his 
grand-daughter  E«  602.  in  two  years  after  he  attains  23 ;  if  he  dies 
lyithout  issue,  then  to  his  (testator's)  son,  on  condition  of  paying  100l< 
to  E.  in  one  year  after  he  enjoys  under  this  last  devise,  and  if  gruxlsoo 
or  son  make  debult  in  payment,  then  a  power  to  E.  his  executors  or  ad- 
ministrators, to  enter  and  receive  till  paid ;  E.  marries  and  dies  after  the 
grandson  has  attained  23,  but  in  less  than  two  years  after  it;  the  60{* 
shall  be  raised,  and  paid  to  her  representative.     2  Atk.  507-] 

[If  a  man  gives  to  each  of  his  daughters  A.  and  B.  300/.  to  be  paiil 
by  his  son  and  executor  C.  when  he  attains  26 ;  but  as  they  are  other- 
wise, provided  for,  directs  they  shall  not  have  interest  till  then ;  and  for 
the  better  securing  the  said  two  sums,  charges  them  on  land,  with  power 
to  enter  and  hold  till  payment ;  the  personal  estate  is  insuffideD^  aod 
C.  dies  before  he  attains  26 ;  but  as  the  l^acies  are  vested,  and  the  lm 
of  payment  is  postponed,  for  the  conveniency  of  the  estate>  not  on  tk 
circumstances  attending  the  legatees,  they  shall  not  sink  in  the  landi  but 
be  paid,    3  Atk.  319.] 

(3  Y  16.)  When  it  shall  have  relation  to  the  tinie  of  making 

the  will. 

.  In  the  exposition  or  collection  of  the  intent  of  a  testator,  regud  ihai' 
be  had  to  the  time  of  making  the  will ;  and  therefore  if  he  devises  lA 
to  the  parish  where  he  lives,  and  afterwards  he  removes  his  habitation  to 
anotlier  parish ;  the  parish  where  he  lived  at  the  time  of  the  inli  shall 
have  the  legacy. 

If  he  devises  400/.  to  finish  a  building,  and  before  his  death  expends 
more  than  that  sum  upon  it ;  though  the  building  .be  not  fijnished,  the 
heir  shall  not  have  the  400/.     R.  1  Ver.  96. 

If  he  devises  to  all  his  children  and  ffrand-childran,  without  any  re- 
ference to  his  death  or  time  future ;  it  shidl  have  effect  <mly  as  to  those 
in  esse  St  the  time  of  the  will.     R.  Eq.  Ca.  136. 

If  he  devises  all  arrears  now  due  from  the  dean  and  chapter  of  Yoric; 
rent  which  afterwards  becomes  due  doea  not  pass.^    R.  Eq^.  Abr.  201. 

All  my  omrn,  sbeep>  Sec.  now  on  my  arouiMl.    P;  W.  598. 

[If  a  man  makes  a  devise  to  charitable  uses  before  a  statute  of  moK- 
main,  but  does  not  die  till  after  it,  yel  the  devise  is. good  in  law.  R.  I>; 
ail  the  judges.     2  Atk.  36.] 

(3  Y  17.)  Or. 
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(3  Y  17.)  Or,  to  the  death  of  the  testator. 

But  where  a  devise  is  made  in  words^  general  or  universaU  the  reference 
shall  be  to  the  death  of  the  testator;  as,  if  a  man  devises  20/.  a-piece  to 
all  the  children  of  B.  issue  bom  after  the  making  of  the  will,  before  the 
death  of  the  testator,  shall  take.     R«  3  Ver.  105. 

If  a  man  devises  all  his  personal  estate  to  A.,  he  shall  have  all  that 
the  testator  had  at  the  time  of  his  death,  though  increased  since  the 
making  of  the  will.    2  Ver.  1S7*  688# 

So,  if  the  testator  releases  to  A.  bv  his  will,  alL debts  and  demands: 
this  extends  to  debts  at  the  time  of  his  death,  though  contracted  since 
the  making  of  the  will.     Dub.  2  Ver.  136,  7. 

So,  if  he  gives  all  his  household  goods,  and  aftewards  has  more. 
P.  W.  424,  5. 

If  he  gives  all  his  books,  and  afterwards  buys  more.     P.  W.  597. 

Soi  if  the  devise  is  of  such  a  sum  t6  hb  children  living  at  his  deaths 
and  of  such  a  sum  to  the  children  of  D.,  all  the  children  of  D.  shall  take, 
though  none  bom  at  the  time  of  making  of  the  will,  or  death  of  the 
testator.     2  Ver.  705. 

So,  a  variation  of  circumstances,  after  a  will  made,  and  before  the 
death  ef  the  testator,  does  not  destroy  a  legacy ;  as,  if  a  man  devises  a 
legacy  out  of  money  at  interest,  or  owihc  by  such  a  one,  &c.  if  the 
money  is  afterwards  paid  to  the  testator,  Uie  legacy  will  be  good.  R. 
Ray.  SS5. 

If  he  devises  a  sum  to  A.,  and  to  be  paid  out  of  a  debt  from  the  king; 
though  the  debt  fails,  yet  the  l^acy  shall  be  paid ;  for  it  was  so  much 
devised  generally,  and  the  clause  how  it  shall  be  paid,  was  only  a  direc- 
tion for  the  better  payment.     R.  2  Ca.  Ch.  116. 

If  he  devises  500/.  to  his  uncle,  viz.  the  bond  and  judgment  for  400/. 
due  from  A.  and  100/.  in  money ;  if  the  testator  receives  from  A.  SOO/.9 
and  takes  a  note  for  the  residue  of  the  debt,  the  uncle  shall  have  500/. 
2  Ver.  681.- 

[Yet,  if  a  man  having  2702/.  35.  bank  stock,  and  2000/.  India,  devises 
them  to  his  daughters,  to  be  divided,  and  before  his  death  sells  702/.  3/« 
of  the  bank,  it  is  an  ademption  pro  tanto.     3  Atk.  120.] 

[If  a  debt  is  d^visedj  and  the  testator  afterwards  receives  it,  it  is  an 
ademption  of  the  legacy ;  but  if  a  sum  is  devised  payable  out  of  a  debt, 
testator^s  receiving  the  debt  is  not  an  ademption  of  the  legacy.  Str. 
828.] 

So^  if  the  devise  is  positive  and  direct  of  a  sum  out  of  such  a  debt,  and 
the  debtfiuls»  the  legacy  is  lost.     Semb.  2  Ca.  Ch.  116. 

(3  Y  18.)  VThen  legatees  shall  abate. 

If  there  are  not  assets  to  discharge  all  the  legacies,  the  legatees  shall 
abate  in  proportion.     2  Ca.  Ch.  171. 124.     Ca.  Ch.  149. 

And  ^so  the  specific  legatees  shall  abate  in  proportion.  Semb.  Ca. 
Ch.  171.     Cont.  1  P.  W.  422.     1  Ver.  31.     Vide  (3  Y  19.) 

[If  a  man  charges  all  his  real  and  personal  with  payment  of  debts,  a 
iq>ecific  devise  is  subject  to  it^  if  the  residue  is  not  sufficient.  3  Atk. 
96.] 

So,  if  the  executor  gives  a  statute,  mortgage^  or  .other  security  to  one 
legatee,  and  afterwards  becomes  insolvent,  whereby  the  other  legacies 
are  not  paid ;  the  legatee  who  has  the  security  shall  abate  in  proportion. 
R.  Ca.  Ch.  149. 

Z  z  2  Though 
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Though  such  security  was  given  upon  the  marriage  of  the  legatee. 
Ca.  Ch.  U9. 

So,  if  lands,  &c.  are  devised  to  be  sold  for  payment  of  l^acles,  and 
are  not  suflScient  for  all;  the  legatees  shall  abate  in  proportion.  2Qu 
Ch,  25. 

So,  if  a  testator  devises  that  his  executor  shall  assign  1002.  perBn]].tn 
land  to  A.  and  his  heirs,  200/.  to  B.  and  SOO/.  to  C,  and  after  the  100/. 
per  ann.  is  assigned,  the  other  lands  are  not  sufficient  for  the  other  1^ 
cies,  A.  shall  abate  in  proportion.     R.  2  Ca.  Ch.  25. 

So,  a  legatee  shall  abate  in  proportion,  though  bis  l^acy  is  given  to 
be  paid  in  the  first  place.     1  Ver.  31  • 

Though  he  is  executor,  and  it  was  given  him  for  his  trouble.  2  Ver. 
434.     2  P.  W.  25.     2  Atk.  171. 

[The  legacies  in  a  codicil  shall  abate  equally  with  the  legacies  in  i 
will :  they  shall  not  be  preferred  because  they  were  last  given.  2  P. 
Wms.  23.] 

[Nay,  if  a  man  gives  legacies  by  his  codicil  expressly  because  he  appre- 
hends there  will  be  a  surplus  after  the  payment  of  the  l^acies  in  the 
will,  the  legacies  in  the  codicil  shall  abate  fit  ioio^  before  the  l^ciesin 
the  will  abate  at  all.] 

[So,  if  a  man  after  having  given  some  legacies  by  his  will,  gives  others 
by  the  same  will,  because  he  apprehends  there  will  be  a  surplus  beyond 
what  he  had  before  disposed  of,  the  latter  legacies  shall  abate  in  tdOj 
before  the  former  ones  abate  at  all.     R.  2  P.  Wms.  23.] 

[Where  a  man  gives  any  legacies  by  his  will,  under  the  express  appre- 
hension of  a  surplus,  the  legacies  in  any  codicil  he  may  afterwards  make 
shall  prima  Jacie  be  taken  to  have  been  given  under  the  same  apprehen- 
sion, and  shall  abate  accordingly.    D.  2  P.  Wms.  24.] 

[But  if  the  testator  takes  notice  in  his  codicil  that  there  may  be  a 
deficiency,  and  in  that  event  directs  that  a  particular  bequest  to  aboot 
the  amount  of  the  legacies  in  the  codicil  should  not  take  effect,  the  1^ 
cies  in  the  codicil  shall  not  abate  more  than  the  legacies  in  the  former 
part  of  the  will.     R.  2  P.  Wms.  23.] 

[Such  a  clause  however  in  the  codicU  would  not  prevent  tbe  latter  1^ 
cies  in  the  will  from  abating  in  toto.     Ibid.] 

[A  testator  gave  certain  legacies  in  the  former  part  of  his  will, 
then  stated  that  he  apprehended  a  large  surplus  would  remain,  in  regard 
of  which  he  gave  other  legacies : — he  aft^invards  made  a  codicil,  and  gsve 
other  legacies  to  the  amount  of  IGO/.,  but  provided  that  in  case  of  a 
deficiency,  a  legacy  of  200/.  for  building  a  chapel  should  abater  andduit 
instead  tiiereof  sufficient  should  be  left  to  beautify  it : — there  was  a  very 
large  deficiency,  and  the  master  of  the  rolls  decreed  that  the  legacies  in 
the  latter  part  of  the  will  should  abate  in  toto  the  l^acies  in  die  fonnff 
pnit  and  in  the  codicil  pari  passu,    2  P.  Wms.  23.  p.  C] 

[Money  legacies  shall  abate  in  toto  before  specific  legacies  abate  at  all< 
2  P.  Wms.  145.] 

[So,  a  legacy  to  a  servant  shall  abate  in  proportion,  though  it  is  for  5/« 
only.     2  P.  Wms.  24.]  , 

[Appointing  a  legacy  to  be  paid  at  a  sooner  time  does  not  give  it « 

priority ;  but  in  case  of  deficiency,  it  must  abate  in  proportion.  3  Atk.  96.] 

[If  A.  gives  his  wife  a  general  legacy  to  be  paid  immediately  after  his 

death  out  of  the  first  money  got  in,  and  that  she  shall  be  entitled  to  said 

legacy  in  bar  of  dower  and  thirds  ;  if  she  is  not  entitled  to  doi»er  ^ 

3  shall 
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shall  abate;  but  if  entitled,  she  shall  not  abate.  2Ves.  420.  Vide 
Ambler,  244,  245.] 

[If  A*  having  a  mortgage  for  500/.,  and  no  other  sum  out  at  interest, 
devises  to  R  500/.  to  remain  at  interest  on  such  securities  as  he  should 
leave,  or  to  be  put  out  on  government  securities ;  this  is  not  a  specific 
legacy,  and  B.  shall  abate  in  proportion.     1  Atk.  5070 

[A  devisee  of  an  annuity  for  life  charged  on  personal  estate  shall  abate 
in  proportion  with  other  legatees.     3  Atk.  698. 

(3  Y 19.)  When  not 

But  if  a  particular  chattel  is  devised  in  specie,  the  legatee  shall  have 
it  entire,  and  not  abate  in  proportion  to  the  other  legatees.  1  Ver.  31. 
2Ver.  11.     Eq.  R.87. 

[Yet,  jewels  devised  as  a  specific  legacy  shall  be  applied  to  pay  simple 
contract  debts,  if  the  rest  of  the  personal  falls  short,  in  ease  of  the  real 
estate.     Bunb.  90.] 

[If  there  are  specific  legacies,  and  money  legacies,  and  not  assets  suffi- 
cient besides  to  pay  debts,  there  shall  not  be  a  proportionable  deduction, 
but  the  money  legacies  shall  be  applied  first.     Bunb.  82.] 

[If  there  is  a  specific  devise  of  land,  the  devisee  shall  not  contribute 
with  the  heir  at  law  to  satisfy  creditors,  if  the  real  assets  of  the  heir  are 
sufficient.     1  Atk.  505.] 

If  a  legacy  is  given  to  a  charity,  and  the  spiritual  court  prefers  it,  as  it 
ought  by  the  civil  law ;  equity  will  not  grant  an  injunction,  or  oblige  the 
legatee  to  give  security  to  refund.     1  ver.  2S0. 

If  A.  devises  that  his  executor  shall  receive  his  debt  of  8000/.  from  the 
chamber  of  London,  and  then  he  shall  pay  2000/.  to  an  hospital ;  though 
the  debt  in  the  chamber  of  London  is  reduced  to  6000/.  the  executor 
shall  pay  2000/.  to  the  hospital.     R.  2  Ver.  547. 

[Legacies  of  stock  are  specific  or  not,  according  as  the  intent  of  testator 
appears  from  the  will  and  circumstances,  that  he  intended  to  confine  it 
to  the  stock  he  then  had,  or  not.     1  Vcs.  420.] 

[If  testator  has  South  Sea  stock  at  making  his  will^  and  at  his  death 
sufficient  to  answer  a  devise  of  it,  it  is  a  specific  legacy,  and  shall  not 
abate.     Ibid.] 

If  A.  devises  hb  personal  estate  in  W.  to  B.  and  also  devises  300/.  to 
another  to  be  paid  out  of  hb  personal  estate,  generally ;  if  he  has  suffi- 
cient personal  estate  elsewhere  to  pay  the  300/.  B.  shall  not  abate. 
R.  Eq.  R.  87. 

[If  A.  having  wife  and  two  children,  and  by  will  gives  his  wife 
(otherwise  unprovided)  120/.  per  annum  for  life,  limitation  over  to  a  son, 
and  directs  executors  to  purchase  it  in  long  annuities,  or  if  they  cannot, 
to  purchase  lands  of  200/.  per  annum^  to  pay  the  wife's  annuity  clear, 
with  remainders  over ;  executors  to  pay  SO/,  per  annnm  out  of  profits  of 
residue  to  wife  for  maintenance  of  child;  gives  other  legacies,  and  the 
residue  to  be  put  out  for  children's  advantages ;  the  wife  on  deficiency 
of  assets  shall  not  abate.     2  Ves.  4 1 5.] 

Yet  a  specific  legatee  shall  abate  in  proportion,  where  there  is  no  fund 
to  pay  the  legacy,  but  out  of  tlie  specific  legacies ;  as,  if  a  man  devises 
his  personal  estate  in  W.  to  A.  and  his  personal  estate  in  H.  to  B. 
and  then  devises  300/.  to  C,  but  has  no  personal  estate,  except  in  H. 
and  W.,  there  shall  be  an  abatement  by  A.  and  B.  in  proportion^  £q. 
R.  87}  8. 

Z  z  3  So, 


710  CHANCERY. 

SOf  in  such  case,  a  legacy  for  a  charity  shall  abate  in  propordoDi  if  it 

is  not  to  the  poor  at  the  funeral.    2  P.  W.  25.     1  P.  W.  422*- 

[A  legacy  of  3/.  each  to  the  poor  of  three  parishes^  i.  e.  92.  in  afl, 

shtdl  be  looked  upon  as  doles  for  the  funerali  and  paK  of  it^  and  shall  not 

abate.     2  P.  Wms.  24.] 

What  shall  be  an  assent  to  a  lefficy,  vide  in  Administratioii,  (C  6, 7.) 

Vide  ante,  (8  G  4.) 

When  legatees  shall  refund,  vide  ante,  (S  G  3.) 

Who  shall  be  a  residuary  l^atee,  vide  ante^  (S  G  ?•) 

Lien.     Vide  Assets^  (2  G  2.)— Bankrupts,  (2  L  1.  &  A  SO.) 

(3  Z)  q^atrtage  tfettlement. 

(3  Z 1.)  When  it  shall  be  enforced. 

If  a  man  enters  into  articles  to  make  a  marriage  settlement,  and  dies, 
his  heir  shall  ^  compelled  to  make  it.     R.  2  Vent.  343. 

Though  the  articles  are  made  before  marriage,  to  the  woman  hersd^ 
and  the  marriage  is  a  release  in  law  of  the  contract.     R.  2  Vent.  343. 

[So,  if  tenant  for  life,  with  power  to  make  jointure^  covenants  hcSare 
marriage  to  settle,  and  dies  before  settlement  executed,  the  remainder- 
man shall  perfect  it.     Str.  596.] 

So,  if  a  man  covenants  to  make  a  settlement  upon  the  marriage  of  his 
daughter ;  he  shall  be  compelled  to  make  it,  though  his  daughter,  afier 
the  marriage,  dies  before  the  settlement  is  made. 

So,  if  a  man  gives  a  bond  to  make  a  jointure,  he  shall  be  compelled  to 
make  it,  and  not  to  forfeit  his  bond.     2  Ca.  Ch.  88. 

So,  if  a  man  gives  a  bond  to  settle  300/.  per  ann.  jointure,  and  disy 
his  heir  shall  be  compelled  to  do  it.     Ibid.  89,  &c. 

So,  his  devisee,  though  no  particular  land  is  charged.    Ibid. 

So,  if  a  man  covenants  by  articles  to  make  a  settlement  of  4O02.  per 
ann.  for  a  jointure,  and  afterwards  make  a  settlement,  but  the  land  ii 
only  of  300/.  per  ann.  value;  he  shall  be  decreed  to  settle  so  much  in  spede 
as  would  have  made  400/.  per  ann.  at  the  time  of  making  of  the  settle- 
ment.    R.  1  Ver.  217,  8. 

If  the  covenant  is  to  settle  lands  which  shall  continue  of  4002.  per  ano. 
value,  he  shall  make  a  settlement  of  so  much  as  now  are  of  that  value 
1  Ver.  218. 

If  a  man  covenants  to  make  a  jointure  out  of  his  estate;  all  his  lands 
are  bound  to  it     1  Ver.  64.     2  Ver.  482. 

Otherwise,  if  he  covenants  for  particular  lands,  and  that  such  lands  are 
of  so  much  value,     1  Ver.  64.     Ch.  R.  148. 

If  a  man  recites  a  marriage  to  be  intended  between  A.  and  his  daughter, 
and  if  his  daughter  afler  the  age  of  16  refuses  to  many  A.,  A.  shaU  have 
20,000/.,  and  if  the  marriage  is  had  after  her  age  of  16,  A*  shall  have  all 
his  real  and  personal  estate :  the  marriage  is  had  before  she  is  16,  and 
after  that  age  the  daughter  dies  without  issue ;  A.  shall  have  all  the  real 
^nd  personal  estate^     R.  1  Ver.  339. 

If  a  man  upon  marriage  covenants  to  make  a  settlonent  for  a  jointure^ 
and  dies  before  it  is  made,  or  the  portion  paid ;  the  wife  shall  compel  tlie 
settlement,  though  she  is  executrix  or  administratrix,  whereby  she  has 
the  portion  also.     I^emb.  cont.  but  Qu.     1  Ver.  463. 

[When  a  wife  sues  her  husband  that  he  may  settle  lands  for  her  join- 
ture, pursuant  to  articles,  and  perform  these  articles;  it  is  no  bar  that  she 
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has  ekqied  with  an  adidt^rfer,  moch  Icfss  if  it  is  not  put  in  issue  in  the 
cause.     S  P.  W.  269. 

If  a  iwn  iqx>n  the  marriage  of  his  son  agrees  to  make  a  settlement  in 
sodi  a  manner ;  it  shall  be  decreed,  though  by  the  consent  of  the  son  he 
afterwards  makes  a  settlement  different)  and  that  is  confirmed  by  a  fine. 
IjS^.  R.  192.    2Ver.702. 

[If  a  &ther  ^ets  a  son  to  execute  a  deed  secretly,  chai^ng  himself  the 
same  morning  nis  marriage  agreement  is  executedi  it  shall  oe  set  aside, 
as  being  in  fraud  of  the  marriage  agreement     Bunb.  336.] 

So,  it  shall  be  decreed  against  an  heir,  though  the  covenant  was  only 
for  him,  his  executors,  and  administrators.     R.  2  Ver.  482. 

If  A.  covenants  to  make  a  setdement  to  the  use  (rf'himself  and  his  wife, 
and  the  hdrs  male  of  their  bodies,  remainder  to  the  heirs  female,  &c. 
and  dies  before  the  settlement  made,  having  a  son  and  daughter,  and  th6 
son  covenants  to  le^  a  fine  for  the  payment  of  debts,  and  dies  without 
issue  before  the  fine  levied :  'the  settlement  shall  be  decreed  to  thedatighter 
pursuant  to  the  intent  of  the  articles.     R.  2  Ver.  704. 

[If  a  settlement  is  executed  after  marriage  to  husband  for  life,  wife  for 
life,  and  the  heirs  of  the  body  of  husband  by  wife,  the  court  will  ciarry  it 
into  execution  strictly,  if  made  in  pursuance  of  articles  previous  to  mar* 
riage,  otherwise  not.    2  Atk.  S9J] 

[If  a  settlement  after  marriage  gives  issue  an  equivalent  for  what  they 
were  entitled  to  by  settlement  previous  to  marriage,  the  court  will  carry 
it  into  execution,  otherwise  not.    lUd.] 

[A  limitation  in  marriage  articles  to  husband  for  life,  to  wife  for  life, 
to  the  issue  of  their  two  bodies,  Will  not  entitk  the  husband  to  dispose  as 
he  pleases,  but  shall  be  carried  into  strict  settlement    2  Atk.  71.] 

[So^  if  a  man  upon  the  marriage  of  his  brother  agrees  for  the  settle- 
ment of  his  land  upon  his  brother,  if  he  himself  dies  without  issue,  and 
the  wife  of  the  brother  has  180/.  for  her  portion,  the  devisee  of  the  land 
(the  devisor  being  dead  without  issuer  and  the  portion  being  180/.)  shall 
be  compelled  to  perform  the  agreement,  though  it  was  to  make  an  estate 
after  an  entail.     R.  2  Vent.  854.] 

So,  if  a  trustee  signs  a  deed,  to  testify  his  assent,  whereby  it  is  agreed 
that  the  land  shall  be  settled  to  the  use  of  a  wife  for  jointure;  though 
the  land  was  subject  to  the  payment  of  a  debt  due  to  the  trustee,  yet  the 
jointure  shall  be  settied  prior  to  the  debt.     R.  2  Ca.  Ch.  211. 

So,  if  the  setdement  is  for  a  portion  to  be  paid  at  foil  age,  or  marriage 
with  the  consent  of  her  father,  and  if  she  dies  before  such  marriage  or 
age,  that  it  shall  be  paid  to  another;  if  the  daughter  has  the  consent  of 
her  fether  for  a  trtety  upon  her  marriage,  and  he  does  not  afterwards 
disagree,  though  the  marriage  was  clandestine,  without  the  privity  of  tiie 
fiither,  the  portion  shall  be  paid.     1  Ch.  R.  3. 

Clf  on  marriage  two  fathers  agree  to  settie  certain  lands ;  one  does  so  ; 
the  other  gives  bond  to  do  it;  he  has  not  his  election  to  settle  or 
forfeit,  but  must  settie  the  lands,  which  was  the  original  agreement. 
2  Ves.  528.] 

So,  if  A.  by  letter  proposes  a  setdement  upon  a  treaty  of  marriage  foir 
his  nephew,  if  2500/.  portion  is  given,  and  the  marriage  proceeds  and 
such  portion  is  given,  the  settiement  shall  be  decreed,  though  no  answer 
was  sent  to  the  letter,  nor  the  marriage  had  with  the  privity  of  the  uncle. 
Ch.  R.  147. 

Or^  by  letter  to  a  friend  of  &•  proposes  1500/.  portion  with  his  dauj;h- 
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ter»  and  the  maiTiage  takes  effect,  though  naagreem^ 
upon  such  letter.     2  Ch.  R.  285. 

If  a  settlement  is  made  in  consideration  of  500/.  in  money  or  .goods; 
after  fifteen  years,  it  shall  be  decreed,  without  inquiry,  whediertbhui' 
{Mod  had  the  50(tf.    2  P.  W.  (6 16.) 

But  if  a  marriage  settlement  is  made  before  marriage,  all  precedent 
agreements  shall  be  intended  to  be  extincL    Semb.  1  Ver.  369* 

If  a  settlement  is  alleged  to  be  contrary  to  an  agreement,  and  a  trial 
is  directed  to  try  what  was  the  agreement ;  the  setdement  oa^t  to  be 
admitted  for  proof  of  the  agreement.  R.  per  North,  and  a  decree  to  the 
contrary  per  Lord  Nottingham  reversed.     1  Ver.  246. . 

Yet  where  the  settlement  varies  from  the  articles,  without  an  inteot 
apparent,  it  shall  be  decreed  to  be  made  conformable  to  the  articles, 
though  the  settlement  was  before  marriage.     R.  2  Ver.  659. 

[A  setdement  after  marriage  on  an  infant,  and  no  settlement  before, 
and  no  proof  of  the  husband's  being  in  debt,  is  good.    2  Atk«  5 19.] 

[If  a  settlement  is  just  in  general,  the  court  will  not  weigh  nicely  the 
particular  advantage  on  either  side.    Ibid.] 

[An  infant  is  bound  by  a  settlement  made  on  her  marriage,  where  it  is* 
made  with  i4>probadon  of  parents  and  guardians.    S  Atk.  607.]  . 

[Marriage  aereements  cannot  beset  aside^  because  it  would  afiect  tbe 
interest  of  third  persons,  the  issue*    Ibid.] 

[Other  agreements  are  entire,  and  if  either  party  fails  in  performance 
in  part,  it  cannot  be  decreed  in  specje,  but  must  be  left  to  an  action;  in 
marriage  agreements  it  is  otheni'ise;  and  if  the  relations  of  either  party 
£siil  in  pertormance,  tbe  children  may  compel  performance;  tbas^  if 
wife's  father  agrees  to  give  a  portion,  and  husband's  &tber  to  make  a 
setdement,  though  tbe  portion  is  not  paidj  tbe  children  may  compel  tbe 
settlement.     Ibid.] 

[Though  a  father  or  guardian  should  act  fraudulenUy,  the  marriage 
agreement  shall  not  be  set  aside,  but  the  delinquent,  fether^  guardisD,  or 
husband,  decreed  to  make  satisfaction.    Ibid.] 

(3Z2.)  When  not. 

But  by  the  st.  29  Car.  2«  S.  no  action  shall  be  brought  to  charge  a  de- 
fendant on  an  agreement  on  consideration  of  marriage,  unless  toau  orsome 
note  of  it  be  in  writing,  signed  by  the  party,  or  some  autiioriied  by  him. 
.  A  letter  is  a  sufficient  note  to  shew  an  agreement  to  give  a  mairiage 
portion.     R.  2  Vent.  S61.     Vide  ante,  (2  C  4.) 

But  if  A.  by  letter  promises  1000/.  to  his  niece  in  marriage,  yet  bt 
the  same  letter  dissuades  her  from  a  marriage  with  B.,  and  sheaiter- 
wards  marries  B.  with  the  consent  of  A.,  the  money  shall  not  be  decreed. 
R.  2  Ver.  202. 

If  a  marriage  is  agreed  upon  between  the  fathers  of  a  son  and  a  dangb- 

ter,  and  minutes  are  taken  of  it  by  counsel,  and  before  the  writinas  aie 

fixed,  one  of  the  fathers  dies,  the  settlement  shall  not  be  decreed,  not 

being  signed  by  either  party,  and  before  the  execution  of  the  deeds  maoj 

^  variations  in  the  minutes  might  have  happened.    Eq.  Abr.  21. 

[If  a  mother  at  the  marriage  tells  the  husband,  *'  My  estate  will  come 
between  my  daughters,"  and  afterwards  gives  directions  to  an  attoroerto 
prepare  a  settlement  of  part  to  husband  and  wife,  and  the  right  hdn  of 
the  husband,  but  both  die  before  it  is  completed;  the  setdement  shall  notbe 
carried  into  execution  in  fitvour  of  husband's  brother  and  heir.  Str.  73^] 

[If  a  man,  having  an  estate  in  possession,  and  a  leaseholdj  and  beic^ 

entitlcc 
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entitled  to  an  estate-tail  after  his  mother's  jointure  determined,  by  mar- 
riage articles  settles  part  of  his  wife's  portion  on  her  and  the  issue^  and 
the  leasehold  in  her  for  life  in  bar  of  dower,  and  then  covenants  on  his 
mother's  death  to  settle  100/.  per  ann.  for  every  lOOOA  on  her  for  life, 
then  on  the  issue,  and  he  dies  without  issue  in  the  mother's  life-time ;  the 
heir  shall  not  be  compelled  to  perform.     1  Yes.  256  J 

And  if  articles  with  the  wife  before  marriage  provide  that  she  shall 
dispose  of  the  profits  of  her  estate  during  the  coverture,  which  is  vested 
in  a  trustee  for  that  intent,  and  after  marriage  the  trustee,  with  the 
approbation  of  the  wife,  pays  the  profits  to  the  husband ;  he  shall  not 
account  to  the  wife  for  the  profits  not  disposed  of  according  to  the 
agreement :  for  by  law  the  articles  are  destroyed  by  the  marriage.  R. 
Ca.  Ch.  21. 

So,  if  A.  upon  the  marriage  of  his  daughter  agrees  that  his  manor 
shall  be  charged  with  4000/.  for  her  portion,  provided  that  if  the  hus- 
band does  not  settle  a  jointure  answerable  to  it  within  two  years,  he  shall 
have  only  interest  at  the  rate  of  S/.  per  cent*  for  his  life,  and  the  manor 
shall  be  to  the  daughter  and  the  heirs  of  her  body;  the  wife  dies  within 
.the  two  years  before  any  settlement  made;  the  husband  shall  not  have 
the  portion,  or  the  manor,  but  only  for  his  life.    R.  1  Ver.  68. 

So,  if  the  portion  was  to  be  paid  if  the  husband  settled  a  jointure 
within  three  years,  and  the  wife  dies  within  the  three  years,  before  the 
jointure  settled;  the  husband  shall  not  have  the  portion.     1  Ver»  69. 

[If  A.  on  marriage  of  his  eldest  son  B.,  in  consideration  thereof,  and 
of  portion,  settles  his  estate  to  himself  for  life,,  to  trustees  for  200  years, 
to  B. ,  and  the  heirs  male  of  him  and  his  wife,  with  remainders  over,  the 
trust  to  raise  1500/.  by  profits  or  fines,  and  to  pay  500/.  in  six  months, 
aiid  1000/.  in  twelve  months  afl^r  A.'s  death,  as  he  should  appoint;  if 
none^  void;  and  A.  has  another  son  C«  to  whom  he  afterwards  gives 
SOOO/.,  which  C.  lays  out  in  lands;  and  A.  by  will  directs  600/.,  part  of 
the  1500/.,  to  be  paid  to  C.  on  his  settling  the  lands  purchased  on  the 
heirs  male  of  his  body,  and  in  de&ult,  on  the  right  heirs  of  A. :  A.  dies ; 
the  600/.  is  paid  C,  who  gives  receipts  for  it  as  the  legacy  in  his  fitther's 
will ;  C.  maVries,  has  issue  male  aud  female ;  the  male  exists  many  years, 
then  fails ;  C.  dies,  B.  dies :  the  son  of  B.  cannot  have  this  settlement 
carried  into  execution  against  the  co-heirs  of  C,  when  it  is  impossible  to 
bar  the  remainder  to  him  (the  son  of  B.),  nor  shall  he  have  the  600/« 
repaid.     1  Yes.  530.] 

So,  if  a  fiither  agrees  to  give  SOOO/.  with  his  daughter;  but  by  his  will 
gives  her  only  2000/.,  and  dies  before  the  marriage,  and  the  husband 
accept  the  legacy,  he  cannot  afterwards  demand  1000/.  more.  For  his 
equity  is  to  have  SOOO/.  or  nothing.     Mo.  Ca.  in  Eq.  S. 

[If  tenant  for  life,  with  power  to  jointure  400/.  a-year  on  marriage 
articles,  covenant  to  convey  lands  in  a  certain  place  of  400/.  a-year,  clear 
of  taxes,  and  after  the  marriage  make  a  setUement,  reciting  the  power 
and  the  articles,  and  convey  certain  farms,  which  are  expressed  to  be  of 
the  yearly  value  of  401/.,  and  a  pension  of  4/.  a-year,  deducting  12/. 
a-year  for  boots  to  tenants,  and  covenant  that  if  it  should  be  less  than 
400/.  to  make  good  the  deficiency ;  it  shall  not  be  made  400/.  clear  of 
taxes ;  for  the  articles  were  made  with  reference  to  the  power,  and  it 
was  a  mistake  in  them  that  the  power  extended  to  400/.  a-year,  clear  of 
taxes.     Ambler,  424.] 

[But  the  value  of  the  jointure  is  to  be  taken  at  the  death  of  the  hus- 
band.    Id.  ibid.] 

(3  Z  3.)  Ti 
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(3  Z  3.)  To  what  charges  subject 

Ammagd  setdameiit  shall  not  be  encumbered  bj  a^ontsiy  settiei 
ment  iar  tberaisbg  portkms  fiir  the  dnldren  of  a  fbnner  mamige.  R. 
2  Vent.  36S.    Vi&  poti;,  (4  I  1,  &c.) 

Nor,  by  a  volunlaiy  settlemeDt  made  during  a  fonner  nnrriige. 
R.  Ca.  Ch.  100. 

So,  if  A.  covenants  to  settle  200L  per  ann.  witfaont  describiDg  any 
lands  in  pardoular,  upon  the  children  of  the  first  marria^  sod  after* 
wards,  upon  a  seoofid  marriage,  settles  part  of  the  land  whidi  he  had  at 
thetimeof  the  ibrmer  articles,  for  the  jointure  of  his  second  wife^  who 
had  no  notice;  she  diallnot  be  bound  by  the  former  artides.  IL  SVer. 
482 5  3. 

If  A.  exhiUtsa  Inll  to  redeem  amortgage  aninst  a  woman,  and  sug- 
gests that  her  husband  was  only  the  assignee  cf  a  mortgage,  die  vomaa 
may  give,  in  answer,  a  settlement  for  her  jointure  without  notice  of  the 
morlga^  and  that  her  husband  pretended  a  title  by  descent,  without 
answering  whether  her  husband  had  any  other  title  than  as  assignee  oft 
mortgage ;  though  it  would  not  be  a  good  plea.    S  Ver.  701. 

But  if  A.  upon  his  marriage  gives  a  bond  to  leave  to  his  wife  600{.or 
a  third  part  of  his  personal  estate,  and  afterwards  becomes  a  banknipt; 
the  wife  shall  not  have  the  500Z.  if  she  does  not  come  in  as  a  creditor  for 
it  in  proportion  with  other  creditois ;  and  in  sudi  case,  the  interest  of  her 
proportion  shall  be  paid  to  the  creditors  during  the  life  of  her  hnsband. 
JEU  2  Ver.  662. 

tif  A*  dies  indebted,  leaving  a  leasehold  sulgeet  to  mortgsges,  vilh 
covenant  for  payment,  and  otter  personal  estete,  and  devises  to  Us  am 
forlife^  thento  the  issue  of  hu  body  With  limitations  over,  and  mskes  him 

executor  and  residuary  l^^atee,  and  he  by  marriage  settlement  csllbg 
himself  heir  and  eaecutor^  and  reciting  tM  will,  assigns  this  leasehold 
to  trustees  to  permit  him  to  receive  the  profits  for  lifi^  then  to  his  wife, 
then  to  the  issue^  then  to  those  entitled  under  the  will;  yet  the  issae  shall 
not  have  it  disencumbered  of  their  fether^s  debts.    1  Ves.  100.] 

(3  Z  4.)  Provision  for  portions. 

If  a  man  makes  a  voluntary  settlement  for  the  portion  of  a  daughter 
by  his  fanner  wife^  and  then  takes  a  second  wife,  and  settles  the  sanie 
Ima  for  her  jointure,  without  notice  of  the  portion,  and  by  hb  will  de- 
fises  other  lands  to  his  wife,  which  she  refuses ;  the  daughter  shall  hare 
the  other  lands  till  her  portion  is  raised.     1  Ver.  219.     £q.  Abr.  2S1. 

If  by  marriage  settlement  lands  are  limited  to  the  husband  and  wife 
for  their  lives,  and  afterwards  to  the  first  and  other  sons  in  tail;  and  if 
the  husband  dies  without  issue  male,  to  A.  for  five  hundred  years  for 
daughters  portions;  though  there  be  issue  male^  which  survives  the 
fiither,  and  then  dies  without  issue,  a  daughter  shall  have  the  portioD. 
B.  1  Lev.  35* 

If  A.  after  the  death  of  his  wife  makes  a  settlement  for  raising  IQOL  for 
each  of  his  younaer  children,  and  afterwards  marries  agun ;  the  children 
by  the  second  wife  shall  have  the  same  portions.     R.  1  Ver.  335. 

[If  a  widow  having  children,  by  articles,  previous  to  her  second  msr- 
riiu;e,  g^ves  500/.  to  her  intended  husband  during  his  life,  and  if  fl<> 
children  of  the  marriage,  then  to  return  to  her  or  ner  heirs ;  and  there 
are  children  of  the  second  marriage,  who  idl  die  under  age  in  her  lif^* 
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and  then  ahe  dies ;  the  husband  shall  have  the  interest  for  life,  and  then 
the  children  of  the  first  marriage.    3  Atk.  428.] 

If  land  is  charged  with  portionsy  the  heir  cannot  give  personal  seen* 
rity  for  them  in  discharge  of  the  land.     1  Ver.  838. 

rf or,  shall  he  be  allowed  to  pay  them  before  the  time  limited  by  the 
settlement,  viz.  full  of  age  or  marriage.    Ibid. 

Ifaman  gives  a  portion  toadaufptertobepaidattheageof  21  years, 
and  she  marries,  and  dies  before ;  it  shall  be  paid  to  her  husband  or  her 
executor.    2  Ca.  Ch.  94. 

If  A*  by  marriafi^e  settlement  makes  a  provision  for  daughten  of  150(tf. 
a-pieoe,  to  be  paid  at  18  or  marriage,  and  if  any  of  them  die  before,  the 
survivor  to  take  the  whole ;  and  aftm^ards  settles  other  lands  for  the  pay- 
ment thereof^  at  th^  age  of  21  or  marriage,  and  that  there  shall  be  no 
survivorship ;  this  controls  the  first  deed.     R.  2  Ch.  R.  8. 

If  a  term  is  limited  after  the  death  of  the  fother,  upon  trust  for  rmsing 
poitions  for  his  daughters,  at  the  age  of  18  or  marriage;  the  term  may 
DC  sold  for  that  purpose  in  the  life- time  of  the  father.  Sal.  159.  Semb. 
9  Ver.  S5S.     R.  2  Ver.  459, 460.  656. 

So,  if  the  term,,  after  the  life  of  the  father,  be  upon  trust,  tibat  if  the 
father  die  without  issue  male  by  his  wife^  having  daughters,  and  the  wife 
dies  without  a  son ;  the  term  mav  be  sold  in  the  life-time  of  the  father, 
for  the  portions  of  daughters,  when  they  attain  such  an  age  or  marry. 
R.  per  three  J.  2  Jon.  202.  Per  Ck)wper,  1  Sal.  159.  2  Ver.  657* 
Rep.  5  G.  2.  2.  22. 

[If  A.  on  marriage  settles  his  estate  to  himself  for  life,  remainder  to 
his  sons  in  tail-mal^  remainder  to  trustees  for  1000  years,  to  provide  for 
daughters  by  profits,  mortgage,  or  sale,  with  remainders  over,  with 
proviso,  that  if  he  prefers  them  in  marriaoe  with  portions  equivalent,  or 
the  remainder-man  pays  them,  the  term  should  cease ;  and  the  wife  dies 
without  issue  male,  leaving  three  daughters ;  their  portions  shall  be  raised 
in  the  fitther's  life-time,  with  interest  from  the  mother^s  death,  at  which 
time  they  first  vested.     C.  T.  T.  81.] 

[Where  a  term  for  years  or  other  estate  is  limited  to  trustees  for 
rabing  portions  for  daughters,  payable  at  a  certain  time,  which  is  become 
a  vested  interest,  they  snail  not  stav  to  the  death  of  father  and  mother, 
unless  some  intention  appears  (and  a  very  slight  circumstance  is  suffi- 
cient) to  postpone  it.     1  Atk.  549.] 

If  the  term  is  to  raise  portions  for  daughters,  and  the  inheritance 
descends  to  the  lessee,  chancery  wiU  prevent  the  merger  of  the  term. 
2  Ver.  91.  208.     Vide  post,  (4  W  24.) 

So,  if  one  has  a  power  to  raise  portions  for  children,  and  by  deed 
charges  them  upon  land,  but  by  the  eviction  of  part,  the  residue  is  not 
sufficient ;  the  land  may  be  decreed  to  be  sold.     2  Ver.  811. 

Though  he  adds,  that  for  the  raismg  them  the  trustees  shall  take  all 
the  rents  and  profits;  for  that  does  not  restrain  the  general  charge. 
R.  2  Ver.  811. 

If  there  be  a  term  for  raising  portions  for  daughters,  without  saying 
at  what  age  or  time ;  they  shall  be  raised  with  reasonable  maintenance 
from  the  death  of  the  father.     2  Ver.  460. 

If  the  portion  is  to  be  raised  as  the  father  shall  appoint,  it  shall  be 
raised,  though  the  father  dies  without  appointment.     2  Ver.  665. 

But  if  portions  for  daughters  at  such  an  age,  if  the  father  dies  without 
issue  male,  are  to  be  raised  for  his  daughters,  if  not  otherwise  provided 

for. 
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for^  and  SOL  per  ann.  in  the  interim ;  though  the  mother  dies  without  t 
son,  the  term  shall  not  be  decreed  to  be  sold  for  the  daughters'  por- 
tions ;  for  the  other  contingency,  if  they  are  not  otherwise  provided  &r, 
cannot  happen  during  the  life  of  the  father.  R.  1  Sal.  160.  SVer. 
640.  657. 

So,  the  SO/,  per  ann.  shall  not  be  decreed  to  the  daughter  or  her  hus- 
band ;  for  the  rather  shall  not  pay  maintenance  out  of  the  profits  of  a 
term  not  to  commence  till  his  death ;  and  therefore  it  must  be  intended 
of  maintenance  to  be  paid  if  the  father  dies  without  issue  male^  before 
the  age  or  marriage  of  his  daughter.     R.  1  Sal.  160. 

If  A.  gives  portions  to  his  younger  children,  secured  by  a  mortgage 
from  B«,  and  if  the  heir  of  A.  does  not  pay  them,  that  they  shall  be  charsra 
upon  his  land ;  B.  pays  the  portions,  which  are  put  out  upon  anotber 
security,  approved  of  by  a  master  in  chancery,  with  the  consent  of  the 
guardian,  and  are  afterwards  lost;  the  land  of  the  heir  shall  not  after* 
wards  be  charged.     R.  1  Ver.  S37. 

If  land  is  charged  with  500/.  for  A.  and  the  trustee  raises  the  sum  sihI 
gives  a  judgment  to  A.  for  it,  and  then  dies  insolvent ;  the  land  shall  be 
discharged.    Dub.  2  Ver.  85. 

If  a  term  after  the  death  of  husband  and  wife  is  for  the  raising  of  por- 
tions out  of  the  profits  after  the  commencement  of  the  term,  to  be  paid 
at  the  age  of  2 1 ;  neither  the  principal  or  the  interest  shall  be  raised  till 
the  term  commences  in  possession.     2  Ver.  761.     1  P.  W.  449. 

[If  by  marriage  setdement  lands  are  limited  to  A.  for  life  without 
waste,  remainder  to  trustees  to  preserve,  &c  to  wife  for  life,  remainder 
to  his  first  and  other  sons  of  A*,  and,  in  default,  remainder  to  trustees 
for  500  years,  in  trust,  by  rents  or  sale,  to  raise  2000/.  for  daughter,  to 
be  paid  at  21  or  marriage ;  the  daughter  shall  not  have  it  raised  in  the 
Other's  life-time.     S  Atk.  SQ."] 

If  a  portion  is  to  be  paid  by  the  personal  estate,  and  if  that  is  not  suf- 
ficient, by  the  rents  and  profits  of  the  real;  if  it  is  necessary,  the  real 
estate  shdl  be  sold  to  make  it  good.     R.  2  Ver.  424. 

So,  if  a  term  commences  after  the  death  of  the  husband,  to  raise  por- 
tions, if  no  son,  for  daughters,  provided  that  the  daughters  surviTe 
their  father;  no  portion  shall  be  raised  if  the  daughter  dies  in  tiie 
life-time  of  her  &tner,  though  she  married  before  her  death.  R.  2  Ver. 
665. 

So,  if  a  portion  is  payable,  and  before  payment  one  child  dies;  it 
shall  be  decreed  to  his  executor  or  administrator.     R.  1  Ver.  276. 

[If  there  is  provision  for  daughters'  portions,  by  a  term  after  the 
mother's  death,  to  srow  due  and  payable  at  21  or  marriage,  and  if  aoy 
die  before  portion  due  and  payable,  to  the  survivors ;  and  there  aie  two 
daughters  who  both  attain  21,  and  marry  with  consent,  'and  one 
dies,  leaving  children,  before  the  mother,  her  portion  shidl  go  to  her 
representatives,  and  not  to  her  sister.     1  Ves.  208.] 

If  a  term  is  upon  trust,  that  if  the  father  dies  without  a  son,  to  raise 
portions  for  daughters  out  of  the  rents  and  profits,  as  soon  as  coo- 
veniently  may  be ;  they  may  be  raised  by  sale.  Per  Parker,  P.W.  417. 
420. 

Otherwise,  if  it  was  out  of  the  annual  rents  and  profits,  or  by  leases 
for  lives  or  years.  Per  Macclesfield,  and  affirmed  in  parliament,  2  P.W. 
19.     Vide  1  P.W.  419. 

[So,  if  on  marriage  of  A.  and  B.,  A.  settles  his  estate,  and  therein 
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provides  for  rabing  portions  for  daughters^  and  die  father  of  B.  settles 
his  estate,  and  therein  is  a  term,  (with  several  remainders  over),  the 
trust  of  which  is  to  raise  10,000/.  for  younger  children,  by  rents,  issues, 
and  profits,  or  leases  for  three  lives,  or  determinable  upon  three  lives, 
reserving  the  old  rent,  or  by  granting  copyholds  on  fines,  to  be  paid  to 
daughters  at  18  or  marriage,  and  to  the  sons  at  21,  or  as  soon  after  as  it 
could  be  raised  out  of  the  premises  as  aforesaid ;  the  10,000/.  cannot  be 
raised  by  sale  or  mortgage.     Semb.  per  Macclesfield  C.    3  P.W.  1.] 

But  if  a  younger  child  dies  in  Uie  life-time  of  the  fiither,  before 
marriage,  the  portion  shall  not  be  nused.  1  Ver.  SS5*  Vide  ante^ 
(S  PS.) 

[If  there  is  a  term  of  years  to  raise  daughters'  portions,  payable  at  16f 
and  a  proviso^  that  if  there  is  no  daughter  living  at  the  time  of  the  failure 
of  issue  male^  the  term  shall  attend  the  inheritance;  and  there  is  one 
daughter  who  attains  16,  marries  without  consent,  and  no  son  by  the 
marriage,  find  the  daughter  dies  without  issue  in  the  life-time  of  her 
father  and  mother,  the  portion  sinks.     P.  W.  134w] 

[If  9000/.  is  settled  by  marriage  articles  in  trust  for  husband  and 
wi&  for  life,  and  then  to  the  eldest  son,  subject  to  raise  and  pay  5000/. 
to  younger  children  as  &ther  should  appoint,  and  for  want  of  appoint- 
ment at  21,  and  trustees  in  the  meantime  atliber^  to  raise  maintenance; 
mother  dies,  leaving  two  children,  youngest  dies  at  two,  father  cannot 
claim  the  5000/.  as  his  representative,  it  not  vesting  in  the  children,  and 
there  are  no  words  of  vesting,  but  raising  and  paying  at  21.  2  Ves. 
261.] 

[If  by  articles  2000/.  part  of  SOOO/.  vested  in  trustees,  is  to  be  paid 
to  such  son  as  shall  attain  21,  when  he  shall  have  attained  2S>  and  the 
eldest  attains  21,  and  dies  before  23,  it  is  a  vested  interest  at  21,  and 
the  time  of  payment  only  is  postponed.    2  Atk.  185.] 

If  the  land  is  not  sufficient  to  raise  portions  for  all,  there  shall  be  an 
abatement  in  proportion.     1  Ver.  335. 

[If  A.  by  articles  before  marriage  agrees  to  settle  land  on  B.  for  join- 
ture, dien  part  to  raise  portions  for  younger  children,  then  the  whole 
in  tail-male,  and  that  B/s  portion  should  remain  with  trustees  till  settle- 
ment made,  but  to  enable  A.  to  settle  B.'s  portion  to  be  applied,  to 
pay  off  incumbrances,  and  the  rest  to  A.  and  marriage  had,  no  settle- 
ment made ;  A.  dies,  no  land  appears,  the  right  to  the  portion  survives 
to  the  wife,  and  the  issue  of  Uie  marriage  are  not  entitled.  1  Ves. 
376.] 

A  portion  secured  by  settlement,  or  articles  for  a  settlement,  shall 
not  be  raised  as  a  debt  out  of  the  personal  assets.    2  P.W.  437. 

[If  a  husband  promises  his  wife  that  her  daughter  shall  have  her 
jewels,  and  after  her  death  puts  them  in  a  chest,  and  delivers  them  with 
an  inventory  and  the  key  to  a  friend,  for  the  dau^ter's  use ;  this  is  a 
sufficient  delivery  to  vest  the  property,  and  shall  not  be  altered  by  his 
afterwards  taking  out  some  of  the  jewels,  and  giving  them  to  his  second 
wife.     1  Atk.  270.] 

[If  in  settlement  there  is  a  term  to  raise  1000/.  for  daughters'  por- 
tions, with  proviso,  thatif  fother  by  deed  or  will  gives  or  leaves  any  sum 
of  money  to  his  daughters,  it  should  be  a  satisfaction  pro  tanto^  unless 
he  declare  the  contrary,  and  he  leaves  them  land ;  this  is  no  satisfaction. 
Per  Talbot,  C.     3  P.  W.  245.] 

[If  by  marriage  settlcaient  a  term  is  created  in  lands  in  trust  to  raise 

portions 
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portioiiafor  daughters,  with  proviso^that  if  lancb  (rf  aa  estate  of  ioherit* 
anoe  deseoid  from  the  hoftbaiid  to  his  said  daiu^ters  of  as  great  Tsliie 
as  the  portions,  then  the  term  to  cease  for  the  oenefitof  the  next  in  t^ 
maioder  or  reversion;  neither  luids  of  which  the  husband  is  sdsed  in  ktf 
and  devises  to  his  daughters  in  tail,  nor  lands  descending  from  him  to 
them  in  tail,  nor  reversions  in  tail  expectant  on  the  death  at  otfacn,  are 
anch  estates  of  inheritance  as  are  within  the  meaning  of  the  pronso. 
Lands  which  ought  to  go  in  sads&clion  shall  be  valoed  at  the  time  of  the 
descent,  not  when  the  portions  become  payable.    2  Atk*  458.] 

[A  limitation  to  a  daughter  after  several  other  limitations,  is  conadered 
as  a  provision  ;  the  time  when  it  is  to  take  pbce  makes  no  difiereooei 
S  Adc  186.] 

[If  A  man  has  a  power  by  marriage  settlement  to  raise  a  sum  fiv  the 
portion  and  portions  of  all  and  every  vounger  child  and  children,  insodi 
manner,  atsuch  time,  and  under  such  limitations,  as  he  by  ^  shall 
direct,  and  he  by  will,  reciting  that  two  of  his  three  younger  diildrea 
are  amply  provided  for,  appoints  the  whole  to  the  third ;  £e  power  is 
not  pursued,  and  it  is  a  void  appointment.    C.  T.  T.  72.] 

[But  if  a  fiither  has  a  power  to  raise  ISOOiL  (or  the  benc^t  of  yonnger 
children,  in  such  proportion,  manner,  and  form,  in  all  respects,  as  he 
shall  appoint^  and  he  directs  450A  to  A.,  1050A  to  B.,  and  notUng  to 
G.  who  has  a  good  estate ;  it  is  agood  appointment.     C  T.  T.  74.] 

[Where  a  sum  is  provided  by  marriage  settlement  for  younger  chil- 
dren, and  one  of  them  becomes  eldest,  he  shall  have  no  part  of  this  sum; 
but  where  b^  private  act  of  parliament  the  sum  was  to  be  appointed  to 
A.,  B.,  ana  C.  by  name,  thoueh  A.  then  a  younger  child  afterwards 
becomes  eldest ;  he  is  capable  of  an  appcHntment  in  his  fitvour.  C.  T.  T. 
93*  Qu.  Would  itnot  be  the  same  if  they  werenamed  inasettleDieot 
by  deed  ?] 

[If  by  marriage  articles  it  is  agreed,  that  certain  sums  be  paid  to  trus- 
tees to  permit  the  interest  to  be  taken  by  husband  for  life,  then  by  wife 
fer  life,  then  if  there  is  a  son,  and  younger  child  or  children,  to  pay  the 
principal  sums  to  them;  and  a  farther  covenant  that  the  wife's  father 
shall  procure  his  sister  to  settle  certain  freehold  houses  to  the  same  uses, 
and  tney  are  so  settled ;  and  husband  and  wife  die,  leaving  a  daughter 
tibeir  eldest  duld,  and  a  son ;  the  daughter  shall  be  considered  ss  t 
younger  child,  and  have  the  money,  and  also  the  houses;  for  the  srti- 
des  and  the  deed  shall  be.  considered  as  one  and  the  same  act,  sod 
equally  a  provision  fcr  younger  children.     2  Atk.  456.] 

[If  a  grandmother  A.  havmg  a  power  creates  a  term  to  commeDce 
after  her  death  to  raise  800/.  per  ann.  for  B.  for  life,  and  after  both  their 
deaths  to  raise  a  sum  to  be  paid  among  all  the  children  of  C.  except  the 
ddest  son,  as  C.  shall  appoint,  and  for  want,  eaually ;  if  C  has  bat  ooe 
chUd,  besidea  eldest  son,  all  to  such  child ;  if  only  eldest  son,  all  to  him; 
if  no  eldest  son,  then  to  the  executors  of  A. :  at  makings  C.  has  only 
son  D.  and  daughter  £.,  afterwards  another  son  F^ ;  C.  dies  first  without 
appointing,  D.  dies  under  a^e,  and  F.  becomes  eldest  son ;  E.  marries, 
A.  dies,  and  then  B.  dies ;  this  shall  be  construed  as  provision  by  wax- 
riage  settlement ;  and  to  avoid  the  inconveniences  of  the  portions  vesting 
either  at  the  execution  or  the  death  of  A*  or  the  death  of  C.  or  of  B*,  the 
court  will  determine  the  capacity  of  being  a  younger  son  to  continue  tiil 
the  time  of  payment,  and  E.  shall  have  we  whole  sum.    2  Ves.  198.] 

[If  A.  settles  his  estate,  subject  to  a  proviso,  on  his  sister  and  husband, 

and 


Marriage  seMment.  719 

and  their  Umie  in  strict  tftilpinale^  liir  diem  to  raise  12^0001.  far  Iheir 
cbiUbreD,  aad  if  thegr  die  without  appointing  theproportion^  then  200(tf. 
to  be  raised  for  each  younger  son,  and  SOOO/.  for  eadi  daughter,  pay- 
able at  21,  with  interest  from  the  time  of  appointment  or  death  of  the 
survivor,  and  they  die  without  makmg  appointment,  leaving  fenr 
^unger  sons  and  twodauffhters,  14,0002.  shall  be  raised  finr  them,  and 
mterest  only  from  the  deaw  of  the  survivor^  dioagb  two  attuned  21 
during  her  life.     C.  T.  T.  189.] 

[If  A.  on  marriage  settles  long  annuities  in  trust  for  himself  for  lifoi 
to  his  wife  for  life,  to  the  chOdren  In  such  manner  as  he  should  appoint 
and  dies  without  appointment,  leaving  one  child,  it  is  entitled  to  them 
as  an  interest  vested;  the  &ther  having  ohly  power  of  disposing  among 
bis  children,  and  there  being  but  one,  abe  is  entitled  to  the  whole.  1  Atk. 
426.] 

[Where  children  have  obtained  a  contingent  advanti^  under  »  matw 
riage  settlement,  the  court  will  not  vary  it  after  marriage;  thus,  if  stodt 
is  transferred  to  trustees  to  pay  the  ^vidends  to  the  separate-  use  of  the 
wife  during  life^  and  if  she  survived  her  husbmd  to  transfer  to  her,  or 
whom  she  should  appoint,  and  for  want  of  appointment,  to  her  issue  ; 
the  court  will  notsufier  anypart  of  the  stock  to  be  sold  and  paid  to  her 
during  coverture.     1  Adc.  17.] 

[If  A.  by  deed  on  the  marriage  of  his  son  B.  settles  lands  on  tiie  issue 
msie  of  B.,  and  if  none,  then  to  be  sold  and  equally  divided  among 
B.'s  daughters ;  and  by  deed  B.  directs  his  estate  to  be  sold,  and  the 
money  equally  divided  among  his  six  daughters,  provided  he  should  have 
no  son;  and  afterwards,  after  the  marriage  of  C.,  one  of  the  dauriitera 
with  D.,  he  by  deed,  reciting  the  last  covenuts  that  all  ri^ht  either  in 
land  or  money,  that  should  accrue  to  C.  in  her  life,  or  to  D.  m  her  r^t, 
by  the  said  recited  deed,  should  be  vested  in  trustees^  to  put  out  suck 
share  of  the  money  raised  by  sale  of  the  manors,  &c.  as  belonged  to  C. 
at  interest,  and  the  rents  of  her  share  of  the  estate,  and  the  interest  of 
the  money  raised  by  sale  diereof  to  pay  to  D.  for  life,  then  to  C.  for  life, 
then  to  pay  the  prmcipal  to  the  issue  of  D.  by  C.  (except  the  issue  mide 
of  D,  by  C.  for  the  time  bwig  inheritable  in  the  manors,  &c.)  riiare  and 
share  alike  to  sons  at  21,  to  daughters  at  21  or  manriap^e ;  if  ray  dfe 
before  their  shares  payable^  to  go  to  the  survivor;  if  all  die,  then  to  mxA 
inheritable  son;  if  no  son,  then  to  the  survivor  of  D.  and  C.  and  the 
executors  &c.  of  such  survivor;  and  there  is  one  child  of  Ais  marriage 
who  survives  his  fdther,  and  then  attains  %U  cmd  dies  in  his  mothers 
life-time;  the  estate  shall  be  sold  and  divided  equally  among  the  sur- 
viving daughters  of  B.,  one  being  dead  unmarried,  and  the  share  of 
C.  belongs  to  her  solely,  and  no  part  of  it  to  her  son  by  D.    S  Atk. 

^rhe  court  will  decree  the  provision  made  for  one  child  to  be  as  ex* 
tensive  as  the  parent  intended,  where  it  does  not  introduce  a  hardship 
or  leave  the  other  children  in  distress,    d  Atk.  186.] 

[If  A.  by  marriage  settlement  recites  the  provisions  he  is  entitled  to  by 
hb  father's  settlement,  and  inter  aU  a  share  of  20002.  after  his  father's 
death,  and  there  is  a  trust  for  the  benefit  of  the  issue  of  the  marriage, 
and  a  covenant  that  all  A.'s  share  of  the  2000/.  or  any  other  provision 
for  the  portions  of  the  father's  younser  children  as  should  oome  to  A. 
shall  be  within  said  trust;  and  afterwaixU  the  surplus  profits  of  the  father's 
estate  limited  for  the  benefit  of  his  children,  is  in  his  life-ttme  decreed  to 

be 
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be  distributed  among. them;  the  surplus  shall  not  be  indnded  in  the 
trust,  nor  would  a  legacy  irom  the  father  to  A.  be  included..  1  Ves.  57.] 

[Ifaboud.is  given  for  2000/.  for  children  living  at  the  death  of 
father  or  mothert  and  in  default,  to  the  executors  of  husband^  a  child 
bom  after  the  father's  death  shall  have  a  share.     1  Ves.  85.] 

[If  a  decree'  has  settled  a  wife's  portion  to  be  laid  out  in  land  for 
husband  for  life^  wife  for  life,  and  then  to  the  issue ;  the  court  will  not 
afterwards,  on  a  suggestion  that  there  is  no  probability  of  issue,  and  that 
the  husband  is  in  great  distress,  grant  part  to  pay  his  debts,  and  the  rest 
to  wife's  separate  use.    2  Ves.  1 13.] 

[If  20,000/.  is  provided  for  younger  children  as  father  shall  appointi 
and  there  are  three  daughters  and  a  son,  and  father  makes  another  settle- 
ment recitinxr  this  provision,  and  his  intent  that  the  daughters  should 
have  the  whde,  and  settles  on  the  son  in  satisfaction  of  bis  provision,  on 
condition  he  releases,  but  makes  no  direct  appointment  of  his  son's  share 
to  the  daughters^  and  afterwards  by  will  gives  his  dauffhters  so  mach  as 
(with  what  is  provided  by  his  marriage  settlement)  mues  their  fortunes 
1Q,000/. ;  they  shall  have  only  10,000/.  and  not  a  share  of  the  brother's 
5000/.  likewise,     2  Ves.  121.] 

[If  by  settlement  after  marriage  (but  for  valuable  consideration)  th^ 
is  a  trust  to  raise  portions  for  daughters  on  failure  of  issue-male,  on  whom 
t^e  estate  was  settled  in  tail,  they  shall  be  raised ;  though  the  portion  or 
consideration  was  not  paid^  though  the  term  was  in  remainder  after 
estates-tail,  and  though  a  daughter  has  given  a  general  release,  the  settle- 
ment not  being  known.     2  Ves.  804.] 

[If  estate  is  settled  to  husband  and  wife  for  life,  then  to  trustees  for  t 
term,  in  case  of  no  issue-male^  or  they  die  before  21,  to  raise  portions  for 
daughters;  proviso,  if  they  have  son  who  shall  have  issue-male,  or  attain 
21,  then  die  term  to  cease;  and  they  have  a  son  wI^d  attains  21, and 
dies  without  issue  male  in  the  father's  life;  the  portions  shall  not  be 
raised.     2  Ves.  831.] 

[If  a  father  voluntarily  settles  4000/.  a-piece  on  his  five  daughters,  and 
by  the  same  deed  binds  himself  in  25,000/.  to  secure  the  surplus  of  his 
estate  above  20,000/.  to  his  daughters ;  this  shall  be  looked  on  as  a  bond 
to  the  daughters,  good  against  voluntary  claimants,  but  not  against  cre- 
ditors for  valuable  consideration.     1  Atk.  625.] 

[Tenant  for  life  shall  not  account  for  rents  and  profits  towards  raising 
portions,  but  only  keep  down  the  interest  i  the  portions  shall  be  raised 
on  the  whole  estate.     2  Atk.  458.] 

(3  Z  5.)  Restraint  of  marriage. — When  the  husband  shall  make 

a  settlement  for  the  portion. 

If  a  marriage  be  contrary  to  the  consent  of  parents,  and  the  husband 
sues  for  the  portion ;  the  court  will  not  decree  it,  unless  the  husband 
makes  a  suitable  settlement.     2  Sho.  282. 

[If  husband  and  wife  sue  for  a  legacy  given  to  the  wife,  the  court  will 
not  compel  the  payment^  miless  the  husband  makes  a  settlement  on  the 
wife-     3  P.  W.  202.] 

Or,  if  without  the  privity  of  the  trustees  for  the  wife,  the  portion  shall 
be  vested  in  trust  for  the  wife,  and  not  decreed  to  the  husband,  till  be 
makes  a  suitable  settlement.     R.  Ch.  R.  146. 

If  the  wife  has  a  real  estate  by  descent  from  her  brother,  which  was 

vested  in  trustees  in  trust  for  her ;  and  the  husband  sues  in  chancery  for 

an 
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an  execalibn  of  the  trusty  or  for  other  favour;  the  court  will  oblige,  the^ 
husband  to  do  what  is  reasonable.     1  Ver.  40. 

*  [If^  On  marriage,  application  is  made  to  the  court  to  take  care  of  wife's 
portion,  and  husband  ofiers  before  the  master  to  settle  an  estate  in  strict 
settlen^ent,  but  before  it  is  done^  they  having  no  children,  petition  to 
have  it  paid  to  husband,  the  court  will  not  order  it ;  for  nobody  can  conr 
sent  for  the  children  that  may  be.     2  Ves.  671.] 

[If  money  is  left  by  a  father  to  trustees  for  the  benefit  of  his  children,, 
to  be  equally  divided  between  them ;  and  one  of  them  a  daughter,  mar^ 
ries,  being  under  age,  and  without  settlement ;  and  her  husband,  whilst 
she  is  under  age,  and  before  the  trustees  have  done  any  act  to  settle  or 
divide  father  s  estate,  assigns  all  the  share  he  is  entitled  to  in  right  of  hia. 
wife,  to  a  creditor;  the  court  will  not  allow  such  creditor  to  receive  the 
whole  fortune,  without  making  some  provision  for  the  wife.  2  Atk* 
417.] 

[If  a  father  gives  bond  to  bis  daughter,  payable  at  marriage,  and 
deposit  it  in  a  third  person's  hands,  she  marries  without  consent,  the 
bond  is  delivered  to  husband,  and  he  sues  on  it ;  on  a  bill  brought  by 
the  fiither,  akid  bringing  the  money  into  court,  the  court  will  order  it 
tP  be  settled  on  the  wife  and  her  children,  and  grant  injunction. 
Bunb.  86.] 

[If  a  man  devises  1000/.  to  his  daughter  payable  at  21  or  marriage,  and 
she  marries,  and*  the  husband  and  wife  join  in  a  suit  in  the  spiritual  court 
against  the  trustees  and  executors  for  the  legacy,  and  the  executors  bring 
bUl  to  compel  the  husband  to  settle  the  legacy  on  the  wife,  the  court  wiu 
interfere^  though  the  husband  does  not  crave  the  assistance  of  the  court, 
and  is  suing  in  a  proper  court  for  the  recovery  of  it.  Str.  238.  Str. 
503.] 

[Though  the  wife  of  age,  appears>  and  is  desirous  that  her  whole  for- 
tune may  be  paid  to  her  husband,  yet  the  court  will  order  settlement  of 
part.    2  Ves.  519.     S  Ves.  jun.  89.] 

i^ Where  there  is  a  slender  provision  made  for  a  wife,  on  an  accession 
brtune  to-  the  wife  (if  considerable,  otherwise  not),  the  court  will 
oblige  the  husband  to  make  further  provision.     S  Atk.  720.] 

(3  Z  6.)  When  not. 

But  upon  a  bill  by  a  lather  against  an  husband,  who  married  hU 
daughter  without  consent,  to  make  a  settlement  of  the  land  of  the  wife, 
the  court  will  not  compel  him;  for  the  fatlier  has  no  equity  to  demand^ 
it.     R,  upon  a  demurrer  to  such  bill,  1  Ver.  39. 

So,  if  a  portion  is  given  to  a  daughter,  and  if  she  marries  without  the 
consent  of  A.  to  another ;  if  the  daughter  will  not  marry,  and  gives 
security  to  indemnify  the  executor  against  the  other  person,  she  shall 
have  the  portion  for  the  purchasing  of  an  annuity.     R.  Ch.  R.  62. 

So^  if  the  hiisband  and  wife  demand  a  conveyance  of  lands  settled  in 
trust  for  the  wife ;  the  trustee  ought  to  execute  his  trust,  without  requir- 
ing ^  settlement  by  the  husband.     R.  2  Ver.  626. 

So,  if  the  husband  prays  that  the  portion  may  be  raised ;  the  court, 
upon  circumstances,  will  allow  part  to  the  husband,  without  a  settle* 
ment.     2  Ver.  762. 

[If  money  is  charged  in  trust  for.  provision  for  a  daughter,  and  she 
marries  without  consent,  yet  if  she  appear  and  desires  the  whole  may  be 
paid  to  her  husband  without  any  provision,  the  court  will  direct  it,  though 

Vol.  II.  ,  3  A  the 
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liie  husband  i»  insolvent ;  far  she  may  dispose  of  peivoMl  eslite  ai  she 
might  of  real  by  a  fine.    2  Atk.  67-     Cootra  supra,  (5  Z  5.)  ] 

[If  husband  has  made  a  settlement  on  hit  wife  on  marriage,  aad  sftsr- 
wards 'money  comes  to  her  by  devise,  the  oourt  will  not  reqiiiredie 
Irasband  (if  a  man  of  credit)  to  make  a  further  settlement  Hi  th#  prqrcr 
of  the  executor.     S  P.  W.  1 1 .] 

[Or,  if  the  husband  is  a  freeman  of  London,  and  in  a  thriving  fiaj. 
Ibid.] 

(3  Z  70  When  the  wife  shall  Io«e  her  portion. 

If  a  man  devises  that  his  daughter  shall  have  2000/.  portion,  but  if 
she  marries  before  the  age  of  16,  or  without  the  consent  of  A.  and  &, 
she  shall  have  only  1000/.  If  she  marries  with  the  consent,  &&  bdbie 
t6,  she  shall  have  but  1000/.  R.  2  Vent  96S.  R.  2  Ver.  299.  ooDt. 
that  she  shall  have  the  2000/. 

If  the  father  by  his  will  devises  2000/.  to  his  daughter,  and  aflerwgrds 
revokes  the  legacy  if  she  marries  B«,  and  the  daughter  marries  B.,  tbe 
legacy-ds  lost.     R.  1  Ver.  20. 

But  if  the  daughter  has  a  portion  by  a  settlement,  the  fiitber  caaiMt 
annex  a  condition  to  it,  that  she  shall  not  marry  without  cooient 
2  Ver.  452. 

If  A.  gives  his  daughter  200/.  provided  shecontinuea  witii  hisaxfcitor 
till  21 ;  but  if  she  shul  be  taken  from  the  exeeutop  by  her  mother,  wk 
was  a  papist,  or  marries  against  the  consent  of  the  exeeutiMr,  thai  oely 
10/.  The  daughter  being  placed  by  the  executor  with  B.  a  cieigTmU) 
with  his  leave  visits  her  mwier,  and  there  marries  a  papiaX,  witfaoat  Ae 
privity  of  B.  or  of  the  executor^  who  upon  notice  dissents;  the  daugter 
bhall  have  only  10/.  for  the  qualification  annexed  to  the  devise  was  io 
liature  of  a  condition  precedent ;  and  tbe  clandMine  marriage^  wUebtbe 
executor  immediately  disapproved,  was  against  his  oonsenl.  Coat,  per 
Master  of  the  Rolls ;  but  per  Cowper,  ace.  2  Ver.  573. 

[If  a  man  by  settlement  after  marriage  creates  a  term  in  tmst,  to  raise 
2000/.  a-piece  for  his  daughters,  provided  they  marry  with  dieir  mother's 
consent,  and  a  yearly  sum  to  be  paid  them  till  they  marry,  md  if  ddier 
of  them  die  before  marriage  with  such  consent,  her  portion  to  cease^iod 
the  premises  to  be  exonerated  of  it,  or,  if  raised,  to  be  paid  to  wboa 
the  premises  should  belong,  and  by  will  creates  anodier  trast  tens  to 
mise  2000/.  a-piece  more  for  each  of  his  dau^tois,  subiect  to  die  atfne 
conditions,  and  by  codicil  creates  another  trust  term  for  the  better  niiui|g 
them ;  if  the  daughters  marry  without  the  mother's  consent  (even  after 
they  are  of  full  age),  they  shall  not  have  either  of  the  sums.  Ber  Hard- 
wicke,  C.  Lee,  C.  J.  and  Willes,  C.  J.  reversing  a  decree  of  JAfii 
M.  R.     C.  T.  T.  212.    (Com.  726.)  WUles,  S5.  S.  C] 

[If  in  marriage  settlement  it  is  provided,  that  if  any  younger  cbiU 
marries  without  lather's  consent  in  his  life,  or  after  his  deatn  widiodt 
mother's  consent,  such  child  shall  forfeit  the  intended  fortune,  to  be 
distributed  among  tbe  rest  at  21  or  marriage,  with  consent,  with  fiirtber 
proviso,  that  if  any  such  child  marry  without  consent,  or  die  befoit  ih 
or  marriage  with  consent,  the  portion  to  be  divided  among  the  snrvir^  | 
.at  21  or  marriage,  with  consent,  and  A.  one  of  the  dauditers  marriei  | 
without  consent,  she  forfeits  the  whole  interest  under  Uie  settleoaeDtt 
whether  certain  or  contingent^  and  therefore^  if  another  of  them  (fet 

8  ^ 
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tbo  i»  mt  entided  to  her  distributive  shiire  of  her  portion.    2  Atk. 

*  [If  kgacies  are  left  payable  at  ^1  or  marriage,  which  shall  first  hap* 
pen,  provided  they  marry  with  consent,  otherwise  to  sink  into  testator's 
pemnial  estate;  the  legacies  vest  at  91,  and  marrying'  without  consent 
afterwards  is  of  no  conseqnenoe.    2  Atk.  587-] 

When  a  oonditkm,  that  a  person  shall  not  marry  without  consent,  is 
inferrorem.    Vide  ante,  (2  Q  6.) 

(3  Z  8.)  When  marriage  brokage  shall  be  avoided. 

A  bond  given  for  the  procurement  of  a  marriage  between  A.  and 
B.  shall  not  be  allowed.  Decreed  cont  if  it  be  without  fraud ;  but 
the  decree  was  iieversed  in  parliament.  R.  3  Lev.  411.  Vide  1  Ver. 
412. 

S<^  if  upon  the  marriage  of  a  son,  the  porUon  is  paid  to  his  mother ; 
the  son  shall  be  aided  in  eqnity.     1  Ver.  451. 

If  a  woman  borrows  money  of  her  brother,  for  the  angmenta^m 
of  her  portion,  and  gives  a  bond  for  it;  the  bond  or  other  security 
shall  be  avoided  ia  equkyas  fraudulent.  1  Ver.  475.  Vide  post^ 
(4  D  3.) 

Though  the  husband. dies  without  issue^  it  shall  be  void  against  the* 
wife  hersdf  or  her  executor.     R.  1  Ver.  475. 

If  a  mother,  upon  the  marriage  of  her  son,  agrees  to  relinquish  her 
jointure,  for.  which  the  son  privately  agrees  to  make  a  lease  to  the  mother 
of  another  estate ;  this  dandestine  agreement  shall  be  disallowed  in. 
equity.     R.  2  Ver.  466.  50a 

[If  a  man  on  his  son's  marriage  settles  part  of  his  lands  on  the  son  in 
possession,  and  other  part  on  himself'for  life,  remainder  to  the  son,  with 
power  reserved  to  the  fether  to  make  a  jointure  of  200/.  on  payment  of 
1000^*  to  the  son ;  and  on  the  father's  subsequent  marriage,  the  son 
(without  privity  of  his  wife  or  her  relations;,  releases  the  1000/.  and  the 
father  (without  the  privity  of  his  second  wife  or  her  relations),  gives  a 
bond  ior  it  \  equity  will  not  set  the  bond  aside.     3  P.  W.  66.] 

So,  a  gratuity  given  for  the  procurement  of  a  marriage,  shall  be  re- 
funded.    2  Ver.  S92. 

SO)  a  lease  made  by  A.  for  procuring  a  marriage  between  him  and'  B» 
shall  be  avoided  after  his  deaths  by  him  in  remainder.  R.  in  pari.  2  Ver. 
446.  '  Pr.  Ch.  166. 

So,  if  a  daughter  has  a  portion  by  a  remote  relation,  and  the  father  . 
takes  9  bond,  before  he  will  give  his  consent  to  her  marriage,  that  th^ 
husband  shall  repay  part,  if  his  wife  should  die  without  issue  \  for  where 
the  portion  does  not  come  irom  the  father,  he  shall  not  lay  any  such 
restraint  upon  it.     R.  2  Ver.  588. 

So,  if  upon  a  marriase^  the  husband  gives  a  bond,  that  he  will  release 
to  the  father  alLdemanus,  within  two  years  after  the  marriage.  R.  2  Ver. 
662. 

[If  previous  to  marriage  of  A.  and  B.  then  20  years  old,*  articles  are 
entered  into,  first  to  secure  100/.  per  ann.  to  C.  (B.'s  servant)  out  of 
B.'s  estate^  then  the  estate  settled  to  the  use  of  B.  and  her  issue,  (but 
these  other  provisions  revokaUe  by  her  after  marriage,)  and  about  the 
same  time  A.  gives  C.  a  bond  for  1000/.  which  is  afterwards  given  up 
to  be  cahoriled,  and  a  recovery  is  suffered  to  the  uses  of  the  aiticles, 
and  a  new  grant  three  years  aner  is  made  of  the  annuity,  which  is  paid 
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by  A.  for  some  time  after  B.'s  death,  who  afterwardi  brings  bill  to  be  re- 
lieved against  it  as  given  for  marriage  brokage,  and  C.  insbts  it  was  fbrh& 
service  and  attendances  the  court  will  direct  issues  to  try  whether  the 
bond  w-as-given  in  consideration  of  the  marriage,  or  for  what  other; 
whether  it  was  made  payable  on  the  marriage,  or  when,  and  whether 
the  annuity  was  granted  in  consideration  of  the  bond,  or  proauriog  the 
marriage,  or  what  other  consideration,  and  if  any  other  coosideratiflo, 
or  time,  to  be  indorsed ;  if  the  bond  was  given  for  the  marriage,  and  de- 
livered up  when  the  annuity  confirmed,  it  will  be  marriage  brolu^; 
if  the  annuity  free  fh>m  rorrupt  "management,  and  the  bond  only  given 
because  B.  not  then  of  age,  oitlierwise.     1  Ves.  503.] 

(3  Z  9-)  What  sTiall  be  done  if  the  marriage  is  void  or 

disappointed. 

If  a  copyhold  is  surrendered  to  B.  and  C,  who  intend  to  be  hosbeod 
and  wife,  for  tlieir  lives^  and  he  dies  before  the  marriage,  and  she  aijojs 
it  for  thirty  years ;  she  shall  be  decreed  to  surrender  and  to  account  for 
the  profits.     1  Ver.  432^ 

[If  A.  an  old  man,  in  contemplation  of  a  marriage  to  his  own  preju- 
dice, and  to  the  benefit  of  B.  to  whom  he  is  indebted  1050/.  by  lease 
and  release  grants  to  trustees  to  the  use  of  B.  for  life,  then  to  trustees  to 
preserve  contingent  remainders,  then  as  to  such  lands,  &c.  as  fi.  shall 
think  proper,  to  trustees  for  the  life  of  such  person  as  Bb  shall  appoint 
in  trust  for  such  person,  and  for  want  of  appointment  to  C  for  500 
years,  to  raise  portions  for  B.'s  younger  children,  and  then  to  the  useof 
the  heirs  of  the  body  of  B.,  and  for  want  thereof^  to  such  person,  &c 
as  B.  sliould  appoint,  with  power  to  charge  it  with  1000/.,  and  that  & 
may  revoke  appointment,  and  make  new,  and  for  wgnt  of  appointment, 
to  B.  and  her  heirs ;  and  B.  afterwards  appoints  the  lands,  &c.  and  the 
reversions  expectant  on  her  death,  if  she  dies  before  her  marriage  with 
A.,  to  A.  and  his  heirs,  he  paying  700/,  to,  &c.  and  afterwards  makes  a 
new  appointment  of  the  premises  after  her  deatli  to  A.  for  life^  tben  to 
the  heirs  of  their  bodies,  then  to  D.,  &c.  ^  A.  dies,  B.  levies  a  fine  to 
herself  and  heirs,  many  years  after  bill  is  filed  by  heir  at  law,  B.  pleads 

{)urchase,  over-ruled,  then  suffers  recovery  ;  the  heir  at  law  is  barred  of 
^gal  right,  nor  is  there  ground  to  give  relief  in  equity,  on  fraud,  in- 
tended marriage  not  taking  effect,  or  mistake ;  but  if  heir  at  law  wiUtry 
it  at  law,  the  court  will  remove  the  ^00  years  term.     2  Atk.  195.] 

[If  a  person  who  has  made  addresses  tor  some  time,  and  has  reason- 
able expectation  of  success,  makes  presents,  and  the  lady  deceives  bim 
afterwards,  the  presents  or  value  shall  be  returned;  b«t  ii'they  are  made 
by  a  person  to  introduce  himself,  he. is  to  be  looked  on  ais  an  adventuierf 
especially  if  their  fortunes  are  disproportionate,  and  the  presents  or  value 
shall  not  be  returned.     2  Atk.  409.] 

(3  Z  10.)  Or,  the  portion  is  not  all  paid. 

If  by  marriage  articles,  in  .consideration  of  3000^  portion,  A.  is  bound 
to  settle  300/.  per  aim.  and  afterwards  it  appears  that  1000/.  of  the  por- 
tion was  upon  a  prior  marriage  agreed  to  be  applied  otherwise;  the 
husband  shall  be  decreed  to  answer  this  1000/.  being  bound  by  the  core- 
nant  of  tlie  wife  dum  sola.     R.  2  Ver.  448. 

If  A.  by  will  makes  his  son  B.  tenant  for  life  withoot  waste,  with  pover 

to  make  jointure  npt  exceeding  100/.  per  ana.  for  eyery  1000/*  portiofi 

received, 
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received,  with  further  power  to  settle  money  on  younger  children,  and 
B.  marries  C.  who  has  10,000/.,  2000/;  whereof  is  settled  to  continue  at 
interest  to  inerease  the  portions  of  younger  children  as  B.  and  C.  shAll 
appoint,  or  in  default,  equally,  if  any :  if  none,  to  the  survivor  of  B. 
.  and  C«  in  the  meantime,- the  interest  to.  B.  for  life ;'  this  shall  be  consi- 
dered as  a  portion  of  10,000/.  received  by  B,,  and  he  may  settle  accord- 
ingly.    2  Ves.  499.  ] 

(3  Z 1 1 .)  When  a  marriage  settlement  shall  pursue  the  articles 

strictly. 

[If  articles  are  entered  into  before  marriage,  and  setdement  after  mar- 
riage differs  from  them,  the  court  will  set  up  the  articles  against  the 
setUement.     C.  T.  T.  20.] 

[But  if  both  articles  and  settlement  are  previous  to  the  marriage,  the 
settlement  shall  control  the  articles.     Ibid.] 

[Except  the  settlement  is  expressly  said  to  be  it>  pursuance  and  per- 
formance of  the  articles..    Ibid.] 

If  marriage  articles  are.  executed,  the  settlement  ought  to  be 
made  strictly  pursuant  to  the  articles ;  and  equity  will  decree  >  ac- 
cordingly* 

And  therefore,  if  the  articles.are,  thai:  tlie  settlement  shall  be  to  the 
husband  and  wife,,  and  for  life,  remainder  to  the  heirs  of  their  bodies ;  the 
court  will  decree  an  estate-tail  to  the  son.     £q«  Ca.  130.  165. 

And  if  the  husband,  without  the  consent  of  the  trustees  or  of  the  son, 
then  being  of  fiill  age,  devises  the  estate  to  the  eldest  son  for  life,  re- 
mainder to  his  first  and  other  sons  in  tail  male,  the  devise  not  being 
pursuant  to  the  articles  shall  be  avoided.     R^Eq.  Ca.  ISO. 

Sc^  if  a  bill  is  brought  for  execution  of  the  articles,  the  court  will 
direct  a  strict  setdement     Eq.  Ca.  181.     R.  F.  g.  SB. 

As,  if  the  articlesare  for  a  setdement,  within  two  vears,  to  the  use  of 
B.  for  life,  remainder  to  the  heirs  of  his  body,  and  it  not  made,  to  stand 
seised  to  the  same  uses;  the  court  will  direct  astrict  settlement.  R,  1  P. W. 
622. 

tifby  articles  previous  to  marriage  of  A.  with  B.,  A.  covenants  with 
B.'s  iather,  to  settle  lands  to  A.  for  me,  B.  for  life,  and  then  to  the  issue 
of  this  match,  in  such  sort,  manner,  and  form,  and  subject  to  such 
charges  for  younger  children  as  A.  shall  appoint :  and  it  is  agreed  that 
all  further  covenants  for  assuring  the  premises  to  the  said  uses,  or  others 
to  be  agreed  on  by  all  the  parties,  shall  be  contained  in  the  settlement; 
if  there  is  a  daughter,  an  only  child  of  the  marriage,  she  shall  have  aU 
the  land  as  tenant  in  tail,  and  the  son  of  a  second  marriage  shall  convey 
to  her.     S  Atk.  371 J 

(3  Z  12.)  When  it  shall  pursue  the  intent  of  the  articles. 

But  where  by  articles  it  is  agreed,  that  the  setdement  shall  be  to  the 
husband  and  wife  for  life,  remainder  to  their  issues  of  their  bodies ;  if 
the  father  afterwards,  with  the  consent  of  the  trustees,'  make  a  settle^ 
ment  upon  his  son  for  life,  and  to  his  wife  for  life,  remainder  t« 
preserve  contingent  estates,  remainder  to  the  firat  and  other  children 
of  that  marriage  in  tail  j  the  court  will  not  avoid  it.  R.  Eq.  Ca.  13Q. 
132. 

Sq,  if  the  father  makes  a  setdement  upon  the  son  for  life,  with  power 
to  make  a  jointure  upon  another  wife,  of  600/.  per  ann,  remainder  u^ 

3  A  3  supra  . 
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stg^ra ;  the  bod  cannot  make  a  larger  jointure,  though  he  luidan  estale- 
tail  by  the  articles.     Eq.  Ca.  131. 

Sof  if  the  father  makes  a  settlement  pursuant  to  articles,  thoagb  it 
varies  from  a  strict  settlement,  and  gives  an  estate  in  tail  gcneFsl  lo 
the  wife,  upon  default  of  issue  male ;  the  court  will  not  avoid  it 
Ibid. 

[If  part  of  an  estate  is  limited  to  husband  for  life,  remainder  to  wife 
for  life,  and  after  death  of  survivor,  to  heirs  of  the  body  of  wife,  byhas- 
band,  and  other  part  to  husband  for  life,  remainder  to  heirs  of  his bodj, 
remainder  to  wife ;  the  whole  shall  not  be  decreed  in  strict  setdcnieot, 
for  it  appears  that  part  was  intended  to  be  left  in  the  power  of  the  Gitber, 
other  part  not  in  his  power  alone.     2  Ves.  359.] 

(4  A)  JS&ortgage. 

(4  A  1.)  The  nature  of  it 

A  mortgage  is  but  a  pledge,  or  security  for  money,  in  its  nature. 
Co.  Lit.  205.     Ca.  Cti.  285.     £q.  Abr.  311. 

And  shall  be  taken  as  part  of  the  personal  estate.     Ca.  Ch.  285. 

A  mortgage  is  redeemable  in  its  nature ;  and  therefore*  a  covenant 
that  it  shalfnot  be  redeemed,  is  void.  2  Vent.  364^  5.  2  Ca.  Ch. 
61. 

And  till  redemption,  the  estate  is  in  the  mortgagee  by  law  and  eqaitj. 
Ibid.  97. 

So,  a  covenant  that  it  shall  not  be  redeemed  after  the  death  of  die 
mortgagor,  &c.  is  void,  and  it  shall  be  always  redeemable.     Ibid  61. 

So,  if  the  agreement  be,  that  A.  or  his  heirs  male  may  redeem;  the 
heir  general  or  assignee  may  redeem.  R.  2  Ca.  Ch.  148.  1  Ver.  S3. 
190. 

But  by  the  st.  4  &  5  W.  &  M.  16.  if  any  mortgage  land  for  etbIq^ 
able  consideration,  and  give  not  notice  in  writing  under  hand,  before 
executing  it,  of  a  former  mortgage  on  all  or  part  of  the  same  laad,  sod 
second  mortgagee  shall  hold  as  un  absolute  purchaser,  freed  firom  equity 
of  redemption^  in  respect  to  the  mortgagor,  his  heirs,  executors,  admi' 
nistrators,  or  assigns. 

So,  if  he  gave  not  such  notice  of  a  former  judgment,  statute,  or  l^ 
cognizance,  given  for  security  of  money  or  like  valuable  considentioo, 
imTess,  on  notice  thereof,  under  hand  and  seal  of  mortgagee,  attested 
by  two  witnesses,  the  mortgagor  discharge  such  former  incumbrujceio 
six  months  after. 

(4  A  2.)  What  shall  be  said  to  be  a  mortgage. 

If  a  man  upon  marriage  agrees  to  make  a  settlement  for  a  joiDture^ 
and  to  the  intent  that  the  land  be  discharged  of  900/.  after  the  death  ot 
the  jointress  to  A.  and  his  heirs,  upon  trust  for  the  husband  and  hisheirS) 
if  he  pays  the  900/.  within  three  years,  but  if  he  does  not  pay  it,  or  £&> 
in  trust  for  the  wife  and  her  heirs  for  discharge  of  the  debt  and  her 
greater  advancement ;  this  is  a  mortgage,  for  artificial  words  do  not  alter 
the  nature  of  it.     R.  2  Ca.  Ch.  34. 

So,  if  a  man  makes  a  mortgage,  and  by  the  same  deed  covenants  diat 
it  shall  not  be  redeemed,'  but  during  his  life;  yet  it  is  a  mortgage,  ^ 
shall  be  always  redeemable,  as  well  after  Us  death  as  before.  ^  ^^ 
Ch.  61. 

So, 
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Soy  if  the  condition  is,  that  he  or  the  heirs  male  of  his  body  may 
deem.    R.  1  Ver.  S3.  190,     2  Ca.  Ch.  148. 

[So,  if  upon  a  bill  for  foreclosure  against  the  mortgagor  and  his  ci^ 
ditors,  one  creditor  redeems  by  the  consent  of  the  others,  and  the  mort- 
gage is  assigned  to  him,  whereupon  he  agrees,  that  if  the  creditors  pay 
him  his  debt  before  such  a  day,  they  may  redeem ;  this  give%  them  a 
new  equity  of  redemption^  ana  they  may  redeem  20  years  afterwards. 
R.  1  Ver.  138.] 

If  a  man  makes  a  eonditional  surrender  of  a  copyhold,  to  be  void  oBk 
payment  of  200/.  at  such  a  d&y,  and  ifhe  does  not  pay  it,  that  on  payment 
of  such  other  sum  the  mortgagee  shall  be  a  purchaser;  the  surrenderer 
dies  before  the  d^  of  payment,  and  the  200/.  not  being  paid,  the  surren- 
deree pays  the  other  sum  to  his  administrator ;.  it  continues  a  mortgage^ 
and  the  surrenderer  or  his  heir  shall  redeem  on  payment  of  the  whole 
principal  and  interest.     1  Ver.  48S. 

If  A.  for  SOOOA  grants  60/.  per  ann.  for  seven  years,  it  shall  be  re- 
deemed on  payment  of  the  principal  and  arrears.     Dub.  2  Ver.  288. 

tif  A.  entitled  to  an  annuity,  on  personal  security,  of  200/.  being  a 
prisoner,  by  indenture  sells  to  B.  150/.  per  ann.,  part  of  said  annuity, 
for  1050/.,  with  proviso,  that  if  A.  desires  at  any  time  to  purchase  back 
said  150/.9  on  six  months'  notice,  B.  on  payment  of  said  10^0/.  (alt 
arrears  of  annuity  being  paid),  shall  re-assign,  and  there  is  an  indorse- 
ment, that  if  A.  should  repurchase  or  redeem^  he  shall  pay  75/.  more; 
this  is  only  a  loan  of  money.    3  Atk.  278.] 

If  a  conveyance  be  of  200/.  per  ann.  for  250/.  to  the  fiither,  who  after* 
wards  Exhibits  a  bill  for  foreclosure,  but  does  not  proceed  further ;  it 
4hall  be  taken  for  a  mortg|Bge,  thoc^  there  were  long  leases  and  no 
redemption  for  27  years.    R.  1  Ch.  K.  222. 

If  a  conveyance  be  absolute,  bat  Ae  vendee  agrees  by  wrltfaig  under 
hand  and  seal  to  accept  his  money  within  a  year^  it  shall  be  redeemable^ 
R.  2  Ver.  844 

(4  A  3.)  What  not. 

But  an  absolute  conveyance  shall  not  be  deemed  a  mortgage^  though 
it  be  made  for  an  under  value^  if  it  docs  not  appear  to  be  so' intended  at 
the  time  of  the  making,  by  condition  in  the  same,  or  by  other  writing, 
&c.    D.  Ca.  Ch.  2. 

[Nor,  because  there  is  an  incongruous  covenant  in  the  deed ;  as,  that 
the  vendor  should  not  do  so  and  so  with  the  estate,  especially  if  there  has 
been  long  acquiescence  in  the  grantee's  possession.     C.  T.  T.  61.] 

Though  thepurdiaser  afterwards  declare,  that  he  will  take  his  money 
given  for  the  consideration  of  the  conveyance,  at  any  time,  with  damages 
for  it,  or  the  like  words  ;  for  if  it  be  not  a  mortgage  in  princfpiof  it  shall 
not  be  made  so  by  parol  agreement  afterwards.     Ca.  Ch.  2.     R.  1  Ver. 

268. 

So,  it  shall  not  be  deemed  a  mortgage,  if  there  be  not  a  mutual 
remedy,  for  the  mortgagor  to  have  a  redemption,  and  for  the  mort- 
gagee to  enforce  the  payment  of  his  money.  D.  Ca.  Ch.  2.  Vide 
1  Ver.  395. 

As,  if  a  man,  in  consideration  of  1000/.  paid  to  him  by  another,  who 
had  married  his  cousin,  conveys  land  to  him  and  his  heirs,  with  a  proviso, 
that  if  he  pays  the  principal  and  interest  during  liis  life,  the  other  shall 
re^onvey^  and  if  he  does  not  pay»  that  his  heirs  shall  net  redeem  :  it  is 
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hot  a  mortgage ;  for  it  was  Intended  as  a  settlement,  and  the  moHgafsee 
oould  not  foreclose  during  the  mortgagor's  life.  R.'2  Vent.  365*  2  Ca. 
Ch.  60.     1  Ver.8.2l5.  232. 

So,  if  a  mortgage  be  for  500/.»  and  mortgagor  covenants  to  pay  700/. 
to  his  wife  after  his  death,  and  afterwards  devises  the  lands  to  his  wife, 
if  the  700/.  is  not  paid  at  the  time,  she  paying  the  mortgage  ;  if  the  700/. 
is  not  paid;  the  land  shall  not  be  afterwards  redeemable  on  payment  of 
the  700/.  and  500/.  with  interest.     Semb.  per  Hale,  Hard.  SIX. 

If  A.  devise  lands  to  B.,  upon  condition  that  he  pay  500/.  to  his 
daughter  within  six  months  after ;  otherwise  to  the  daughter  and  her 
heirs ;  it  shall  not  be  construed  a  mortgage ;  but  the  daughter  shall  take 
by  the  limitation,  if  the  500/.  be  not  paid.     B.  1  Ver.  402. 430. 

Yet,  where  a  settlement  is  made  on  daughters  and  their  heirs,  until  be 
in  remainder  pay  300/.  to  the  daughters ;  it  shall  be  in  the  nature  of  a 
security  for  the  money,  and  the  other  incumbrances,  as  well  as  he  in 
remainder,  shall  redeem^  and  the  daughters  account  for  the  rents  and 
profits,  but  not  sink  the  principal  (annually  as  in  the  case  of  a  common 
mortgage)  till  one  third  of  the  portion  be  raised.     R.  2  Ver.  525.  577. 

[Law  and  equity  will  make  a  strong  presumption  in  favour  of  21  years 
uninterrupted  possession,  though  circumstances  seem  to  shew  that  the 
inheritance  was  not  intended  to  be  conveyed.    2  Atk.  67-J 

•   (4  A  4.)  Who  may  redeem. 

Although  a  mortgage  be  forfeited,  it  may  be  afterwards  redeemed  ia 
chancery,  on  payment  of  principal,  interest,  and  charges. 

An  equity  of  redemption  is  an  inherent  right  to  the  land,  which  binds 
tliose  who  come  to  it  in  the  post,  or  otherwise.     Hard.  469. 

Though  it  be  the  king  himself.     Semb.  Hard.  469. 

And  tlie  heir  or  executor  may  redeem.  1  Ch.  R.  186.  says,  the  heir 
shall  redeem,  and  not  the  executor. 

If  the  executor  has  assets,  the  heir  may  compel  him  to  redeem  for  bk 
benefit.     Per  Hale,  Hard.  512. 

If  an  annuity  be  granted  but  of  land,  with  a  proviso  for  redemption,  it 
may  be  redeemed,     i  Ver.  209. 

He  who  comes  in  by  a  voluntary  convevancci  may  redeem.  1  Ver.  199. 
Eq.  Abr.S15. 

if  land  be  devised  by  the  mortgagor,  the  devisee  shall  redeem  and  dc^ 
the  heir.     iCh.  R.  191. 

If  a  mortgage  be  made  before  marriage,  and  afterwards  the  same  land 
is  settled  upon  the  wife  for  ,a  jointure,  the  wife  may  redeem ;  and  after 
her  death  the  executors  of  the  wife  shall  hold  the  land,  till  the  mortgage, 
allowing  a  third  part,  is  satisfied  by  the  perception  of  the  profits,  or 
redemption.  Ca.  Ch.  271*  R.  Ch.  R.  475.  1  Ch.  R.  220.  £q.  Ab. 
219.  222. 

So,  if  articles  are  made  for  a  marriage  settlement,  and  afterwards  the 
land  is  mortgaged  to  a  man  who  has  no  notice  of  the  articles,  the  wife 
shall  redeem,  &c.     R.  2  Vent.  S43. 

[If  by  articles  and  by  settlement,  both  previous  to  marriage,  lands  are 
settled  on  A.  for  life,  then  B.  for  life,  and  then  to  the  heirs  male  of  A. 
on  B.  begotten,  and  A.  suffers  recovery,  and  mortgages  to  C ,  whose 
representative  with  A.  convey  their  interest  and  the  equity  of  redempticm 
to  D.,  and  one  person  was  concerned  for  all  parties  in  the  mortgage  and 
assignment;  the  court  will  not  set  aside  the  mortgage,  A.  having  been 
tonant  in  tail>  but  will  give  his  son  l^ve  to  redeem.    3  Atk.  291*3 

So, 


•  Mortgage,  729 

So«  if  a  settlement  be  made  after  mortga^  a  remote  remainder-many 
to  whom  the  settlement  was  voluntarji  shall  have  the  equity  of  redemp^ 
tion.     Semb.  Ca.  Cb.  220. 

'  So,  a  man  entitled  by  settlement,  shall  redeem,  and  not  the  heir- 
general,  though  he  prays  it     1  Ver.  182. 

If  A.  and  his  wife  mortgage  the  estate  of  the  wife,  and  the  husband 
covenants  to  pay,  and  afterwards  does  pay^  but  takes  an  assignment  to 
himself;  it  shall  be  decreed  to  the  heir  of  the  wife.  R.  in  Pari.  2  Ver.  4d8. 

If  a  mortgagee  purchases  the  reversion,  the  heir  shall  not  be  suffered 
to  try  ihe  title  at  law,  before  he  will  declare  whether  he  will  redeem, 
1  Ch.  R.  169. 

If  a  man  makes  a  mortgage,  or  acknowledges  a  statute,  and  afterwards 
gives  a  judgment  or  mortgage  to  another,  the  second  person  shall  redeem 
the  first  incumbrance.  Semb.  Ca.  Ch.  SQ.  Cont.  1  Mod.  1 15.  Ace. 
Ch.  R.  52.  2  Ver.  663.  [Enacted  accordingly  by  4  &  5  W.  &  M.  c.  16. 
where  the  second  mortgage  is  without  notice  of  the  first.] 

But  tite  cognizee  of  a  judgment  shall  not  be  aided  against  a  purchaser 
in  equity,  unless  he  had  express  notice  of  the  judgment  before  his  par- 
chase.     R.  Ca.  Ch.  37. 

Nor,  if  he  had  the  cognizor  of  the  judgment  in  execution.  Semb.  cont. 
Ca.  Ch.  37. 

[If  the  inheritance  of  land  mortgaged  for  a  term  be  conveyed  by  a 
defeazable  but  equitable  title,  and  afterwards  conveyed  to  another  by  a 
legal  and  equitable  title,  the  latter  shall  have  the  equity  of  redemption; 
Str.  240.] 

[If  A.  obtains  judgment  against  6.  on  a  promise  of  marriage^  and 
before  execution  B.  mortgages  his  whole  effects,  and  goes  abroad^  A. 
shall  be  allowed  to  redeem.     3  Atk.  192.] 

[A  judgment  creditor  must  take  out  execution  before  he  is  entitled  to 
redeem.     3  Atk.  200.] 

'  [If  there  is  only  an  equity  of  redemption  in  a  legal  estate  in  a  debtor 
(the  legal  estate  being  in  a  mortgagee),  a  plaintiff  at  law,  who  has  lodged 
an  elegit  or  fieri  facias  with  the  sheriff^  may  come  into  equity  to  redeem 
a  subsequent  incumbrancer^  and  for  discovery  of  the  consideration  of  the 
assignment.     3  Atk.  739.] 

So,  a  creditor  by  judgment  shall  be  preferred  in  the  redemption  to  a 
creditor  by  statute.     R.  1  Ver.  293^  4. 

If  a  man  makes  a  voluntary  conveyance,  and  afterwards  mortgages 
die  land,  though  the  conveyance  is  fraudulent  and  void  as  to  die 
mortgagee,-yet  it  is  sutBcient  to  give  the  equity  of  redemption,  R.  Ca. 
Ch.  59. 

If  a  mortgagor  becomes  bankrupt,  the  assignee  of  the  commissioners  ojP 
bankrupt  shall  have  the  equity  of  redemption.  '  Dub.  Ca.  Ch.  71.  Adm. 
^  Ver.  156. 

[If  A.  confesses  a  judgment,  which  is  not  to  take  place  till  after  the 
death  of  a  person,  and  during  his  life  the  mortgaged  estate  descends  froih 
A.  to  his  heir,  who  mortgages  it  to  B.,  who  has  no  notice  of  the  judg- 
ment, the  heir  becomes  bankrupt  before  the  death  of  the  person,  B.  is 
appointed  assignee ;  the  representative  of  the  judgment  creditor  shall 
redeem,  and  not  the  assignee.     2  Atk.  440.] 

If  an  administrator  makes  a  mortgage  of  a  term,  which  he  has  as 
administrator,  his  executor  shall  redeem^  and  not  the  administrator  de 
bonis  noHf  &c.     Ca.  Ch.  224. 

If 
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If  land  be  settled  upon  the  wife  for  a  jotntare^  and  afterwards  the  h»- 
baud  and  wife  join  in  a  mortgage,  and  the  husband  djes,  the  wife  mtj 
redeem,  paying  a  third  part,  and  the  heir  two  parts  cf  the  principal 
money;  and  if  the  wife  pays  more  than  a  third  part,  her  executors  shall 
hold  the  hmd  till  the  residue  is  satisfied.  R.  2  Ca.  Ch.  100.  Bat  there 
the  money  borrowed  was  to  rebuild  the  tenements  settled;  and  there  was 
a  parol  agreement  that  she  should  redeem. 

So,  the  wife  may  redeem,  if  the  redemption  be  limited  by  the  hnsbaod 
alone  to  him  and  his  lieirs.     t  Ver.  213. 

So,  the  heir  or  assignee  may  redeem,  though  the  redemption  be  limited 
only  for  his  life,  or  to  the  heir  male,  &c.    Vide  ante,  (4  A  1.) 

(4  A  5.)  At  what  time. 

No  certain  time  is  limited  for  the  redemption  of  a  mortgage.  Cs«Cb. 
IDS.    Eq.Abr.  313. 

But  after  twenty  years  (whiqh  by  the  statute  of  limitations  is  allowed 
for  entry),  chancery  will  not  admit  a  mortgagor  to  redeem  without  spe- 
cial cause.  Sem.  20  Car.  2.  Ca.  Ch.  102.  R.  22  Car.  2.  2  Vent  540. 
Semb.  23  Car.  2.  Ca.  Ch.  220.  1  Ch.  R.  128.  206.  Eq.  Ca.  185. 
£q.  Abr.  315.     3  P.  W.  288. 

And  if  a  bill  be  for  redemption  after,  the  defendant  shall  plead,  or 
demur  to  it     Ca.  Ch.  102.     I  Ch.  R.  184.     3  P.  W.  288. 

Yet,  redemption  of  a  mortgage  after  20  years  is  allowed  in  case  of  iih 
fanqr  or  coverture^  &c.  which  are  excq>ted  by  the  statute.  2  Vent  340* 
1  Ch.  R.  193, 4.     3  P.  W.  288. 

^After  the  disabili^  removed,  ten  years  should  be  the  rule  in  equitj, 
as  itis  in  theproviso  in  the  statute  of  limitation.  Per  Talbot,  C.  SP.Wi 
218.] 

[After  25  years'  possession,  the  court  will  order  a  redemption  ca  de- 
fendant's consent,  but  not  otherwise.     2  Atk.  140.] 

[Coverture  is  no  excuse  for  not  redeeming  a  mortgage;  for  if  a  woman 
becomes  afterwards  discovert,  the  statute  of  lunitations  will  run  from  that 
time ;  even  though  she  marries  again,  it  will  run  after  the  second  lna^ 
xiage.     2  Atk.  333.] 

[Nor,  tenancy  by  the  curtesy ;  for  it  is  of  no  consequence  to  the  mort- 
ngee  who  has  the  equity  of  redemption ;  if  they  do  not  make  use  of  it 
uiey  shall  be  barred.     Ibid.] 

[But  if  17  years  after  the  mortgage,  and  12  years  before  filing  the  bill 
to  redeem,  the  mortgagor's  agent  settles  an  account  in  order  to  payoff 
the  mortgage,  it  will  save  the  redemption.    Ibid.] 

[If  a  man,  by  will  or  any  other  deliberate  act,  take  notice  that  be 
is  onlv  mortgagee,  such  circumstances  will  take  the  case  out  of 
the  rule  that  a  mortgagor  shall  not  redeem  after  20  years.  Brown, 
399.] 

[But  if  without  such  circumstances  he  claim  by  better  tide  in  bb 
answer,  the  rule  shall  take  place.     Id.  397,  8,  9.] 

So,  redemption  shall  be  allowed,  before  the  day  for  payment  fixed  at 
many  years  distance.     1  Ver.  184.  394. 

So,  redemption  of  an  estate,  extended  upon  a  judgment  by  eUgitf  » 
allowed  at  any  time,  though  a  prior  bill  for  redempdon  is  dismlsceo. 
I  Ver.  397»  8.  468. 

[If  A.  and  his  wif^  by  lease  and  release  and  fine,  convey  two  mes- 
suages to  B.  and  his  heirs^  till  he  shall  receive  by  the  rents  $0l.  and  io- 

t«r€st, 
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-terest,  and  then  to  the  vse  of  A.  for  life,  remainder  to  the  wife  for  lifey 
&c.;  there  never  can  he  a  forfeiture;  and  no  bar  arises  from  length  of 
tame^  the  mortgagee  being  only  in  the  nature  of  tenant  by  degit.  S  Atk. 
560.] 

Allowed  upon  a  mortgage  after  a  possession  ibr  sixty  years,  where  the 
mortgagor  agreed  that  the  mortgagee  should  h<dd  till  he  was  satis6ed. 
I  Ver.4i8.     Eq.Abr.  314. 

After  40  years,  and  three  or  four  descents,  where  there  was  infancy  or 
coverture  for  the  greatest  part  of  the  time,  and  an  account  with  the 
mortgagee,  and  bill  for  foreclosure.    2  Ver.  377-     £q.  Abr.  314. 

So,  redemption  was  allowed,  after  a  fine  by  the  mortgagee,  and  non- 
claim.     1  Ver.  132.     . 

So,  after  a  foreclosure  against  the  mortgagor,  upon  a  prior  mortgage, 
and  a  purchase  since  the  decree.     R.  Ch.  R.  408. 

So,  redemption  was  allowed,  after  release  of  the  equity,  where  the 
estate  was  of  greater  value,  and  therefore  probable  that  the  rdliease  was 
upon  other  trusts,  which  did  not  then  appear.     Ca.  Ch.  107. 

But  after  the  equity  foreclosed  against  the  mortgagor,  a  remote  re* 
mainder^man  shall  not  redeem  an  ancient  mortgage,  though  no  partjr 
to  the  decree  of  foreclosure.     R.  Ca.  Ch.  220. 

So,  after  a  mortgage,  &c.  for  many  years,  no  redemption  shall  be 
against  a  purchaser,  and  a  possession  for  30  years.     1  Ch.  R.  Ii4,  5. 

[If  A.  agrees  with  B.  for  the  purchase  of  certain  messuages,  and  A. 
desires  C«  to  advance  the  purchase  money,  the  premises  to  be  conveyed 
to  C,  but  redeemable  by  A.  on  paying  C.  principal  and  interest,  and 
C.  pays  the  money,  has  the  conveyance,  and  continues  in  possession  for 
upwards  of  30  years  without  an  account  being  demanded ;  C.  is  entided 
to  an  absolute  estate.    %  Atk.  360.] 

So,  where  60  years  were  dapsed,  and  though  a  redemption  was 
attempted  at  the  end  of  30  years,  there  was  acquiescence  for  30  years 
after,  no  redemption  was  allowed.    2  Ver.  418.     Eq.  Abr.  314. 

[If  a  lease  for  60  years  is  granted  as  a  collateral  security  for  money 
secured  by  a  recognizance  alM> ;  at  the  expiration  of  the  term  the  inherit- 
ance shall  be  re-conveyed  on  payment  of  ^hat  is  due.    3  Atk.  261.] 

[The  assignee  of  die  equity  of  redemption,  though  for  a  very  small 
consideration,  shall  redeem,  if  the  bill  is  brought  to  redeem  within  15 
years  of  the  time  when  it  appeared  plainly  to  be  a  mortgage ;  but  he 
shall  be  confined  only  to  surdiarge  and  falsify,  and  interest  shall  be 
allowed  at  5  per  cent     3  Atk.  313.] 

[If  A.  conveys  lands  to  B.,  and  there  is  an  agreement  by  separate  ar- 
ticles, that  on  A.'s  repaying  the  money  advanced,  and  50/.  for  improve- 
ments that  B.  miffht  make,  B.  shall  re-convey ;  A.'s  son  may  redeem 
12  years  afterwards,  in  one  year  after  coming  of  age.     1  Ves.  160.] 

[On  bills  to  foreclose,  the  court,  on  defendant's  request,  may  decree 
before  a  final  hearing.     7  6-  2.  c.  20.  s.  2.] 

(4  A  6.)  Upon  what  terms  one  may  redeem. 

[If  oppression  appears  in  the  mortgagee,  the  court  will  direct  in  the 
decree  every  thing  to  be  taken  most  strongly  against  htm*  S  Ves. 
445.] 

If  a  mortgagor  redeems,  he  ought  to  pay  principal,  intarest^  and 
costs. 

If  husband  and  wife,  in  right  of  wife,  by  fine  make  a  mortgage  for 

300{j^ 
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SOO/.,  and  200/.,  part  tbereol^  is  afterwards  repaid,  and  ibea  the  hus- 
band borrows  of  the  mortgagee  more  money,  which  is.  indorsed  upon 
the  mortgage ;  though  no  ower  fine  was  levied,  yet  the  heir  shall  not 
redeem  without  payment  of  the  whole ;  for  the  mortgagee  has  a  rigrbt 
in  law,  and  has  equity  for  all  the  money.  R.  2  Ca.  .Ch.  98.  Vide  Prior 
Incumbrance,  post,  (4  A  10.) 

If  a  man  in  remainder  after  an  estate  for  life  redeems  a  mortgage,  he 
shall  pay  only  two-thirds.     )  Ver.  404.     Ca.  Ch.  271. 

Tenant  for  life  shall  pay  two-fifUis,  and  he  in  remainder  three-fifths. 
2  Ver.  267. 

But  if  he  in  remainder  does  not  pray  a  redemption  till  the  life  deter- 
mines, he  shall  pay  tlie  whole,  having  interest  abated  during  the  I1&. 
R.  I  Ver.  404. 

If  he,  who  has  an  equity  of  redemption  only  ibr  life^  wiH  redeem,  the 
mortgagee  ought  to  exhibit  a  cross  billf  that  the  land  may  be  sold,  and 
after  payment  of  the  mortgage,  &c.  the  surplus  be  divided  amongst  the 
tenant  for  life  and  them  in  remainder.     2  Ver.  117. 

If  a  mortgagee  enters  upon  forfeiture  of  the  mortgage,  he  shall  be 
allowed  upon  his  account,  when  the  mortgagor  redeems,  mterest  for  the 
interest  due  at  his  entry.    D.  Ca.  Ch.  258. 

So,  if  an  account  be  stated  between  the  mortgagor  and  mortgagee^ 
interest  shall  be  allowed  for  the  whole  due  upon  the  account.  Ch.  R.  409. 
Dab.  2  -Ver.  892. 

So,  an  assignee  of  a  mortgage  shall  be  allowed  interest  for  all  interest 
due  at  the  time  of  the  assignment.  R.  Ca.  Ch.  68.  258.  Dub.  1  Ver. 
169.     Vide  ante^  (8  S  3,  4.) 

So,  if  the  annual  rent  does  no(  satisfy  the  interest,   the  mortgagee 
shall  be  allowed  interest  for  the  residue  of  the  interest  covenanted  to  be 
'  paid ;  for  he  might  have  reoovereil  damages  at  law  for  the  non-payment. 
I  Ver.  194.  ... 

So,  he  shall  be  allowed  all  costs  expended  at  law  in  defending  his 
'  mortgage  against  an  entail.     R.  2  Ver.  536. 

A  mortgagee  shall  be  charged  only  for  profits  received  hv  him,  not 
for  profits  which  he  might  have  received.  Ca.  Ch.  258.  Vide  ante, 
(2  A  5,  6.) 

A  mortgagee  shall  account  for  all  profits  bv  him  received,  though  he 
had  possession  by  agreement  from  the  time  of  the  mortgage,  and  shall 
not  set  the  profits  in  balance. against  the  interest.     1  Ver.  477* 

Shall  not  have  the  benefit  of  a  collateral  agreement  to  sell  him  so 
much  of  the  land  for  such  a  price ;  for  he  can  require  his  principal  and 
interest  only.     2  Ver.  520* 

[The  court  will  not  allow  a  mortgagee  more  than  principal  and  in- 
terest, though  there  was  a  private  agreement  that  he  should  have  an 
allowance  for  receiving  the  rents.     2  Atk.  120.] 

If  a  mortgagee  commits  waste,  pending  the  account  upon  a  bill  for 
redemption,  the  court  upon  affidavit  and  motion  will  direct  the  de- 
fendant to  deliver  possession  to  the  plaintiff  immediately,  though  he  be 
a  pauper,  upon  security  to  pay  the  whole  due  upon  the  account,  when 
detennined.     2  Ver.  392. 

If  an  advowson  be  appendant  to  a  manor  in  mortgage,  and  upon 
avoidatlee  the  mortgagee  presents,  an  injunction  shall  be  granted  to  stay 
his  proceeding,  if  we  mortgagor  tenders  payment  of  principal,  interest, 
and  coste.     2  Ver.  401. 

Though 
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Though  the  mortgagee  has  a  bill  to  foreclose,  and  the  mortaacor  no 
bill  to  redeem,  for  untd  decree  of  foreclosure,  the  mortoame  is  but 
a  trustee  for  the  mortgagor,  as  to  the  advowson-  R?2Ver.  401. 
550* 

If  the  mortoage  was  of  an  estate  in  fee  and  for  life,  the  mortnirett 
shall  account  for  all  profits  received  during  the  life,  though  he  livesfor 
many  years,  and  not  only  for  the  value  of  the  estate  to  be  sold ;  thoui^h 
the  fee  is  not  sufficient  for  the  money  due  at  his  entry,  and  though  -Se 
redemption  was  not  within  20  years.  R.  cont  but  that  reversed  in  Pari 
Ca.  Ch.  109. 

V  If  a  mortgagee  has  judgment  in  ejectment,  and  afterwards  refuses  to 
take  execution,  he  shall  answer  for  the  profits,  as  in  the  case  of  a  volun- 
tary default.     1  Ver.  258. 

So,  if  the  mortgagor  becomes  bankrupt^  and  the  mortgagee,  to  prevent 
the  assignees  gettmg  possession  on  an  ejectment  by  them,  assists  the 
mortgagor  with  his  mortgage,  to  detain  the  possession,  and  yet  does  not 
alter;  he  shall  answer  for  the  profits  from  the  delivery  of  the  decora- 
tion in  ejectment.     R.  1  Ver.  267* 

So,  if  the  mortgagee,  after  judgment  in  gectment  and  possession, 
permits  the  mortgagor  to  take  the  profite  to  the  prejudice  of  other  in- 
cumbrancers, who  virbuld  redeem  him,  he  shall  be  charged  with  the 
profits  from  the  time  of  his  entry,     l  Ver.  270. 

If  a  mortgagee  covenants  to  make  a  lease  for  four  years,  and  then  the- 
mortgagor  redeems,  he  shall  not  be  subject  to  the  lease  unless  where 
there  was  a  necessity  for  a  lease;  for  no  incumbrance  by  the  mortsaoee 
binds  the  mortgagor.     R.  Mod.  Ca.  in  Eq.  1 . 

[The  mortgagee  of  an  estate  for  lives  may  renew  them  as  they  fall  inv 
(though  he  cannot  compel  the  mortgagor  to  do  it),  and  it  shall  be  added 
to  the  mortgage-money.    Wils.  84  J 

So,  a  mortgagee  shall  not  have  the  benefit  of  a  covenant  for  pre- 
emption^ where  he  has  both  paru  of  the  indenture  in  his  hands,  and  does 
not  ffive  notice,  or  make  claim  of  the  covenant,  before  a  contract  for  sale^ 
Mod.  Ca.  in  Eq.  2. 

[A  mortgagee  in  possession  shall  not  be  obliged  to  quit  the  estate  to 
a  purchaser,  till  he  pays  him  principal,  interest,  and  costs.     2  Atk  2 1 

If  the  purchaser  of  an  equity  of  redemption  upon  an  old  exxeat 
will  redeem   against  A.,  who  hath  purchased  the  extended  interest  i 
A.  shall  account  for  the  profite  from  the  time  of  his  purchase  only, 
and  the  profite  before  shall  be  balanced  against  die  interest.     2  Ch  R 
392.  - 

[If  A.  a  mortgagee,  brings  bill  to  redeem  against  B.  a  judgment  cre- 
ditor who  has  one  subsequent  and  two  prior  judgments,  of  which  he  has 
taken  an  assignment,  in  the  same  estate,  Ijy  desire  of  the  mortgagee,  and 
on  a  decree  for  sale  B.  had  been  reported  best  purchaser;  A.  shall  pay 
him  interest  for  the  accumulated  sum  paid  for  the  judgmente,  5/.  per  censl 
on  the  principal,  and  4/.  per  cent,  on  the  interest,  and  B.  shall  account 
for  the  profits  received  on  the  three  judgmente.     3  Atk.  270.] 

If  A.  exhibite  a  bill  to  redeem  a  mortgage,  he  shall  not  incumber  the 
account  with  the  breach  of  collateral  covenants,  in  the  lease  of  a  ooUinrv 
2  Ver.  462.  520.  ^* 

When  a  man  shall  not  redeem  one  mortoage  without 
iinother  security^  vide  post,  (4  A 10.) 

[A 
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[A  mortgagor  may  redeem  without  paying  off  a  boad-debt;  bat  Ae 
hair  at  law  miwt,  because  the  estate  becomes  assets.    S  Atk.  52.'] 

If  the  mortgagor  tenders  the  money  at  the  day,  the  mortgagee  riiall 
not  have  interest  for  it  from  the  time  of  the  tender  and  r^asal,  upon 
affidavit  that  he  had  qot  made  any  benefit  of  it.    2  Ca.  Ck  906. 

[If  there  are  covenants  on  the  part  of  the  mortgagee  in  the  re-ass  tgn- 
ment,  he  may  refuse  to  take  the  principal  and  interest  tendered  till  be 
can  advise  whether  he  can  safely  execute ;  therefore  thedeed  should  be 
left  him,  and  a  time  i^pointed  to  pay  after  he  may  have  adviaed. 
S  Atk.  89.] 

.  So,  after  forleiture  of  a  mortgage,  if  the  mortgaeee  upon  diacourse 
refuses  acceptance,  and  afterwards  die  mortgagor  m^es  a  tender  at  his 
house;  though  the  mortgagee  was  not  present  at  the  tender.  R.  Gb. 
Gh«29. 

So,  generally,  he  shall  not  have  interest  upon  interest.  I  Yer.  194. 
Vide  ante^  (S  S  S,  4,  5.)     Vide  supra. 

If  A*  mortgages  a  house,  which  by  accident  becomes  defident  to  satkiff 
the  money,  and  afterwards  is  a  bankrupt;  the  house  shall  be  sold,  md 
the  mortgagee  shall  cone  in  as  a  creditor  for  the  money  not  satisfied. 
Eq.  Ahr.  S12. 

If  tlie  mortgagee  has  devised  the  hack  to  A.  for  life,  and  afterwards  ta 
B*  in  fee,  fi.  shall  have  a  propcnrtion  of  the  money,  if  the  mortgaf^  is 
redecoaed.     lVcr.70.     Vide  ante)  (9  V  6.) 

And  the  usual  proportion  is^  one-third  to  the  tenant  for  life,  and  two- 
thirds  to  him  in  fee.     1  Ver.  70. 

[If  a  man  devises  his  estat^  already  mortgaged  to  B.  in  tail,  the  rever- 
^ien  in  fee  to  the  r%ht  heirs  of  her  brother,  ot  whom  she  is.  one,  and  A* 
levies  fine,  and  conveys  to  B.  by  lease  and  release^  in  consideration  of 
money  paid,  and  of  paying  600/.  on  the  mortgage,  and  paying  Iqpades 
charged  on  the  estate,  and  afterwards  marries  &,  and  previous  thereto 
the  estate  is  settled  on  R  for  life,  then  to  A.  for  99  years,  if  she  so  long 
live^  then  to  the  issue  of  the  marriage,  with  remainder  over ;  and  after- 
wards B.  takes  assignment  of  the  mortgage,  and  receives  the  rents,  and 
continues  in  posaassion  on  A.'s  deatli ;  the  reversioners  may  redeem  on 
payinff  their  share  and  interest  on  the  mortgage^  and  on  the  legacies  pvd, 
from.  UiQ  time  of  A/s  death  only.     1  Ves.  477 J 

[By  St  7  G.  2v  c.  20.  s.  1.  if  an  action  be  brought  in  any  of  thecourt< 
al  Westminster,  or  in  the  great  sessions,  or  in  the  superior  courts  of 
Chester,  Lancaster,  or  Durham,  or  any  bond  for  securing  the  payment 
of  money  borrowed  on  mortgage,  or  for  performance  of  covenants,  or  an 
aiQtion  of  gectment  be  brought  for  the  recovery  of 'mortgaged  premises 
in  any  of  these  courts  by  the  mortgagee^  &c.  and  w>  suit  of  foredoaure 
be  depending  in  a  court  of  equity ;  then  if  the  persoB,  See.  having  a  riffbt 
to  redaemy  pay  to  the  plaintifi^  or  in  case  of  his  refissiAl  to  accept,  bring 
into  court  the  principal  and  interest  due  on  such  mortgage^  and  alt  coats 
(the  whole  to  be  ascertained  by  the  court  or  oScer  appointed  by  the 
court),  the  moiny  so  paid  or  broug^  into  court  shall  be  ti&en  as  a  ftill 
satisfaatiooiand  discharge  of  such  mortgage,  and  the  cotnt  mi^,  by  mle 
or  oeder  of  court,  compel  the  mortgagee,  &c.  at  the  costs  of  die  mort- 
gagor, &c.  to  re-convey,  &c.  and  deliver  up  all  deeds>  3te.  relating  to 
the  tide  of  such  mortoaged  premises.] 

[And  by  s.  2.  on  bms  of  fyeclosure  being  filed  in  any  cMirt  of  equity, 

the 
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the  o(Mitt,  on  applkiatioti  ouide  by  the  defeodaiity  ke»  baviog  a  right  tp 
i^eenif  &c.  and  on  bis  admitting  the  plainti£F*s  title,  may,  before  hear* 
ingy  Qiake  such  order  ox  decree  aa  might  ha^a  been  made  if  the  cause 
had  been  regularly  brought  to  hearing;  and  all  parties  to  snch  suit  shall 
be  bound  by  such  order  or  decree  so  made,  to  all  intents  andpnrposee 
as  if  such  order  or  decree  had  been  made  by  sudieourt,  ait  or  subsequent 
to  the  bearing  of  such  cause  or  suit.] 

[Though  a  decree  be  made  on  motion  by  virtue  of  this  cause,  yet 
from  the  latter  words  of  it>  such  decree  cannot  be  diaehavged  on  motion. 
iBrown^  515.1 

[But  this  act  shall  not  esctend  to  cases  where  the  rig^  of  redemption 
is  contruverteds  or  the  money  due  not  adjusted,  at  to  (Nrejndice  any 
subseqaent  mortgatfe.    s«  8.] 

[A  reference  under  this  act  must  proceed  on  admission  of  theprmcipal 
and  interest  due  ou  the  mortgi^;  ttid  the  master  cannot  admit  evi* 
denee.    4  Ves.  jun.  1050 

Videpost^(4  AlO.) 

(4  A  7-).  When  a  mortgage  shall  not  be  redeemed. 

By  the  st.  4  &  5  W.  &  M.  16.  if  any  mortgage  land  for  a  valnable 
consideration,  and  give  not  notice  in  writing  under  band,  before  exe- 
cuting it,  of  a  former  mortgage*  on  all  or  part  of  the  same  land,  sach 
second  mortgagee  shall  hold  as  an  absolute  purchaser,  fVeed  from  eqai^ 
of  redemption,  in  reelect  to  the  mortgagor,  his  heirs,  executors,  admi- 
nistrators, or  assigns. 

So,  if  he  gave  not  such  notice  of  a  former  judgment*  sfatute  or  recog* 
nizance,  given  for  security  of  money,  or  &e  valuable  consideration, 
unless  on  notice  thereof  under  hand  and  seal  of  the  mortgagee,  attested 
by  two  witnesses,  the  mortgagor  dischai^o  such  former  incumbrance  in 
fix  months  after. 

So,  if  such  second  mortgagee  assigns  to  another,  it  continues  irre- 
deemable.   2  Ver.  590. 

If  A.,  who  has  a  subsequent  mortgage,  redeems  the  second,  he  als6 
shall  hold,  without  redemption.  *  Ibid. 

But  if  A*  by  artifice  obtains  a  second  mortgage,  be  shall  not  take  any 
benefit  oi  the  statute,  though  he  had  no  notiee  of  the  prior  mortgage^ 
R  2  Ver.  590. 

[If  relief  is  prayed  where  a  mortgagee  is  party,  it  is  praying  to  redeem ; 
If  on  reference  they  do  not  redeem,  the  court  will  dismiss  the  bill,  whieb 
is  equivalent  to  a  foreclosure.     2  Atk.  267-] 

[If  there  is  a  decree  of  foreclosure  in  common  form,  and  the  money  is 
not  paid,  and  a  long  time  elapses,  but  no  final  order  (dT foreclosure;  this 
is  a  good  d^nce  to  a  bill  for  redemption,  but  not  by  way  of  plea. 
9V^.450.] 

[If  A.  transfers  2500/.  East  India  stock  to  B.  to  secure  2000/.  and 
interest,  and  B«  executes  adefeaaanoe,  and  21  years  afterwarda  therqpre- 
sentative  of  A.  brings  bill,  the  court  will  not  decree  a  redonption. 
2  Atk.  SOS.] 

(4  A  8.)  Assignment  of  a  mortgage* 

If  i|  mortgagee  assigns  the  land  mortg»ged  to  another  after  forfeiture, 
^mortgagpr  shall  l^  admitted  to  a  redonption  upon  a  bill agauist  the 
mortgagee  and  his  assignee.    R.Ca.Ch.8. 

So, 
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Soj  upon  a  bill  against  tlie  mortgagee  only ;  for  the  assignee  pledded 
outlawry  in  the  plaintiff,  by  which  he  was  barred  as  aflainst  him,  and  the 
«aosc  was  heard  against  the  mortgagee  only.     Ca.  Cb.  S. 

And  such  assignment  shall  be  taken  as  a  new  mortgage  at  that  time, 
ibid.  218. 

If  the  mortgagee  assigns  without  the  consent  of  the  mortgagor,  it  ma? 
be  decreed,  that  the  mortgagee  account  for  all  the  profits  before  and 
since  the  assignment.     B.  Ca.  Ch.  3, 

.  If  a  mortgagee  aissigns^  an  account  between  him  and  the  assignee  does 
not  bind  the  mortgagor ;  but  a  master  of  the  court  ought  to  examine  bow 
much  was  th^n  due>  and  how  much  paid.     Ibid.  68. 

But  the  mortgagor,  if  be  redeems,  ought  to  pay  as  much  as  was  hmk 
^fide  paid  by  the  assignee,  and  interest  for  it.    Vide  ante,  (4  A  6.) 

$0)  if  a  man  purchases  an  assignment  of  a  mortgage  at  an  under  Tslue, 
he  shall  have  the  benefit  of.  it  \  and  the  mortcagor  shall  not  redeem 
against  him  without  paying  the  whole  money  due  upon  the  mortgage, 
and  interest  for  it.     1  Sal.  155.    1  Ver.  476. 

So,  if  A.  mortgages  for  so  much,  to  be  repaid  within  five  years,  and 
interest  annually,  irthe  mortgagee  assigns  before  the  five  years  are  ex* 
pired,  and  after  forfeiture  by  non-payment  of  the  interest ;  interest  shall 
be  paid  for  the  sum  paid  by  the  assignee,  before  the  mortgagor  can 
redeem.    R.  %  Ver.  135. 

If  a  mortgage  be  to  A,  his  executors,  and  assigns  for  years;  the 
mortgagor  shall  be  tenant  at  will  to  all  the  assigns,  as  well  as  to  the  fint 
mortgagee.     Skin.  424.     Vide  Estates,  (H  1.) 

(4  A  90  A  mortgage  belongs  to  the  executor  or  administrator 

of  the  mortgagee. 

If  a  mortgage  is  redeemed,  the  money  ought  to  be  paid  to  the  ex^ 
eutor,  and  not  to  the  heir  of  the  mortgagee ;  for  it  is  a  part  of  the  personal 
estate.     R.  Ca.  Ch.  88. 

So,  to  the  administratrix.  R.2  Ca.  Ch.  52. 187.  1  Ver.  4.  412. 
Vide  in  Condition,  (G  2.)  ^ 

Though  the  mortgage  be  in  fee,  and  the  cx>ndition  be  for  payment  to 
the  mortgagee,  his  heirs  and  executoi*s,  and  though  the  executor  does 
not  want  assets*  and  there  be  no.  covenant  for  payment  of  the  money. 
Cont.  1 660,  1  Ch.  R.  1 8 1 .  Cont.  1 1  Car.  1 .  Dub.  1 9  Car.  2.  Ca.  Ch.  88. 
R.  upon  solemn  debate,  28  Car.  2.  Per  Finch,  Ca.  Ch.  285.  D.  S  Ca. 
Ch.  52.  R.  2  Ca.  Ch.  187.  1  Ver.  412.  1  Ch.  R.  254.  279.  2  Ch. 
R.  89. 

Whether  the  morteage  be  forfeited  or  not  forfeited  at  the  death  of  the 
mortgagee.     R.  38  &r.  2.     2  Vent.  S51.     2  Ver.  193. 

And  if  the  heir  exhibiu  a  bill  for  foreclosure,  without  the  executor  or 
administrator,  it  shall  be  dismissed  on  danurrer.  R.  Ca.  Ch.  51.  2  Ca. 
Ch.  29. 

And  if  the  money  is  paid  to  the  heir,  upon  a  bill  brought  by  th( 
executor,  the  heir  shall  be  decreed  to  pay.  it  to  him.  R.  31  Car.  1. 
2  Vent.  348. 

Otherwise,  if  payment  was  made  to  tlie  heir  at  the  day  limited  by  the 
mortgage.     Semb.  2  Ca.  Ch.  221. 

So,   before  payment,  the  executor  or  administrator,  upon  s  bol 

fainst  the  heir  and  mortgagor,  may  have  a  decree  for  payment  to  lu0« 

2  Ca.  Ch.  221. 

So, 
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So,  an  elceciitor'or  mlilikiistrator  upon  a  bill,  may  oblige  the  heir  to 
convey  to  him.     R.  2  Ca.'  Oh.  50.     1  Ver.  413. 

So,  if  the  mortgagor  release  the  equity  of  redemption  to  the  heir  of 
the  mortgagee^  his  administrator  shall  have  the  benefit  of  the  mortgage^ 
though  were  be  assets  sufficient.  •   2  Ver.  198. 

So^  an  executor  or  administrator  shall  have  the  mortgage,  though  the 
mortgagee  devises  his  lands  in  B.,  where  part  of  the  mortgaged  lands 
lie,  .but  not  all,  to  A.;  for  the  devisee  does  not  take  the  mortgage. 
R.  2  Ca.  Ch.  62. 

So,  an  exi^utor  or  administrator  shall  have  the  mortgage,  though  the 
usual  time  for  foreclosure  be  elapsed.     2  Ver.  193. 

Though  there  were  two  descents  to  the  heir  since  the  mortgagee 
entered,  and  the  mortgagor  refused  to  redeem ;  if  the  equity  is  not  fore- 
closed  or  released.     2  Ver.  367.  • 

So,  the  husband  shall  have  the  mortgage  of  a  copyhold  to  his  wife  and 
her  h^irs,  and  not  the  heir  of  the  wife.     Dub.  1  Ver.  170. 

So,  if  the  mortgagee  devises  the  lands  in  mortgage  to  A.  and  die  heirs 
of  his  body,  remainder  to  B^  and  afterwards  the  mortgagor  pays  the 
money  to  the  executor ;  A.  shall  have  all  the  money,  and  not  the  interest 
only.     R.  1  Ch.  R.  129. 

But  if  a  mortgagee,  after  a  possession  of  seven  years,  sell  to  A.  and 
his  heira ;  the  estate  goes  to  the  heir  of  the  purchaser,  and  shall  not  be 
taken  as  his  personal  estate.     1  Ver.  271. 

So,  if  a  mortgagee  in  fee  has  possession,  and  so  much  time  is  elapsed> 
that  the  estate  is  not  redeemable,  it  goes  to  his  heir.  Semb.  2  Ver. 
193. 

So,  if  a  mortgagee  in  possession  devises  or  conveys  to  a  daughter  and 
her  heirs,  and  she  marries  and  dies  without  issue,  the  husband  shall  not 
have  the  money  due  upon  the  mortgage,  but  the  land  shall  descend  to 
the  heir  of  the  wife.     R.  2  Ver.  583.     £q.  R.  2. 

(4  A  10.)  Prior  incumbrance. 

If  a  mortgagee  advances  more  money  upon  an  old  mortgage  without 
notice  of  a  marriage  settlement  intervening,  it  shall  be  allowed,  not- 
withstanding such  settlement.     R.  Ca.  Ch.  1 19.     Vide  ante,  (4  A  6.) 

So,  if  a  mortgagee,  without  notice  of  a  prior  incumbrance  or  mort* 
gage,  purchases,  after  notice  thereof,  a  mortgage  precedent  to  the 
second  mortgage  or  incumbrance,  he  shall  hold  against  the  mesne  mort- 

Sage  and  incumbrance,  until  the  first  and  also  the  third  mortgage  ia 
ischarg^.  Per  Hale  in  Chanc.  2  Vent  338.  Ca.  Ch.  150.  1.62. 
8.  Ca.  Ch;  201.  R.  2  Ca.  Ch.  35.  R.  1  Ver.  187.  [1  Tenji  Rep. 
755.  763.] 

[A  suit  depending  between  incumbrances  on  other  estates  of  mort- 
gagor's, and  his  judgment  creditors  and  his  representatives,  known  to 
a  purchaser,  is  notice.     2  Atk.  5^.] 

[But  a  puisne  incumbrancer  cannot  take  in,  a  first  incumbrance,  and 
gain  a  preference  to  a  second,  after  a  decree  with  direction  to  settle  the 
priorities.     2  Ves.  571.     3  Atk.  809.]  ' 

[The  prior  and  the  puisne  incumbrance  cannot  be  tacked,  unless  they 
are  the  same  person  in  the  same  right.     2  Atk.  52.] 

[  A  mortgage  may  be  tacked  to  a  judgment  because  the  judgment 
creditors  mignt  bring  ejectment  on  elegit^  and  have  the  legal  cfstate. 
Ibid.] 

Vol.  II.  3  B  [An 
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[An  agents  trustee^  heir  at  law,  or  ezecator,  purcliasiiig  a  poisie  in- 
cumbrance,  shall,  as  against  another  incumbrancer,  be  paid  no  mote 
than  he  gave  for  it;  otherwise  of  a  prior  creditor,  though  he  gave  not 
the  full  value.    Ibid.] 

[If  a  prior  incumbrancer  has  also  a  bond,  the  bond  shall  be  post- 
poned toall  incumbraucesbymortgage, judgment,  orstatute-sti^Ie.  Ilud«] 

[A.  gives  judgment  in  1698  for  600/.  to  B.,  in  1707  they  settle  ac- 
counts, and  find  420/.  due  on  the  judgment,  and  A.  gives  B.  a  morlg^ 
for  that  sum,  as  collateral  security  to  judgment;  in  1716  C.  takes 
assignment  of  mortgage,  reciting  90/.  (the  consideration)  to  be  the  £all 
value  of  the  estate ;  C.  is  in  possession  of  another  mortgage  in  1688 ;  C. 
shall  not  tack  the  two  mortgages;  yet  the  latter  shall  have  relatkm  to 
the  judgment,  and  (X  receive  the  sum  due  on  it  prior  to  creditors  after 
1698,  and  for  the  money  due  since  1707>  only  prior  to  creditors  after 
1707.     2Atk.52.]  ^      . 

[A  prior  judgment  creditor  getting  a  subsequent  mortgage  canned 
tack  it. .  2  Ves.  66^*    Sed  qa.  Vide  ante.] 

[It  is  a  settled  rule,  that  a  judgment  may  be  taxied  to  a  prior  mort- 
gage.    2  Atk.  348*] 

[If  A.  mort^ges  his  estate  to  B.  and  then  the  same  to  Cf  and  after- 
wards sells  to.D.  a  fee-&nn  reat  issuing  out  of  D.'s  land^  being  part  of 
the  mortgaged  premises^  and  then  B.  and  D.  agree,  that  on  B/a  being 
paid  his  mortgage  money,  he  will  convey  the  fee-farm  reat  to  D.>  wIm^ 
agrees  in  that  case  not  to  sue  A.,  yet  C.  shall  be  entitled  to  redetm  B. 
and  have  an  assignment  of  his  whole  security,  and  thereby  to  oompd  D- 
to  redeem  him  as  to  the  fee-farm  rent.    Ibid.] 

If  A.  lends  100/.  to  B.  upon  a  judgment,  and  C.  lends  SOO{*toB. 
upon  a  mortgage,  and  a  term,  before  the  loan  by  A.  was  assigned  to  A., 
D.  and  F.  to  attend  the  inheritance,  and  C.  obtuns  an  assignment  of 
the  term  from  B.  and  F.,  and  afterwards  A.  having  notice  thereof  tak» 
an  assignment  from  A.,  B.,  and  D.,  to  E.  in  trust  for  A. ;  he  shall  be 
preferred  as  to  two  parts  of  the  term.     R.  2  Yen  525. 

If  A.  mortgages  to  B.  and  afterwards  without  B.  to  C,  and  afterwards 
with  B.  to  D.  and  others ;  C.  shall  be  preferred  to  D.  and  the  others. 
2  Vcr.  574. 

If  the  cognisee  of  a  statute  agree  with  the  cognisor  for  part  of  the  land 
in  satis&ction ;  he  shall  protect  his  purchase  by  the  statute  against  a 
mesne  incumbrance.    Semb.  Ca.  Ch.  36. 

So,  if  A.  has  a  mortgage  of  a  manor  and  land,  B.  a  second  mortgage^ 
and  C.  has  a  mortgage  of  the  land,  and  afterwards  purchases  the  nxirt- 
gage  of  A. ;  he  shall  hold  the  manor  as  well  as  the  land,  till  he  is  satisfied 
both.     R.  two  J.  cont.  Ca.  Ch.  202. 

So,  if  A.  mortgages  the  moiety  of  a  manor  to  B.  and  the  whole  to  C, 
and  afterwards  the  whole  to  D.,  and  D.  purchases  the  mortga^  of  the 
moiety  to  B. ;  he  shall  hold  that  moiety  against  C.  till  he  b  satiisfifd  die 
money  paid,  to  B.,  and  also  his  own  money  borrowed  upcm  the  mort- 
gage of  the  whole  to  himsel£  R.  per  Chanc.  with  Hale  and  Rainsfibidt 
2  Vent.  339. 

But  the  purchase  of  the  first  mortgage  protects  the  third  mortgi^  only 
for  the  moiety  of  the  manor.     R.  2  Vent.  339. 

So,  if  a  purchaser  or  second  mortgagee  obtsuns  a  statute  &&  prior 
to  the  first  mortgage,  or  before  his  purdias^  he  shall  have  the  adtaft- 
tage,     I  Ver.  62. 

8  And 
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And  a  receipt  for  the  money  lent  on  the  second  mortgage  is  snffidenty 
without  proof  of  actual  payment.     R.  2  Ver.  279. 

So,  if  a  second  mortgagee  purchases  a  statute  or  judgment  prior  to 
the  first  mortgage,  he  shall  be  compelled  by  the  first  mortgagee  to  account 
only  for  the  penalty  of  the  statute,  and  to  the  extended  value  of  the  land, 
till  he  is  satisfied  the  money  due  upon  the  statute,  and  his  second  mort- 
gage :  for  if  a  cognisor,  at  common  law,  sue  a  icire  facias  adcompuiand.. 
He  shall  not  recover,  if  the  cognisee  be  not  answered  the  penalty  of  the 
statute  by  the  extended  value  of  the  land ;  though  in  equity  he  shall 
recover,  if  the  cognisee  is  answered  as  much  as  is  due  upon  the  statute 
by  the  true  value  of  the  land  ;  but  the  second  mortgagee,  having  equity 
for  him,  shall  not  account  in  chancery,  but  as  a  cognisee  at  common 
law.     R.  2  Vent.  338.     Ca.  Ch.  167*     1  Ver.  50.     Hard.  318. 

But  if  the  statute  extends  to  more  land  than  the  second  mortgage,  if 
first  mortgagee  pays  the  money  upon  the  statute  in  proportion  to  the 
other  land,  the  other  land  shall  be  discharged :  and  such  proportion 
may  be  determined  by  the  court.  Semb.  2  Vent.  339.  Vide  Ca.  Cb* 
167.  R.  that  he  shall  have  all  the  land  extended,  uiitil  the  statute  and 
last  mortgage  are  both  satisfied.     Two  J.  cont;  Ca.  Ch.  202. 

And  if  the  second  mortgagee  purchases  a  statute  or  judgment,  &c.  prior 
to  the  first  mortgage,  he  may  plead  it  to  a  bill  by  the  first  mortgagee  for 
discovery  of  his  title.     2  Vent.  337.     R.  Ca.  Ch;  150.  164?. 

If  a  man  purchases  a  lease  for  a  valuable  consideration,  without  notice 
of  a  jointure,  and  afterwards  gets  a  prior  judgment  and  extends  it,  he 
shall  hold  against  the  jointress,  until  he  is  satisfied  by  the  extended  value* 
Ca.Ch.  247.  '  ' 

But  if  betakes  a  judgment  at  first,  and  after  the  jointure  takes  aleaSe 
of  the  husband  for  a  valuable  consideration,  he  shall  not  hold  against  the 
jointress  by  the  extended  value,  if  the  judgment  is  satisfied  by  the  true 
value.     R.  Ca.  Ch.  247. 

If  A.  has  an  annuity  out  of  the  manor  of  B.  upon  which  C.  has  a 
mortgage,  and  D.  a  subsequent  mortgage,  reversion  to  F.  in  fee;  C* 
without  notice  of  the  mortgage  to  D.  pays  900/.  to  F.  and  A.  for  the  pur- 
chase ^f  the  annuity  and  reversion  of  which  only  500/.  to  A.;  he  shall 
hold  the  annuity  against  D.  till  tlie  900/.  is  satisfied.     R.  2  Ca.  Ch.  20. 

If  husband  and  wife  by  fine  mortgage  the  land  of  the  wife  for  400/., 
and  the  husband  pays  200/.  and  afterwards  re-borrows  as  much  of  the 
mortgagee ;  the  heir  of  the  wife  shall  not  redeem,  without  payment  of 
the  whole.     1  Ver.  41.     2  Ca.  Ch.  98.     Vide  infra. 

If  a  second  mortgagee  purchases  a  prior  incumbrance,  after  a  bill 
against  him  by  the  first  mortgagee,  it  shall  be  allowed.  R,  2  Ver. 
29.  81. 

But  if  a  mortgage  is  made  by  tenant  for  life,  upoa  a£Sdavit  that  he 
has  the  fee*  and  after  his  death  the  mortgagee  takes  another  mortgage 
fi'om  the  son,  who  had  the  inheritance,  for  other  money  advanced  to  the 
son,  and  then  the  son  makes  a  mortgage  to  B.,  B.  shdl  redeem  on  pay- 
ment of  the  money  advanced  to  the  son,  without  paying  the  first  mort- 
gage  made  by  the  father,  who  had  not  a  title.      R.  2  Ca.  Ch.  23. 

Otherwise,  if  a  mortgagee  by  a  good  title  advances  more  money 
without  a  fine,  by  which  there  is  a  detective  tide  as  to  the  second  mort- 
gage, yet  he  shall  hold  till  both  sums  ai*e  paid;  for  he  has  a  title  at  law, 
and  the  same  equity  for  the  money  as  the  heir  for  the  land.  R.  2  Ca. 
Ch.  98.    Vide  supra. 

3  B  2  ^  So, 
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S09  iFthe  mortgagee  advances  more  money  to  the  mortgagor  on  Ixxid, 
by  which  he  binds  liimself  and  his  heirs;  the  heir  cannot  redeemi  withoat 
paying  the  money  on  the  bond  as  well  as  on  the  mortgage.  2  Ca.  C!h. 
164.     1  Ver.  244,  245.     2  Ver.  177.     [Vide  2  Ves.  jun.  876.] 

[A  mortgagee)  who  is  also  a  bond  creditor,  may  tack  his  bond  to  his 
mortgage  as  against  the  heir^  but  not  as  against  intervening  iDCum- 
brancers  of  a  superior  nature.     S  Atk.  656.     S  Bro.  C.  C.  162.] 

[Not  in  preference  to  other  creditors  under  a  trust  created  by  the  will 
of  the  mortgagor  for  payment  of  debts.     3  Atk.  630.     1  Ves.  jun.  513.] 

Soy  tluiugh  the  bond  be  prior  to  the  mortgage.    2  Ch.  R.  247. 

So,  if  the  assignee  of  a  mortgage  has  money  on  bond  due  to  him  from 
the  mortgagor.     2  Ch.  R.  360. 

So,  mortgage  to  A.  for  years,  afterwards  mortgage  to  B.  in  fee,  A. 
a<isigns  to  C.  who  advances  more  money,  and  takes  a  conveyance  of  tbe 
inheritance,  with  agreement  that  the  term  should  be  kept  on  foot  as 
additional  security,  but  it  is  not  assigned  to  a  third  penM>n ;  C.  shall  be 
paid  his  whole  money,  for  the  term  did  not  merge,  the  grant  being  void, 
as  the  grantor  had  nothing  in  him.     Str.  689. 

[If  A.  gives  notes  to  B.,  expressing  that  the  money  received  is  to  be 
secured  by  mortgage  on  his  estate  at  S.>  which  estate  he  had  before 
mortgaged  to  C,  and  B.  buys  in  a  prior  mortgage ;  he  shall  protect 
himself  against  C.  for  the  notes  as  well  as  the  first  mortgage.  2  Atk. 
347.] 

So,  if  B.  makes  two  mortgages  to  A.  and  one  is  deficient,  he  shall 
not  redeem  the  other  if  he  will  not  redeem  both.  1  Ver.  245.  2  Ver. 
207.  286. 

[So,  where  two  separate  mortgages  of  different  estates  are  made  to 
the  same  person,  a  purchaser  of  the  equity  of  redemption  of  one  of  them, 
cannot  redeem  the  mortgage  upon  that  estate  only ;  he  must  redeeoi 
both.     Ambler,  733.] 

A  purchaser  of  a  prior  incumbrance  shall  not  have  advantage  of  it 
for  securing  another  debt,  if  he  had  not  the  mortgage  or  puroiase  of 
the  land  without  notice,  before  his  purchase  of  the  incumbrance.  R.Cli* 
R.  409. 

If  the  executor  of  B.  mortgages  for  the  term  of  1000  years  to  A.  to 
whom  500/.  is  due  from  B.,  the  executor  of  B.  shall  not  redeem  widumt 
payment  of  the  500/.  due  from  B.  to  the  mortgagee,  though  B.  had  per- 
sonal assets  sufficient  for  payment     1  Ch.  R.  249. 

[But  if  a  devisee  in  trust  for  payment  of  debts  mortgages  the  estate 
to  a  creditor  for  money  lent  him,  he  cannot  retain  for  the  old  debt  alsoj 
but  for  that  shall  come  pari  passu.     1  Ves.  215.] 

So,  if  a  statute  is  inroUed  after  the  time  elapsed,  by  order  of  coort, 
whereby  a  judgment  given  since  the  date  is  over-reached ;  if  the  land  be 
in  mortgage,  whereby  neither  the  statute  nor  judgment  touch  the  estate 
at  law,  the  judgment  shall  be  preferred.     Semb.  1  Ver.  234. 

If  a  mortgagee  gets  a  prior  incumbrance  for  a  less  sum,  be  shall  be 
allowed,  upon  his  account,  tlie  whole  due  upon  it.  1  Vei*.  49. 356.  B* 
2  Ver.  66.     Vide  supra. 

So,  if  he  gets  a  prior  statute,  &c.  and  extends  it  after  it  was  satisfied, 
the  mortgagor  shall  not  be  allowed  relief  without  payment  of  the  mo^' 
gage.     li.  2  Ver.  30. 

Otherwise,  if  an  heir  or  a  trustee  purchases  it  at  an  under  valo^ 
1  Ver.  49. 

So, 
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So^  if  a  mortgagor  makes  a  settlement  for  a  jointurie,  and  afterwards 
the  mortgagee,  without  notice  of  the  jointure,  advances  more  money; 
he  shall  hold  against  the  jointress  till  both  sums  are  paid.  £q.  Abr. 
811. 

[If  land  subject  to  the  payment  of  500/.  and  the  trustee  for  it  is  in 
possession  for  several  years,  and  the  land  is  mortgaged ;  the  mortgagee 
shall  not  be  affected  by  this  charge,  for  he  may  say  the  land  has  borne 
its  burthen.     2  Ves.  596.] 

So,  if  a  deed  being  a  security  to  A.  for  200/.  is  deposited  with  him 
for  800/.  more  borrowed  of  A.  as  a  pledge,  A.  shall  not  be  compelled  to 
surrender  the  deed  till  payment  of  the  300/.  as  well  as  of  the  200/. 
R*  Ca.  R.  11. 

If  plate  and  jewels  are  pledged  to  A.  for  200/.,  and  within  two  days 
after  are  pledged  by  A.  with  other  goods  to  B.  for  800/.  who  also  lends 
to  A.  50/.  on  promissory  note,  and  A.  becomes  bankrupt ;  the  pawner 
shall  not  redeem, without  paying  to  B.  the  50/.  upon  the  note  and  the  300^^ 
though  no  proof  of  agreement  that  the  plate,  Sec  should  be  a  pledge  for 
the  note ;  but  the  omer  goods  shall  be  applied  in  the  first  place.  R. 
2  Ver.  691 .  698,     [Vide  2  Ves.  jun.  878.] 

But  if  the  mortgage  be  of  a  reversion  for  200/.  upon  condition  tp 
redeem  if  he  paid  40/.  per  ann.  for  eight  years,  he  shall  be  allowed  to 
redeem  on  payment  of  principal  and  legal  interest.     R.  1  Ver.  402. 

[If  tenant  in  special  tail  makes  a  mortgage  and  dies,  and  the  remainder- 
man brings  bill  against  an  attorney  who  had  the  settlement,  and  the 
mortgagee,  and  the  attorney  by  answer  submits  to  produce  it  as  the 
court  shall  direct,  but  before  hearing  delivers  it  to  the  mortgagcne,  the 
court  will  not  compel  the  settlement  to  be  delivered  up.     Bunb.  298>] 

[Where  there  is  a  subsequent  mortgagee  without  notice,  who  has  pos- 
session of  the  title-deeds,  the  first  mortgagee  shall  not  compel  him  to 
deliver  them,  but  on  paying  his  mortgage-money.     8  P.  W.  280.J 

(4  A  II.)  Foreclosure  of  a  mortgage^ 

[A  bill  of  foreclosure  is  not  necessary  on  a  mortgage  of  stock,  though 
it  is  necessary  on  mortgage  of  land.     2  Atk»  303.] 
•   After  a  mortgage  forfeited,  the  mortgagee  may  exhibit  his  bill  against 
the  mortgagor,  to  make  redemption  or  to  be  foreclosed. 

But  he  cannot  foreclose  before  the  mortgage  is  forfeited.  2  Vent* 
365. 

So,  he  may  exhibit  a  bill  against  B.  who  hath  a  second  mortgage, 
though  there  are  other  incumbrancers,  who  are  not  made  parties ;  and 
shall  foreclose  him  and  such  as  are  parties,  though  not  others  who  are  not 
partis.     R.  2  Ver.  518. 

So,  upon  a  bill  to  redeem,  it  may  be  decreed,  that  the  mortgagor  shall 
redeem,  if  he  pays  at  such  a  day,  and  if  he  does  not  pay,  that  he  be 
foreclosed. 

So,  a  bill- may  be  by  the  heir  to  foreclose;  but  the  executor  afterwards 
shall  have  the  money  due  upon  the  mortgage.  R.  2  Ver.  ^i^^  7*  Vide 
ante,  (4  A  9.) 

And  upon  a  bill  for  foreclosure  the  court  only  bars  the  equity  of  re- 
demption, but  does  not  decree  the  possession  generally,  nor  mend  the 
tide  of  the  plaintiff.     2  Ca.  Ch.  244. 

Bill  against  an  infimt  to  redeem  or  be  foreclosed ;  decree  shall  be,  that 
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he  be  foreclosed^  if  on  an  accoant  now  taken  the  infant  do  not  pay  the 
whole  due  within  six  months  alter  his  fiiirage.     2  Ver.  392. 

[Infant  foreclosed  has  six  months  afler  coming  of  age  to  shew  cuse 
against  the  decree,  but  shall  not  ravel  into  the  accoant  nor  redean,  by 
pajdng  what  is  reported  due,  but  is  only  entitled  to  shew  an  error  in  the 
decree.     3  P.  W.  352^ 

[Feme*covert  entitled  to  equity  of  redemption,  shall  be  absolutdy 
foreclosed,  though  during  coverture ;  and  no  day  shall  be  given  her  or 
her  heirs  to  redeem,  after  coverture  determined*     3  P.  W.  352.] 

If  bill  be  against  a  second  mortgagee  and  an  infant,  who  has  the 
inheritance^  there  shall  be  a  foreclosure  against  the  second  mortgagee, 
though  the  infant  has  six  months  after  his  mil  age.     2  Ver.  518. 

So,  if  the  mortgage  be  of  a  reversion  afler  an  estate  for  life  and  for 
years,  a  foreclosure  shall  be  decreed,  to  the  intent  that  the  mortgagee 
may  sell  for  his  money,  if  the  mortgagor  or  his  heir  will  not  redeem. 
R.  1  Ch.  R.  32. 

If  an  annuity  be  granted  with  power  of  redemption,  and  a  daoieof 
entry  for  non-payment,  and  the  annuitant  enters ;  he  may  have  a  fore- 
closure that  the  annuity  shall  not  be  redeemed,  nor  that  the  land  shaH 
not.     R.  1  Ver.  209. 

But,  after  foreclosure  and  an  absolute  conveyance,  the  mortgagee  shall 
be  subject  to  a  judgment,  of  which  he  had  notice  bdbre  the  foreclosure. 
R.  2Ca.  Ch.  171. 

Otherwise  if  he  had  not  notice  of  it.     Ibid. 

So,  after  foreclosure,  a  redemption  shall  be  admitted  upon  an  express 
agreement  subsequent,  that  the  mortgage  shall  be  redeemable.  Semb. 
Ca.  Cli.  218. 

So,  after  a  foreclosure,  and  a  purchase  afterwards  made  of  the  mort- 
gagee, where  there  was  a  subsequent  mortgage  before  the  foreclosure,  of 
which  the  prior  mortgagee^  at  the  time  oi  tne  foreclosure,  had  notioe. 
R.  Ch.  R.  409. 

So,  if  the  first  mortgagee  exhibits  a  bill  against  the  second  to  redeem 
or  to  be  foreclosed,  and,  after  a  decree  for  foreclosure,  devises  to  the 
mortgagor ;  the  second  mortgagee  shall  redeem  against  the  mortgagor, 
notwithstanding  the  prior  decree  for  foreclosure.     R.  2  Ver.  ,2S5. 

So,  a  second  mortgagee,  &c.  shall  redeem  after  a  decree  for  foreclosnre 
against  the  mortgagor.     2  Ver.  601.  663* 

So,  if  creditors  by  bill  pray  a  sale  of  an  estate,  and  pending  the  bill 
the  mortgagee  obtains  a  decree  for  foreclosure,  the  creditors  may  after- 
wards Tcdeem.     R.  Eq.  Ca.  15. 

But  if  a  second  mortgage  redeems  a  prior  after  a  foredoaure,  thepitf 
mortgagee  shall  be  allowed  all  expences  (to  be  taxed  as  the  bill  of  a 
solicitor)  which  he  was  at  in  obtaining  the  foreclosure,  before  his  prin- 
cipal and  interest  shall  be  sunk  by  the  profits.     R.  2  Ver.  185. 

So,  after  a  decree  for  foreclosure,  chancery  will  enlarge  the  time  fer 
redemption,  in  a  case  of  necessity ;  as  where-  defendant  was  hindered, 
by  a  time  of  rebellion,  from  paying  at  the  day  limited  by  the  decree. 
R.  Ca.  Ch.  64. 

Though  the  decree  be  signed  andinroUed.     Ibid. 

[If  mortgagee  brings  bill  for  a  foreclosure  against  the  moi^gagor  ana 
subsequent  mortgagees,  and  the  mortgagor  acquiesces,  and  then  the 
subsequent  mortgagees  purchase  in  the  nrst;  thefoxecloaurecamiotrega- 

larlj 
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larly  be  kept  open  on  the  mortgagor's  bringing  a  bill  against  the  subse- 
quent mortgagees,  suggesting  that  all  the  money  secured  on  his  estate^ 
except  the  first  mortgage,  was  won  at  play,  and  forfeited  to  the  heir  at 
law,  who  has  assigned  it  in  trust  for  him,  and  praying  to  redeem  on 
paying  what  was  bond  fide  lent,  but  he. may  have  the  advantage  of  any 
equity  at  the  hearing  notwithstanding  the  foreclosure ;  yet  the  court 
may  (and  in  this  case  did)  indulge  the  mortgagor  with  a  short  time. 
2  Atk.  467.] 

If  the  defendant  by  his  answer  offers  to  redeem,  he  shall  not  be  fore- 
closed, though  circumstances  afterwards  vary.     1  Ver.  448. 

[If  there  is  a  clear  tenancy  in  tail,  the  remainder-man  need  not  be  a 
party  to  a  bill  of  foreclosure ;  if  there  is  an  express  estate  for  life  he  must. 
2  Atk.  101.] 

[And  a  foreclosure  of  the  first  tenant  in  tail  will  bind  the  remainders. 
Ambler,  564.] 

[A  mortgagee  of  a  copyhold  not  in  possession,  may  bring  his  bill  before 
admittance  for  foreclosure,  and  after  decree  bring  ejectment.     Ibid.] 

[A  mortgagee  suing  for  a  foreclosure,  may  at  the  same  time  bring 
ejectment  at  law.     2  Atk.  343.] 

[The  mortgagee  of  a  naked  advowson  should  not  bring  a  bill  of  fore- 
closure, but  should  pray  a  sale  of  the  advowson.     3  Atk.  559.] 

(4  A  12.)  When  it  shall  be  annulled. 

If  a  mort^;age  is  ancient,  and  no  interest  paid  or  demanded,  it  shalt 
be  presumed  to  be  satisfied,  and  chancery  will  enforce  the  vacating  or 
delivery  of  it  to  the  purchaser,  where  the  possession  for  sixty  years  nas 
been  free.     1  Ch.  R.  105. 

[Though  there  has  been  no  demand  of  principal  or  interest  for  twenty 
years,  yet  a  mortgage  shall  not  be  presumed  satisfied,  for  the  mortgagee 
is  supposed  in  possession,  and  the  mortgagor  is  tenant  at  will.     3  Yes. 

51.] 

[If  a  mortgagee  cancels  a  mortgage,  and  it  is  found  so  in  his  posses* 
sion,  it  18  a  release ;  but  it  does  not  re-convey,  for  that  must  be  done  by 
deed.     1  Atik.  520.] 


(4  B)  i^e  ereat  cegnum. 

By  the  common  law,  every  one  might  go  out  of  the  realm  when  he 
pleased.  F.  N.  B.  85.  A.  Per  two  J.  2  Rol.  12.  4  Mod.  179.  Vide 
Prerogative,  (D  34,  35.) 

But  by  the  st.  5  R.  2.  2.  it  was  prohibited  to  all,  without  licence, 
but  to  peers,  merchants,  and  soldiers ;  but  this  is  repealed  by  the  st. 

4  Jac.  1 . 

Yet  a  man  may  be  restrained  with'm  the  realm  by  the  king^s  proclama- 
tion.    F.  N.  B.  85.  C. 

Or  by  the  writ  of  ne  exeat  regnum  under  the  great  or  privy  seal,  or 

signet.     F.  N.  B.  85.  A. 

[Ne  exeat  regnum  was  originally  a  state  writ,  granted  by  the  chancellor 
<m  application  from  the  secretaries  of  state,  without  causey  or  shewing 
such'  information  as  he  thought  of  weight  •,  but  towards  the  end  of 
James  I.  it  was  thought  proper  to  grant  it  in  case  of  interlopers  in  trade, 
great  bankrupts,  duels,  and  others  concerning  many  of  the  subjects. 
Lord  Bacotfs  Ordinances,  No.  89 .    3  P.  W.  3 1 3.] 

3  B  4  And 
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[A  mortgagor  may  redeem  witfaoal  paying  off  a  boadniebt ;  but  the 
iMir  at  law  must,  because  the  estate  becomes  assets.    3  Atk,  52  J] 

If  the  mortgagor  tendoni  the  money  at  the  day,  the  mortesgee  shali 
not  have  interest  for  it  from  the  time  of  the  tender  and  r^osal,  upon 
affidavit  that  he  had  qot  made  any  benefit  of  it.     2  Ca.  Ch.  806. 

[If  there  are  covenants  on  the  part  of  the  mortgagee  in  the  re^assigih 
ment,  he  may  refuse  to  take  the  principal  and  mterest  tendered  tiH  he 
can  advise  whether  he  can  safely  execute ;  therefore  the  deed  ^lould  be 
left  him^  and  a  time  appointed  to  pay  after  he  raav  have  advised. 
S  Atk.  890 

.  So»  after  forfiMture  of  a  mortgage,  if  the  mortgagee  upon  disooone 
reftises  acceptance^  and  afterwards  the  mortgagor  m^es  a  tender  at  bii 
house ;  though  the  mortgagee  was  not  present  at  the  tender.    R.  Cb. 

S09.  geaerallyy  lie  shall  not  have  interest  upon  interest.  1  Ver.  19i. 
Vide  ante^  (9  S  a,  4,  5.)     Vide  supra. 

If  A.  mortgages  a  house,  which  by  accident  becomes  deficient  to  satis^ 
the  money,  and  afterwards  is  a  bankrupt;  the  house  skill  be  soM,  asd 
the  mortgagee  shall  oome  in  as  a  creditor  for  the  money  not  satisfied. 
Eq.  Ahr.  312. 

If  the  mortgagee  has  devised  the  hmch  to  A.  for  life,  and  afterwards  ts 
B.  in  fee,  fi.  shall  have  a  proportion  of  the  money,  it  the  mortga^p;  a 
redeeaaad.     1  Ver.  70.    Vide  ante>  (9  V  6.) 

And  the  usual  proportion  is^  one*third  to  thetmant  for  lifo,  and  two- 
thirds  to  him  in  fee.     1  Ver.  70. 

[If  a  man  devises  hb  estate^  already  mortgaged  to  B.  in  tatl,  the  reve^ 
nkm  infee  to  the  r%ht  heirs  of  her  brother,  or  whom  she  is.  one,  and  A* 
IfivieB  fine,  and  conveys  to  B.  by  Iqase  and  release^  in  consideration  of 
money  paid,  and  of  paying  600/.  on  the  mortgage,  and  paying  legacies 
charged  on  the  estate,  ana  afterwards  marries  EL,  and  previous  thereto 
the  estate  is  settled  on  B.  for  life,  then  to  A.  for  99  years,  if  she  so  long 
live^  then  to  the  issue  of  the  marriage,  with  remainder  over ;  and  after- 
wards B.  takes  assignment  of  the  mortgage,  and  receives  the  rents,  ami 
continues  in  possession  on  A.'s  death ;  the  reversioners  may  redeem  011 
pay  inff  their  share  and  interest  on  the  mortgage^  and  on  the  legacies  paid) 
fromidie  time  of  A«'s  death  only.     1  Ves.  477.] 

[By  St  7  G.  2*.  c.  20.  a.  1.  if  an  action  be  brought  in  any  cf  tbeeoint^ 
al  V(^estminster,  or  in  the  great  «essions,  or  in  the  superior  courts  of 
Chester,  Lancaster,  or  Durham,  or  any  bond  for  securing  the  paymeot 
of  money  borrowed  on  mortgage,  or  for  performance  of  covenants,  or  an 
action  dFgectment  be  brought  for  the  recovery  of  aiQr^;aged  premises 
in  any  of  these  courts  by  the  mortgagee^  &c.  and  no  smt  of  faredoiure 
be  depending  in  a  court  of  equi^ ;  then  if  the  persen,  &e.  having  a  ri|bt 
to  redsem,^  pay  to  the  plaintiff,  or  in  casw  of  his  refiisal  to  accept,  bring 
into  court  Uie  principal  and  interest  due  on  such  mortgage^  and  aU  eoft» 
(the  whole  to  be  ascertained  by  the  court  or  ofllcer  appointed  by  the 
court),  the  mobsy  so  paid  or  brought  intocourt  shall  be  triten  as  a  fioll 
saAbfactioaand  discharge  of  such  mortgage,  and  the  court  may,  by  rale 
or  order  of  court,  compel  the  mortgagee,  &c.  at  the  costs  of  die  nuvt- 
gagor,  &c.  to  re*convey,  &c.  and  deUver  up  all  deeds^  &e.  relating  ^ 
the  tide  of  such  mortgaged  premises.] 

[And  by  s.  2.  on  bms  of  f^eclosure  being  iSIcd  in  any  conrt  ofeqakfy 

the 


Mortgagk.  73S 

the  ooKirtt  on  applklatiofi  snade  by  the  dcfendimty  Sec  having  a  right  to 
i^deeoi)  &c.  and  on  bb  admitting  the  plaintiff's  title,  maj^  beibriB  hear* 
ing,  make  such  order  or  decree  as  might  hate  been  made  if  the  cause 
bad  been  regularly  brought  to  hearing;  and  all  parties  to  such  Miit  shall 
be  bound  by  such  order  or  decree  so  made^  to  all  intents  andparposee 
as  if  such  order  or  decree  had  been  made  by  suchoourt,  at  or  subsequent 
to  the  hearing  of  such  catise  or  suit.] 

[Though  a  decree  be  made  on  motion  by  virtue  of  this  cause,  yet 
from  the  latter  words  of  it,  such  decree  eannot  be  discharged  on  moden. 
1  Brown»  515*1 

[But  this  act  shall  net  eactend  to  cases  where  the  i%ht  of  redemption 
IS  contruverted,  or  the  money  due  not  adjusted,  or  to  prejudice  any 
subsequent  mortgwe.    s,  d.] 

[A  referenee  uoder  this  act  must  proceed  on  admission  of  the  principal 
and  interest  due  on  the  mortgi^;  and  the  master  cannot  admit  eri* 
deiiee.    4  Ves.  jun.  1050 

Videpost,(4  AlO.) 

(4  A  70*  ^bcn  ft  mortgage  shall  not  be  redeemed. 

By  the  st.  4  &  5  W.  &  M.  16.  if  any  mortgage  land  for  a  valuable 
ocmBideration,  and  give  not  notice  in  writing  under  hand,  before  exe- 
cuting it,  of  a  former  mortoage*  on  all  or  part  of  the  same  land,  such 
second  mortgagee  shall  hold  as  an  absolute  purchaser,  fVeed  from  equi^ 
of  redemption,  in  respect  to  the  mortgagor,  his  heirs,  executors,  admi- 
nistrators, or  assigns. 

So,  if  he  gave  not  such  notice  of  a  former  judgmentt  statute  or  recog- 
nizance, given  for  security  of  money,  or  like  valuable  consideration, 
unless  on  notice  thereof  under  hand  and  seal  of  the  mortgagee,  attested 
by  two  witnesses,  the  mortgagor  discharge  such  former  incumbrance  in 
mx  months  after. 

So,  if  such  second  mortgagee  assigns  to  another,  it  coniinues  irre- 
deemable.    2  Ver.  590. 

If  A.,  who  has  a  subsequent  mortgage,  redeems  the  seoond,  he  also 
shall  hold,  without  redemption.  *  Ibid. 

But  if  A*  by  ardfice  obtains  a  second  mortage,  he  shall  not  take  my 
benefit  of  the  statute^  though  he  had  no  notice  of  the  prior  mortgage^ 
R.  2  Ver.  590. 

[If  relief  is  prayed  where  a  mortgagee  is  party,  it  is  praying  to  redeem ; 
If  on  reference  they  do  not  redeem,  t£u&  court  wUl  dismiss  the  bill,  whicb 
is  equivalent  to  a  foreclosure.     2  Atk.  267-] 

[If  there  is  a  decree  of  foredosure  in  common  form,  and  the  money  is 
not  paid,  and  a  long  time  elapses,  but  no  final  order  of  foreclosure;  this 
is  a  good  defence  to  a  bill  for  redemption,  but  not  by  way  of  plea. 
SV^4500 

[If  A.  transfers  25002.  East  India  stock  to  B.  to  secure  2000/.  and 
interest,  and  B.  executes  adefeazanoe,  and  21  years  afterwarda  the  repre- 
sentative of  A.  brings  bill,  the  court  will  not  decree  a  redonption. 
2  Atk.  SOS.] 

(4  A  8.)  Assignment  of  a  mortgage* 

If  a  mortgagee  assigna  the  land  mortgsged  to  another  after  forfeiture, 
the  mortgagor  shall  hk  admitted  to  a  redoi^tion  upon  a  bill  against  the 
mortgagee  and  his  assignee.    R«  Cat  Ch.  S. 

So, 
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So,  upon  a  bill  against  die  mortgagee  only ;  for  the  assignee  pledd«d 
outlawry  in  the  plaintiff,  by  which  he  was  barred  as  aaainst  bioi,  and  the 
«ausc  was  heard  against  the  mortgagee  only.     Ca.  Ch«  S. 

And  such  assignment  shall  be  taken  as  a  new  mortgage  at  that  time. 
ibid.  218. 

If  the  mortgagee  assigns  without  the  consent  of  the  mortgagor,  it  may 
be  decreed,  that  the  mortgagee  account  for  all  the  profits  before  and 
since  the  assignment.     R.  Ca.  Ch.  3. 

If  a  mortgagee  assigns^  an  account  between  him  and  the  assignee  does 
not  bind  the  mortgagor ;  but  a  master  of  the  court  ought  to  eacaminehow 
much  was  thian  due^  and  how  much  paid.     Ibid.  68. 

But  the  mortgagor,  if  be  redeems,  ought  to  pay  as  much  as  was  bona 
^fide  paid  by  the  assignee,  and  interest  for  it.    Vide  ante,  (4  A  6.) 

$o>  if  a  man  purchases  an  assignment  of  a  mortgage  at  an  under  value, 
he  shall  have  the  benefit  of.  it  \  and  the  mortsagor  shall  not  redeem 
against  him  without  paying  the  whole  money  aue  upon  the  mortgage, 
and  interest  for  it.     1  Sal.  155.    1  Ver.  476. 

So,  if  A.  mortgages  for  so  much,  to  be  repaid  within  five  years,  and 
interest  annually,  if  the  mortgagee  assigns  before  the  five  years  are  ex« 
pired,  and  after  forfeiture  by  non-payment  of  the  interest  $  interest  shall 
be  paid  for  the  sum  paid  by  the  assignee,  before  the  mortgagor  can 
redeem.    R.  2  Ver.  1 35. 

If  a  mortgage  be  to  A.,  his  executors,  and  assigns  for  years;  the 
mortgagor  shall  be  tenant  at  will  to  all  the  assigns,  as  well  as  to  the  first 
mortgagee.     Skin.  424.     Vide  Estates,  (H  1.) 

(4  A  9.)  A  mortgage  belongs  to  the  execu|x)r  or  administrator 

of  the  mortgagee. 

If  a  mortgage  is  redeemed,  the  money  ought  to  be  paid  to  the  ex^ 
cutor,  and  not  to  the  heir  of  the  mortgagee ;  for  it  is  a  part  of  the  personal 
estate.     R.  Ca.  Ch.  88. 

So,  to  the  administratrix.  R.2  Ca.  Ch.  52. 187.  1  Ver.  4.  412. 
Vide  in  Condition,  (G  2.) 

Though  the  mortgage  be  in  fee,  and  the  condition  be  for  payment  to 
the  mortgagee,  his  heirs  and  executors,  and  though  the  executor  does 
not  want  assets,  and  there  be  no.  covenant  for  payment  of  the  money. 
Cont.  1660,  1  Ch.R.  181.  Cont.  1 1  Car.  1.  Dub.  19  Car.  2.  Ca. Cb.88. 
R.  upon  solemn  debate,  28  Car.  2.  Per  Finch,  Ca.  Ch.  285.  D.  2  Cs- 
Ch.  52.  R.  2  Ca.  Ch.  J  87.  1  Ver.  412.  1  Ch.  R.  254.  279.  2  Ch. 
R.  S9. 

Whether  the  mor^ge  be  forfeited  or  not  forfeited  at  the  death  of  the 
mortgagee.     R.  SS  Oir.  2.     2  Vent.  35 1.     2  Ver.  193. 

And  if  the  heir  exhibits  a  bill  for  foreclosure,  without  the  executor  or 
administrator,  it  shall  be  dismbsed  on  demurrer.  R.  Ca.  Ch.  51  •  SCs* 
Ch.  29. 

And  if  the  money  is  paid  to  the  heir,  upon  a  bill  brought  by  tb« 
executor,  the  heir  shall  be  decreed  to  pay.  it  to  him.  R.  81  Car.  !• 
2  Vent.  348. 

Otherwise,  if  nayment  was  made  to  the  heir  at  the  day  limited  by  the 
mortgage.     Semb.  2  Ca.  Ch.  221. 

So,  before  payment,  the  executor  or  administrator,  upon  s  x^ 
against  the  heir  and  mortgagor,  may  have  a  decree  for  payment  to  Ms^ 

R.  2  Ca.  Ch.  221. 

So, 
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So,  an  etectitoror  solifiiiiistrator  upon  a  bill,  may  oblige  the  heur  to 
convey  to  him.     R.  2  Ca/  Ckt.  50.     1  Ver.  41S. 

S(>,  if  the  mortgagor  release  the  equity  of  redemption  to  the  heir  of 
the  mortgagee^  his  administrator  shall  have  the  benefit  of  the  mortgage^ 
though  tnere  be  assets  sufficient.  -   2  Ver.  193. 

So,  an  executor  or  administrator  shall  have  the  mortgage,  though  the 
mortgagee  devises  his  lands  in  B«,  where  part  of  the  mortgaged  lands 
lie,  .but  not  all,  to  A.;  for  the  devisee  does  not  take  the  mortgage. 
R.  2  Ca.  Ch.  62. 

So,  an  ez^utor  or  administrator  shall  have  the  mortgage,  though  the 
usual  time  for  foreclosure  be  elapsed.     2  Ver.  193. 
'    Though  there  were  two  descents  to  the  heir  since  the  mortgagee 
entered,  and  the  mortgagor  refused  to  redeem ;  if  the  equity  is  not  fore- 
closed or  released.     2  Ver.  867. 

So,  the  husband  shall  have  the  mortgage  of  a  copyhold  to  his  wife  and 
her  heirs,  and  not  the  heir  of  the  wife.,    Dub.  1  Ver.  170. 

So,  if  the  mortgagee  devises  the  lands  in  mortgage  to  A.  and  tlie  heirs 
of  his  body,  remainder  to  B.,  and  afterwards  the  mortgagor  pays  the 
money  to  the  executor ;  A.  shall  have  all  the  money,  and  not  the  interest 
only.     R.  1  Ch.  R.  129. 

But  if  a  mortgagee,  after  a  possession  of  seven  years,  sell  to  A.  and 
his  heirs ;  the  estate  goes  to  the  heir  of  the  purchaser,  and  shall  not  be 
taken  as  his  personal  estate.     1  Ver.  271. 

So^  if  a  mortgagee  in  fee  has  possession,  and  so  much  time  is  elapsed^ 
that  the  estate  is  not  redeemable,  it  goes  to  his  heir.  Semb.  2  Ver. 
193. 

So,  if  a  mortgagee  in  possession  devises  or  conveys  to  a  daughter  and 
her  heirs,  and  she  marries  and  dies  without  issue,  the  husband  shall  not 
have  the  money  due  upon  the  mortgage,  but  the  land  shall  descend  to 
the  heir  of  the  wife.     R.  2  Ver.  583.     £q.  R.  2. 

(4  A  10.)  Prior  incumbrance. 

If  a  mortgagee  advances  more  money  upon  an  old  mortgage  without 
notice  of  a  marriage  settlement  intervening,  it  shall  be  allowed,  not- 
withstanding such  settlement.     R.  Ca.  Ch.  1 19.     Vide  ante,  (4  A  6.) 

So^  if  a  mortgagee,  without  notice  of  a  prior  incumbrance  or  mort- 
gage, purchases,  after  notice  thereof,  a  mortgage  precedent  to  the 
second  mortgage  or  incumbrance,  \\q  shall  hold  aganist  the  mesne  mort- 

Sage  and  incumbrance,  until  the  first  and  also  the  third  mortgage  is 
ischarg^.  Per  Hale  in  Chanc.  2  Vent  338.  Ca.  Ch.  150.  1.62. 
8.  Ca.  Ch.  201.  R.  2  Ca.  Ch,  35.  R.  1  Ver.  187.  [1  Tenji  Rep. 
755.  763.] 

[A  suit  depending  between  incumbrances  on  other  estates  of  mort- 
gagor's, and  his  judgment  creditors  and  his  representatives,  known  to 
a  purchaser,  is  notice.     2  Atk.  5i.] 

[But  a  puisne  incumbrancer  cannot  take  in,  a  first  incumbrance,  and 
gain  a  preference  to  a  second,  after  a  decree  with  direction  to  settle  the 
priorities.     2  Ves.  571.     3  Atk.  809.]  ' 

[The  prior  and  tlie  pnisne  incumbrance  cannot  be  tacked,  unless  they 
are  the  same  person  in  the  same  right.     2  Atk.  52.] 

[  A  mortg^^  may  be  tacked  to  a  judgment  because  the  judgment 
creditors  might  brinir  ejectment  on  elegit^  and  have  the  legal  estate. 
Ibid.] 

Vol.  II.  3  B  [An 
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of  the  suit  it  appears  that  ^e  personal  estate  was  sufficient.     R.  2  Ci. 
Cb.  116. 

So,  if  A.  purchases^  and  pays  his  money  the  same  day  the  bill  is  filed, 
he  shall  lose  his  money,  though  he  had  no  notice.     Ca.  Ch.  301. 

So,  if  a  commission  issues  against  a  bankrupt,  it  shall  he  notice  of  the 
bankruptcy,  without  actual  notice.  Per  two  Com.  Rawlinsoa  cont 
2Ver.  157.  161. 

If  A.  lends  money  to  B.,  and  takes  a  bond  for  it  in  the  name  of  C^  and 
afterwards  brings  an  action  in  the  name  of  C.  against  B.,  who  confesses 
judgment,  and  afterwards  pays  the  money  to  C.  (having  notice  of  the 
trust),  upon  which  satisfaction  is  acknowledged,  by  another,  who  was 
not  the  attorney  upon  the  record ;  it  will  be  a  fraud  upon  A.y  and  the 
changing  of  the  attorney  will  be  notice.     Eq.  Abr.*dS2.     2  Ver.  197* 

If  a  bill  be  filed,  and  subpoena  served,  it  shall  be  proof  against  all  per- 
sons of  a  lis  pendens.     I  Ver.  318,  9. 

Though  the  subpoena  be  not  returnable  till  the  next  term. 
'    So,  if  a  bill  be  filed  before  purchase,  though  no  process  is  served,  it 
•hall  be  notice.     Semb.  2  Ca.  Ch.  1 16. 

And  where  a  bill  is  filed,  the  suit  is  depending.     5  Co.  47.  b. 

So,  if  a  man  present  at  the  hearing  pay  money  to  B.,  afler  a  decree 
that  he  shall  not  receive  it.     Eq.  Abr.  SSI.     1  Ver.  57.  122. 

But  sei*vice  of  a  subpoena  is  no  proo^  before  a  bill  filed,  that  lis  est 
pendens.     1  Ver.  819. 

(4  0  4.)  When  not 

Lis  pendens  is  not  notice,  if  it  was  collusive  and  not  real.  2  Ca.  Cb. 
116. 

So,  if  the  suit  abates,  a  purchaser  pendente  lite  shall  not  be  aftcted 
by  the  suit  depending,  without  actual  notice.     1  Ver.  286. 

So,  though  a  judgment,  &c.  beupon  record,  it  is  not  sufficient  notice; 
for  express  notice  of  it  is  necessary,     Ca.  Ch.  S7. 

So,  express  notice  is  necessary  where  land  is  devised,  upon  conditioiii 
to  the  heir;  for  he  takes  by  descent.  8  Co.  92.  a.  S  Mod.  28,  9« 
£q.  Abr.  Sd3. 

Otherwise,  if  a  devise  be  to  a  stranger ;  for  he  takes  by  the  devise, 
and  shall  take  notice  at  his  peril.     Eq.  Abr.  SSS. 

(4  C  5.)  When  notice  to  one  affects  another. 

Notice  of  an  agreement  to  an  agent  or  trustee  shall  be  notice  to  the 
party  himself  who  purchases ;  as,  if  the  scrivener,  who  draws  the 
mortgage,  or  transacts  the  contract,  had  notice  of  a  prior  incumbrance. 
Eq.  Abr.  S30.     Vide  ante,  (4  C  2.) 

[If  one  person  is  employed  as  counsel  or  agent  for  both  parties,  both 
are  affiscted  with  notice  to  him.  S  Atk.  646.  1  Ves.  64.  Ambkr, 
436.] 

[If  an  agent  has  notice  of  a  prior  incumbrance  on  landn  in  Middlesex, 
this  is  a  sufficient  equity  to  postpone  a  second  settlement,  though  the 
last  is  registered,  and  the  first  not.     Ibid.     Vide  Ambler,  626.] 

[If  an  agent  employed  to  place  out  money  on  a  security,  admits 
that  by  former  transactions  he  knew  of  an  inciunbrance,  but  thought  the 
security  good  for  both,  it  is  good  notice.     2  Ves.  S68.] 

So,  if  notice  is  given  to  A.,  who  purchases  in  the  name  of^  a  trustee. 

Eq.  Abr.  3S0.     Ca.  Ch,  SSS. 

^  Or, 
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Or,  in  the  name  of  his  son.  ,Ibid. 

Or,  the  conveyance  be  to  the  son  and  his  heirs,  who  had  not  notice. 
Ibid. 

So,  if  A.  has  notice,  and  purchases  in  the  name  of  B.,  and  then  agrees 
that  B.  shall  be  the  purchaser,  who  pays  the  money  not  having  notice ; 
he  shall  be  affected  by  the  notice  to  A. ;  for  his  approbation  of  the 
purchase  by  A.  makes  A.  his  agent  ab  initio.  Eq.  Abr.  381.  2  Ver.. 
609.  . 

[A  second  mortgagee^  with  notice  of  first,  but  without  notice  of  a 
trust-charge  prior  to  both,  of  which  first  mortgagee  had  notice,  must  take 
subject  to  that  demand.     2  Yes.  472.] 

(4  C  6.)  When  not. 

CTbough  a  father  making  settlement  appears  to  have  notice  of  a  rent^ 
charge  on  the  lands,  yet  this  is  not  sufficient  evidence  of  notice  to  affect 
wife  and  son  claiming  under  such  settlement  as  the  apparent  owner 
might  make.     1  Ves.  387.] 

If  A.  has  notice  of  a  prior  settlement  or  incumbrance,  and  purchases, 
and  afterwards  sells  to  B.,  who  has  not  notice,  who  sells  to  C  who  has  ; 
C.  shall  not  be  charged  by  the  notice  to  A.  or  to  himself;  for  then  an 
innocent  purchaser  could  never  sell.  R.  cont.  per  Master  of  the  Rolls, 
but  reversed  per  Lord  Keeper.     Eq.  Abr.  331. 

[If  a  man  by  marriage-articles  agrees  to  setde  a  church  lease  on  him- 
self^ wife,  and  issue,  and  afterwards  sells  it  to  a  stranger,  who  has  no 
notice  of  the  articles,  and  his  executors  sell  it  to  B*,  who  has  full  notice 
of  them,  and  takes  a  collateral  security ;  yet  B.'s  purchase  shall  stand 
good  against  those  claiming  under  the  articles.     C.  T.  T.  187.     2  Atk. 

242.],^ 

So,  if  A.  purchases,  having  notice,  and  sells  to  B.  who  has  not  notice 
that  the  vendor  was  only  tenant  for  life,  though  a  bill  by  the  son 
against  B.  shall  be  dismissed,  yet  A.  shall  account  for  the  purchase- 
money  to  the  son,  and  for  interest  from  the  death  of  the  father.  Eq.  Abr. 
331.     2Ver.  384. 

And  though  A.  takes  an  assignment  of  a  mortgage  to  protect  his  pur- 
chase, he  shall  be  allowed  only  the  money  due  upon  the  mortgage,  which 
was  prior  to  the  settlement     Ibid. 

[If  a.counsel  employed  to  look  over  a  title,  by  some  other  transaction 
foreign  to  this  business,  has  notice,  it  does  not  affect  the  purchaser.  Ibid. 
3  Atk.  392.     C.  T.  T.  187-     2  Atk.  242.] 

[The  court  is  tender  of  extending  constructive  notices,  but  will  not 
lay  it  down  as  a  general  rule,  that  notice  to  a  person  concerned  for  both 
parties  is  not  good  to  a  mortgagee,  yet  will  adhere  to  this  rule,  that  notice 
'should  be  in  the  same  transaction.     3  Atk.  291.] 

(4  C  7*)  When  notice  does  not  prejudice. 

If  a  man  purchases  for  valuable  consideration,  he  shall  not  be  pre- 
judiced by  a  voluntary  settlement,  though  he  had  notice  of  it.  Eq.  Abr. 
334. 

[A  man  who  purchases  for  a  valuable  consideration,  with  notice  of  a 
voluntary  setdement,  from  a  person  who  bought  without  notice,  shall, 
shdter  himself  under  the  first  purchaser,  but  his  interest  must  be  exactly 
the  same.     1  Atk*  571.] 

So,  if  a  bill  be  against  a  purchaser  for  valu&ble  consideration,  which 

charge:! 
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charges  that  the  defendant  had  notice^  and  that  it  was  mentioned  in  such 
a  lease,  and  defendant  denies  notice,  and  that  it  is  there  mentioned ;  he 
need  not  produce  the  lease,  though  there  be  a  replication  to  the  answer, 
without  some  proof  that  falsifies  his  answer ;  for  it  tends  obliquely  to  a 
discovery  of  his  title.  Cont.  per  Master  of  the  Rolls.  R.  per  Lord 
Keeper  1 704i.     £q.  Abr.  SS4. 

.  So>  if  a  purchaser  has  notice  of  a  setdement,  which  makes  the  vendor 
tenant  for  life,  but  who  before  issue  might  bar  the  contingent  remainders, 
he  shall  not  be  affected,  if  he  had  not  notice  that  the  vendor  had  issue 
bom  five  days  before.     Eq.  Abr.  SS3.   Cited  by  Rawlinson,  2  Ver.  1 59. 

(4D)  flDMijjation. 

(4  D  1.)  Shall  be  caiicelled. — Being  satisfied. 

If  a  bond  or  other  security  for  money  be  satisfied,  and  the  obligee  wiD 
not  cancel  or  deliver  it  to  the  obligor,  chancery  will  oblige  him  to  do  it. 
1  Ch.  R.  Earl  of  Oxford,  8.    Vide  post,  (4  D  1 1 .) 

So,  if  part  of  the  debt  be  satisfied,  upon  payment  of  the  residue  chan- 
cery will  compel  the  delivery  of  the  security. 

So,  if  double  security  be  given  for  the  same  debt;  as,  a  bond  and  a 
pawn,  &c. ;  if  one  is  satisfied,  chancery  will  oblige  the  cancelling  of  the 
odier. 

So,  if  the  money  be  paid  to  my  scrivener,  who  has  the  disposal  of  my 
money. 

Or,  to  my  wife,  who  usually  receives  money  for  me.  R.  Ca. 
Ch.  38. 

So,  if  it  be  satisfied  by  one  obligor,  the  other  shall  be  discharged  from 
the  bond. 

Or,  if  the  bond  be  released  or  otherwise  discharged. 

Or,  if  it  be  satisfied  by  the  principal  the  surety  shall  be  discharged. 

Or,  if  the  obliffee  has  accepted  other  security  from  the  principal. 

If  after  a  bond  of  900/.  for  payment  of  450/.  it  be  agreed  that  the 
obliffor  shall  pay  80/.  pes  ann.  till  the  450/.  and  every  part  be  paid ;  if 
by  tne  80/.  per  ann.  the  450/.  and  interest  are  satisfied,  the  bond  shall 
be  cancelled.     R.  1  Ver.  852. 

[Where  no  demand  has  been  made  on  a  bond  for  twenty  years,  it 
shall  be  deemed  satisfied  even  at  law.  2  Atk.  144.] 
•  If  a  recognizance  or  bond  be  for  payment  of  an  annuity,  &c.  of  ancient 
date,  and  no  annuity  paid  or  demand  for  many  years,  so  that  it  may  be 
presumed  to  be  satisfied,  the  land  out  of  which  it  was  pmd  being  sold  by 
consent  of  all  parties,  chancery  will  compel  the  cancelling  of  the  recog- 
nizance or  bond.     1  Ch.  R.  lOS.  106*    Vide  post,  (4  D  17.) 

If  judgment  be  ^ven  upon  the  bond.     ]  Ch.  R.  107. 

[A  judgment  shall  not  be  presumed  satisfied  merely  from  length  of 
time  (as  42  years),  if  satisfaction  is  not  entered  on  record.     2  Atk.  45.] 

(4  D  2.)  After  forfeiture. 

Though  a  bond  be  forfeited,  chancery  will  compel  the  cancelling  of  it, 
upon  payment  of  principal,  interest,  and  costs ;  and  the  obligee  shall 
not  have  the  penalty.     Vide  £q.  Abr.  91  • 

,  If  the  bond  be  to  save  harmless,  die  obliffor  shall  be  relieved  gene* 
rally,  on  payment  of  so  much  as  upon  a  trial  at  law  the  obligee  appmn 
to  be  damnified.     1  Ch.  R.  199. 

d«t 
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But  if  the  obligee  by  bis  answer  swears  that  he  is  damnified  above  the 
penalty  ofthe  bond,  there  needs  no  trial;*  bat  the  obligor  shall  be  ousted 
of'his  relief  without  trial.    Ibid.  ^ 

If  a  bond,  by  a  subsequent  agreement  to  take  80/.  per  ann.  till  the 
whole  is  paid,  be  overpaid,  chancery  will  not  oblige  the  repayment  of 
the  surplus.     1  Ver.  352. 

But  if  principal  and  interest  exceed  the  penalty,  chancery  will  compel 
the  payment  ofthe  interest  and  costs,  as  well  as  of  the  principal.  R.  Ca. 
in  Pari.  16.  Dub.  2  Ca.  Ch.  185.  Vide  ante,  (3  A.  4.)— post, 
(4D.  16.)- 

Yet,  if  a  judgment  be  obtained  for  the  penalty,  upon  payment  of  so 
much  as  is  due  upon  the  judgment,  with  interest  from  the  time  of  the 
judgment,  and  costs  at  law  and  equity,  the  judgment  shall  be  satisfied  and  . 
bond  delivered  up,  though  the  principal  and  interest  due  exceed  the 
sum  for  which  the  judgment  is  obtained.     R.  Ca.  Ch.  24.    1  Ver.  350. 

But  money  paid,  not  exceeding  the  interest  due,  shall  be  intended  to 
be  paid  for  interest     Ca.  Ch.  24.    Vide  ante,  (3  S  6.) 
.  And,  if  money  be  paid  the  same  term,  but  before  actual  entry  of  the 
judgment,  it  shdl  be  intended  as  interest  upon  the  bond,  and  not  to  be 
paid  upon  the  judgment.     R.  Ca.  Ch.  24. 

So,  if  land  be  devised  for  payment  of  debts,  and  the  interest  due  upon 
a  bond  exceeds  the  penalty,  nothing  but  the  penalty  shall  be  paid  ;  for 
the  devise  was  for  security  of  the  debt,  and  not  to  enlarge  it.  1  Sal. 
154. 

(4  D  3.)   Or,  relieved  against. — If  the  obligation  be  obtained 

by  fraud. 

If  a  bond  or  other  security  be  obtained  by  fraud  or  practice,  chancery 
will  relieve  against  it ;  as,  if  upon  the  marriage  of  A.'s  son  to  the 
daughter  of  B«,  B.  will  not  consent  unless  all  the  debts  of  the  son  are 
discharged,  npon  which  his  brother  discharges  them,  but  afterwards  the 
%on,  with  the  consent  of  the  daughter,  gives  a  bond  for  the  same  sum  to 
his  brother;  chancery  will  direct  the  bond  of  the  son  to  be  cancelled,  at 
the  suit  of  Uie  wife,  or  ofthe  obligor  himself.  R.  1  Ver.  348.   Vide  ante^ 

(szs.) 

[If  on  marriage  articles  A.  gives  3000/.  with  his  daughter,  and  B; 
gives  up  300/.  per  ann.  of  her  jointure  to  her  son,  for  a  settlement  on  the 
marriage,  but  the  intended  husband  secretly,  without  the  privity  of  his 
relations,  gives  a  bond  to  refund  1000/. ;  a  perpetual  injunction  shall  go 
against  the  bond,  at  the  suit  ofthe  obligor  himself.  Per  Parker  C.  on 
appeal  from  the  rolls.     Str.  240.] 

[If  a  poor  man  suing  for  an  estate,  gives  bond  to  a  person  assistmg 
bim  with  small  sums  and  taking  pains  in  the  affair,  and  this  is  obtained 
by  pressing  tat  payment  of  the  money  advanced ;  the  bond  shall  stand  aa 
security  only  for  the  mon^  advanced,  and  interest,  and  the  obligee  m^ 
bring  quantum  meruit  for  his  pains,  &c     C.  T.  T.  111.] 

So,  if  a  bond  be  obtained  from  an  heir  for  800/.  to  be  paid  at  the 
death  of  his  &ther,  upon  the  delivery  of  goods  of  400/.  value,  he  shall 
be  relieved,  upon  payment  of  principal  and  interest.  *R.  per  Finch. 
The  bargain  bemg  managed  by  an'  infamous  person,  and  the  fiither 
alleged  to  be  then  SI,  who  diea  within  18  months.  Conf.  per  Norths 
hmianter*    2  Ver.  359. 

[If  a  woman  aged  26^  but  her  £eidier  being  aUve,  enters  privately  into 

jouil 
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joint  bonds  with  a  man  for  marriagei  though  there  are  no  marks  of  fraad, 
nor  any  great  inequality  of  circumstances  or  condition,  yet  on  applica- 
tion of  the  woman,  the  court  will  (on  public  and  general  considerations 
chiefly,  and  for  that  it  is  a  fraud  on  the  parent),  decree  the  bond  to  be 
cancelled.     2  Atk.  5S5.] 

[The  court  will  direct  an  inquiry  before  a  master  into  the  considera- 
tion of  a  bond,  if  there  is  a  suspicion  of  fraud;  at,  if  two  bonds  are 
given  the  same  day  for  different  sums,  and  one  of  them  just  double  the 
penalty  of  tlie  other.     2  Atk.  16.] 

[If  a  woman  about  to  marry,  parts  with  some  of  her  prc^rty,  or 
gives  security  or  assignment,  the  court  will  relieve,  unless  for  valnable 
consideration ;  and  in  that  case,  husband  from  whom  it  was  concealed, 
though  his  bill  is  dismissed,  shall  not  pay  oosts>  unless  the  cmiceal- 
ment  was  at  his  wife's  request.     2  Ves.  264.] 

[S.  aged  30,  father  and  mother  dead,  married,  in  possesion  o£ 
7500/.  per  ann.  naturally  strong,  but  hurt  by  debauchery,  greatly  in- 
debted, and  having  gnreat  expectations  from  his  grandmother  M.  aged 
78,  but  healthy,  applies  to  J.  a  stranger  for  5000/.  to  pay  his  debts, 
whidi  he  gives  him,  taking  a  bond  conditioned  for  payment  of  10,000/. 
at  M.'s  death,  if  S.  survives  her,  but  not  otherwise.  Six  years  fi?e 
months  after  M.  dies,  and  two  months  after  J.  delivers  up  bond  to  be 
cancelled,  and  S*  now  in  great  circumstances  executes  new  bond  for 
20,000/.  conditioned  for  payment  of  10,000/.  and  interest  in  four  months, 
and  gives  warrant  of  attomev  to  enter  ,up  judgment,  which  is  done; 
a  year  after  giving  the  last  bond  S.  pays  J.  1000/.  in  part,  and  three 
months  after  1000/.  more,  and  three  mondis  after,  that  is,  twenty  months 
after  M.'s  death,  S.  dies,  having  never  sought  relief  against  the  bargain; 
his  executors  shall  have  relief  only  against  the  penalty,  butshaUpay 
the  principal  and  interest  on  the  last  bond,  with  costs  at  law,  and  for 
acknowledging  satis&ction,  (but  not  in  equity),  for  this  first  bond  is  not 
usurious,  nor  contrary  to  conscience,  and  relievable  on  any  principle 
of  equity ;  and  if  it  had,  yet  the  new  bond  amounts  to  a  confirmation, 
and  is  sufficient  to  bar  the  executors  of  relief.  On  great  considera- 
tion, per  Hardwicke  C,  Lee  C.  X,  Willes  C.  J.,  Strange  M.  R*) 
and  Burnet  J.  unanimously.  1  Atk.  SOI.  339.  2  Ves.  125.  1  W)is. 
286.] 

(4  D  4.)  If  the  consideration  be  not  performed. 

So,  if  a  bond  be  obtained,  without  a  consideration  performed ;  as, 
in  consideration  of  a  debt  assigned,  which  cannot  be  recovered.  Vide 
post,  (4  D  7,  18.) 

But  if  the  bond  be  to  pay  20/.  per  ann.  to  A.  for  life,  in  consideratioD 
that Jie  has  assigned  two  leases  to  the  obligor;  though  the  leases  weff 
forfeited  before  assignment,  yet  if  the  lessor  does  not  take  advantage  of 
it,  the  obligor  shalfnot  be  relieved.     Ch.  R.  49. 

(4  D  5.)  If  the  consideration  be  illegal. 

So,  if  it  be  obtained  for  a  thing  illegal  i  as,  upon  a  simoniscal 
contract. 

But  a  bond  to  resign,  upon  request,  shall  not  be  avoided.  Vide  Eigl^i 

(N  8.) 

Yet/(f  an  ill  use  be  made  of  a  bond  to  resign ;  as,  if  he  detaios 

his 
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his  tithes,  &c.  an  imunction  shall  be  granted  uppn  it.     R.  2  Ca.  Ch. 
186.     1  Ver.  411,  412.     Vide  Eglise,  (N  S.)     [Vide  Ambler,  268.] 

[If  on  bond  of  resignation,  instead  of  requiring  it,  it  is  agreed  incum- 
bent shall  pay  30/.  pci"  ann.  and  he  pays  it  for  some  years;  injunction 
shdll  be  granted  to  the  bond.     Str.  534.] 

'  So,  if  the  consideration  of  the  bond  was  for  procuring  a  man:iage, 
though  there  does  not  appear  any  fraud  or  other  misfeasance  in  ob- 
taining it,  chancery  wiil  give  relief.  R.  Ca.  Pari.  77.  R.  1  Ch.  R.  87. 
R.  1  Ver.  412.  ' 

[If  a  man  gives  bond  to  another,  (or  using  influence  over  his  grand- ^ 
father  to  make  a  will  in  his  favour,  and  not  alter  it,  it  shall  be  delivered ' 
up,  but  without  costs.     1  Ves.  276.] 

Or,  for  money  borrowed  when  the  obligor  was  engaged  in  play  by  the 
artifice  of  the  obligee.     1  Ch.  R.  89. 

[So,  if  a  bond  was  given  for  money  won  at  play,  and  the  obligor 
afterwards  paid  part  of  the  money,  yet,  after  several  years,  the  court 
will  order  the  bond  to  be  delivered  up,,  aild  the  money  paid  to  be  Re- 
turned.    Ambler,  269.     Vide  st.  9  Ahn.  c.  14.] 

Or,  iat  payment,  if  he  did  not  marry  his  servant.     R.  2  Ver.  10^. 

So,  if  a  bond  be  by  a  son,  upon  the  settlement  of  a  house  upon  him 
by  his  brother,  who  had  a  prejudice  against  their  mother,  tha,t  he  should 
never  permit  his  mother  to  come  to  his  house.     1  Ver.  413,  4. 

If  a  bond  be  to' pay  100/.  if  she  married  a  second  husband ;  though 
there  be  a  counteNbond  to  pay  as  much  to  her  executors,  if  she  did  not 
marry.    R.  S  Ver.  215,  6. 

So,  a  recognizance,  bond,  &c.  by  tenant  in  tail,  that  he  will  not 
sui!er  a  common  recovery,  shall  be  cancelled.  Mo.  809- — Cont.  if 
given  by  a  son  to  a  father  at  the  time  of  the  settlement  on  him  in  tail* 
2  Ver.  233. 

'  So,  a  bond  by  tenant  in  tail,  that  he  will  not  commit  waste.  R.  2  Ver. 
251. 

So,  if  a  bond  was  given  by  an  apprentice  for  money  won  at  gaming  by 
another  apprentice.     R.  2  VeR.  291. 

But  if  A.  gives  a  bond  and  judgment  for  money  which  he  borrow^  to" 
^pply-persons  who  game,  and  gives  large  premiums ;  chancery  will 
not  relieve,  without  payment  of  principal,  interest,  and  costs.     R.  2  Vef*. 
171. 

[If  a  bond  is  given  for  having  procured  the  office  of  a  supervisor  of 
Mccise^  and  for  being  to  procure  the  office  of  collector,  it  is  within  stat4 
5  &  6  Ed.  6.  and  shall  be  cancelled.     C.  T.  T.  140.     3  P.  W.  39 1-] 

[If  a  man  on  a  composition  with  his  creditors,  gives  a  bond  to  one  to 
pay  him  the  residue  of  his  debt,  over  and  above  the  composition,  in  order 
to  induce  him  to  consent,  it  is  void,  as  within  the  equity  of  5  O.  2.  c.  30. 
s.  11.     Semb.  1  Atk.  105.] 

[If  a  man  living  separate  from  his  wife,  marries  a  woman  who  knows 
not  his  wife  is  living,  which  she  afterwards  discovers,  but  the  man  prs- 
tails  with  her  to  stay  with  him ;  and  five  years  after  gives  a  bond  to  a 
trustee  for  her,  to  leave  her  1000/.  at  his  d^ath,  and  dies ;  this  shall  be 
postponed  to  all  simple  contract  debts ;  it  is  worse  than  a  voluntary  one» 
being  on  a  wicked  consideration ;  had  it  been  given  immediately  after 
the  discovery,  and  she  liad  quitted  him,  it  would  have  been  good.  3  P* 
W.339.] 

r 
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(4  D  60  Obligation  by  surety. 

If  a  man  be  bound  as  surety,  and  the  principal  has  paid  the  mam^ 
and  afterwards  the  surety  is  sued,  he  shall  be  relieved  in  chancery. 

So,  if  the  surety  is  damnified,  he  shall  be  relieved  against  the  prindpil} 
though  he  has  not  a  counter-security :  so,  by  the  custom  of  LondoD. 

1  Ver.  456. 

[But  a  surety  has  no  right  to  have  the  bond  assigned  to  him  on  payiag 
the  money  \  and  if  he  tenders  the  money  on  that  condition^  which  m 
oblige  refuses  and  brings  action,  and  sureQr  brings  bill ;  sure^  shaU  pty 
cosU.     1  Ves.  339.] 

[The  court  will  not  order  an  obligee  to  assign  a  bond  to  the  surety  on 
payment,  for  the  principal  co-obligor  might  Uien  plead  payment,  on  tn 
action  in  the  name  of  the  obligee ;  but  case,  or  perhaps  assumpsit,  ]ie& 

2  Ves.  569.] 

tif  A.  tenant  in  tail,  to  raise  money  to  pay  debts  on  his  estate,  proposes 
lis  brother  B.  tenant  in  tail  in  remainder  to  join  in  mortgage  fa 
10002.  and  in  a  bond)  which  is  done,  and  A.  only  receives  themoDer,* 
the  personal  estate  of  A.  shall  be  liable  in  the  first  place,     i  Ves.  S51.] 

And  if  the  land  of  the  principal  descends  to  bis  heir,  and  is  con- 
veyed by  him  in  trust,  the  surety  shall  compel  a  sale  of  the  land  for  iu& 
payment. 

Or,  if  debts  are  assigned  by  the  principal  for  satis&ction  of  the  soretr, 
he  shall  compel  the  payment  thereof  to  himself. 

If  A.  makes  a  mortgage  and  B.  is  surety  for  him,  and  afterwards  it 
appears  that  the  mortgage  was  upon  a  defective  tide,  but  he,  who  had 
the  title,  in  compassion  to  A.  makes  a  lease  to  D.  in  trust  tor  A.,  tsi 
then  B.  is  sued  bv  the  mortgagee ;  he  shall  compel  D.  to  assign  for  In 
security.     R.  2  Ver.  12. 

If  there  be  a  judgment  against  A.  and  against  his  bail,  and  afiervtf^ 
the  sureties  of  A.  being  sued,  pay  the  money;  they  shall  be  aided  against 
the  bail,  and  the  judgment  against  the  bail  shall  be  assigned  to  secnre 
to  them  principals  interest,  and  costs,  without  contribution.  R.sVer. 
608. 

Though  the  sureties  by  their  bill  allege  an  agreement  to  pay  apfo- 
portion,  if  the  bail  deny  the  agreement.     2  Ver.  609. 

If  one  surety  pays  the  whole,  he  shall  have  contribution  against  the 
other  surety.  Semb.  cont.  Godb.  243.  Ace  Ch.  R.  15.  videinte, 
(2S.) 

[Iftwoperscms  are  jointly  bound,  and  one  dies,  equity  will  decreed 
representative  to  be  charged  paripassu  with  the  survivor.    1  Atk.  89*] 

So,  if  three  are  bound  in  a  bond,  recognizance,  &e.  and  one  onl/i^ 
sued  and  pays  the  whole,  and  another  is  insolvent,  he  who  has  paidsbsu 
have  contribution  against  the  third  for  a  moiety.  lU  Ca.  Cb.  S46. 
1  Ch.  R.  35. 120.  But  R.  that  the  third  surety  shall  pay  onl;  athiid. 
1  Ch.  R.  150. 

So,  by  the  custom  of  London,  one  surety  paying  the  whole  shall  ma^' 
the  other  sureties  contribute.     1  Ver.  4t56. 

[It  A.,  B.,  and  C.  become  bound  as  sureties  for  D.  in  three  sepante 
bonds,  and  any  one  of  them  be  compelled  to  pay  the  whole  debt  of  i» 
principal,  the  two  others  are  compellable  to  contribute  in  proportiooU' 
the  penalties  of  their  respective  bonds.     2  Bos.  &  Pul.  270.] 

If  a  surety  changes  himself  for  another  not  sufiicient^  he  shall  not  k 
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charged  in  equity,  upon  a  suggestion  of  covin  in  sudi  exchange ;  for 
equi^  will  not  charge  a  surety  further  than  he  is  bound  by  law.  1  Ver* 
196. 

If  A.  and  B.  principals,  and  C.  surety,  are  jointly  and  sererally 
bound  to  D.^  and  on  C/s  becoming  uneasy,  D.  agrees  with  A.  to  take 
four  notes,  and  a  draft  of  A.  apd  j3.  on  a  banker,  in  lieu  of  the  bond, 
but  makes  A.  give  him  a  note  signed  in  the  names  of  A.,  B.,  and  C, 
(but  without  C.'s  knowledge,  Semb.)  to  make  good  any  deficiency,  and 
D.  puts  the  bond,  with  a  receipt  for  principal  and  interest,  into  C.'s 
hands,  and  A.  and  B.  become  bankrupt ;  C.  shall  not  be  liable.  SAtk.91.2 

[If  a  bond  is  burnt  or  cancelled  by  accident  or  mistake,  or  procured 
by  fraud  by  the  principal  to  be  delivered  up,  this  court  will  set  it  up 
against  a  surety,  though  extinguished  at  law^     Ibid.] 

So,  if  a  son  is  bound  in  a  recognizance  with  a  father  to  pay  the 
marriage  portion  of  his  daughter,  but  the  recognizance  is  defective  in 
law ;  the  son  shall  not  be  charged  in  equity^    2  Ver.  395. 

[If  a  &ther  gives  bond  for  money  advanced  by  his  daughter  to  his  son* 
on  his  marriage,  the  son  pays  the  interest ;  yet  it  shall  be  a  debt  on  the 
father's  estate,  for  it  is  an  advancement  of  the  son.     1  Ves.  77.] 

[A  receiver  shall  not  be  removed  at  the  request  of  his  sureties  only, 
nor  the  sureties  discharged  that  others  may  be  appointed,  unless  it  ap- 
pears for  the  good  of  the  estate.     2  Ves.  400.] 

(4  D  70  If  there  was  no  consideration  for  it 

So,  the  obligor  shall  be  relieved,  where  the  bond  was  given  without  a 
real  consideration ;  as,  if  the  lessee  of  tenant  for  life  at  the  rent  of  100/* 
per  ann.  gives  a  bond  for  part  of  the  rent  due  at  Michaelmas,  where  the 
tenant  for  life  died  before  Michaelmas,  though  his  death  was  known* 
R.  Ca.  Ch.  239.     Vide  ante,  (4  D  4.) 

If  A.  gives  bond  to  settle  his  estate  upon  his  brother,  and  ailerwarda 
marries.     R.  2  Ver.  189. 

[The  expence  a  man  is  at  in  standing  for  member  of  parliament  at 
the  request  of  another,  is  not  a  valuable  consideration.    2  Atk.  152.] 

(4  D  8.)  If  there  would  be  a  double  charge  by  the  obligation* 

So,  an  obligor  shall  be  relieved,  if  there  would  otherwise  be  a  double 
charge  upon  him. 

But  if  there  be  a  decree  against  A.  to  pay  400/.,  and  he  pays  100/.  and 
gives  a  bond  for  the  residue,  and  afterwards  becomes  bound  with  B.  the 
obligee^  as  surety  for  100/.  That  bond,  which  is  accumulative  for  the 
money  decreed,  shall  not  be  taken  to  be  in  satisfaction  of  the  100/.  for 
which  A.  was  surety  with  B.    R.  Ch.  R.  297. 

(4  D  9.)  If  there  be  an  artful  use  of  strict  words. 

So,  if  the  obligee  makes  an  ill  use  of  words  inserted  in  the  condition, 
the  obligor  shall  be  aided  in  equity ;  as^  if  a  mother  gives  a  bond  for  her 
son,  being  an  apprentice,  for  his  honest  behaviour,  and  that  she  will  pay 
all  that  her  son  by  note  under  his  hand  acknowledges  that  he  has  env- 
bezzled;  and  the  master  obtains  a  note  from  the  son  of  his  embezzlement, 
and  three  years  afterwards  informs  his  mother  thereof;  the  obligor  shaU 
be  aided,  if  she  pays  as  much  as  is  proved  upon  an  issue  to  try  quantum 
damni/kaius,  and  the  note  shall  not  be  allowed  in  evidence  at  the  trial. 

Ch.R,47. 
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[If  an  unqualified  person  taken  poaching  ci^es  bond  for  lOOl.  with  hU 
father  surety,  not  to  shoot,  hunt,  or  fish  agam,  without  tioence  Irani  the 
gamekeeper,  or  in  company  with  a  qualified  person;  and  three  yeah 
after,  invited  by  the  gamekeeper's  brother,  he  angles  and  catches  two 
flounders  in  his  company,  mid  dies ;  and  two  years  after  the  fether  is  an 
eviiience  against  two  of  the  lord's  servants,  and  then  the  bond  is  recovered 
against  him;  the  court  will  order  the  penalty  and  damages  to  be  returned. 
2  Atk.  19U.] 

(4  D  10.)  So,  the  obligor  shall  be  relieved. — ^Where  the  con- 
dition by  accident  becomes  unreasonable. 

Sof  the  condition  of  a  bond  shall  be  qualified  in  equity.     Vide  ante, 

(2QM    '  .  . 

As,  if  an  executor  gives  a  recognizance  to  the  chamberlain  of  London, 

for  payment  of  an  orphan's  portion  absolutely,  and  afterwards  theasseu 

fail ;  the  executor  shall  not  be  bound  to  pay  beyond  the  extent  of  the 

assets.     R.  Ca.  Ch.  191  . 

But  a  bond  given  for  money  to  be  paid  upon  a  purchase  shall  not  be 
avoided,  because  the  purchase  does  not  answer  his  mtent.    2  Ver.  243. 

So,  if  a  bond  be  to  pay  40/.  per  ann.  out  of  the  profits  of  an  office, 
and  afterwards  the  office  was  taken  away  for  several  years  by  the  usurper, 
and  upon  the  restoration  of  the  king  revived ;  he  shall  not  pay  daring 
the  years  in  which  the  office  was  suppressed.     R.  Ca.  Ch.  72. 

If  a  bond  be  for  payment  of  rent  for  a  wharf,  which  becomes  surrounded 
by  water;  he  shall  be  relieved  against  the  penalty  of  the  bond^  but  noc 
against  the  rent.     R.  Ca.  Ch.  84. 

If  a  bond  be  upon  bottomree,  in  consideration  of  400/.  to  perform  a 
voyage  in  six  months,  and  at  the  end  of  six  months  to  pay  the  4O0/.  widi 
40/.  premium ;  if  the  ship  is  detained  in  the  river,  he  shall  pay  only  l^gal 
interest     R.  1  Ver.  26S. 

[If  A.  borrows  money  of  B.  on  bottomree,  and  agrees  to  pay  26/. 
per  cent,  the  principal  to'  be  discharged  when  the  remittances  from  the 
ship  and  produce  are  sold,  after  the  return  of  the  siiip  till  the  sale  on]? 
5/.  per  cent,  to  be  paid  ;  proviso,  if  the  whole  goods  lost,  the  principal  tu 
sink;  if  part,  to  abate  proportionably ;  B.  shall  have  26/.  per  cent,  for 
the  sums  lent  during  the  voyages  outward  and  homeward;  as. to  the 
homeward  only,  in  proportion  to  the  value  of  the  goods  remitted  ;  and 
5l.  per  cent,  for  the  rest  of  the  time.     2  Atk.  4.] 

If  a  bond  be  by  mariners  that  they  will  not  demand  wages  till  the 
return  of  the  ship  from  the  East  Indies  to  London,  at  id  the  ship  in  the 
return  is  taken  by  an  enemy ;  the  mariners  shall  have  wages  to  the  last 
place  of  delivery.     R..  2  Ver.  728. 

(4  D  11.)  Or,  is  satisfied  by  other  means. 

So,  if  the  condition  of  the  bond  be  performed  by  a  thing  equivalent, 
tlie  obligor  shall  be  relieved;  as,  if  the  condition  be  to  convey  50L  pei. 
ann.  for  a  jointure,   and  he  devises  50/.  per  anu.  to  her;  for  it  shall  be 
intended  in  discharge  of  tlie  bond.     U.  1  Ch.  R.46.  Vide  ante,  (4  D  1.) 

Or,  to  leave  his  wife,  if  she  survives,  500/.  and  the  husband  by  devi&6 
gives  her  lands  for  life,  and  other  lands  in  fee,  and  makes  his  wiie  execu- 
trix ;  if  the  real  and  personal  estate  given  to  the  wife  amount  to  500/., 
the  heir  shall  have  relief  against  the^ond.     Ch.  R.  43. 

(4Dl2.)If 
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(4  D  12.)  If  the  obligatibn  was  given  by  contrivance,  or  by 

force,  or  terror. 

So,  if  the  bond  was  given  by  contrivance.     Vide  ante,  (3  Z  8. 

4  D  3.) 

So^  if  a  bond  be  obtained  by  duress,  it  shall  be  decreed  to  be  can- 
celed. 

Or,  by  force  or  terror,  though  there  be  no  actual  duress.  2  Ver.  4£>7. 

But  if  a  bond,  note,  &c.  pretended  to  be' given  through  terror,  be  after- 
wards voluntarily  con^rmed,  by  judgment,  mortgage,  6cc.  it  shall  not  be 
cancelled  by  a  decree.     £q.  R.  9. 

[If  A.  under  criminal  prosecution,  unable  to  get  bail,  employs  B.  an 
attorney,  who  by  A.'s  instructions  in  writing,  draws  his  will ;  witli  a 
legacy  of  1000/.  to  B.,  who  afterwards  procures  bail  for  A.,  and  on  the 
very-day  A.  jrives  bond  to  B.  to  be  void  on  leaving  him  a  legacy  of 
1006/.,  A.  a&rwards  revokes  this  will,  and  makes  another,  leaving  no 
legacy  to  B. ;  yet  equity  will  relieve  against  the  bond.     2  Atk.  35.] 

(4  D  13.)  So,  the  obligee  shall  be  relieved., — If  the  obligation 

be  lost. 

*    So,  an  obligee  shall  be  relieved,  where  the  deed  or  bond  is  lost. 

Though  the  deed  or  bond  be  voluntary.     Semb.  Ca.  Ch,  78. 

So,  if  a  bond  be  lost  and  the  principal  insolvent,  the  obligee  shall  be 
relieved  against  the  surety.     R.  Ca.  Ch.  78.     2  Ca.  Ch.  22,  S.  ^ 

So,  if  a  statute,  recognizance,  &c.  be  lost 

So,  if  an  annuity  be  given  to  a  maid  servant,  and  the  bond  for  securing 
it  is  lost,  it  shall  be  decreed.     £q.  Abr.  24. 

[If  A.  and  B.  give  a  joint  bond,  and  the  con Jition  is  joint  and  several, 
the  representatives  real  and  personal  of  one  dying,  are  liable.  2  Ves. 
100.  871.1 

An  obligee  does  not  lose  his  equity  against  a  joint-obligor  or  his  re- 
presentatives, by  refusing  them  liberty  to  sue  the  other  jomt-oUigor  in 
his  name ;  for  he  is  not  obliged  to  do  it.     Ibid.] 

But  there  shall  be  no  relief  upon  a  motion,  without  a  bill  against  all 
concerned.     Ca.  Ch.  270. 

(4  D 14.)  If  the  performance  was  not  efiectual. 

So,  if  husband  gives  a  bond  after  marriage  to  make  a  jointure  upon 
his  wife,  the  husband  makes  a  jointure  and  the  bond  is  cancelled,  and 
afterwards  the  jointure  is  evicted ;  the  wife  shall  be  relieved  out  of  the 
personal  estate  of  the  husband  to  the  value  of  the  jointure.     1  Vcr. 

427. 

If  A.  gives  a  bond  to  a  lessee  for  his  quiet  enjoyment^  and  he  is  evicted 
for  non-payment  of  rent,  upon  which  the  bond  is  sued  and  20/.  re- 
covered; chancery  will  compel  the  lessee  to  repay  the  20/.  to  A.  1  Ch.  R. 
95- 

So,  if  A.  lends  100/.  to  B. and  C.  and  takes  a.bondforit,  in  the. 
name  of  a  trustee,  from  B.  and  C.  and  afterwards  marries  B.  though 
the  bond  be  extinct  at  law,  A.  shall  have  relief  in  equity.      2  Vcr... 
290. 

[If  money  is  lent  to  two  persons,  and  either  through  fraud  or  want  of 
skill,  the  bond  is  made  joint  only ;  the  court  will  decree  as  if  it  had  been, 
joint  and  several.    2  Atk.  SI.] 

3  C  3  [If 
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[If  husband  previous  to  marriage  gives  b<Mid  to  wife,  to  fecorelNr 
1 700/.  if  she  survives ;  as  there  b  fraud  m  the  husband,  equity  wQI  cany 
the  agreement  into  execution  according  to  the  intention.     2  AtL  96.] 

[If  A.  gives  a  bond  to  B.  a  merchant,  as  a  secnri^  for  hit  serrioeifi 
buying  goods  abroad,  where  he  is  to  stay  a  limited  time,  he  buys  mj 
little,  and  returns  before  Uie  time ;  this  court  cannot  decree  the  psnihy, 
for  it  is  a  bond  for  service  only,  and  not  like  a  nomine  pctMt^  wImr  k 
is  considered  as  the  stated  damages.  In  ^is  case  the  reme<^  is  scdon 
fUAntum  damnf/kat*    3  Atk*  S950 

(4  D 15*)  But  the  obligee  shall  not  be  relieved. — If  the  obligor 
was  a  surety^  &c.  and  not  chargeable  by  law. 

But,  generally,  an  obligee  should  not  be  relieved  in  equity  agsimt  i 
surety,  upon  a  defect  in  the  bond,  whereby  the  surety  is  not  chsrgabk 
by  law.     R.  2  Ca.  Ch.  2S. 

[Though  the  defect  happens  by  the  act  of  the  court  itself;  as,  if  tk 
court  orders  a  recognizance  with  surety  to  perform  an  order  upcm  the 
hearing  of  a  cause,  and  to  pay  what  shall  appear  due  by  the  report  of 
toch  a  master,  and  the  master  dies,  and  the  plaintifiT  dies  yisolvest, 
whereupon  the  obligee  procures  A.  to  take  out  administration  and  to 
revive  the  suit,  and  obtains  a  report  of  another  master  that  dOOl.  is  doe. 
Ibid.] 

So,  an  obligee  shall  not  be  decreed  to  cancel  a  prior  security,  u|k» 
an  agreement  to  do  it  upon  giving  other  security  to  his  creditors^  if  tbe 
other  security  be  not  effectually  given.     Ca«  Ch.  502. 

(4  D  16.)  Nor,  shall  he  be  relieved  beyond  the  penalty  of 

the  obligation. 

So,  an  obligee  shall  not  be  relieved  beyond  the  penalty  of  his  bond; 
as,  if  A.  covenants  with  the  East  India  company  to  pay  a  mulct  for  ew 
piece  of  cloth  exported,  and  takes  B.  for  his  mate,  who  gives  bood  of 
50/.  penalty  that  he  will  not  export,  and  afterwards  exports  so  much 
that  the  mulct  amounts  to  70/,,  A*  shall  not  have  relief  for  tbe  rendoe 
beyond  the  penalty  of  the  bond.     R.  Ca.  Ch.  886.     Vide  ante,  (4  D 2) 

[Sed  vide  Bunb.  23.     Show.  P,  C.  15.    8  T.  R.  388.] 

If  A.  upon  a  sale  of  land,  gives  a  statute  or  bond  for  quiet  eDJoyment) 
and  the  land  was  entailed,  chancery  will  not  relieve  the  parcbaser 
beyond  the  penalty  of  the  bond  or  statute.  E- 1  Ch.  R.  94.  £<!•  Abr< 
888. 

If  A.  gives  a  bond  of  1600}.  penalty  to  pay  772.  per  ann.  dll  UOOL 
be  satisfied,  and  does  not  pay  it ;  he  shall  be  discharged  on  payment  of 
the  penalty  of  the  bond«     1  Ch.  R.  201.] 

So,  though  he  has  paid  divers  sums  before.     Q.  3  Ver.  509* 

But  if  the  obligee  has  judgment,  and  does  not  take  out  execotioO)  k 
sliaU  have  interest  after  the  judgment  as  well  as  before,  though  it  ex- 
ceeds the  penalty  of  the  bond,  and  it  was  his  own  laches  that  he  <tiu 
not  take  out  execution.     Eq.  Abr.  288. 

If  a  bond  recites  an  agreement  and  is  given  for  tbe  perlbnoio^ 
of  it;  the  obligor  shall  be  decreed  to  perform,  though  it  exceeds  tbe 
penalty.     R.2P.W.  192. 

[So,  if  a  father  on  marriage  of  his  daughter,  gives  bond  to  settk 

one-third  of  whatever  lands  come  to  him  on  his  fitther's  desdiy  tb« 

court  will  decree  a  specific  i)crformance.     Str.  533.]  • 

I' 
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If  a  ton  i»  bound  with  his  filths  to  A.  for  200/;,  and  the  father  givea 
a  statate  to  the  son  for  his  indemnity,  and  afterwards  mortgages  to  A.  for 
200/.,  he  shall  nol  be  allowed  to  make  use  of  that  statute  to  defeat  tho- 
mortgage  for  the  200/.     K.  2  Ver.  40. 

If  a  lessee  agrees  to  pay  205.  an  acre  increase  of  rent»  if  he  plows 
meadow,  &c.  he  shall  not  be  relieved  against  the  penalty.  2  Ver.  1 19.. 
[2  Atk.  299.     4  Bur.  2229.     2  T.  R.  S6,  S?.] 

(4  D  17.)  An  obligation  shall  be  delivered  up. — If  it  be  not 

sued  within  a  reasonable  time- 
So,  an  indenture  of  apprenticeship,  and  a  bond  for  performance,  shall 
be  deliTered  up  after  the  service  is  expired,  if  not  sued  within  a  reason- 
able time.    R.  Ca«  Ch.  70. 

80,  a  mortgage  shall  be  delivered  up  to  the  purchaser,  if  the  mort-- 
ngee  be  conusant  of  the  purchase,  and  does  not  me  notice,  nor  make 
demand  for  17  years ;  for  it  shall  be  presumed  to  have  been  discharged* 
1  C3i.  R.  60. 

So,  if  a  bond  be  to  pay  SO/,  within  nine  days,  and  it  is  put  in  suit  after 
two  and  twenty  years,  where  the  defendant  was  at  all  times  responsible. 
1  Ch.  R.  78.  SB. 

So,  though  the  suit  be  by  an  executor,  where  there  had  been  no  de- 
mand of  pnndpal  or  interest,  and  the  testator  died  but  eight  years  ^before. 
1  C!h.  R.  78. 

So,  a  statute  or  recognizance,  after  40  or  50  years  shall  be  presumed 
tobe  discharged,  where  no  demand  appears,  and  there  have  been  several 
purchases  ot  the  estate.     1  Ch.  R.  106.  1S7. 

But  where  interest  has  been  paid^  the  antiquity  of  the  statute,  bond^ 
&c.  does  not  prejudice.     Ca.  Ch.  304. 

{Where  two  partners  are  obligors,  and  on  breaking  up  the  partnership 
agree  that  all  bonds  shall  be  discharged  by  one  onlv,  and  the  obligee 
agrees  with  him  to  leave  the  money  with  him  on  a  higher  interest,  and^ 
receives  such  interest  accordingly,  and  leaves  the  money  in  his  hands  for 
many  years  while  solvent,  and  on  a  commission  of  bankrupt  comes  io 
and  has  his  dividend,  yet  the  other  obligor  shall  pay  the  remainder  of 
the  principal  and  interest  at  the  first  rate.  Per  Parker  L*  C.  Str. 
403.] 

(4  D  18«)  If  the  obligee  refuses  to  perform  his  part 

If  the  other  parly  refuses  performance  of  the  agreement  for  which  the 
bond  was  given,  chancery  will  compel  the  delivery  of  the  bond  to  the 
obligor ;  as,  if  A*  sells  land,  a  ship,  &c.  and  takes  a  bond  for  the  money ; 
if  A«  afterwards  refuses  to  convey,  the  vendee  shall  have  his  bond  deli-* 
vered  up,  though  the  vendor  afterwards  is  willing  to  convey.  R.  2  Ca. 
Ch.  5.    Vide  ante,  (2  C  16.— 4  D  4.) 

If  A.  puts  his  son  apprentice  to  B.,  and  gives  a  bond  for  his  fideli^f, 
and  B.  covenants  that  he  will  settle  the  cash*book  every  month ;  if  B. 
neglects  to  do  it,  and  the  son  embezzles  800/.,  A.  shall  be  relieved 
for  so  much  as  was  embezzled  after  the  first  month.  R.  2  Ver. 
5I89  19. 

s  C  4  (4  D  19.)  When 
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(4  D  19.)  When  there  shall  be  no  relief  upon  an  obligation.^ 
If  the  penalty  does  not  appear  excessive. 

An  obligor  shall  not  be  relieved  against  the  penalty  of  a  bond,  where 
there  ia  no  measure  ivhich  will  shew  the  penalty  to  be  excessive;  as 
where  a  man  is  bound  in  20/.  that  he  will  not  prejudice  another  b  his 
trade,  and  he  sayS;  that  his  wares  are  not  good,  whereby  he  loses  a  cus- 
tomer for  a  small  matter;  the  obligor  shall  not  be  relieved;  for  the  eosts 
at  law  and  equity  are  equal  to  the  penalty.     R.  Ca.  Ch.  184. 

[If  an  unqualined  person  is  carried  before  a  justice  for  carrying  agan, 
enters  into  bond  with  his  father  for  surety  of  lOOZ.  not  to  shoot,  hunt, 
fish,  &c.  again,  unless  with  the  gamekeeper*s  licence,  or  in  company 
with  a  qualified  person  ;  it  shall  not  be  set  aside;  (or  su^h  bonds  are 
beneficial,  even  to  the  obligor;  and  they  are  not  malum  in  se,  b^t  similar 
to  the  bonds  directed  to  'guard  against  offences  in  the  customs,  and 
against  deer-stealing.     2  Atk.  190  J 

[Such  bond  shall  not  be  deemed  a  bare  security  that  the  obligor  shall 
not  olSend  again,  but  is  by  way  of  stated  damages  between  the  parties. 
Ibid,]  .       . 

[If  A.  aged  24,  gives  bond  for  payment  of  500/.  to  B.  six  months 
after  his  father  C/s  death,  then  seventy,  if  he  survives  hirojif  notthe 
bond  void ;  B.  dies,  two  years  after  his  executor  asugns  to  D.  C.  dies, 
D.  dies,  application  to  A.  who  does  not  deny  tlie  bond,  but  knows 
nothing  of  D/s  executor,  A.  dies,  application  to  his  widow,  then  actios 
brought  and  verdict  and  judgment,  and  before  judgment  a  bill  for  relief 
fifteen  years  after  C.*s  death,  this  court  will  only  relieve  against  the 
penalty.     1  Ves,  122.] 

(4  D  20.)    If  there  was  no  real  satisfaction. 

So,  he  shall  not  be  relieved  upon  pretence  of  payment,  where  diere 
was  no  real  satisfaction ;  as,  where  A.  was  bound  to  B.  being  sequestered 
in  the  time  oF  Oliver  Cromwell,  and  had  an  order  to  retain  the  debt  due 
on  the  bond  for  so  much  due  to  him  by  the  state;  this  being  a  mere 
retainer,  and  the  bond  not  cancelled  or  delivered  up  to  A.,  chancery 
,would  not  relieve  him  against  a  suit  by  B.,  though  the  act  of  oblinoo 
discharged  it  upon  payment,  &c.  Per  Bridg.  JLid.  K.  Ca.  Ch.  £{9.  Vide 
ante,  (4  D  1,  &c.) 

So,  he  shall  not  be  relieved,  upon  the  presumption  of  payment  Irom 
the  ancient  date,  when  there  is  a  reasonable  cause  for  the  delay.  1  Ch.  B. 
117.     Vide  ante,  (♦  D  17.) 

Sby  if  A.  and  B.,  partners,  be  bound  to  C,  and  afterwards  the 
partnership  is  determined,  and  the  share  of  A.  paid  to  him,  and  B* 
undertakes  the  payment  of  all  the  debts,  and  upon  applicadon  by  Cibr 
payment,  it  is  agreed  to  be  continued  at  6/.  per  cent.^  and  afterwards  B. 
becomes  bankrupt;  the  executcr  of  A.  shall  not  have  relief  against 
the  obligee,  for  bonds  are  not  discharged  till  payment.  K.  1  P.  W. 
68S. 

(4  D  21.)  If  it  was  prcemitwi  pudoris. 

[A  bond  giv^n  to  a  kept  mistress  for  maintenance  of  her  and  ber 
child,  shall  not  be  set  aside  in  favour  of  obligor's  legitimate  childreB,  or 

heir,  (if  not  obtained  by  fraud),  but  shall  not  be  paid  out  of  the  per- 

sooal 
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ftonal  estate  till  after  simple  contracts,  and  if  personal  falls  short,  then 
out  of  rfeal  estate.     C.  T.  T.  153.] 

So,  he  shall  not  be  relieved,  for  that  the  bond  was  given  to  a  woman 
whom  the  plaintiff  kept  as  his  mistress,  where  it  was  given  with  his  free 
consent,  and  not  obtained  by  a  common  strumpet*  R.  1  Ver.  488,  4. 
2  Ver;  242. 

Though  it  is  recited  as  given  for  money  borrowed.     1  Ver.  483. 

Or,  for  secret  service.     2  Ver.  242. 

Though  the  defendant  was  proved  to  be  a  common  strumpet,  where 
that  Was  not  expressly  charged  by  the  bill.     1  Ver.  484. 

[If  A.  becomes  acquainted  with  an  orange«wench  at  the  playhouse, 
gives  her  a  bond  for  1000/.  to  marry  her  in  a  twelvemonth,  or  pay  her 
500/m  an€l  afterwards  gets  the  bond  from  her  and  destroys  it,  but  offers 
to,  execute  a  new  one,  which  he  afterwards  refuses,  and  she  brings  bill 
for  the  500/.,  and  dies,  and  her  mother  and  administratrix  revives ;  A* 
shall  pay  her  the  500/.  and  interest  from  filing  the  original  bill  and  coita. 
1  Atk.  287.] 

So,  if  the  bond  cannot  be  recovered  at  law,  upon  proof  that  there  was 
such  a  bond,  the  woman  shall  be  aided.     2  P.  W.  432. 

So,  n  bond  or  a  grant  to  a  woman  debauched,  defective  through  firaiid» 
shall  be  aided  by  the  court.     £q.  Abr.  31.     2  P.  W.  432.  '^ 

So,  a  bond  to  a  maid  servant  shall  not  be  presumed  to  be  ex  turpi  causoy 
if  it  be  not  proved.     £q.  Abr.  24. 

But  a  bond  obtained  by  a  common  strumpet,  by  imposition^  shall  be 
relieved  against,  at  the  suit  of  the  executor  of  the  par^.  R.  2  Ver, 
188. 

[But  the  court  will  not  relieve  against  a  voluntary  bond  given  to  one 
who  had  been  a  common  strumpet  before  the  obligor  became  acquainted 
with  her,  after  he  had  kept  her  several  years.     Ambler,  641.] 

[If  a  bill  be  brought  to  have  satisfaction  for  a  bond  alleged  to  be  given 
as  pramium  pudicitia^  and  a  cross-bill  to  be  relieved  against  it,  on  a 
suggestion  that  the. obligee  was  a  leWd  woman  of  an  infamous  character ; 
under  this  general  charge,  evidence  of  particular  facts  may  be  given,  but 
it  must  be  pointtxl  and  applied  to  the  general  charge;  and  if  it  is  proved 
that  she  was  guilty  of  acts  of  lewdness  before  her  acquaintance  with  the 
obligor*  the  court  will  order  the  bond  to  be  delivered  up.  2  Atk.  333. 
337.J 

[If  a  bond  is  given  by  A.  upon  articles  importing  a  direct  assignment 
by  a  husband  oi  his  wife  (who  is  also  a  party)  to  the  use  of  A.,  with 
covenant  for  quiet  enjoyment,  and  further  assurance,  and  an  assignment 
and  bill  of  sale  are  given  by  A.  in  trust  for  the  benefit  of  the  wife,  tbey 
^hall  both  be  set  aside,  2Apro  turpi  causa.     1  Ves.  251.  254.] 

[But  if  A.  by  will  devices  the  same  goods  to  the  wife.  Qu.  Vi^hether 
it  shall  be  set  aside  ?    Ibid.] 

[If  a  young  woman  of  good  character  comes  to  live  in  a  married  man's 
family,  is  seduced  by  him^  and  is  the  occasion  of  separation  between  him 
and  his  wife^  the  court  will  not  give  relief  on  a  bill  for  payment  of  lOO/., 
and  an  annuity  granted  by  him  to  the  woman*     2  Ves.  160.] 

Though  nqt  charged  by.  the  bill  to  be  given  ex  turpi  causa^  if  the 
jdefendant  by  her  answer  insists  that  it  was  tor  a  debt.    2  Ver.  188. 
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(4  D  22.)  If  it  was  voluntaxily  given,  without  imposition  or 

surprise. 

So,  he  shall  not  be  relieved,  because  it  was  given  withoat  eonsidera- 
tion,  where  it  was  given  of  his  free  will.  1  Ch.  R.  157-  Semb.  2  Ver. 
497. 

So,  if  an  accountant,  discharged  by  an  act  of  indemnitv  of  an  account, 
afterwards  makes  up  his  account,  and  gives  a  bond  for  the  balance;  he 
shall  not  be  relieved  a^inst  his  bond  to  the  king  withoat  the  lung's 
consent.    Semb.  Hard.  204. 

(4  E)  partition. 

So,  diancery  will  make  partition  of  land  by  oonunission.  2  P.W.519. 

.  Though  the  estate  be  in  trust  for  A.  ana  B.  in  tail,  and  A.  be  as 

in&nt ;  but  the  conveyance  from  the  trustees  shall  be  respited,  till  the 

Ml  1^  of  A.,  that  he  may  join,  and  mutual  conveyance  be  executed. 

2  P.W.519. 

[A  bill  for  partition  is  a  matter  of  right,  and  there  is  no  instance  of 
not  succeeding  in  it,  but  where  there  is  not  proof  of  title  in  the  plaintiff. 
Ambler,  SS6.] 

So,  a  partition  shall  be  made  of  a  large  waste,  though  it  may  be  incon- 
venient.    2  Ca.  Ch.  297. 

.  £The  strongest  arguments  of  inccmveniency  will  not  prevail,  thoogh 
the  plaintiff  was  entitled  to  8  or  400  acres,  and  the  defendant  to  ibor  or 
five  only,  and  though  the  defendant  would  rather  have  given  up  his  part 
than  be  at  the  expence  of  a  partition,  yet  it  was  decreed,  and  that  it 
should  be  at  the  equal  expence  of  both  parties.     Ambler,  237.] 

[And  the  dtfliculty,  however  great,  of  nudcing  a  partition,  is  no  objec- 
tion to  making  a  decree  for  one.     Id.  589.] 

And  it  may  be  decreed,  though  either  party  be  an  infiuit,  or  leme- 
covert     1  Ch.  R^.  2$5* 

[But  where  an  infant  is  one  of  the  parties,  whether  plaintiff  or  defai- 
dant,  be  has  time  to  shew  cause  against  the  decree,  and  therefore  the 
oomrt  will  order  the  other  party's  conveyance  to  be  respited  till  the  same 
time.     Ambler,  197  J 

Su,  if  a  partition  is  agreed  between  tenants  in  tail,  it  shaU  be  decretd 
against  the  issue.     2  Ver.  288. 
.    Though  the  agreement  was  by  parol.     Ibid. 

But  if  the  land  lies  in  Ireland,  the  bourt  does  not  decree  a  partition ; 
for  a  bill  for  partition  is  ia  the  nature  of  a  writ  of  partition,  which  lies 
not  for  land  in  another  kingdom,  i  Ca.  (%.  189.  SI  4.  1  Ver.  421. 
Vide  ante,  (8  X). 

[A  commission  to  set  out  lands  shall  not  be  muted,  if  defendant 
denies  plaintiff's  title,  and  says  he  has  no  lands  in  his  possession  belong- 
ing to  plaintiff.     Bunb.  822.] 

[If  Uiere  is  a  mistake  (as  if  the  date  of  a  year  when  a  thing  was  done) 
in  the  return  of  a  commission,  it  may  be  amended  by  the  coomiissioners 
on  motion.     Bonb.  S51.] 
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If  a  man  upon  a  purchase  gives  security  for  the  money,  this  amounts 
to  j^yment*     Ca.  Ch.  99. 
>  So,  if  an  executor,  &c.  gives  security  for  a  l^acy.     R.  Ch.  R.  27.   • 

If  a  mortgage  is  proved,  m  which  thei'e  is  a  receipt  for  the  money,  and 
m  condition  to  be  void  on  re-payment,  with  the  oath  of  the  party  that  it 
was  paid ;  after  ten  years,  it  shall  be  sufficient  proof  of  the  payment  against 
all  persons.     Semb.  Ca.  Ch.  1 19. 

If  upon  a  note  or  bill  by' A.  for  100/.  to  B.  the  money  is  produced, 
and  B.  counts  BOl.  and  puts  it  in  a  bag,  and  throws  it  upon  the  counter; 
it  shall  be  payment,  andjf  the  money  is  taken  away,  B.  shall  lose  it. 
R.  Sal.  507.     R.  5  Mod.  398,  9. 

If  a  man  trusts  a  scrivener,  &e.  with  taking  a  security  for  money, 
and  the  custody  of  the  security;  payment  to  the  scrivener  is  sufficient. 
Ca,  Ch.  93.     1  Sal.  157. 

So,  payment  after  a  decree,  to  the  solicitor  in  the  causey  shall  be  good 
against  the  plaintiff.     2  Ca.  Ch.  38. 

So,  if  the  security  be  only  by  bond,  and  the  scrivener  is  entrusted  with 
the  bond ;  payment  of  the  principal  to  him  as  well  as  of  the  interest, 
upon  delivery  of  the  bond,  shall  be  good.     I  Sal.  157* 

So,  if  the  mortgagee  agrees  that  the  mortgagor  shall  pay  to  the  acri- 
'irener,  payment  of  interest  to  him  during  the  life  of  the  mortgagee  shall 
be  good,  though  he  has  not  the  custody  of  the  security.     Ibid. 

And  if  his  executor  accepts  of  the  scrivener  money  due  on  the  mort- 
gage, after  the  death  of  his  testator;  this  warrants  the  payment  by  him 
to  the  scrivener.     R.  I  Sal.  157* 

Otherwise,  if  a  man  employ  a  scrivener  to  put  out  his  money,  but  has 
the  security  in  his  own  custody ;  payment  to  the  scrivener,  without  can- 
celling the  security,  does  not  discharge  the  borrower.  R.  Ca.  Ch.  9S. 
111.     iVer.lSO. 

So,  payment  of  the  money  to  one  who  usually  receives  the  obligee^s 
money,  without  taking  up  the  bond,  does  not  discharge  the  oblige* 
R.  Ca.  Ch.  94. 

So,  if  a  scrivener  be  entrusted  with  a  mortgage,  payment  of  the  prin- 
cipal to  him  upon  delivery  of  the  mortgage  deed  does  not  discharge  the 
mortgagor ;  for  though  the  custody  oi  the  deed  gives  him  authority  to 
receive  the  interest,  yet  there  ought  to  be  an  assignment  of  the  mortgage 
to  warrant  the  payment  of  the  principal.     R.  1  Sal.  157* 

So^  a  composition  for  a  debt  with  a  scrivener,  who  usually  received 
the  interest,  and  made  the  loan  of  the  money,  and  declared  that  the 
obligee  would  be  guided  by  him  in  the  composition,  binds  the  scrivenery 
though  not  the  obligee,  he  not  being  privy.     R.  2  Ver.  128. 

So,  if  payment  be  made  to  a  scrivener,  where  the  debt  was  secured  by 
bond  and  judgment,  and  the  scrivener  delivers  up  the  bond  only.  Dub. 
2  Ver.  "265. 

If  a  man  be  indebted  to  A.  upon  bond  and  by  contract,  and  pays 
money  to  him  generaUy,  A.  may  apply  it  to  which  debt  he  pleases.  2  da. 
Ch.  84. 

If  a  debtor  pays  generally  a  sum  which  does  not  exceed  the  interest 
doe,  it  shall  be  intended  only  for  interest.  Vide  ante,  (3  S  6.  — 
4  D  2.) 

If  he  be  indebted  upon  a  judgment  and  bond  too,  and  the  purchaser 


4 

76*  CHANCERY. 

of  his  esUte  pays  part  generally }  it  shall  be  applied  to  the  jadgmeot, 
if  the  creditor  does  not  give  notice  that  he  takes  it  tot  the  bond  debt. 
1  Ver.  468. 

So,  if  A.,  indebted  upon  bond  and  simple  contract,  pays  gcneraDy,  it 
f^hall  be  applied  to  the  simple  contract  debt,  which  does  not  crany  interest, 
though  A.  in  his  account  places  it  to  the  bond.     R.  2  Ver.  607. 

But  if  the  debtor  expressly  pays  for  satisfaction  of  one  debt,  it  shall  be 
payment  for  that.     Ibid. 

So,  if  a  debtor  has  accounted  with  A.  for  both  debts,  and  so  muck 
remains  for  the  balance  of  the  account,  and  he  afterwards  pays  to  A. 
generally ;  it  shall  be  applied  to  both  debts  pro  rata.  R.  2  Ca«  C3i.  8ik 
1  Ver.  34. 

If  A.  pays  generally  a  sum,  which  may  be  for  the  interest  of  a  bond, 
it  shall  be  intended  for  that,  though  there  was  a  judgment  in  the  same 
term  upon  the  bond,  if  it  was  not  actually  entered  up ;  and  not  a  payment 
upon  the  judgment.     R.  Ca.  Ch.  24. 

If  a  man  pays  part  to  an  executor,  and  gives  his  note,  &c.  ior  the 
residue,  it  shall  be  payment ;  and  if  the  debtor  afterwards  Jails,  it  shall  ^ 
a  devastavit.     1  Ver.  474. 

If  a  devisee  be  bound  by  a  condition  annexed  to  the  devise,  to  psj 
500/.  to  B.,  and  pays  it  into  court,  B.  may  take  it,  and  the  devisee  shall 
be  discharged  of  the  condition  and  penalty.     R.  Ch.  R.  61. 

But  if  A.  takes  a  bond  in  the  name  of  B.,  and  recovers  against  th^ 
obligor,  who,  knowing  B.  to  be  only  a  trustee,  without  order  pays  the 
money  to  him,  and  he  fails ;  the  payment  does  not  discharge  the  obligor. 
R.  2  Ver.  198. 

.So,  if  trustees  for  A.  make  a  loan,  and  a  bond  is  given  to  them,  whid 
takes  notice  of  the  trust,  aiid  the  bond  is  in  the  custody  of  A.  and  after- 
wards an  account  is  settled  with  one  of  the  trustees,  who  gives  a  recap( 
for  so  much  received  for  A.,  the  payment  does  not  discharge  the  obligor. 
R.iiVer  539.  \ 

So,  payment  by  the  obligor  to  the  obligee,  after  notice  that  he  had 
assigned  the  bond,  is  no  discharge  to  him.    2  Ver*  540. 

(4  G)  jperpctuitj). 

(4  G  1 0  In  chattels  personal. 

[In  analogy  to  the  principle  of  law  which  restrains  the  limitations  of 
remainders,  and  executory  devises,  within  certain  bounds,  so  as  to  a?oid 
perpetuities ;  the  40  G.  3.  c.  98.  provides,  that  no  person  shall  by  an; 
deed,  surrender,  wHl,  codicil,  or  otherwise,  settle  or  dispose  of  any  real 
or  personal  property,  in  such  manner  that  the  rents,  issues,  profits,  or 
produce  thereof,  shall  be  wholly  or  partially  accumulated  for  any  longer 
time  than  the  life  or  lives  of  the  grantor  or  grantors,  settler  or  settlen; 
or  the  term  of  21  years  from  the  death  of  such  grantor,  settler,  devisor, 
or  testator;  or  during  the  minority  or  minorities  of  any  person  or  persons 
who  shall  be  living,  or  in  venire  sa  mere,  at  the  time  of  the  death  of  such 

Santor,  &c.  or  during  the  minority  of  any  person  or  persons  who  under 
e  usc»  or  trusts  of  the  deed,  &c.  directing  such  accumulations,  would 
for  tile  time  being,  if  of.  full  age,  be  entitled  to  the  rents,  issues,  and 
profits,  or  the  interest,  dividends,  or  annual  produce  so  directed  lo  be 
accumulated ;  and  where  any  accumulation  shall  be  directed  ctberwise 
than  as  aforesaid,  such  direction  shall  be  void>  and  the  rents,  &c  shall 
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^  to  and  be  received  by  such  person  as  would  have  been  entitled  thereto 
if  such  accumulation'bad  not  been  directed.  But  this  does  not  extend 
to  any  provision  for  payment  of  debts  of  any  grantor,  &c.  or  for  raising 
portions  for  any  child  of  such  grantor,  &c.  or  any  child  of  any  person 
taking  any  interest  under  any  such  conveyance,  settlement,  or  devise ;  or  to 
any  direction  touching  the  produce  of  timber  or  wood  upon  any  lands  or 
tenem6nts.-^Nor  to  any  disposition  respecting  heritable  property  in 
Scotland.] 

Chancery  will  not  allow  a  perjpetuity,  viz.  an  interest  in  tail,  which, 
cannot  be  barred.    D.  of  Norf.  35.     Vide  8  Ca.  Ch. 

And  therefore,  if  a  man  gives  600/.  to  three  daughters,  to  be  equally 
^divided,  and  if  one  dies  without  issue,  her  part  to  go  to  the  survivors ; 
if  one  marries,  and  afterwards  dies  without  issue,  the  husband  shall 
recover  the  part  of  his  wife;  for  it  cannot  be  entailed.  R.  2  Vent. 
849. 

So,  if  a  man  devbes  the  surplus  of  his  personal  estate  to  one  in  trust 
for  his  son,  and  if  he  dies  during  his  minority  without  is(suc,  in  trust  for 
others,  and -makes  A.  executor  during  the  minority  of  his  son,  and 
afterwards  his  son  executor,  who  at  the  age  of  1 8  years  dies  without  issue ; . 
R.  that  the  administrator  of  the  son  shall  have  it,  for  it  was  vested  in  him 
when  he  attained  the  age  of  17  years,  and  could  not  be  devised  over. 
2  Vent.  368.     Qu.  per  me.     R.  1  Ver.  327.  S47. 

So,  if  a  man  devises  money  to  A.  for  life,  and  if  he  has  issue,  to  his 
children,  and  if  he  has  no  issue  at  the  time  of  his  death,  to  B.,  the  limita- 
tion to  B.  is  void.     R.  Pol.  37. 

If  he  devises  to  A.,  his  daughter  and  executrix,  the  surplus  of  his 
personal  estate,  but  if  she  dies  without  issue,  then  to  go  over  to  B.,  and 
directs  that  she  shall  give  a  bond,  that  in  such  case  it  ^hall  go  to  B.,  the 
limitation  to  B.  shall  be  void.     1  Ver.  478. 

[If  a  man  devises  money  to  his  daughter,  and  the  heirs  of  her  body, 
and  then  to  another  person,  it  has  not  been  solemnly  determined  that 
the  whole  shall  go  to  the  first  taker.  D.  per  Hardwicke^  C.  1  Atk. 
285.] 

[A  limitation  over  of  personal  estate  after  the  death  of  the  first 
taker,  without  issue  generally^  is  void,  as  being  too  remote.    2  Atk.  • 
308.] 

^Equity  admits  like  limitations  in  personal  as  in  chattels  real ;  but 
will  carry  the  limitation  of  a  personal  chattel,  or  the  trust  of  it, 
no  further  than  the  judges  do  legal  limitations  of  terms  for  years. 
Ibid.] 

[The  court  will  not  admit  of  a  distinction  between  chattels  personal 
and  chattels  real,  for  it  would  introduce^  confusion.     Ibid.] 

[If  a  man  makes  his  will,  and  directs  bis  executors  to  entail  his  per- 
sonal estate  on  his  daughter  and  her  issue,  and,  on  failure  thereof,  to 
divide  it  moietively  between  his  two  nephews;' hb  intention  being  it  be 
made  good  to  his  daughter  for  life,  and  her  lawful  heirs  for  ever,  and 
on  their  failure  to  go  to  his  said  nephews  moietively ;  it  is  too  remote, 
and  the  nephews  take  nothing.     Qu.  as  to  the  issue.     2  Ves.  170.] 

So,  if  a  devise  be  of  household  stuff,  plate,  &c.  to  A.  for  life,  and 
afterwards  to  his  first,  second,  and  other  children ;  and  the  heirs  of  their 
bodies  as  an  heir  loom,  and  afterwards  to  B.  and  his  children  in  the 
same  manner ;  B.  shall  not  compel  A.  to  give  security  that  they  shall 
go  accordingly.     1  Ch.  R.  260. 

So, 
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So»  if  a  man  davises  his  real  and  personal  estate  to  A.>  and  the  chil- 
dren of  his  body,  and  if  he  has  no  issue,  &c.  this  devise  giving  an  esute- 
tail  in  the  lands  to  A.  shall  be  an  absolute  disposition  of  the  penooai 
estate  to  him.     F.  g.  320. 

So,  if  it  be  to  A.  and  the  heirs  of  his  body,  and  if  he  dies,  not  hsving 
heirs  of  his  body  living,  then  as  to  that  which  he  does  not  di^poie  of  in 
his  life,  to  B>  for  charitable  uses ;  the  devise  to  B.  is  void,  for  A«  had 
the  absolute  power  oVer  the  whole-     R*  5  6.  3.  F.  g.  315* 

Orj  one  moiety  to  A.  and  the  heirs  of  his  body,  and  after  bis  desth  to 
his  sister,  for  default  of  such  heirs,  and  the  other  moiety  to  the  sisttf 
for  life,  and  afterwards  to  the  heirs  of  her  body,  and  for  default  of  sud 
heurs,  after  her  death  to  A.;  though  the  moie^  to  the  sister  goes  over 
after  her  death,  yet  the  devise  of  the  moiety  of  the  personal  estate  to  A. 
shall  be  absolute.     R.  F.  g.  321. 

So,  a  chattel  personal,  as  a  horse,  cannot  be  granted  to  A.  during 
his  life,  for  the  grant  is  absolute.     D.  2  Rol.  49. 1.  30. 

It  cannot  be  devised  to  A.  for  life,  remainder  to  another.  R.  1  Rol. 
610.  1.  27. 

So,  if  a  devise  be  to  A.  of  personal  estate,  and  if  he  die  not  hsviog 
heirs  male  of  his  body,  then  of  so  much  as  he  shall  be  actually  possesied 
of  at  his  death  to  a  charitable  use;  the  devise  over  is  void^  for  it  wuan 
absolute  devise,  with  apower  of  diqK>singto  A.     Per  King,  5Geo.2.15. 

But  if  rarities  are  devised  to  his  wife  tor  life,  and  if  she  shall  hsve  a 
son,  to  such  son,  and  if  she  has  not  a  Son,  or  such  son  dies  without  itsoe, 
to  B.  for  life,  and  that  he  leave  them  to  C.  his  son ;  if  the  wife  has  not 
a  son,  and  B.  dies  in  the  life  of  the  testator,  C.  has  an  interest  after  the 
death  of  the  wife,  and  she  shall  be  a  trustee  for  CI  R.  Ca.  C3i.  ISO. 
2  Ver.  60.     Vide  post,  (4  W  5.) 

So,  if  interest  be  devised,  a  moiety  to  A.,  and  a  moiety  to  B.,  sod 
if  A.  dies,  B.  shall  have  the  whole  for  his  life^  and  B.  dies  without  issue 
of  his  body,  the  principal  shall  be  divided  between  C  and  D. :  the 
devise  of  the  principal  upon  such  contingency  shall  be  good.  R.  2  Ver. 
38.  60. 

So,  if  money  be  devised  to  A.,  and  if  she  dies  under  the  age  of  21 
years,  without  issue^  to  B.,  it  shall  be  a  good  devise  to  B.  ii  A.  dies 
without  issue  before  her  age  of  21  years.     R.  2  Ver.  87. 

Or,  to  A.  for  life,  and  if  he  dies  without  children,  to  B.,  it  shall  be  a 
trust  for  B.     F.  g.  318. 

Or,  to  his  niece,  upcm  trust  that  she  .nhall  take  the  interest  for  her  use, 
and  after  her  death  that  the  interest  shall  be  for  the  maintenance  of  ber 
children  till  age,  and  then  the  money  to  be  divided  between  the  dil- 
dren,  and  for  default  of  such  issue,  to  A.  If  the  niece  has  no  issae,  it 
shall  be  a  trust  for  A.  R.  and  aff.  in  Pari.  Ibid. 
.  [In  general,  the  words^  <<  dying  without  issue,"  are  taken  in  a  geoersl 
sense,  *^  dying  without  ever  having  had  issue ;"  and  then  they  are  wordi 
of  entail.     Vide  Ambler,  72.  123.     2  Brown,  558.  578.] 

[But  these  words  may,  from  the  context  of  a  will,  be  so  taken  ss  to 
mean  dying  without  issue  living  at  the  death  of  the  devisee^  and  then 
they  will  mean  only  a  contingency,  on  the  happening  or  not  happenlD^ 
of  which  the  devisee  over  is  to  take,  and  such  limitation  will  be  good. 
Ambler,  63.  123.] 

[As,  where  personal  property  was  bequeathed  to  testator's  twodan^ 

ters,  and  in  case  eithei  should  die  without  issncy  the  whole  to  the  sur- 

viror; 
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Vivor;  and  in  case  one  of  them,  by  namei  should  die  without  issue  tffter 
testator's  deceaset  then  her  share  to  S.  B.^  it  was  held  that  the  latter 
words  meant  without  issue  at  her  death.     Ambler,  7S.] 

[So,  where  bank  stock  was  bequeathed  to  testator's  daughter  fpr  life, ' 
remainder  to  such  child  or  children  of  the  daughter  as  should  be  living 
at  her  death ;  and  if  she  should  not  leave  any,  or  if  all  should  die  without, 
issue,  then  to  J^  S.,  the  daughter  had  a  son  bom  at  the  time  of  making, 
the  will ;  it  was  held  that  the  words  ^*  dying  without  issue,"  meant 
^'  without  leaving  issue,"  and  the  limitation  to  J.  S.  good.  Ambler, 
122,  12s.     Vide  (4  G  2.)] 

And  an  interest  derived  out  of  a  freehold  may  be  limited  otherwise 
than  a  chattel  merely  personal ;  and  therefore,  a  next  avoidance  may  be 
granted  to  A.  and  his  assigns  during  the  life  of  A.,  in  which  case  the 
assignee  shall  not  present,  if  the  avoidance  does  not  happen  in  the  life 
of  A.     R.  2  Rol.  49. 1.  20. 

(4  G  2.)   In  chattels  real. 

So,  a  term  for  years  shall  not  be  limited  to  create  a  perpetuity.  Vide 
post,  (4  W  19.) 

And  the  trust  of  a  term  shall  not  be  limited,  nor  the  limitation  allowed 
in  equity,  further  than  the  term  may  be  limited  by  law.  Per.  Ld^Nott 
S  Ca.  Ch.  28.  48. 

And  therefore  a  limitation  of  the  trust  of  a  term,  after  the  dying  of  any 
one,  without  issue,  is  void.  R.  D.  of  Norf.  3  Ca.  Ch.  28.  2  Ver.  684. 
R.  Jon.  15. 

[If  a  man  devises  chattels  real  to  his  son  A.,  and  the  issue  of  his  body, 
then  to  his  son  B.  and  the  issue,  &c.  then  to  C.  &g.  ;  the  whole  interest 
vests  in  A.  and  the  limitations  over  are  void.     Bunb.  301  *] 

[If  A.  devises  his  full  and  whole  estate,  bank  stock,  &c.  to  his  nephew 
B.  and  his  legitimate  heirs,  and  if  he  dies  without  them^  to  C,  leipti« 
mate  heirs  are  heirs  of  his  body  lawfully  begotten,  and  the  contingent 
limitation  is  too  remote,  and  void,  unless  something  confines  it  to  the 
time  of  his  death.     1  Ves.  519.] 

As,  if  the  limitation  be  to  a  man  till  B«  dies  without  issue,  and  then  to 
C^  the  limitation  to  C.  is  void.    Agr.  3  Ca.  Cb.  82. 

Or,  to  A.  and  the  heirs  of  his  body,  and  afterwards  to  B.  R.  per 
two  J.  Dy.  7* 

So,  if  a  term  be  limited  to  one  and  his  issue,  and  if  the  issue  die  with- 
out issuer  remainder  to  B»  Though  the  limitation  to  the  issue  is  void, 
yet  the  remainder  is  also  void,  being  aftet  the  limitation  of  a  dying  with-- 
out  issue.     Agr.  3  Ca.  Ch.  29. 

So,  if  a  term  be  limited  intrust  for  him  for  life,  and  afterwards  for  tfie 
1st,  2d,  and  3d  sons  successively  in  tail,  and  if  he  has  no  son,  then  to 
the  daughter;  the  limitation  to  the  daughter  is  void,  theugh  he  never 
had  a  son ;  for  it  depends  upon  a  remote  contingency ;  the  death  of  the 
son  without  issue.     R.  1  Mod.  115.    Agr.  3  Ca.  Ch.  29. 

[If  a  man  seised  and  possessed  of  real  and  personal  estate,  devises  to 
trustees  to  pay  the  profits  to  A.  for  life,  and  if  she  marries  B.  then  after 
her  death  to  B.  for  life,  after  both  their  deaths  to  their  first  and  other 
SODS  in  tail  male,  then  to  their  daughters,  to  be  equally  divided,  for 
want  of  such  issue,  to  the  issue  male  or  female  of  the  survivor,  if  neither 
leave  issne,  then  to  C.  for  life,  and  then  to  the  children  D.  should  at  his 
death  leave  living,  or  his  wife  be  enseint  with,  that  shall  attain  31,  their 

heirs. 
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heirs,  executors,  &c. ;  this  limitiition  of  the  personal  Estate  oF testator  to  the 
children  of  D.  cannot  be  maintained ;  for  A.  and  B.  were  made  tenants 
in  tail,  and  the  limitations  after  that  are  void.  C  T.  T.  55. — N.B.  ThL» 
decision  is  contrary  to  the  opinion  of  B.  R.  on  a  case  stated  £br  their 
opinion  in  this  cause  by  the  chancellor  ;  where  it  is  determined  by 
the  four  judges^  tbatif  a  term  for  years  had  been  bequeathed  in  the  same 
manner,  the  limitation  had  been  good.  And  a  decree  was  made  accord- 
ingly, per  Hardwicke  C.  B.  R.  H.  ilS.  Andr.  333.  C.  T.  T.  245. 
2  P.  W.  690.] 

So,  a  limitation  of  the  trust  of  a  term  to  A.  for  life,  then  to  such  per- 
son as  A.  by  deed  or  will  shall  Dominate,  and  after  the  death  of  the 
nominee  to  the  right  heirs  of  A.,  the  limitation  to  the  right  heirs  is  void; 
for  no  limitation  can  be  after  a  life  not  in  esse,     R.  Ca-  Ch.  8. 

Or,  if  it  be  to  A.  for  life,  remainder  to  his  first  son  for  life,  and  if  he 
dies  without  bsue,  to  his  second  son ;  the  remainder  is  void.  R.  1  Ler. 
390.     1  Sid.  450. 

So,  the  limitation  of  the  trust  of  a  tertn  to  one,  and  if  he  dies  during  the 
term,  then  to  another^  is  a  good  limitation  of  the  remainder.  Dj> 
277.  b. 

So,  a  limitation  to  one  for  life,  and  afterwards  to  twenty  others  for  life 
successively,  when  all  are  f »  esse  at  the  same  time,  is  good  for  all  the 
remainders,  though  there  be  a  possibility  after  a  possibility.  Agr.  3  Co. 
Ch.  29.     Caw  Ch.  8. 

So,  a  limitation  to  one  for  years,  and  afterwards  to  his  son  for  life,  and 
afterwards  to  the  first  issue  male  of  the  son  for  life,  though  the  son  had 
not  then  any  issue,  is  good  i  for  the  limitation  depends  only  upon  the 
contingency  of  one  life  in  esse.    R.  3  Ca.  Ch.  29. 

So,  if  a  limitation  be  to  B.  and  the  heirs  of  his  body,  quamdhi  Tbo. 
hta  issue  of  his  body,  and  if  Tho.  dies  without  issue  (his  wife  not  being 
privement  enseint)  in  the  life  of  £.,  then  to  C.  The  limitation  to  C.is 
mod  upon  such  a  contingency,  which  expires  within  the  space  of  one  life. 
R.  per  Finch>  three  J.  cont.  per  North,  but  affirmed  in  Pari.  3  Ca.  Ch. 
32,  &c.     R.  cont  2  Cro.  459.     Jon.  15. 

So,  if  a  limitation  be  for  life,  and  afterwards  to  A.  if  he  be  living  at 
the  time  of  the  death  of  the  tenant  for  life,  but  if  he  be  dead,  then  to  the 
eld^t'son  of  A.  then  living,  and  if  A.  die  without  issue  in  the  life  of 
the  tenant  for  life,  then  to  B.^  the  remainder  to  B.  is  good.  R.  Ca. 
Ch.  132. 

[If  a  man  devise  a  term  to  A.  for  life,  remainder  to  the  children  A* 
shall  leave  at  his  deaths  and  if  they  die  without  issue,  then  to  B. ;  this  is 
a  good  devise  over  to  B.    3  P.  W.  258.]  -     • 

[If  a  lease  foir  years  is  settled  in  trust,  to  permit  A.  to  receive  for  life, 
then  B.  for  life,  then  to  trustees  to  assign  to  the  eldest  son  of  A.  on  B^ 
and  for  want  of  such  issue  of  such  son,  to  their  daughters  equally;  if  no 
issue,  to  A.,  his  heirs,  executors,  &c.;  this  shall  be  construed  as  djing 
without  such  son  living  at  the  time  of  his  death,  and  the  remainder  over 
to  the  daughters  is  gora.  2  Ves.  117.  Affirmed  by  Ld.  Hardwicke  on 
appeal.     2  Ves.  318.] 

So,  a  limitation  to  A.  his  executors,  administrators,  and  assigns  for 
ever,  but  if  he  die  witliout  issue  before  21,  to  B.,  shall  be  good  toA- 
2  Ver.  151,  2. 

So,  if  a  limitation  be  to  A.  for  life>  and  afterwards  to  his  first  soa^^r 
the  residue  of  the  term,  aud  in  default  of  his  i^ue,  to  the  second  and  other 
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soAs,  and  in  default  of  iwue  male,  to  his  daughter ;  if  there  never  be  a 
son,  the  limitation  to  the  daughter  shall  take  effect.     R.  2  Ver.  600.  > 
1  Sal.  156.     F.  g.  320.     R.  2  P.  W.  618.      . 

[Ifa  man  by  his  will  gives  his  (leasehold)  house,  pictures,  and  statues  . 
tp  his  wife  for  life,  and  ii  she  marry  again,  to  his  eldest  son  and  his  issue, 
&c.  and  if  testator  leave  no  lawful  issue,  then  to  A.  and  hisi&sue;  and 
by  another  clause  declares  that  his  eldest  son  and  his  issue,  and  if  he 
leave  noiie,  his  eldest  daughter  and  her  issue,.shall  have  his  whole  estate 
real  and  personal,  except  what  he  has  given  to  his  wife,  or  to  other  uses  ; . 
and  by  another  clause,  that  if  no  son  or  daughter  shall  leave  a  child' 
behind  them,  then  the  said  A.  and  his  issue  shall  have  all  his  estate,  real 
and  personal,  just  in  the  same  manner,  and  with  the  same  restrictions* 
and  exceptions  as  to  his  wife ;  the  limitation  to  A.  is  not  t^o  remote,  and 
lie  s^all  have  the  house,  pictures,  and  statues.     S  AtkJ  282.] 

Ifa  limitation  be  of  the  trust  of  a  term,  to  one  and  the  heirs  of  his' 
body,  this  gives  the  whole  term  to  him,  his  exetutors  and  admini^- 
strators. 

'  So,  if  the  remainder  of  a  term  be  limited  to  such  person  as  A.  shall 
nominate,  the  nominee  has  the  whole  term  to  him,  his  executors  and 
administrators,  though  his  executors  are  not  named.     Ca.  Ch.  8. 

(4  G  3.)  In  an  estate  of  inheritance. 

'  So,  an  estate  of  inheritance  cannot  be  limited  in  such  manner  as  may 
introduce  a  perpetuity.     [See  Fearne's  Conting.  Rem.  392.] 

And  therefore,  if  a  man  by  deed  or  will,  limits  his  estates  in  use  or  by 
way  of  trust  to  A.  in  tail,  and  afterwards  to  B.  in  tail,  with  divert, 
remainders  over,  and  annexes  a  condition  or  proviso,  t\iat  if  A.  attempts 
to.  alien,  his  estate  shall  cease^  as  if  he  was  dead,  &c.  such  condition  is 
void.  Co.  Litt377.  R.  1  Co.  8£k  Corbet.  D.  1  Co.  130.  R.  Mo. 
470. 601.  R.  6  Co.  40.  R.  10  Co.  41.  R.  2  Cro.  697.  R.  Mo.  592. 
Cra  El.  378,  9. 

Soy  if  he  obligM  every  cestuique  use  to  give  a  statute,  that  he  will  not 
alien,  chancery  will  decree  such  statutes  to  be  cancelled ;  for  by  such 
means  a  perpetuity  would  be  introduced.     R.  Mo.  810. 

So,  in  any  case,  if  the  limitation  be  in  such  a  manner,  that  all,  who 
have  any  interest,  by  joining  in  a  conveyance  cannot  pass  or  bar  their 
interest,  it  will  be  a  perpetuity.     Ca.  Ch.  213. 

Ifa  devise  be  to  A.  for  life,  and  afterwards  to  his  son  for  life  only,  and 
in  default  of  such  issue,  to  B.  for  life>  and  so  to  twenty  others  for  life, 
without  disposing  of  the  inheritance ;  after  all  the  lives  in  esse,  the  limi* 
tatiou  shall  be  to  the  first  son  of  A.  and  the  heirs  of  his  body,  8ic.  other- 
wise a  perpetuity  would  be  introduced.     R.  £q.  Ca.  128. 

[Ifa  man  makes  his  will,  *<  I  make  A.  my  sole  heir  and  executrix ;  if 
she  dies  without  issue,  then  to  B. ;  he  to  pay  C  5000/.  and  to  D.  And  her 
daughter  100/.  each,  and  A.  to  keep  D.;"  and  A.  levies  fine,  and  suffers 
recovery ;  the  limitation  over  is  void,  and  cannot  be  confined  to  A.'s 
dying  without  leaving  issue  at  her  decease.     2  Atk.  308.] 

[If  by  marriage  articles  A.  covenants  to  settle  200/.  on  his  wife  for 
life,  then  to  trustees  to  preserve^  &c.  for  his  first  son,  then  to  the  first 
$on  of  such  first  son,  with  remainders  over ;  the  first  son  takes  an  estate*-.' 
tail,  for  one  not  in  being  cannot  take  less.  2  Ves.  568.] 
r  [Whether  a  settlement,  empowering  trustees  from  lime  to  time,  at 
the  request  of  tenant  for  life  in  possession  on  the  birth  of  a  son,  to  reduce 
,  Vol.  II.  3  D  the 
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tke  estate-tail  of  such  «on  to  an  estate  for  life,  was  agitated  oil  the  dab 
of  Marlborough's  will,  but  never  determined.    Ibid.] 

(4  G  4.)  Or  freehold. 

So,  if  a  man  covenants  to  stand  seised  to  the  use  of  A.  for  life^  and 
afterwards  to  the  first  son  of  A.  for  life,  and  afterwards  to  the  first  son  of 
the  body  of  such  first  son  for  life,  then  to  several  others  for  life  succes* 
sively ;  all  the'  remainder^  which  are  not  setded  in  some  person  during 
the  life  of  A.  are  void.     Semb.  Mo.  371. 

So,  a  devise  to  A.  and  his  eldest  heir  male,  and  so  firom  heir  male  to 
heir  male  for  life  for  ever,  shall  be  void  to  all  who  do  not  oome  in  e$stf 
during  the  continuance  of  the  estate  in  possession.     R.  Mo.  371* 

So,  a  devise  to  A.,  and  afterwards  to  every  one  who  shall  be  his  heir, 
is  ^pod  to  the  next  heir  in  remainder  only.     Ibid.  872. 

But  an  estate  may  be  limited  to  cease  upon  a  contingem^^  which 
expires  within  the  compass  of  a  life,  though  such  contingeoCT  cannot  be 
barred ;  as,  if  an  estate  be  devised  to  A.  and  his  heirs^  with  a  proviso 
that  if  A.  dies  without.issue  in  the  life  of  B.,  the  estate  shall  go  to  B. 
and  his  heirs ;  the  contingent  devise  to  B.  is  good,  though  it  cannot  be 
barred  by  a  common  recovery.     R.  Cro.  592.     Pell  and  Brown.] 

So,  if  land  be  limited  in  trust  for  A.  for  life,  and  afterwards  for  B.  tot 
life,  and  afterwards  for  their  issue»  and  afterwards  for  the  heirs  of  A., 
with  a  proviso,  that  if  A.  and  B.  die^  not  having  issue  living  at  the  time 
of  the  death  of  the  survivor,  and  the  heirs  of  B.  pay  4000/.  to  the  h«r$ 
of  A.  within  a  year  after  the  death  of  the  survivor,  not  having  issue  living 
then  the  estate  in  fee  to  A.  shall  cease,  and  the  fee  shall  be  to  the  hein 
of  B.,  the  limitation  shall  be  good;  for  it  does  not  make  a  perpetuity. 
B.  cont  in  Chanc.  by  Lord  Chanc.  Somers  between  Sir  Evan  I%d 
and  Godolphin  and  wife  against  Sir  Richard  Carew  and  Tremain,  m 
t}ie  bill  dismissed;  but  the  dismission  was  reversed  upon  aa  appeal  in 
parliament,  13  Jim.  1697.    (Com.  20.   Ca.  Pari.  1370 

(4f  G  5.)  A  term  that  attends  an  inheritance. 

A  term  for  yews  may  be  entailed,  if  it  be  limited  to  attend  the  uinh 
litmce.     1  Vent.  194.     Vide  post,  (4  W  19,  20.  22.) 

[For  the  nature  of  a  term  attending  the  inheritance^  see  1  Terra  R^ 

lliongh  it  be  by  several  deeds,  and  executed  at  sevoal  times.  R.  iVenk 
195. 

.*  So,  if  a  term  be  created  for  a  particular  purpose^-  when  that  poipoie 
k  answered,  the  term  shall  be  decreed  to  attend  the  inheritance :  ss,  if 
the  term  be  for  raising  portions ;  when  they  are  raised^  the  term  shall 
attend  the  inheritance.    I  Sal.  154. 

So,  if  a  termor  purchase  the  inheritance,  his  term  shall  be  attendsat* 

Ibid. 

If  a  term  be  created  by  a  woman  seised  in  fee,  for  a  provision  for  the 
eliildren  of  a  first  marriagci  and  afterwards  in  trust  fer  her,  her  executors, 
or  administrators,  and  her  husband  dies  without  issue,  and  she  takea  a 
second  husband  ^  he  sliall  not  have  the  term,  but  it  shall  be  atteodsat 
upon  the  inheritance.     R.  1  Sal.  154.     Vide  ante,  (2  M  9.) 

If  a  woman  recovers  dower,  and  a  purchaiier  with  notice  has  a  term 

prior  to  the  marriage  assigned  to  attend  the  inheritancei  she  shsH  s^ 

4e  hste 
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liaY«  fielief  in  equity.    R.  and  aff.  in  parliament^  1  Ter.  Sfi7*  Ca.  Parl« 
69*     £q.Abr.  219. 

If  a  purchaser  of  the  inheritance  of  cettuique  trust  in  tail  has  a  reoo* 
^ery  by  cestuiqoe  trOst  in  tail,  and  a  prior  term  assigned  for  his  pro- 
tection ;  the  term  shall  be  a  security  to  the  purchaser  agiinst  him  in 
recaainder  after  the  estate-tail.     1  db.  B.^45.       ' 

(4H)  ipotoer. 

(4  Hi.)  When  aided,  though  not  pursuetl.-*«If  it  be  for 

payment  of  ddbts. 

If  a  man  has  a  power  to  make  leases,  and  he^^for  valuable  considera- 
tion  makes  a  lease,  but  not  pursuant  to  his  power,  chancery  will  ^icve. 
I  Ch.  R.  185.  VidePoiar,(A  1.)  [Appomtment  (2  F).  Cowp.  65U 
1  Term  Rep.  432.] 

So,  where  a  man  having  a  power  to  make  a  lease  in  possession,  made 
a  lease  to  commence  at  a  niture  day  (which  is  void  by  law)  for  payment 
of  debts,  for  which  the  lessee  was  cngi^ed  with  the  lessor,  which  was 
enjoyed  by  the  lessee  for  many  years,  and  then  the  lessee  died  widiout 
other  assets,  the  lessor  was  decreed  to  make  die  lease  good  to  a  creditor 
of  the  lessee,  for  money  which  came  to  the  ase  of  the  lessor,  thoi^ 
the  lessor  pleaded  that  the  lessee  was  also  indebted  to  hinu  R.  Ca.  Ch.  1 0. 
1  Ch.  R.  185. 

So,  if  a  man  has  a  power  to  make  a  jointure,  but  the  execution  thereof 
is  deficient  in  any  circumstances,  it  shful  be  aided  in  diancery .  2  Ca.  Clu 
SO. 

So^  if  a  man  has  a  power  to  make  a  leaae  for  10  years,  and  makes 
it  for  20,  it  shall  be  good  in  equitj^  for  iO  years.  Ca.  Ch.  2S. 
3Ch.R.il. 

'  Soj  if  a  man  in  any  case  has  a  power  to  create  an  estate,  8tc.  and  does 
it  for  payment  of  debts,  but  the  power  is  not  pursued,  it  shall  be  aided 
in  equity.     Per  Tieby,  5  Ca.  Ch.  89.  \ 

(4  H  2.)  For  provision  for  younger  children. 

So,  if  a  man  for  provision  for  younger  children  (havii^  a  power  to 
char^  land  with  500A)  nives  instructions  for  a  conveyance  of  other  land 
to  raise  portions,  and  if  &is  was  not  sufficient,  to  raise  the  residue  upon 
that  land,  but  dies  before  the  convqrance  made;  that  land  shall  be 
charged  with  the  residue^  under  Wd.  against  the  heir,  though  the  ciri^ 
cumatances  of  the  power  were  not  pursued.  R.  Ca.  Ch.  264.  Vide  ante^ 
(8  Z  4.) 

So,  if  a  man  who  has  a  power  to  charge  land,  &c.  charges  it  for  a  pro^ 
.  vision  of  younger  children ;  thouch  the  power  be  not  pursued,  it 
shall  be  helped  in  equity.  Per  Tr^,  8  Ca.  Ch.  89. 91,  92.  2  P.  W. 
490. 

JSo^  where  a  power  was  ^ven  by  will  to  the  wife,  to  dispose  of  real 
personal  estete  to  her  children  as  she  should  think  proper,  artd  of 
several  children  the  eldest  was  provided*  with  an  estate,  and  the  others 
had  scanty  provisions ;  she  appointed  only  a  guinea  to  the  eldest,,  and  it 
was  held  good.    Ambler,  660.] 

&S  if  a  termor  limits  Uie  term  to  trustees  for  such  persons  as  he  shall 
nominate^  and  he  names  I^  to  receive  the  profits  for  payment  of  lega« 

5  D  2  cies ; 
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cies ;  if  hts))o^er  does  not  extend,  to  give  an  interest  to  the  executor  or 
administrator  of  A.,  it  shalf  be  suppli^  out  of  his  estate,  otlierwise  the 
Iqfatees,  &c.  upon  the  death  of  A.  would  be  defeated.     R.  Ca^  Ol  9. 

So,  if  a  term  to  raise  portions  for  younger  sons  by  way  of  use  be  Toid, 
it  shall  be  aided.     S  Ca.  Ch.  91«     K.  cont.  Ca.  Ch.  160. 

So,  a  power  for  the  benefit  of  younger  children  shall  be  aided,  though 
the  settlement  was  voluntary.     Ca.  Ch.  183.     Cont.  Ca.  Ch.  160. 

[If  A.  has  a  power  to  dispose  of  an  interest  in  such  shares  as  he  tfamk 
fit  among  his  children,  and  for  want  of  appointment,  to  his  right  heirs, 
and  he  by  will  dele^tes  it  to  his  wife,  to  dispose  in  such  shares  as  she 
thinks  fit,  between  his  son  and  daughter}  and  for  want  of  a{qpointment,  in 
equal  shares  to  them ;  this  is  a  ffo<xl  appointment  to  the  two  childreOjin 
equal  shares ;  for  A.  could  not  del^[ate  his  power.    2  Atk^  88.] 

[Where  there  is  a  power  to  charge  an  estate  with  a  gross  sura,  it  ion 
plies  a  power  to  charge  it  with  interest.     1  Atk.  552.'] 

(4  H  3.)  For  the  aid  of  a  purchaser. 

So,  if  apow^r  be  not  pursued^  there  shall  be  relief  in  equi^,  in  behalf 
ofa  purchaser.     Per  Treby^  S  Ca.  Ch.  89* 

Or,  in  aid  of  the  wife  upon  marriage  articles.     Semb.  2  Ca.  Ch.  2S. 

(4  H  44)  If  it  be  not  pursued  by  reason  of  fraud  or  acddent. 

So,  there  shall  be  relief  in  equity,  when  the  power  is  not  ptirsned  br 
reason  of  any  fraud  or  accident}  as,  if  a  man  be  prevented  from  pursuing 
sotne  circumstances  by  sickness,  &c.  Per  Treby,  8  Ca.  Ch.  89.  Per 
Holt,  ibidem,  109. 

(4  H  5.)  When  the  execution  of  a  power  shall  be  made  by 

the  court. 

So,  if  a  man  covenants  to  make  a  jointure  on  his  marriage,  and  has 
not  any  estate  which  can  be  settled,  but  only  a  power,  before  the  exe- 
cution whereof  he  dies ;  the  settlement  shall  be  decreed  out  of  bbpower, 
if  the  bill  be  proper.  Semb.  2  Ca.  Ch.  28. 30.  Per  Master  of  the  RoUs» 
Earl  of  Cov.  case,  12. 

So,  if  land  be  devised  to  an  executor,  to  sell  for  payment  of  portions 
to  younger  children,  and  the  executor  dies  before  sale ;  the  heir  shall  be 
decreed  to  sell.  R.  upon  demuiTer,  Ca.  Ch.  35.  Vide  ante,  (3  A  6,  ?•) 
.  So,  if  A.  has  power  to  make  a  jointure,  and  by  articles  on  his  mar- 
riage, and  on  payment  of  a  portion,  covenlmts  to  make  a  settlement  of 
500/.  per  ann.  for  a  jointure  puirsuant  to  his  power,  and  dies  before  the 
settlement  made ;  he  in  remainder  shall  be  decreed  to  execute  his  power. 
Eq.  Ca.  160.     Vide  Eq.  Abr.  348. 

So)  if  a  trustee  covenants  to  execute  his  power,  and  does  not  do  it;  it 
shall  be  decreed.     2  Ver.  465. 

.  So,,  if  a  lather  after  marriage,  settles  his  estate,  part  for  a  jointure 
and  the  residue  upon  his  issue  male,  with  a  power  to  charge  500L  fer 
younger  children,  and  covenants  to  do  it>  but  dies  before  he  has  charged 
it ;  it  shall  be  decreed  by  the  court ;  for  the  covenant  amounts  to  an 
execution  of  the  power.     Per  Ld.  Somers,  Eq.  Ca«  167. 

So,  if  an  infant  having  a  power  to  settle  a  moiety  of  his  estate  for  a 
jointure,  and  upon  his  marriage  he  and  his  mother  covenant  by  articles 
to  settle  1002.  per  ann.  for  a  jointure ;  it  >hall  be  decreed.  Per  Cowper, 
Eq.  Ca.  167. 
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So»  if  B.  in  remainderi  after ,the  death  of  A.  without  issuer  has  such  a 
power,  and  covenants  upon  his  marriage  to  execute  it,  and  A.  after- 
wards dies  without  issue,  and  B.  survives  and  does  not  do  it.  R.  £q. 
Ca.  167. 

(4  H  6.)  When  a  defective  execution  shall  be  aided. 

So,  if  an  intent  to  make  execution  of  i^  power  be  evident,  though  all 

*circiihistances  are  not  observed,  it  shall  be  aided;  as,  .if  a  man  has  a 

power  to  charge  land  with  500/.  by  deed  or  will  under  his  hand  and 

seal,  and  he  by  his  will  under  his  band  devises  500/.,  but  there  is  no 

seal,  it  shall  be  aided.     R.  Ca.  Ch.  263.     Vide  post,  (4<  H  7.)  ^ 

If  a  man  has  a  power  to  limit  an  estate  to  his  children,  by  writing 
before  two  witnesses,  and  by  w^l,  executed  before  two  witnesses,  devise^ 
a  rent  to  his  children  \  though  it  is  not  a  good  devise  for  want  of  three 
witnesses,  it  shall  be  a  good  execution  of  the  power  in  equity.  3  Ca. 
Cb.  69. 

So,  if  he  has  a  power  to  raise  portions  by  deed  or  will,  executed  in 
the  presence  of  three  witnesses,  and  he  does  it  by  a  will,  to  which  there 
are  only  two  witnesses.     Eq.  Ca.  168^     [Vide  1  Brown,  363.  368.] 

[If  father  tenant  for  life,  and  his  son  in  tail,  agree  to  charge  land  with 
a  sum  for  younger  children  after  father^s  death,  as  he  by  wul  duly  exe- 
cuted shall  appoint,  and  he  appoints,  by  will,  executed  before  two  wit- 
nesses, it  is  ffood,  for  nothii^  passed  from  him ;  otherwise,  had  it  been 
'the  owner  of  the  estate.     2  Ves.  365.] 

So,  if  he  has  a  power  to  make  a  jointure  by  deed  under  his  hand  and 
seal,  and  he  by  his  will  under  his  hand  and  seal  gives  the  estate  to  his 
wife  for  life.     R.  2  P.  W.  490. 

[So,  if  he  has  a  power  to  make  provision  for  younger  children, 
by  deed,  and  he  makes  it  by  will  for  children  before  provided  for. 
Ambler,  @4.  j 

If  having  a  power  to  make  a  jointiire  to  the  amount  of  12Q0/.  per  ann.  . 
he  covenants  to  do  it,  and  afterwards  makes  a  jointure  of  lands  supposed 
to  be  of  that  value,  but  wjiicb  are  not  \  it  shall  be  supplied.     R.  £(|.  Ca. 
167.     [Vide  Ambler,  3.] 

J  If  one  has  a  power  to  SrCttle  a  jointure  of  4000/.  per  ann.  without 
uction  or  abatement  for  any  taxes,  charges,  or  impositions,^  imposed 
or  to  be  imposed,  parliamentary  or  otherwise ;  and  articles  are  made, 
that  he  will  settle  3000/.  per  ann.  over  and  above  reprize^  pursuant  to  . 
(,he  power,  and  a  settlement  is  made  of  lands,  with  covenant  thbt  the  lands 
shall  produce  3000/.  clear  of  all  taxes  and  prizes,  and  there  appears 
afterwards  a  deficiency  \  the  jointress  shall  have  the  deficiency  made 
good,  and  is  entitled  to  such  a  jointure  as  at  executing  the  articles  were 
worth  3000/.  per  ann.  free  from  all  incumbrances,  rent-charges,  rents- 
$eck,  fee^farms,  quit-rents,  annuities,  stipends  to  ministers,  pensions  and 
procurations,  and  firom  all  parliamentary  taxes  or  impositions,  of  such 
nature  and  kind  as  were  in  being  at  the  time  of  executing  the  said  power, 
and  particularly  from  the  land-tax  then  in  being.    2  Atk.  542.] 

[If  A.  has  a  power  to  settle  a  jointure  (i.  e.  to  convey  a  legal  estate)  on 
^y  after  wife,  during  her  life,  not  exceeding  600/,  per  ann.,  and  he  in 
executioi^  of  it  conveys  the  lands  to  trustees  (not  to  the  wife),  to  raise 
clear  300/.^  and  by  another  de^  300/.  more  clear  of  taxes,  &c.;  this  exc- 
^utipn  isyoid  ii^law  and  equity.;  but  the  cou|t  will  decree  the  trustees 
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to  oonrey  to  the  wife  a  jointnre  not  ezoeeding  600/.  per  anit  BdUe  to 
Uaes,  &c.     1  Atk.  561.] 

[Equity  will  supply  a  defectiTe  execation  of  powers  in  caseofyoongcr 
children  J  and  proTision  for  a  wife^  as  well  as  in  fiirour  of  parchssen  or 
creditors.     Ibid.] 

[And  it  will  aid,  if  intended  for  provisioni  whether  vohmtaiy  oriio^ 
Ibid.] 

[It  is  not  necessaiy  that  the  wife  or  child  applying  be  totally  jaxpnh 
^idedfor. ,  Ibid.] 

[^A  person  who  has  not  the  provision  stipulated  for,  moat  be  coosi* 
dered  as  absolutely  unprovided  for.     1  Atk.  561.] 

SO|  if  A.  has  power  to  charge  a  term  with  portions,  and  he  rsiaes  a 
liew  term  for  those  portions,  which  is  void  in  law ;  the  prior  term  shall 
be  charged  against  a  purchaser,  though  the  portions  were  volontirj. 
R.  Ca.  Ch.  290. 

If  he  has  a  power  to  charge  2000/.  upon  land,  and  makes  a  mortgage 
for  2000/.  generally ;  it  shfdl  be  taken  as  an  execution  of  the  pover. 
Semb.  Ca.  Ch.  104. 

If  a  settlement  be  with  a  power,  that  if  there  be  a  daughter,  andle 
in  remainder  does  not  pay  2000/.  to  the  daughter  at  her  age  of  16yefiny 
at  one  payment,  the  trustees  may  distrain  for  the  portion  with  damages; 
the  trustees  shall  be  decreed  to  sell,  though  no  power  of  entry  or  sue  it 
given.     R.  SVer.  2. 

[If  a  man  sufficiently  describes  the  estate  he  has  a  power  to  charge,  it 
is  bound,  though  he  does  not  refer  to  the  deed  out  of  which  the  power 
rises.     1  Atk.  440.] 

(4  H  7.)  When  it  shall  not  be  aidecl. — If  the  intent  of  the 

power  is  not  pursued. 

But  when  the  intent  of  the  power  is  not  pursued,  it  shall  not  be  skkd 
in  equitv ;  as,  if  a  feme-sole  makes  a  settlement  upon  herself  for  lile, 
remainder  over,  with  power  to  make  leases  for  three  lives,  while  she  is 
sole ;  if  she  marries,  and  the  husband  and  wife  make  a  lease  for  three 
lives,  it  shall  not  be  aided  in  equity.     R.  Ca.  Ch.  18. 

[If  for  providing  for  such  younger  children  as  father  and  mother  shall 
leave  unmarried  or  unprovided  lor,  trustees  are  to  raise  1000/«  to  be 
paid  such  younger  children,  in  such  manner  and  proportion  as  they  shall 
appoint,  and  in  default  to  said  younger  children,  or  some  of  them,  as 
survivor  shall  appoint,  and  in  default>  equally ;  and  father  sQrriring, 
and  very  old,  appoints  50/.  to  A.  to  pay  a  debt  which  he  owes,  125/.  to 
B.,  825/.  to  C,  and  nothing  to  D.,  it  is  void ;  as  contrary  to  the  intent 
of  the  power,  which  is  to  provide  for  all  unprovided  for,  and  annexuig 
a  condition  he  had  no  power  to  annex.     1  Ves.  281.] 

[So,  where  a  man  having  power  to  jointure,  executed  it  to  the  fiiD 
extent ;  but  it  was  agreed  that  the  wife  should  have  only  202.  a-year,  and 
the  rest  of  the  rents  should  go  to  pay  his  debc$,  and  then  as  ne  should 
appoint;  this  was  held  fraudulent  against  the  remainder-man,  except  as 
to  20/.  aryear.     Ambler,  2S3.] 

[So,  where  an  estate  was  settled  after  the  death  of  the  fiitber  and 
mother,  on  such  child  as  the  father,  with  consent  of  trustees,  should 
appoint;  and  in  default,  on  the  first,  &c.  sons;  the  father,  by  misre- 
presentation, prevailed  on  the  trustees  to  consent  to  his  t^pomtiog  tQ 
^^er  son ;  the  appointment  wi^s  set  asid^.    ^mbl^r^  27?-] 


i 


Pcmer^  .  775 

If  A.  lias  a  power  to  make  a  limitatioii  of  lands  to  such  a  purpose 
hj  his  Willi  a  draught  of  a  will  not  executed,  since  the  statute  of  29 
(Uu  %.  S.  shalt  not  be  aided.  Per  Gilbert,  Earl  of  Coventry's  cas^ 
Fnu5. 

if  a  man  gives  the  residue  of  bis  estate  to  his  wifi^  with  power  to  dis- 
pose thereofwith  the  ooncurrence  of  his  trustees ;  if  she  by  her  will 
makes  a  disposition  without  his  trustees,  it  shall  not  be  decreed.  R.  S  Ver. 
783. 

[If  a  widow  have  power  by  her  husband's  will  to  appoint  a  sum  of 
money  in  such  proportions  as  she  shall  think  fit  among  the  sisters^ 
nephews,  and  nieces  of  testator,  and  she  appoint  to  great  nqihews; 
this  is  not  a  ffood  appointment  and  if  the  residue  was  properly  ap- 
pointed, this  shall  lapse  into  the  residue  and  pass  with  it.  AmUer, 
514.] 

[If  a  widow  by  her  husband's  will  has  power  to  appoint  6000/.  amojig 
her  children^  she  cannot  give  to  grapd-children,  nor  give  a  discretionary 
power  to  another  to  appoint.    2  Yes.  640.] 

[If  she  ffives  part  to  C.  for  lifcy  and  then  to  her  children ;  C.  has  it 
ibr  life,  and  then  it  falls  into  the  residue.  Ibid.] 

[If  she  gives  part  to  trustees  to  apply  it  as  they  think  fit,  for  the  sup- 
port of  her  son  F.  his  wife  and  children,  but  not  to  pay  his  debts; 
F*  is  entitled  to  the  whole,  and  it  must  be  subject  to  his  debts.    Ibid.] 

If  the  power  be  to  dispose  by  deed  or  will,  it  must  be  an  ^fectuat 
^ill,  signed  by  three  witnesses,  8ccr    R«  1  P.  W.  741.    8  P.  W.  359. 

Though  the  devise  be  of  an  estate  to  a. charity.     8  P.  W.  260. 

Or,  of  the  trust  or  equity  of  redemption  of  a  copyhold  estate.  2  P. 
W.  261.     (Vide  the  note  ibid,  cont.) 

(4t  H  8.)  Nor,  where  it  was  not  the  party's  purpose  to  esecut^ 

his  power. 

Soi  if  tenant  in  tail,  with  a  power  to  make  a  charge  upon  land  for 
20O0L  by  deed  or  by  his  will,  makes  a  mortgage  for  2000/.  by  lease  and 
release,  and  dies ;  the  issue  in  tail,  who  claims  by  marriage  settlement, 
shall  not' be  compelled  in  equity  to  confirm  the  mortgage,  or  to  escecut^ 
such  an  estate  to  the  mortgagee,  as  might  have  been  executed  by  his  an* 
cestor,  according  to  bis  power,     R.  Ca^  Ch.  104.     1  Ch.  R.  875. 

If  a  man,  having  a  power  of  revocation,  in  a  passion  breaks  the  seal) 
but  afterwards  delivers  the  deed  to  the  trustees  to  be  preserved  to  the 
same  uses;  it  is  no  revocation.    R.  S  Ca.  Ch.  69, 70.  ' 

So,  a  non-execuiion  of  his  power  shall  never  be  aided.  2  P«  W.  490. 
[J  Ves.  jun.  278.] 

So,  if  the  power  be,  that  A*  may  raise  so  much  money,  &c.  and  A\ 
does  nothing  towards  executing  it;  the  court  will  not  execute  it,  though - 
it  seems  reasonable  in  aid  of  creditors.     2  Ver.  465. 

Nor,  if  he  directs  a  deed  to  be  prepared  for  such  purpose,  but  does 
nothing  more,  and  neither  signs  or  executes  it;  for  his  intention  does 
not  appear  to  be  complete,  and  it  was  at  his  election  to  raise  it  or  not» 
{^.ofCoy.  case,  16. 

(i  H  90  If  the  power  was  created  by  a  voluntury  settlementy 

and  executed  voluntarily* 

So,  if  A  power,  created  by  a  voluntary  conveyance,  be  not  weil  pur- 
sued, it  shall  not  be  aided  in  equity ;  as,  if  a  man  by  a  voluntary  settle- 
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ment  gives  an  estate  to  his  son  for  lifey  widi  a  power  to  maire  an  afqioinU 
ment  to  a  younger  son,  so  that  it  commence  aRer  the  death  of  his  wife, 
and  he  makes  an  appointment  to  commence  after  the  death  of  himself 
and  wife.  R.  upon  aemurrer,  Ca.  Ch.  160.    Videpostf  (4  O  7.) 

Ye^  a  power  to  raise  portions  for  ydlinger  children  has  been  uded  in 
equityi  when  the  circumstances  were  not  pursued,  though  the  settlement 
was  voluntary.     Ca.  Ch.  161. 263.    Vide  ante,  (4  H  2.) 

So,  a  power  created  by  a  voluntai^  settlement  has  been  aided  (wb«i  H 
was  not,pursued)  against  a  person  who  claimed  under  the  same  settle- 
ment.    Ca.  Ch.  26$,  4. 

IPmooatitir.    Vide  title  Prbrogative. 

« 

Btffmtatiatt  ts  a  ciwcA.    Vide  Esolisb,  (H  1,  &€.) 

l&tmUQg.    Vide  title  Privilbge. 

iptoce00.    Vide  ante,  (D  1.) — Vide  title  Procbss. 


(41)  Ip>urcf)aiie. 

(4  1 1.)  What  shall  be  a  purchase. 

If  there  are  articles  for  a  purchase^  the  vendor  stands  seised  m  irmt 
for  the  purchaser,  before  a  conveyance  executed.  Ca.  Ch.  d9*  2  P. 
W.  (629.)     Vide  ante^  (2  C  «.— 2  T  5>  jic.) 

And  if  the  purchaser  devises  the  land,  it  shall  be  decreed  in  equity. 
R.  Ca.  Ch.  39.  D.  Fra.  Earl  of  Cov.  4.  2  Ver.  680.  £q.  Ca.  78. 
2P.W.  (6S1.) 

So,  if  a  man  purchases  a  copyhold  and  has  a  surrender,  but  the 
vendor  dies  before  the  admittance  of  the  surrenderee.  Ca.  Ch.  59l 
3  Ch.  R.  4. 

So,  if  a  man  agrees  to  sell  or  make  a  mortgage  for  money ;  he  stands 
seised  in  trust  for  the  vendee.     Ca.  Ch.  171. 

If  a  man  agrees  to  pay  SOQl.  for  four  houses  in  A«j  which  before  a 
conveyance  are  destroyed  by  an  earthquake ;  payment  sliall  be  decreed. 
R.  2  Ver.  280. 

Though  A.  covenants  for  B.  to  pay,  and  has  not  assets  for  B.  iu  hb 
hands.     2  Ve^.  280. 

So«  if  by  marriage  articles  money  is  agreed  to  be  vested  in  the  purchase 
of  lands ;  it  shall  be  considered  as  a  purchase,  and  deoreed  to  him  who 
will  be  entitled  to  the  land,     R.  2  Vei*.  101 ..     H-  £q.  Abr.  1 75. 

So,  if  A.  gives  a  bond  to  surrender  a  copyhold  to  B.>  he  shaU  be 
deemed  a  trustee  for  B.    R.  £q.  Ca.  62. 

If  A.  MSrees  for  a  purchase  with  B.,  it  shall  be  decreed,  if  B.  can 
make  a  tiUe  at  the  time  of  the  decree  of  the  repoif,  though  be  had  not 
a  title  at  tfie  time  of  the  contract.    2  P.  W.  (630.) 

[If  A.  mortgages  an  estate  to  B.f  who  mortgages  it  to  C.  for  200^ 
chanty-mon^,  directed  to  be  laid  out  in  purchase  of  lands  in  ke^  and 
C.  leases  the  estate  to  A.'s  heir  for  five  thousand  years,  for  12^  perann- 
the  three  first  years,  and  10/.  per  ann.  for  the  remainder  of  tlie  term, 
and  if  the  20(02.  repaid  in  the  three  first  years,  the  premises  to  be  re- 
conveyed  ;  if  it  is  not  so  paid,  it  shall  be  deemed  an  absolute  purchase. 
2  Atk.  4940 

(4  I  2.)  Who 
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«•  •  *  - 

(4  1 2.)  Who  shall  be  a  purchaser. 

£very  one  who  comes  to  an  estate  in  land  for  a  valuable  consideration 
bondjlde  psidf  shall  be  a  purchaser ;  as,  if  land  is  settled  upon  aperson> 
for  money  paid,  in  fee,  in  tail,  for  life,  or  for  years. 

[And  this,  though  the  consideration  was  much  less  than  the  real  value. 
Ambler,  76*,] 

Or,  in  consideration  of  a  marriage  to  be  bad. 

So,  if  a  lease  be,  rendering  full  rent,  without  fine ;  the  lessee  shall  be 
a  purchaser,  and  shall  avoid  a  voluntary  settlement.     2  Ver.  327- 

So,  a  woman  who  has  an  a|;reement  for  a  jointure,  shall  be  a  purchaser^ 
if  the  portion  is  paid.     R.  Qt.  Ch.  100. 

So,  if  the  father  covenants  to  pay  it,  though  it  does  not  appear 
to  be  paid ;  for  security  is  payment.  R.  Ca.  Ch.  99.  Vide  ante^ 
(3  Z  S.) 

So,  upon  an  agreement  for  a  jointure,  the  issue  of  the  marriage,  claim- 
ing lands  by  such  agreement,  shall  be  purchasers.     R.  Ca.  Ch.  255. 

S09  if  a  tenant  in  fee  agrees  with  A.  and  B.  to  take  them  partners  for 
21  years  in  mines,  which  they  are  to  search  for  and  work,  and  he  to  have 
a  tenth  of  the  profit ;  A.  and  B.  having  laid  out  120/.  in  the  search  of 
a  mine,  are  in  the  nature  of  purchasers,  and  shall  avoid  a  voluntary 
settlement. .   2  Ver«  S27. 

If  the  husband  makes  a  jointure,  and  it  is  agreed  that  he  shall  have 
the  portion  of  his  wife,  but.  he  dies  before  any  assignment,  &c  to  him ; 
it  shall  be  decreed  to  the  representative  of  the  husband ;  for  he  is  in  the 
nature  of  a  purchaser.     F.  g.  2 11 . 

So,  if  tenant  for  life,  with  power  to  make  a  jointure,  marries  and  dies 
•before  the  jointure  is  completed;  the  wife  shall  have  the  privilege  of  a 
purchaser.     Ibid. 

But  if  a  woman,  having  land  conveyed  to  her,  takes  a  husband,  who 
makes  a  jointure,  but  no  settlement  is  made  or  agnsed  to  be  made  of  the 
wife^s  land ;  the  husband  shall  not  be  relieved,  ,as  a  purchaser  of  those 
lands.     F.g.  212.  217. 

(4  I  3.)  When  a  purchaser  shall    be  relieved  against 

incumbrances. 

A  purchaser  bond Jldemty  by  an  old  mortgage^  statute,  or  judgment, 
&c.  protect  himself  against  a  mesne  incumbrance.  R.  Ca.  Ch.  36. 
Vide  ante,  (I  5.-4  A  4. 10.)  Ca.  Ch.  267.  Vide  post,  (4  I  ll.>— 
Vide  Covin,  (B  3.) 

And  if  he  is  a  purchaser  without  notice,  he  may  plead  that  to  a  bill 
for  discovery  of  his  title.     Vide  ante,  (I  1.) 

.    And  if  he  has  deeds  in  his  hands,  whidi  shew  a  title  in  iinothei^  he 
need  not  discover  them,     R.  Ca»  Ch.  69. 

Though  obtained  by  artifice.    2  Ver.  159. 

So,  he  need  not  discover  where  his  land  lies,  or  who  is  the  tenant,  in 
order  to  have  execution  of  a  jud^ent,  statute,  &c.  R.  2  Ca.  Ch. 
47t48. 

So,  a  purchaser  shall  have  the  benefit  of  an  old  mortgage,  &c.  assigned 
for  him»  though  nothing  is  due  upon  it.     R.  2  Yer.  159. 

[And  he  may  protect  himself  against  dower,  by  having  got  an  assign- 
jaent  of  it,  if  it  ei^isted  beforeth^  wife's  right  to  dower.     Ambler,  6.J 

If  the  vendor  was  seiseil  in  trqst  for  another;  a  purchaser  for  a  valuable 

con- 
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consideration,  without  notice  of  the  trnst^  9liaQ  not  be  sub^  to  iL 
3  Ca.  Ch.  123.    Vide  Uses,  (D  £.) 

So,  if  a  trustee,  in  consideration  of  a  marriage  with  his  daugbter, 
covenants  to  stand  seised  to  the  husband  for  his  life^  and  afterwards 
to  his  daughter,  not  having  notice  of  the  trust ;  neither  the  husband  oor 
the  wife  shall  be  subject  to  the  trust.     8«nb,  2  RoL  781.  L  15. 

If  a  man  articles  for  makinff  a  marriage  settlement,  and  aftenmdi 
mortgages  the  estate  to  B. ;  tne  mortgagee  without  notice  shall  eojoj 
against  a  settlement  subsequent.     Semb.  2  Vent  343. 

If  a  settlement  is  for  pajonent  of  debts,  where  no  ddii  is  exprened, 
nor  creditor  a  parnr ;  a  purchaser  without  notice  shall  not  be  subject, 
nor  shall  a  creditor  have  relief  against  him.     Ca.  Ch.  24>9. 

If  A.  purchases,  having  notice  of  an  incumbrance,  and  afterwards  lelb 
to  B.  without  notice ;  B.  shall  have  relief,  but  A.  shall  make  satisJactiflB 
out  of  his  purchase  money.     R.  2  Ver.  384. 

If  a  purchaser  of  a  term  erects  new  buildings,  he  shall  have  relief 
against  a  dormant  title,  of  which  he  had  no  notice,  pro  tanio  as  hs  ex* 
pended.     R.  Lev.  152. 

If  a  bill  is  for  the  examination  of  witnesses  to  a  will  in  perpduam  rd 
memoriam ;  it  shall  not  be  decreed  against  a  purchaser  without  nodct 
£q.  Abn  333. 

So,  if  a  purchaser  gives  security  for  the  purchase  monqr,  and  befiire 
payment  the  land  is  evicted ;  the  purchaser  shall  be  relieved  from  his 
security  for  the  payment.     R.  2  Ca.  Ch.  19. 

Though  the  covenant  in  the  deed  of  purchase  was  only  against  aD 
claiming  under  the  vendor,  and  the  eviction  was  by  a  title  paramwmt 
R.  2  Ca.  Ch.  19. 

So,  a  purchaser  shall  be  aided  against  him  who,  having  notice  of  hit 
own  title^  suffers  the  purchase  to  proceed^  without  giving  notice  to  the 
purchaser.    R.  Eq.  Ca.  37*    Vide  post,  (4  W  28.) 

[If  a  mortgagee  present  at  a  treaty  for  marriage  of  mortgagoi^s  soci 
conceals  his  mortnge,  and  assures  the  fother  that  he  wul  trust  his 
personal  security,  tne  sdn,  wife  and  issue,  shall  hold  the  lands  against  the 
mortgagee.     2  Atk.  49.] 

[A  purchaser  for  a  full  consideration  shall  not  be  prejudiced  bj  the 
mistake  or  ignoranpc  of  some  of  the  parties  to  the  conveyance  of  tbdr 
claim  under  a  marriage  settlement    2  Atk.  8.] 

(4  I  4.)  When  not 

But  if  a  purchaser  has  notice  of  a  trust,  he  shall  be  charged  with  it  id 
equity.     R.  2  Ver.  384.     Vide  Uses,  (D  2.) 

So,  if  A.  articles  for  the  granting  of  a  lease,  and  afterwards  sdk  tk 
land  to  B.  for  a  valuable  consideration,  who  has  notice  of  the  Meet 
ment;  B.  shall  be  decreed  ^to  grant  the  lease..  R.  2  Rot  781.  L  \^ 
Lane,  60. 

[If  tenant  for  life  covenants  to  renew  a  lease,  and  his  son  tenant  ia  tsili 
and  entitled  to  his  estate,  afterwards  covenants  also^  and  tlsen  sells  tbt 
estate  to  A.  who  has  notice  of  such  covenant,  and  an  allowance  for  it  in 
the  purchase ;  A.  is  bound  to  renew.     2  Ves.  498*] 

So,  if  land  is  devised  to  be  sold  for  payment  of  debts ;  apurdisser, 
with  notice  that  the  debts  were  before  paid,  or  that  the  personal  cstste 
was  sufficient  for  the  paymfnt|  ought  to  re-c<mvey  td  th^  h^,  R.  %  Cs.C}v 

116.     1  Ver.  487, 

If 
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If  A;  has  a  debt  due  to  bim  by  statute  from  B.,  and  upou  a  mortgage 
by  fi.  engrosses  the  mortgage-deed,  without  discovering  his  statute; 
be  shall  not  extend  his  statute  against  the  mortgagee.     S  Ca.  Ch.  85« 

If  the  devisee  of  a  college  lease,  in  trust  for  his  son,  renews  in  his  own 
name,  and  afterwards  mortgages  to  B.  who  had  notice  of  the  will ;  B. 
shall  take  it,  subject  to  the  trust.     1  Ver.  486. 

If  the  lord  of  a  manor  leases  a  tenement  tahis  daughter  for  99  years, 
and  afterwards  sells  the  manor  to  B.,  who  has  notice  and  takes  a 
bond  that  the  daughter  shall  surrender  at  heir  full  age  ;  B.  shall  take, 
subject  to  the  lease,  which  was  an  advancement  for  the  daughter.  1  Ver. 
467. 

If  to  a  bSl  the  defendant  pleads  that  he  is  a  purchaser  for  a  valuable 
consideration ;  the  plaintiff  may  by  a  new  bill  charge,  that  he  was  a  pur»> 
ehaser  with  notice,  and  require  an  answer  of  the  defendant  to  that  Ca.  Ch« 
252. 

[A  man  cannot  defend  himself  in  equity  as  a  purchaser  for  a  valuable 
consideration,  under  articles  only :  but  if  injured,  must  sue  at  law  on 
the  covenants.     1  Atk.  5710 

[The  court  will  not  decree  a  voluntary  conveyance  to  be  delivered  up 
to  a  purchaser  on  valuable  consideration,  unless  fraud  appears.  1  Atl^ 
625.] 

[If  the  purchaser  of  lands  in  Middlesex  knows  they  are  charged  with 
an  annuity,  he  shall  pay  it,  though  the  grant  was  not  registered  accord- 
ing to  7  Ann.  c.  20.     Stn  664.J 

[If  a  man  after  marriage,  in  consideration  of  100/.  paid  by  his  wife's 
mother,  settles  100/.  per  ann.  on  himself  for  life^  remainder  to  his  son^ 
&c.  and  his  mother  joins  in  the  conveyance,  and  tfiirteen  years  after  be 
mortoages ;  mortgame  shall  not  foreclose.     C.  T.  T.  64.] 

what  shall  be  sufficient  notice^  vide  ante,  (1 1. — 4  C  2.) 


(4f  1 5.)  When  a  purchaser  may  take  in  prior  incumbrances. 

So,  if  a  purchaser  of  lands  incumbered  takes  an  assignment  of  theiar 
cumbrances  paid  with  his  money;  it  will  be  well,  though  all  the  incum«» 
brances  are  not  discharged.     R.  2  Ca.  Ch.  205. 

So,  if  a  purchaser  of  a  reversion  upon  an  estate  for  life^  under  a  decree 
of  chancery,  pays  his  money,  and  then  the  life  falls ;  he  shall  not 
be  compelled  to  take  his  money  back  again  with  interest^  1  Ch.  R. 
75,  76. 

(4 1  6.)   When  he  ought  to  discharge  prior  incumbrances  out 

of  the  purchase  money. 

If  there  is  a  trust  for  payment  of  debts,  generally;  a  purchaser  shall 
not  be  afiected,  though  he  has  notice.     1  Ver.  260. 

Though  more  is  sold  than  is  sufficient  to  pay  the  debts.  1  Ver.  303. 
8emb.  cont.  1  Ver.  487.    Vide  ante,  (4 1  4*) 

But,  if  the  trust  is  for  payment  of  debts  mentioned  in  a  schedule,  a  pur- 
chaser ought  to  apply  the  whole  money  paid  by  him  to  the  debts,  other- 
wise he  shall  be  afiected  by  the  debts  not  discharged.  1  Ver.  303. 260, 1  * 
I  Ves.  173.     [Vide  Ambler,  188,  189.     1  Brown,  186.] 

So,  if  an  act  of  parliament  enables  a  tenant  for  life  to  raise  money  for 
Tebuilding  and  stocking  a  printing-office,  burnt .  down  by  fire ;  the 
mortgagee,  who  advances  money  upon  this  necurity,  shall  be  a^ected, 

if 
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if  the  monies  advanced  are  not  applied  to  this  particular  purpcMi 
R.  2  Ver.  6. 

S<H  if  a  termor  devises  2000/.  for  his  daughters'  portions  oat  of  tk 
profits,  and  his  executor  mortgages  to  A.  who  has  notice  of  the  dem; 
A.  shall  take,  subject  to  the  devise,  thouffh  the  executor  had  fiiU  pcmer 
to  sell  the  term.     R.  in  Parliament,  2  Ver.  445. 

So,  if  an  executor  sells  a  term  to  A.  who  has  notice  of  a  bond  debt 
due  from  the  testator  to  B.,  and  pays  the  purchase  money  to  the  execo- 
tor,  who  commits  a  devoMiavii;  A  shall  oe  subject  to  the  denund  of 
B.,  for  the  term  was  assets,  and  A.  a  party  to  the  devastavii*  R.  2  Ver. 
616. 

If  a  man  surrenders  a  copyhold  to  theuse  of  himself  for  life,  and  afler- 
wards  to  A.  (a  relation  of  his  wife's)  in  fee,  who  is  admitted,  and  after* 
wards,  upon  a  second  marriage,  surrenders  the  same  copyhold  to  the  use 
of  the  second  wife  and  her  children ;  she  shall  not  be  relieved  against  A. 
R.  I  Ver.  S65. 

If  tenant  in  tail  of  lands  by  devise,  charged  with  500/.  to  a  chsritv, 
levies  a  fine  to  the  use  of  himself  in  fee,  and  afterwards  makes  a  mort- 
flage  or  sale ;  a  purchaser  by  fine  and  non-claim  shall  not  be  excused 
irom  paying  the  50M.;  for  the  title  of  the  vendor  has  the  same  caameaot' 
ment  with  ue  charity ;  and  therefore,  all  purchasers  having  notice  of 
^  the  will,  ought  to  contribute  in  proportion.     R.  2  Ver.  662. 

(4  I  70  Incumbrances  are  to  be  discharged  in  proportion. 

.  I^  upon  a  purchase,  land  is  settled  upon  A.  for  life,  and  afterwards 
to  B.  in  fee ;  prior  incumbrances  ought  to  be  discharged  in  propoitkn. 
Vide  ante,  (2 1). 

So,  if  a  settlement  is  made  upon  a  wife  for  joinUire,  and  afterward*  to 
the  issues  of  the  marriage ;  incumbrances  afterwards  discovered  sbaO 
be  divided  in  proportion ;  for  the  wife  ought  not  to  be  excused  in  tdo, 

1  Ver.  440- 

{4 1 8.)  The  purchaser  of  a  reversion  shall  not  controvert  the 

title  of  the  particular  estate. 

If  a  man  purchases  a  reversion  after  the  death  of  B.,  who  claims  vi 
fstate  for  life }  B*  shall  be  established  for  his  life  in  his  possession  sgsin^ 
the  purchaser,  without  an  examination  whether  he  had  a  good  title« 

2  Ver.  279. 

(4  I  9*)  What  estates  are  within  the  consideration  of  9 

purchase. 

If  a  fether  or  other  ancestor  lineal  makes  a  settlement  upon  the  mar- 
riage of  his  son,  g^^ldchild,  &c.  all  limitations  to  his  children  or  tbeir 
piosterity  are  within  the  consideration  of  the  settiement.  Per  CowpOi 
£q.  Ca.  182. 

(4110.)  Whatnot. 

But  all  limitations,  after  failure  of  such  issue,  to  collateral  kindred  sre 
voluntary,  and  out  of  the  consideration  of  the  marriage  settknienU 
Eq.  Ca*  1S2.     P.  W.  256. 

'    Otherwise,  if  the  father  and  son,  who  make  the  settlement,  have  bcdi 
any  intercsV    2  P.  W.  256. 
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(4111.)  Purchaser  without  notice. 

A  phtthaser,  without  notice  of  a  prior  incumbrance,  shall  not  be  im- 
peached or  prejudiced  by  it  in  equity.  Eq.  Abr.  333.  Vide  ante,  (4  1 1.) 
Vide  Notice,  ante,  (4  C  1^  &c.) 

Nor^  discover  his  title,  nor  lose  any  advantage  which  he  has  by  law. 
Eq.  Abr.  333. 

[Defendant  stating  by  answer  a  purchase  for  valuable  consideration, 
widiout  notice,  shall  not  be  compelled  to  answer  farther.  2  Ves.  jun. 
454.] 

(4K)  Becottecg,  common. 

(4  K  1.)  Of  what  effect  it  is  in  equity. 

A  common  recovery  by  a  cestuique  trust  shall  have  the  same  operation 
upon  the  trust  as  it  shall  have  by  law,  being  suffered  of  an  estate  at  law. 
Ca.  Ch.  49.     Vide  ante,  (8  N  8.)— post,  (4  S  8,  4.) 

[A  recovery  will  bar  equitable  as  well  as  legal  remainders,  but  the 
estates  must  be  completely  legal  or  complete^  equitable;  therefore, 
where  there  is  an  equitable  estate  for  life,  with  a  legal  ^tate  tail,  the 
recovery  will  not  operate.     1  Brown,  72.  75.     Ambler,  545.  699.] 

[If  there  be  a  limitation  in  a  will  to  C.  and  his  heirs,  to  the  use  of  him 
and  his  heirs,  in  trust  to  pay  debts,  and  then  1^  trust,  for  D.  and  the  heirs 
of  his  body,  and  in  default  remainder  to  C.  and  his  heirs,  provided  he 
marry  M.,  and  D.  suffer  a  recovery,  it  bars  the  remainder  to  C.  which 
was  of  an  interest  distinct  either  from  the  legal  estate  or  the  use.  1  Atk. 
473.] 

(4  K  S.)  When  a  defect  of  it  shall  be  aided. 

tf  a  common  recovery  is  suffereid  pursuant  to  an  agreement  with  him, 
who  Imd  power  to  suffer  a  recovery,  it  shall  be  aided  m  chancery,  though 
it  was  suffered  by  a  tenant  for  life,  the  agreement  being  with  tenant 
in  tail,  who  was  dead  at  the  time  of  suffering  the  recovery.  II.  Ca. 
Ch.  49. 

Though  the  agreement  was  voluntary,  without  a  valuable  considera- 
tion.    Ca.  Ch.  49. 

(4  L)  Kelca^e. 

(4  L  1.)  When  it  shall  be  avoided. — If  it  be  obtained  by 

fraud. 

Chancery  will  relieve  against  a  release  obtained  by  fraud ;  as^  ifit  be 
upon  a  suggestion  of  a  falsity,  or  a  suppression  of  the  truth ;  as,  if  a  man 
obtains  a  release,  upon  a  suggestion  that  a  will  was  revoked.  1  Ver.  20. 
Vide  ante,  (2  C  12 — ST  11.— 8  M  1,  &c.) 

If  a  man  releases  the  arrears  of  a  legacy  (being  100/.)  upon  a  sugges- 
tion that  he  will  pay  costs,  if  he  joins  with  the  other  legatees  in  a  suit. 
1  Ver.  S2. 

If  a  man  gets  a  bond  for  200/.  to  be  delivered  up,  and  a  release  of  all 
demands  upon  payment  of  20/.,  where  the  oblisee  was  superannuated, 
though  the  obligor  insists  that  he  was  a  relation,  out  does  not  prove  any 
mention  thereof  at  the  time  of  payment.     R.  Eq.  Ca.  1 19. 


78«  CHANCERY. 

If  A.  pays  200/.  to  the  wife^  execatrix  of  B.,  inaatisfacrionofSOOt, 
and  the  wife  releases  the  300/.,  and  the  children  of  B.,  for  whom  th 
SOOf.  were  assigned  in  truat,  do  not  consent ;  A.  shall  pay  the  other  100{. 
R.  Eq.  R.  89. 

[A  release  procured  from  a  person  immediately  on  his  coming  of  age, 
^  always  gives  a  suspicion  of  fraud,  especially  if  no  accounts  are  s^Ud,or 
account  in  writing  produced.     3  Atk.  483.] 

.  [Bat  after  a  long  acquiescence^  the  court  will  not  set  it  aade  sgiiiut 
the  representative,  against  whom  no  fraud  is  charged^  till  on  an  sccoant 
taken  before  the  master,  it  shall  appear  to  have  been  unfiur.    Ibid.] 

(4  L2.)  Or,  extends  beyond  the  intent. 

So,  if  a  release  extends  beyond  the  intent  of  the  parties,  it  shall  be 
avoided  in  equity ;  as,  if  a  wmIow,  who  had  a  settlement  of  an  estate  br 
her  jointure,  releases  all  demands  to  the  executor  of  her  husbaud,  and 
then  the  inheritance  of  the  husband  is  evicted,  and  he  appears  to  fatre 
had  only  a  term  for  years,  she  shall  not  be  barred  of  the  tenn  bj  dib 
release.     R.  Ca.  Ch.  4<7.    Vide  ante,  (8  T  3.) 

If  A.  releases  all  demands  to  B.  upon  an  award  made  upon  a  sobnifr- 
sion  concerning  lesacies,  or  other  difiSsrent  matter ;  it  does  not  bar  bim 
as  to  a  trust  ofthe land.    R.  2  Ca.  Ch.  126. 

So,  a  general  rdease  does  not  bar  when  made  upon  anodier  occam 
2  Ca.  Ch.  126. 

So,  a  release  by  will  to  A.  of  all  debts,  accounts,  and  demands  agaimt 
him,  does  not  discharge  A.  of  a  chest  of  jewels  of  the  testator,  in  b 
custody.    Dub.  2  Ver.  114. 

(4  L  S.)  Or,  obtained  with  intent  to  defeat  a  prior  agreement 

So,  if  a  release  is  clandestinely  obtained  to  defiSat  a  prior  agreemeot, 
it  shall  be  avoided  in  equity ;  as,  if  B.  agrees  by  articles  on  the  maniage 
6f  C.  to  settle  100/.  per  ann.  after  his  death  upon  C.  and  his  heirs,  ul 
afterwards  B.,  upon  pretence  of  a  greater  advantage,  obtains  a  releaie 
from  C;  the  release  shall  be  avoided,  though  the  estate  was  to  be  settled 
In  fee,  and  not  upon  the  issue  ofthe  marriage.     R.  1  Ver.  241. 

If  A.  agrees  to  sell  an  estate  to  B.,  which  was  mortgaged  to  D.,  an! 
afterwards  releases  his  equity  of  redemption  to  D.,  without  a  new  cod- 
sideration.     R.  Hard.  320. 

A  fortiori f  if  he  relei^ses  to  D.  pending  a  bill  for  a  performance  oftbe 
purchase.     Hard.  320. 

[If  there  is  an  assignment  of  a  bond  in  trust  for  the  benefit  of  others, 
whether  with  or  without  consideration,  precedent  to  a  rdeasci  tfatf  chisgtt 
cannot  release ;  nor  can  it  operate  to  the  releasee,  as  he  must  be  pr^ 
sumed  to  have  notic^of  the  assignment,  bdag  a  trustee  in  it.  1  AtL 
294.] 

(4  L  4.)  When  it  shall  not  be  avoided. 

But  a  release  shall  not  be  avoided,  upon  pretence  that  it  was  Stvoisr 
lent,  where  there  is  a  subsequent  release  to  the  same  intent,  which  is  001 
prayed  to  be  avoided  by  tlie  bill.     1  Ver.  86. 

So,  if  there  be  a  biU  by  A.  and  B.  for  an  account  of  the  prc^ts  of  ib 
oiBoe  iu  which  they  are  joint-tenants,  and  one  releases  to  the  defendiBt 
pendente  lite^  die  release  shall  not  be  avoided }  and  if  A.  brings  a  nev  biE 
a.^ainst  B.  and  the  other  defendant,  which  suggests  cumbinauon  betveea 
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thenl;  the  prior  derendant  may  plead  the  release  to  the  second  bill ;  (br» 
being  a  bar  in  law,  it  shall  not  be  avoided  by  a  bare  suggestion*    R. 

Hard.  168. 

[A  release  to  one  obligor  is  a  release  to  both|  in  equity  as  in  law, 
1  Atk.  294.     See  1  Ld.  Raym.  420.  690.] 

(4M)  Beutitution. 

If  a  person  is  tortiously  ousted  of  his  office,  without  process  at  law, 
equity  will  direct  that  he  lie  restored  to  his  office,  and  that  the  wrong- 
doer shall  account  to  him  for  the  profits  till  the  tide  can  be  tried  or  de* 
terrained  by  law,    Ch.  R.  SO. 

(4  N)  Bent,  [anH  annuitpO 

j[4  N 1.)  When  recovered  in  equity,  though  there  is  no  remedy 

by  law. 

Rents  shall  be  recovered  in  equity,  when  there  is  no  remedy  for  it  at 
taw ;  as,  a  rent-seek  shall  be  decreed,  though  the  grantee  never  had 
seisin.     Ca.  Ch.  79.  147* 

So,  if  rent  was  constantly  paid,  till  the  last  twelve  years;  the  arrears 
and  the  accruing  rent  shall  be  decreed,  though  the  deed  by  which  it  was 
created  be  lost.     R.  Ca.  Ch.  12a     1  Ver.  3^19. 

[If  through  process  of  time  the  remedy  at  law  is  lost,  or  become  diffi- 
cult, equity  will  give  relief  on  the  foimdation  only  of  the  payment  of  the 
rent  for  a  long  time,  or  where  the  nature  of  the  rent  is  not  known,  so  as 
to  be  set  forth,  bat  then  all  die  terre-tenants  must  be  broi^t  before  the 
court.     1  Atk.  598.] 

So,  if  there  be  no  attoniment  to  the  grant,  the  rent  shall  be  decreed^ 
€a.  Ch.  147.  . 

So,  If  a  fine  for  raising  of  a  rent  is  defective,  it  shall  be  aided.  3  Ca. 
Ch.  92. 

So,  if  A.  grants  several  annuities  out  of  a  term,  and  then  assigns  the 
term  to  B.,  thot^  the  grants  are  void  for  uncertainty  in  the  habethdnm^ 
ihey  shall  be  decreed  against  all  claiming  througli  B.     1  Ch.  R.  8. 

So,  if  A.  grants  an  annuity  in  trust  for  B.,  and  afterwards  sells  to  C, 
having  notice,  who  afterwarcU  obtains  a  release  from  the  trustees,  without 
the  consent  of  B.,  though  the  term  for  which  the  annuity  was  granted  be 
expired,  B.  shall  be  aided  against  the  release,  and  the  land  shall  be 
chkrged  widi  all  arrears,  tlwugh  the  term  be  expired.  R.  Ch.  R, 
411,2. 

.  If  A.  surrenders  a  copyhold  to  B.  in  fee,  rendering  a  rent  of  52.  per 
ann.  to  A.  and  his  heirs,  and  a^sims  the  rent  to  D.,  who  is  admitted  to 
it;  equity  will  enforce  payment  oi  the  rent  to  D.,  though  an  admittance 
is  not  a  proper  title  to  the  reiit"^     R.  2  V^.  16. 

■  If  a  lessor,  in  consideration  of  an  improvement,  covenants  to  grant  a 
subsequent  lease  at  the  prior  rent;  an  assignee  of  the  reversion  auall  be 
decreed  to  do  it.    Ibid.  447. 

So,  jf  a  rent  is  devised  out  of  a  rectory  to  B.  for  which  he  cannot  have 
any  remedy  by  distress ,  a  court  of  equity  will  decree  not  only  the  rent 
infutuTQj  but  aU  arrears,  though  there  was  no  remedy  for  them  at  law. 
R.  Ca.  Ch.  7?. 

JSo,  if  therels  a  lease  for  years,  rendering  40/.  per  ann.  rent,  and  the 

lessor 
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lessor  settle  the  land  upon  B.  and  his  heirs  male  upon  his  martiap 
with  A.9  and  it  is  agreed  that  A.  sba^l  have  the  40/.  per  ann.*for  life*,  it 
shall  be  decreed,  ihough  A.  has  no  remedy  by  distress.     R.  1  Ch«  R.  5. 

So,  if  the  lands  oot  of  which  the  rent  issues  are  mixt  with  others, 
whereby  no  distress  can  be  taken  for  it.     1  Ch«  R.  61.  67. 

If  a  lease  of  an  incorporeal  thing  is  assigned,  and  the  aasignee  enjoys 
he  shall  be  decreed  to  pay  the  rent,  though  not  bound  by  law.  R.  2  Ver. 
42S. 

[A  mere  grantee  of  the  crown,  without  aid  of  parliament,  of  rents  nf 
a  manor  where  there  are  no  demesne  lands  to  distrain  on,  may  bate 
relief  in  equity.     1  Ves.  171.] 

So,  if  there  be  a  devise  to  A.,  payinff  a  rent-charge  to  6.,  who  dies; 
his  executor  shall  have  relief  in  equity  ror  the  arrears,  though  be  doe> 
not  allege  want  of  distress.  R.  per  Master  of  the  Rolls,  2  Ver.  386> 
Semb.  cont.  per  Ld.  K.  Wright,  2  Ver.  382. 

So,  if  the  assignee  of  a  term  rendering  rent  assigns  over,  the  lessor 
shall  have  remedy  against  him  in  equi^  for  the  rent,  for  so  long  as  be 
held  the  land.     R.  1  Ver.  165.     [2  Atk.  5^6.] 

[But  the  assignee  is  not  liable  to  the  rent  incurred  after  the  assignment 
by  him  to  another.     Ibid.] 

[If  A.  makes  a  lease  of  a  ooal-mine,  reserving  rent  to  B.,  who  dedtres 
a  trust  of  this  lease,  that  he  is  trustee  for  five  persons,  they  enter  and 
take  the  benefit,  then  B.  becomes  insolvent,  the  mine  unprofit^le,aDd 
the  partners  abandon  it ;  the  cestuique  trusts  shall  pay  the  arrears  darin* 
the  time  they  concerned  themselvea  in  taking  the  profits.  Per  Talbot  C 
on  appeal  from  the  Rolls,  S  P.  W.  402.] 

Sd^  if  the  lessee  assigns  to  B.,  equity  will  oblige  him  to  admit  an  stton- 
ment.     R.  2  Ver.  113.     Vide  post,  (4  N  4.) 

So,  a  pension  may  be  recovered  in  equity  as  well  as  in  the  spiritgil 
court,  or  in  a  writ  of  annuity.     R.  Hard.  230. 

Though  payable  out  of  a  vicarage,  which  has  only  caaual.  profits*  JiH^ 

(4  N  2.)  Or,  the  remedy  by  law  is  not  sufiicient 

So,  if  the  remedy  at  law  be  not  sufficient ;  as,  if  a  man  devises  a  tfl» 
out  of  a  rectory,  and  there  is  not  glebe  sufficient  for  a  distress;  the 
devisee  shall  be  decreed  to  be  paid  out  of  the  whole  rectory.  R>  Cfl< 
Ch.  79. 

So,  an  executor  shall  be  decreed  to  pay  the  arrears  due  in  the  use  of 
the  testator  terre-tenant.     Vide  ante,  (3  O  2.) 

So,  if  a  terre-tenant  assigns  his  estate  to  prevent  a  distress  for  rentt 
the  grantee  shall  be  aided.      3  Ca.  Ch.  91. 

Or,  permits  the  land  to  lie  fresh,  or  to  be  depastured  in  the  night  only. 
to  ai*oid  a  distress.    2  Ver.  382* 

(4  N  3.)  When  it  shall  not  be  recovered  in  equity. 

But  equity  does  not  extend  relief  to  the  owner  of  a  rent,  when  he  bs^ 
a  remedy  by  law,  though  it  be  not  so  beneficial ;  as,  if  land  subject  to  3 
rent  be  under  sequestration;  the  court  will  not  oblige  the  sequesm* 
tors  to  pay  it  out  of  the  money  received  by  tliem.  2  Ver.  713.  Viflf 
infra. 

So,  if  land  subject  to  a  rent  be  aliened  by  parcels  to  several  penoiw. 
equity  will  not  allow  the  recovery  of  the  whole  against  one.  Eq.  Abr» 
33.  "        ■ 


Rent^  [and  amtUity.']  7W 

The  grantee  of  a  rent  shall  not  have  a  remedy  in  equity  for  the  rent, 
merely  n>r  the  want  of  a  distress,  if  the  want  of  a  distress  be  not  caused 
by  fraud  or  other  default  in  the  terre-tenant.  R.  Ca.  Ch.  147*  R*  2  Ver. 
382. 

So,  where  the  lessee  was  ousted  by  the  usurpers,  and  the  estate  sold^ 
thie  lessee  was  relieved  against  the  lessor,  after' the  restoration.  R.  3  Ch. 
R.  16. 

So,  if  rent  be  recoverable  by  distress  at  law,  the  party  shall  not  have 
aid  in  equity  to  have  possession,  or  a  receiver. appointed.  2  Ver.  613. 
382.  * 

So,  rent  shall  not  be  decreed  In  equity,  where  it  has  not  been  paid  for 
30  yeacs.     Ca.  Ch.  1 84. 

So,  rent  shall  not  be  decreed  to  the  executor,  where  the  Jessor  dies  on 
the  last  day  of  payment  before  sun-set     R.  Sal.  578. 

So,  equity  will  not  charge  land  with  payment  of  rent  to  such  a  manor. 
R.  Ray.  221. 

So,  generally  the  person  shall  not  be  subject  to  the  rent,  where  t^e 
land  only  was  charged.     Ca.  Ch.  145.  185. 

So^  if  Blackacre  and  Whiteacre  are  subject  to  a  rent,  and  Blackacre 
is  purchased  by  A.,  and  the  vendor  covenants  that  it  shall  be  discharged 
of  the  rent;  it  shall  not  be  decreed  that  Whiteacre,  afterwards  purchased 
by  another  person,  shall  stand  charged. with  the  whole;  for  A.  hi^s 
remedy  upon  the  covenant  only.     R.  Hard.  87. 

(4  N  4.)   Against  an  assignee. 

So,  a  rent  shall  not  be  decreed  against  the  assignee  of  a  wine-licence 
lease,  who  p^rchased  without  notice  of  the  rent;  for  the  rent  does 
not  run  with  the  licence,  but  is  due  upon  the  contract  only.  R.  Hard. 
88. 

So,  an  assignee  shall  not  be  prevented  of  a  benefit,  allowed  by  law, 
for  the  avoiding  of  a  rent. .   2  Ver.  423. 

An  assignee  shall  not  be  relieved  against  a  rent,  or  covenants,  reco- 
vered against  him  at  law,  though  he  took  the  assignment  by  way  of 
mortgage,  and  never  was  in  possession ;  for  it  was  his  folly  to  take  an 
assignment  of  the  whole  term,  and  not  an  under-lease.  R.  2  Ver.  275. 
874. 

So,  a  lessee  shall  not  be  compelled  to  surrender  to  the  lessor  to  enable 
him  to  renew  a  college  lease,  if  there  be  no  agreement  for  it ;  though 
the  lessor  offers  to  grant  a  lease  de  novo  to  the  same  effect.  R.  2  Ver. 
383. 

(4  N  5.)   M^h^i)  apportioned  in  equity. 

A  rent  may  be  apportioned  by  a  decree  in  equity,  where  it  shallno 
be  apportioned  at  law.     Ca.  Ch.  32.     Vide  ante,  (2  E). 

As,  if  a  right  of  common  is  evicted,  though  it  be  not  an  eviction  of  the 
land.     Ca.  Ch.  32.    3  Ch.  R.  11. 

So,  if  by  ancient  composition  between  two  abbies,  the  lands  of  one 
are  discharged  of  tithes,  by  payment  of  26/.  per  ann.,  and  the  lands 
come  into  tne  hands  of  divers  patentees;  the  composition  shall  be  appor- 
tioned.    R.  in  Excheq.  Sav.  5. 

But  if,  for  non-payment  of  rent  the  lease  is  avoided  in  law,  and  an 
ataigpee  of  part  prays  to  be  relieved,  he  ought  to  pay  all  arrears,  and 
repair,  for  the  rent  shall  not  be  apportioned. 

Vol.  II.  3E  So, 
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9oy  if  aoominon  be  evicted,  but  the  land  is  sNflft'eqiial  m  taloelotiie 
k^nt,  the  rent  shall  not  be  apportioned      S  Ch.  R.  12. 

[^Wbere  money  is  settled  to  be  laid  out  in  land,  and  n  the  nMotine 
invested  in  provernment  securities,  and  tenant  for  life  dies  in  the  midde 
of  the  half  year,  the  dividend  shall  not  be  apportioned,  but  paid  to  tk 
reversioner  s  in  case  of  a  mortgage  it  is  otherwilie.     8  Afk.  502.] 

(4  N  6.)  When  an  extinguishm^it  prevented* 

8o»  an  eoctinguishroent,  or  suspension  of  a  n»it,  oontrary  to  the  iutot 
of  the  parties,  may  be  prevented  in  equity ;  as,  if  the  purchaser  of  kai 
^Offevails  with  him  who  had  a  rent  excepted  out  of  the  purchise,  to 
join  in  a  fine,  in  which  two  or  three  acres,  out  of  which  tfie  rent 
jisned,  are  contained ;  there  shall  be  relief  in  eqiifty.      R.  Cs.  Ch. 

273. 

What  will  be  an  -exttnguishment  or  a  suq»ensioB  in  -law,  vide  &i- 
pension. 

What  in  equity,  vide  post,  (4f  N  8,  9.) 

So,  if  a  rentndiarge  be  issalRg  out  of  lands  devised  "for  paytnent  of 
idebts,  of  which  part  are  sold  for  such  intent ;  the  wfacAe  rent  shall  issoe 
out  of  the  residue  of  the  lands.    Ca.  Ch.  295. 

So,  if  a  rent  is  augmented  by  eacrofichment,  equity  does  net  wt 
against  the  encroadier.  •  1  Ver.  517. 

(4  N  70  When  a  stranger  shall  be  aided  against  a  distress 

for  rent. 

.  If  the  cattle  of  B.  escape  into  land  adjaccfnt,  whereuppon  die  gmtee 
of  a  rent^charae,  out  of  the  same  land,  which  was  in  arrear  for  20  jon. 
distrains,  B.  shall  be  aided  in  equity.     R.  Pr.  Ch.  8. 

So,  if  cattle  are  lodged  at  an  inn,  for  which  rent  is  due,  with  the  pri- 
vity of  the  lessor ;  in  case  he  distrains  them  lor  rent  in  acrrettr,  the  ovik; 
of  the  cattle  shall  be  aided  in  eqaky.    Ibid.  7* 

{4  N  8.)  When  rent,  or  otber  <^arge  upm  land,  fifadl  be 

•extingmsfaed. 

If  a  rent,  or  other  charge  would  be  extinguished,  or  suspended  bf 
law,  it  shall  be  also  in  equity ;  if  there  be  no  fraud  or  covin.  Videao(?i 
(4  N  6.)     Vide  Suspension. 

As,  if  1002.  be  charfi^ed  by  will  upon  land,  payable  to  B.,  and  dx 
land  afterwards  descends  to  B.  in  fee ;  the  100/.  shall  be  merged.  S  P. 
W.  (604.) 

So,  if  100/.  or  other  legacy  be  secured  by  a  term,  and  the  reveniai 
descends  or  comes  to  B.  in  fee  or  in  tail,  to  whom  it  was  payaUci  okI 
B.  levies  a  fine,  or  suffers  a  recovery,  befor^  assignment  of  the  100/*  to 
another,  it  shall  be  extinct.    Ibid.  (605.) 

(4  N  90  When  not. 

But  there  shall  be  no  mercer,  if  only  an  estateHafl  comes  to  B- 
So,  if  an  estate  in  fee,  or  for  years,  be  vested  in  trustees  for  aeoDDf 

1002.  l^acy,  and  the  estate  afterwards  c<xnes  to  B.  to  whom  it  ispsjf^ 

R.  2  B.  W,  (604.) 
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(4  0)  Eetiocatfom 

(4  O  i .)  When  good^  though  all  circumstances  are  not 

pursued. 

When  a  power  of  r6voc4tidA  is  good,  and  when  extinguiihed,  tnd 
^fhen  pursted,  vide  Uses,  (L  2,  &e.) — Vide  ante,  (4  H  i.  Sec.) 

If  a  man  makes  a  settlement,  with  power  of  revocation  in  the  presence 
of-^ree  witnesses,  and  he  revokes  bja  will  subscribed  only  by  two  wit- 
nesses ;  this  shall  be  sufficient  in  chancery^     R.  i  Vent.  S50. 

So^  iFa  power  of  revocation  be  reserved  upon  tender  of  Ifid*  in  one 
plaoe^  and  die  I2d.  is  tendered  and  accept^  ot  in.another  place.  B.  Ca; 
Ck.  68. 

(4  O  2.)  Where  prevented  by  frauds 

Li  all  cases,  where  a  man  has  a  power  of  revocation,  and  he  makes  a 
Revocation,  but  by  the  fraud  of  any  one  is  prevented  from  pursning  all 
the  cureumstances  in  the  power  i  it  shall  be  allowed  in  equity.  S  Ca^ 
Ch.  89. 108.  122. 

(4  O  3.)  O,  aceident. 

So,  if  he  be  prevented  by  accident,  or  the  act  of  God ;  as,  if  a  deed  is 
directed  by  the  party  to  make  a  revocadon,  and  engrossed^  and  he  dies 
before  execution.     S  Ca.  Ch.  69. 93. 

If  a  man  by  sickness,  or  other  accident^  be  disabled  to  make  a  tender 
tn  person,  he  shall  be  aided,  if  the  tender  is  made  by  another^  i  C^ 
Ch.  89. 109.  126. 

(4  O  4.)  Or,  ilecessity.k 

So,  if  he  be  prevented  by  necessity;  as,  if  a  man  has  poorer  to  ^ei^otteby 
deed  executed  before  six  witnesses,  of  whom  three  are  to  be  peers^  and  he 
executes  his  power  in  a  foreign  kingdom  before  six  witnesses ;  it  shall  be 
luded,  though  neither  of  them  was  a  peei*,  for  it  was  not  in  his  powerl 
H.  8  Ca.  Ch.  68.  90.     £q.  Ca.  14. 

If  there  be  a  power  to  revoke  with  the  assent  of  three  subsidy-men,  it 
shall  be  aided,  if  it  be  done  by  the  assent  of  three  substantial  men,  who 
were  of  abilitjr  to  be  assessed  to  a  subsidy,  if  there  had  been  sudi  a 
manner  of  taxation.    8  Ca.  Ch.  90. 

(4  O  5.)  Or,  default  of  the  party^ 

So^  if  he  be  prevented  by  the  default  of  him  who  has  a  bene^t  by  the 
settlement  to  wnich  the  power  is  annext ;  as,  if  A.  makes  a  settlement 
Upon  B.  and  hb  children,  with  a  power  «if  revocation,  and  suffers  the 
deed  to  remain  in  his  custody,  and,  beinff  inclined  to  revoke,  sends  to  B. 
who  refuses  deliveiT  of  the  deed,  by  which  means  the  circumstances  of 
the  power  are  misuJken.    8Ca.  Ch.  67.  84. 

So^  if  B.  does  any  thing  to  prevent  the. knowledge  of  d»  arcurastancefc 
ef  his  power.     8  Ca.  Ch.  84.       . 

(4  O  6.)  Defective  execution  of  a  power  of  revocation  aided. 

So,  a  defecdve  execution  of  a  power  shall  be  aided  in  equity,  for  the 
relief  of  a  purchaser^  &c. ;  a%  if  the  power  be  lo  revoke  upon  tender  of 
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12d.  to  A.  in  Westminster,  and  he  tenderss  and  it  is  accepted  by  A.  in 
another  place.     3  Ca.  Ch.  68.     Ch.  R.  '38. 

Though  he  be  a  purchaser  with  notice.     Per  Treby,  8  Ca.  Ch.89. 

Or,  where  the  settlement  is  for  payment  of  debts.     Ibid. 

Or,  for  provision  for  younger  children.     Ibid. 

If  the  power  be  to  revoke  by  writing  under  hand  and  seal  for  a  pro- 
vision for  younger  children,  and  the  party,  being  sick,  gives  instntctiaDs 
to  counsel  under  his  hand  to  be  drawn  up  in  form^  which  is  dravn  and 
engrossed,  but  before  execution  the  party  dies ;  it  will  be  a  good  mo- 
cation  in  equity.     S  Ca.  Ch.  69. 

If  a  power  be  given  to  A.  to  make  a  jointure,  and  A.  by  articles  cove- 
Rants  upon  his  marriage  to  make  a  jointure  of  such  value,  and  afterwards 
directs,  a  jointure  to  be  made  of  such  lands  to  that  value,  and  aiter  ibe 
deed  is  drawn,  dies  before  execution  ;  it  shall  be  decreed  in  equity.  Eq. 
Ca.  20. 

If  there  be  a  power  of  revocation,  and  a  subsequent  setdemeot  isiDsde 
iivith  all  the  circumstances  required ;  it  shall  be  a  revucation,  thoi^ 
there  is  no  reference  to  the  power.  R.  F.  g.  218.  Vide  Poiar,  vide 
ante,  (4  H  I,  8cc.) 

(4  O  7.)  When  not  gooA— In  aid  of  a  voluntary  settlement 

But  a  voluntary  settlement  by  him  who  has  a  power  of  revocation, 
shall  never  be  aided  in  equity,  if  it  be  not  made  pursuant  to  all  the  cir- 
cumstances of  the  power.  3  Ca.  Ch.  107.  Vide  ante,  (2  C  8.— 2Ta 
^4  H  9.) 

And  therefore,  if  there  be  a  voluntary  settlement  with  a  power  to 
revoke  by  writing  with  six  witnesses ;  a  will,  by  which  the  same  estate 
is  devised  to  others,  executed  in  the  presence  of  three  witnesses,  shall 
not  be  a  revocation.     R.  3  Ca.  Ch.  86.  93.  107.  127. 

Though  the  prior  settlement  does  not  appear  to  have  been  in  thecffi^ 
tody  or  memory  of  the  testator.     3  Ca.  Ch.  64.  86- 

Though  the  prior  settlement  was  for  confirmation  of  a  prior  will,  wkicn 
is  revocable  in  its  nature.     R.  3  Ca.  Ch.  64.  86. 99. 

So,  if  the  power  be  to  revo'ce  upon  tender  of  a  guinea,  and  the  part; 
executes  a  deed  to  other  uses,  without  any  tender ;  it  shall  not  be  aid«! 
in  equity.  Adm.  3  Ca.  Ch.  70.  108.  R.  if  the  intent  to  revoke  is  no^ 
proved.     2Ver.  69. 

If  a  wife  has  |)ower  to  revoke  in  favour  of  her  husband,  and  she  seow 
several  letters  to  counsel,  to  make  a  deed  of  revocatioil^  but  nothing  i> 
done^  it  shall  not  be  aided.     R.  £q.  Ca.  15. 

(4  O  8.)  Who  may  make  a  revocation. 

The  revocation  ought  to  be  made  by  those  who  have  ability  to  make  tf 
by  the  settlement. 

If  two  husbands  and  their  wives  make  a  conveyance,  with  power  to 
revoke  with  the  consent  of  their  wives,  to  wit,  if  they  or  either  of  them  k 
living  then  to  revoke,  if  one  of  the  wives  dies,  the  husband  sttrviviog  ^ 
the  other  wife  nuiy  revoke.     R.  3  Rol.  178. 


(4P)  &^' 


Satisfaetion:  7^9*^ 

(4  P)  ftattoftlCtfon.—See  supra, (3  Y  10) 

If  a  covenant,  bond,  &c«  be  .satisfied,  though  not  cancelled,  equity 
will  relieve  the  covenantor,  obligor,  &c.     Vide  ante,  (2  X  3,  &c.) 

Though  satisfied  by  matter  collateral.     Vide  ante,  (2  X  5.) 

[So,  satisfaction  may  be  presumed  from  length  of  time;  as,  where  a 
bill  of  exchange  has  not  been  demanded  of  the  acceptor  for  twenty  year» 
after  his  death,  payment  shall  be  presumed  unless  the  conti:ary  appear^ 
Ambler,  231.]  > 

^If  a  man  leaves  520/.  to  five  granddaughters,   and 'makes  their  mo- 
ther executrix,  and  her  husband  possesses  himself  of  the  personal  estate, 
atid  prefers  all  his  daughters  in  marriage,  giving  them  greater  portions 
than  their  shares  amounted  to,  and  they  acquiesce  therein;  they  shalh 
not  come  after  his  death  to  demand  such  shares.     1'  Ves.  501.] 

[If  A.  who  by  the  will  of  B.  to  whom  he  is  executor  is  to  pay  his  aunt 
C.  300/.  per  ann.,  devises  the  residue  of  his  estate  to  his  mother  and  his 
aunt  C. ;  this  is  not  a  satisfaction  of  the  300/.  annuity,  though  the  moiety 
of  the  residue  is  of  greater  value,  for  the  vahie  was  uncertain.  1  Ves. 
519.] 

[Devise  of  resi/due  of  real  and  personal  estate  for  life  is  not  a  satisfac- 
tion for  a  sum  to  be  laid  out  in  lands  in  fee  by  articles.     2  Ves.  370 

[If  A.  by  marriage  articles  covenants  that  lands  settled  on  his  wife  are 
of  1600/.  value,  ana  makes  his  will,  ratifying  the  articles,  and  leaving  his 
wife's  lands  in  B.  for  life;  this  devise  is  not  a  satisfaction  of  the  articles. 
2  Ves.  409.] 

[If  A.  has  an  estate  in  strict  settlement,  his  first  son  tenant  in  tail,  and 
afterwards  on  son's  marriage  they  a^ee  that  A.  shall  have  800/.  of  wife's 
portion,  and  convey  to  trustees  lands  to  secure  50/.  per  ann.  to  the  son^ 
and  800/.  to  his  younger  children ;  and  A.  afterwards  makes  his  will^ 
and  leaves  700/.  per  ann.  to  his  son,  provided  he  settles  the  whole  ftunily 
estate  to  secure  to  B.  100/.  per  ann.  out  of  said  lands,  andniakes  great 
provision  for  the  son's  children  at  25  or  marriage,  and  afterwards  by 
deed,  fine,  and  recovery,  A.  and  son  settle  the  estate  strictly,  making  son 
tenant  for  life;  the  condition  in  the  will  being  thus  impossible,  the  700/. 
Annuity  is  a  satisfaction  for  the  50/. ;  had  it  not  been  for  the  last  deed  it 
would  not  have  been  a  satisfaction,  and  the  provision  for  the  children 
being  on  a  contingency,  is  not  satis&ction  for  the  800/.  2  Ves.  635. 
VideDower,  (E3.)3 

[A  portion  given  by  a  father  by  will,  is  satisfied  by  a  portion  advanced 
in- his  life-time.     Ambler,  325.     1  Brown,  65.  n.] 

[But  the  devise  of  a  residue  of  personalty,  or  of  a  real  estate,  is  not 
satisfied  by  the  portion.     Id.  ibid.] 

[  Where  it  is  declared  in  a  deed  of  settlement,  providing  portions  for  a 
daughter,  that  if  any  lands  should  come  from  the  father,  thiey  should  be 
taken  as  part  of  the  portion :  an  estate  tail  being  devised  by  the  father^ 
was  considered  as  part  satisfaction  according  to  the  value  of  it.  Ambler^, 
325.] 

%atm.    Vide  Statute*Stapi«,  (D  2,  &c.) 
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(4  Q)  %u9evt^ttat. 

When  granted  by  chancery. 

In  vacatioB,  a  supersedeas  may  be  sued  in  cbanceij^  tojpnioesi  oal 
tanother  court;  as,  to  a  capias  or  exigent  oat  of  C.  B.  dtrectelto 
be  sheriff  to  take  surety  for  the  appearance  of  the  party.    F,K.& 
£36.  A. 

Or,  if  he  finds  surety  in  chancery,  there  shall  be  a  supersedess  to 
ibe  sheriff  to  set  him  at  Urge,  if  he  has  taken  him;  if  he  has  not  tskia 
him,  not  to  arrest  him.     F-  N.  B.  236.  A.  237-  A. 

So,  upon  an  audita  quereld  upon  a  statute  merchant,  &c.  whid  ii 
forged,  occ.  there  shall  be  a  supersedeas  to  the  sherifl^  that  upon  surety 
to  appear  and  to  pay  the  debt  if  he  be  ^ondenmed,  he  do  not  molest  bisk 
F.  N.  B.  2S6u    B.  240.  A. 

S05  it  shall  be  granted  to  discharge  one  out  of  execution,  vbere  the 
execution  is  sued  by  an  executor,  upon  a  JMdginent  by  his  testator,  vitb- 
out  a  9cire  facias.     R.  1  Ch.  R.  90. 

Or,  to  prevent  execution,  where  the  party  has  sued  nn  attaint  F.N. 6. 
237.  F. 

Or,  a  writ  of  error,  or  ap  appeal.     F.  N.  B.  239.  B.  E. 

So,  if  a  man  be  tid^en  upon  the  statutes  of  promisors,  for  suii^  aoU- 
tion  of  ^peal  to  Rome.    F.  N.  B.  236.  C. 

Or,  upon  the  statute  of  labourers,  for  retaining  the  servant  of  another. 
F.N.  B.  236. D. 

Or,  if  a  servant  be  sued  for  departing  without  licence.  F.  N.  & 
83a.  F^ 

Or,  an  action  be  brought  against  sureties.     F.  N.  B.  2S7.  B. 

Or,  in  any  personal  action.     F*  N.  B.  237^  D. 

[Ifplaintm  in  an  action  on  the  calico  act,  7G.  I.  c.  7*  s.4>  serrcs 
defendant  with  a  copy  of  a  writ^  instead  of  summons  and  J70ii^>  or  special 
cafiast  and  afterwards  gets  the  cursitor  to  aker  the  return  of  the  originBl^ 
the  alteration  is  erroneous,  and  the  writ  sbaU  be  superseded.  $  Atk. 
362.] 

So,  if  surety  be  found  in  chancery,  a  supersedeas  goes  to  process 
upon  an  indictment  before  justices  of  the  peace.     F!  N.  B«  237.  C 

So,  it  goes  to  a  capias  projine  ^  if  the  plaintiff  sues  an  elegit^  or  the 
defendant  sues  an  attaint.    F.  N.  B.  238.  A.  C. 

In  an  appeal  of  rape.     F.  N.  B.  23S.  D. 

Upon  an  attachment,  supplicavit  of  the  peac^,  &c.  out  of  chanoei;* 
F.  N.  B.  238.  EL    Vide  post,  (4  R). 

If  an  inferior  court  entertain  a  suit  where  it  has  not  jurisdicboB* 
F.  N.  B.  239.  D.  H. 

Or,  if  an  ecclesiastical  court  proceeds  after  a  prohibition.  F.  N*  B. 
«39.  B. 

But  a  supersedeas  shall  not  be  allowed  in  chancery  upon  an  exigeoi 
after  a  capias  ad  satisfaciendum.     F.  JN.  B.  237*  A.  B. 

Nor  shall  it  be  allowed  to  a  prohibition  to  an  inferior  court,  for  that 
it  was  granted  after  plea  there,  (though  in  such  case  it  ought  not  to  be 

ranted),  without  au  affidavit  that  the  cause  arises  within  the  jurisdictioo* 
Ver.301.  . 

TThe  court  will  not  on  motion  supersede  a  writ  of  replevin  out  of  tms 
un^afrauduleutuseismadepfit,    2Atk.2S70 

[•na 


Ttnantintaif.  Tftl 

[Thk  cetift  caonot  gnuat  a  supersedeas^  nor  qnatli  a  writ  dt  eaacommun. 
nieaio  capiendoj  after  the  rctam,  but  it  can  before ;  the  applicatioik 
after,  must  be  to  the  king^s  bench.     S  Atk.  479.]  f 

[The  eourfe  will  not  supersede  qiecial  origioal,  because  it  has  bee» 
altered  and  amended  by  plaintiff's  attorney  with  leave  of  thfe  cursitor, 
aad  afterwards  resealed ;  for  it  is  the  course  of  the  oftc^  and  evea  if  it 
be  after  qgrev^  and  copies  delivered^     9,  Atk*  5950 

(4R)  ftMfpHcatoit. 

On  surety  of  the  peace  or  good  behaviour  demanded^  the  ehanoeryi 
or  B.  R-  wjll  award  a  supplicaxrit -to  the  sheriff  or  justices  of  the  peace, 
oil  both^  or  to  one  justice  of  the  peace,  commanding  him  totake  of  suck 
aone  surety  for  the  peace,  &q.  f.  N*  B*  79.  G.  Vide  Forcible  Entry, 
(D  16,  17.) 

And  upon  that  he  shall  have  an  aKa&  aad  pluries,  and  afterwards  an. 
attachment  against  the  sherifl^  i^  there  be  any  de&ult  in  him.  F.  N.  B« 
79.  G. 

But  before  a  supplicavit  granted^  the  party,  who  demands  it,  muafc. 
make  an  affidavit  before  a  master  in  chancery^  that  he  does  not  pray  it 
out  of  malice.     F.  N.  B.  79.  H- 

And  uiiK>n  such  affidavit  the  master  will  make  his  warrant,  upoa 
which  one  of  the.  clerks  of  the  office  may  immediately  have  a  supfAi-* 

[The  court  will  not  grant  it  on  a  Quaker's  affirmation ;  for  if  tbt 
party  complained  of  is  not  in  court  on  exhibiting  articles  of  the  peaces 
an^  attaehment  goes  on  the  oatk  pf  the  complainant.    8  Atk.  70.] 

Or,  upon  inmrmation  to  the  court  of  ill  behavioi^v  tlie  court  wDI 
giant  a  supplfca/oii*    9  Vent.  S4i5« 

l^SupplicaoU  (and  so  a  rule  for  surety  of  the  peace  in  B.  R.)  ia« 
never  discharged,  but  on  a  strong  caae  to  shew  fidsity  oir  Qontrivaofe. 
8  Ves,  578.] 

[If  one  taken  on  a  supplicaioU  continues  in  prison  a  year  and  a  day^ 
without  fresh  threatening  or  misbehaviour,  he  shall  be  diachaiged  oa 
small  bail.     3  P.  W.  lOa.] 

(4  S)  Cenant  in  tail 

(4  S  l.)  When  \i\&  estate  is  bound  by  his  agreement. 

If  tenant  in  tail  agrees  to  make  a  settlement  of  lands  entailed,  he  shall 
be  bound  by  his  agreement.     R.  93  Car.  2.     Ca.  Ch.  171. 

So,  if  the  issue  m  tail  accepts  of  the  recompence  agreed  to  be  paid  to 
hie  father  for  such  settlement,  he  shall  be  bound  by  it ;  for  that  makea  it 
hjb  own  agreement.     B.  Ca.  Ch.  178. 

So,  if  tenant  in  tail  covenants,  upon  valuable  consideration,  to  le^  a 
fine^  and  is  decreed  so  to  do^  but  dies  before  the  fine  is  levied;  the  issue 
in  tail  shall  be  bound  by  it     Per  Ld.  Chan.  88  Car.  8.  Ca.  Ch.  29i. 

So,  if  tenant  for  life,  with  power  to  make  a  jointure  to  the  value  of 
lOOoi.  per  ann.  settles  lands,  which  are  only  600/.  and  covenants  to  make 
it  np  1000&,  his  son  being  tenant  in  tail  in  renuiinder,  shall  be  decreed 
IQ  nmke  the  joiiitiUPe  up.  1000/.  per  ann.    2  Ver.  S79. 

TJBf  gMMinlljr,  the  iasua  in  tail  is  not  bound  by  the  agreement  of  his 

d£4  fiither. 
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father,  to  make  a  conveyance  of  the  estate  entailed.  R.  Ca.  Cb.  \19. 
D.  Ca-  Ch.  236.     Fra.  E.  of  Cov.  4, 5.  IS. 

Nor,  by  his  covenant  to  sufier  a  recovery,  where  the  tenant  in  tail  was 
decreed  to  do  it,  and  died  in  execution  for  not  performing  the  decree. 
2  Ver.  806.     R.  Eq.  Abr.  265,  6. 

So,  if  tenant  in  tail,  with  power  to  make  a  jointure,  by  articles  before 
marriage  agrees  to  settle  a  jointure  upon  the  wife,  without  saying  of  what 
lands  in  particular,  and  dies  before  the  jointure  made,  without  issue ; 
the  jointure  shall  not  be  decreed  against  the  wife  of  him  in  remainder, 
'Vfho  had  settled  the  same  land3  upon  his  wife  for  her  jointure  after  notice. 
1  Ver.  406,  7. 

So,  where  a  father  settled  lands  for  jointure  of  a  second  wife  by  lease 
and  release,  and  covenanted  for  further  assurance,  and  a  fine  was  takea 
of  the  father,  but  he  died  before  the  fine  was  perfected ;  the  master  of  the 
rolls  would  not  decree,  that  the  heir  by  the  first  marriage,  who  claimed 
by  virtue  of  an  entail^  should  perfect  the  fine.     2  Ver.  3. 

So,  if  land  be  settled  or  devised  to  trustees  in  trust  for  A.  for  bis  life, 
afterwards  to  B.  in  tail,  &c.  a  recovery  by  B.  without  tlie  trustees  does 
not  bar  the  remainder.     Eq.  Abr.  256. 

(4  8  2.)  When  his  defective  conveyance  shall  be  aided. 

If  tenant  in  tail  makes  a  defective  conveyance,  it  shall  be  supplied  in 
chancery;  as,  if  upon  marriage  he  makes  a  settlement  by  feoflfinent,  and 
afterwards  levies  a  fine,  and  devises  to  his  younger  son ;  the  elder  son  of 
the  marriage  shall  be  aided  against  the  younger.  Semb.  Ca.  Ch.  240. 
Vide  ante,  (2  T  8.-3  N  2.-4  O  6.) 

If  he  makes  a  devise  to  charitable  uses,  it  will  be  good.  Ray.  249. 
Vide  U>os  (Nil, &c.) 

If  tenant  in  tail  of  an  equity  of  redemption  devises  for  payment  of 
debts,  it  will  be  good.     1  Ver.  41. 

So,  if  a  copyholder  in  tail  purchases  the  freehold  of  his  copyhold,  to 
him  and  his  heirs,  and  afterwards  for  money  sells  to  A.  and  his  heirs, 
and  conveys  to  him  by  a  conveyance  at  common  law  ;  A.  shall  be  aided 
against  the  issue  in  tail ;  for  it  being  severed  from  the  manor^  there  can 
be  no  recovery  there.     Semb.  2  Ca.  Ch.  174. 

(4  S3.)  Cestuique  trust  in  tail. 

A  trust  is  a  creature  of  chancery,  and  cannot  be  entailed  within  ibe 
St  W.  2.  1 3.     De  Donis  Cond.  2  Ca.  Ch.  64. 

And  therefore,  an  estate  to  trustees  in  trust  for  another  in  tail  is  not 
favoured.  •    2  Ca.  Ch.  30. 

(4  S  40  How  his  estate  shall  be  barred. 

If  cestuique  trust  in  tail  suffers  a  common  recovery,  this  bars  the 
remainders  over,  though  there  was  no  legal  tenant  to  the  precipe;  for  a 
conveyance  by  cestuique  trust  shall  have  the  same  operation  upon  the 
trust  as  his  convteyance  at  common  law,  if  the  trust  had  been  executed. 
K.  2  Ca.  Ch.  64.  78.       [I  Brown,  72.]      Dub.  Ca.  Ch.  68.  213.    R. 

1  Ver.  1 S.  440.     R.  where  it  was  upon  a  consideration.     Ca.  Ch.  49- 

2  Ver.  132.     Eq.  Ca.  144.     Eq.  Abr.  255.  258.     [Vide  (4  K  1.)  ] 
So,  if  tenant  in  tail  in  equity  levies  a  fine,  it  shall  be  a  bar  to  his  estate, 

as  a  fine  at  law,  if  his  estate  was  executed.     Ca.  Ch.  49.*  2 13. 

If  he  levies  a  fine,  and  five  years  pass  after  his  death  without  issue. 
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it  shall  be  a  bar  to  him  in  remainder.     1  Ver.  226.     Eq.  Ca.  144*     Eq* 
Abr.  256. 

So,  his  feoffment  or  bargain  and  sale  bars  the  issue  in  tail.  Diet.  2  Ca« 
Ch.  64.     1  Ver.  440.     2  Ver.  ISS.     Cont.  per  Cowper,  2  Ver.  552. 

If  the  trustees  join  in  a  feoffment,  which  will  not  be  a  breach  of  trust. 
R.  2Ver.S45. 

.  So,  a  devise  by  cestuique  trust  in  tail,  in  trust  for  a  good  use,  bars  the 
entail.     Pr.  Ch.  228. 

.  So,  his  agreement  upon  marriage,  to  make  a  settlement,  binds  the  issue. 
Semb.  Ca.  Ch.  236.  .  Fra.  E.  of  Cov.  5. 

So,  if  a  voluntary  agreement  be  made  with  a  son  tenant  for  life,  to 
make  him  tenant  in  tail,  and  then  the  father  dies,  and  tenant  for  lifb 
suffisrs  a  recovery;  it  shall  be  aided  in  equity.     R.  Ca.  Ch.  49« 

So,  if  A.  upon  his  marriage  covenants  to  surrender  a  copyhold  estate 
to  the  use  of  him  and  his  wife,  and  the  heirs  male  of  their  bodies,  and 
afterwards  to  the  use  of  the  heirs  female  of  their  bodies^  and  afterwards 
dies  before  a  surrender,  having  a  son  and  a  daughter ;  a  surrender  by 
the  son  bars  the  entail  to  the  daughter,  where  a  custom  to  bar  by  reco- 
very does  not  appear,  and  then  a  surrender  is  sufficient.  R.  2  Ver. 
704. 

So,  if  a  surrender  be  refused  by  the  lord  of  the  manor^  a  devise 
without  a  surrender  shall  be  a  bar  to  the  trust  in  tail.  R.  2  Ver. 
585. 

But  if  an  estate  be  in  trust  for  A.  for  life,  and  afterwards  in  trust  for 
B.  in  tail,  remainder  over ;  a  recovery  by  B.  is  not  a  bar ;  for  it  would 
not  be  a  bar  4f  the  estate  had  been  executed.  D.  2  Ca.  Ch.  64v  Eq. 
Abr.  256. 

So,  if  a  fine  be  decreed  for  a  particular  purpose,  it  does  not  operate  in 
equity  to  another  intent.     R.  2  Ca.  Ch.  49.     2  Ver.  56* 

So,  if  a  father  covenants  to  levy  a  fine  to  the  use  of  himself  in  tail  malCf 
and  afterwards  to  the  use  of  the  heirs  female  by  the  wife,  whom  he  intends ' 
to  marry,  and  dies  before  a  fine  levied,  having  a  son  and  a  daughter  by 
his  vrife,  and  the  son  covenants  to  levy  a  fine  for  payment  of  debts;  the 
daughter  shall  not  be  barred  of  the  equity  of  the  state  tail  by  the  cove- 
nant of  the  son,  without  a  fine  levied  by  him.  R.  per  Cowper,  2  Ver. 
704. 

•  So,  if  tenant  in  tail  ibr  a  valuable  consideration,  covenants  to  sufler 
a  common  recovery,  and  dies  in  execution  for  non-performance  of  a 
decree  td  do  it ;  the  isstie  in  tail  shall  not  be  bound  to  do  it  1  Ver. 
306. 

A  decree  against  a  tenant  in  tail  to  foreclose  his  equity  of  redemption, 
binds  the  issue  in  tail ;  for  it  being  a  right  only  in  equity,  may  be  there  < 
extinguished.  .  Ca.  Ch.  220.     Vide  ante,  (Y  2.) 

If  tenant  in  tail  covenants  that  he  will  not  dock  the  entail,  but  after- 
wards sufiers  a  recovery ;  a  specific  performance  of  the  covenant  shall 
not  be  decreed,  but  the  party  shall  be  left  to  law  for  damages.  R.  2  Ver. 
635. 

(4T;  CarcjBf.  ^ 

If  a  copyhold  be  surrendered  to  A.,  provided  that  if  B.  pays  him  20/. 
per  ann.  without  deduction,  A.  shall  re-surrender ;  B.  shall  not  deduct 
taxes.    Dub.  2  Ver.  S06. 

(4  V)  ctf ai 
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(4  V)  Crial  bg  common  latt). 

When  x%  shall  be  directed. 

[This  court  wiH  grant  a  new  trial,  where  a  eourt  of  hw  will  not; 
though  the  judge  certifies  he  is  satisfied  with  the  verdict:  it  w3l  giut 
it  to  introduce  new  evideoeey  or  answers  to  evidence,  in  matters  of  iiip 
heritance,  in  personal  demands  of  value,  in  forgeries;  wherever  tbeoon- 
seience  of  the  court  is  not  satisfied  with  the  grounds  cm  which  the  deter- 
mination is  made  at  law,  or  an  objection  is  made  and  sof^rted  by  proof. 
^  Yes.  552.     Vide  ante,  (X).] 

Chancy  will  direct  a  new  trial,  after  a  verdKct^  mhea  it  could  not  be 
by  the  rule  of  law  :  as,  after  a  verdict  ibr  an  avowant  in  replevin  (wfaidi 
is  conclusive),  upon  the  seisin  of  the  grantor  of  a  rent-charge,  the  oofnit 
will  direct  another  trial.     R.  upon  an  original  bill.    ^  Vent.  S5 1, 3. 

[So,  if  on  issue  directed  the  judge  certify  that  the  wet^t  of  evidence 
v^as  against  the  verdict,  a  new  trial  will  be  granted,  though  it  woakl  net 
at  law.     Ambler,  210.] 

K  evidence  was  concealed  at  a  former  trial.     Ch.  R.  41. 

If  a  verdict  opon  a  non  est  factum  is  obtained  by  surprise,  when  Ae 
witnesses  are  dead.     2  Ver.  940. 

Or,  a  discovery  is  afterwards  made  of  an  alteration  in  a  register,  &e. 
2  Ver.  285. 

So^  where  a  question  remains  at  law,  it  shall  be  sent  to  a  trial;  u, 
wh«re  a  settlement  is  by  way  of  use,  and  not  atrust,  and  a  questiimarisei) 
wither  the  condition  be  broken  without  notice.     2  Ca.  Ch.  109b 

[The  court  will  not  determine  a  fraud  in  procuring  a  will,  witlisiit 
directing  a  trial  at  law.     2  Atk.  424.] 

So,  where  D.  has  deeds  in  his  custody,  and  will  not  restore  them.  Ok 
R.  41,  42. 

And  D.  shall  be  obliged  to  produce  such  deeds.     Ch.  R.  42. 

If  former  trials  upon  the  same  issue  have  gone  a  contrary  way^  2  Ver* 
Sra.  419. 

[A  new  trial  will  be  ordered  for  misdirection  of  the  judge.  Ambler, 
523.] 

J  After  trial  in  ejectment,  neither  party  ought  to  bring  a  new  ejectment 
lout  leave  of  the  court ;  yet  if  there  have  been  two  trials  by  order 
and  leave  of  the  court,  and  verdict  against  verdict,  and  the  cause  set 
down  to  be  heard,  and  one  party  brings  new  ejectment,  the  court  w3i 
excuse  the  irregularity,  as  it  will  not  occasion  delay.     1  Ves.  495.] 

[The  court,  for  the  more  solemn  determination,  will  sometimes  direct 
a  new  trial,  without  setting  aside  the  first  verdict,  and  then  the  first 
verdict  may  be  given  in  evidence.     S  Atk.  542.     1  Ves.  28.]] 

iSo,  a  court  of  equity  may  direct  the  trial  in  what  county  it  phases. 
R.  2  Lev-  33. 

If  a  trial  be  directed,  the  parties  must  admit  all  that  by  the  decree 
is  directed  to  be  admitted,  otherwise  they  may  be  committed.     Ca.  CL 

267. 

But,  after  a  trial  at  law,  no  cause  shall  be  allowed  for  a  new  trial} 
"vUch  would  nol  be  sufficient  for  a  bill  of  review ;  as^  n^lect  o(  hM9g 
\hk  witnesses.     R.  Ca.  Ch.  43. 

Want  of  evidence  known  at  the  time.     Ibid. 

CThe  absence  of  a  witness,  whose  testimony  would  only  goztoIm^ 

^  "^  that 


i 
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that  of  several  otherskon  a  fiict,  is  not^even  in  equity^  a  veason  for  grant- 
lag  a  new  trial.    D.  Ambler,  323.] 

[The  court  will  not  grant  a  new  trial,  on  a  suggertion  that  the  partj 
WM  not  appria;ed  of  a  particular  evidence,  and  therefore  not  prepared  to 

E'  re  an  answar ;  as,  if  one  swears  that  a  nuiterial  witness  was  not  ia 
iffland  at  the  tinfe  he  swore  to  a  fact.    2  Atk-  S190 

That  the  defendant  himself  knew  of  a  matter  written  by  him  in  a  letter 
before  tlie  trial,  which  if  it  had  been  proved,  the  verdict  ought  lo  hav# 
been  for  plaintiff.     R.  Ca.  Ch.  65, 

That  the  trial  was  not  in  an  indiflferent  county*    2  Ver.  4S7. 

So,  if  a  trial  be  upon  a  point  directed  by  the  court,  which  was  qo| 
directly  in  issue,  there  shall  not  be  a  new  trial  for  that  cause.  2  Ca. 
Ch.41. 

[The  court  will  not  direct  a  new  trial  after  a  verdict  found  for  a  ™^v^' 
because  the  judge  would  not  admit  as  evidence  an  old  deed  in  the  chapter^ 
house  at  Westminster,  said  to  be  th^  record  of  a  cause  determined  before 
the  pope's  delegate.    8  Atk.  197-] 

Or,  if  a  trid  was,  whether  a  conveyance  was  fraudulent  against  h^ 
who  daisied  by  articles,  and  by  order  was  to  be  admitted  a  purchaser; 
though  a  settlement  pursjuant  to  the  articles  was  not  ordered  to  be  ad-« 
mittMj  widboiit  which  A.  could  not  be  a  purchaser  by  law.  Ca>  Ch. 
317, 

(4  W)  CtU«t. 
(4  W  1.)  The  nature  of  it 

Chancery  only  will  compel  the  performance  of  a  trust. 

A  trust  is  a  mere  eoftfidence,  collateral  to  Ae  lanc^  and  distSaci 
from  it. 

To  which  there  are  two  incidents  inseparable;  vis.  privity  in  estate, 
and  confidenee  in  the  person.     Hard.  469. 489* 

An  use  at  common  law  was  a  trust,  and  execnted  only  by  tlM 
chancery. 

So,  now,  all  uses  which  are  not  executed  by  the  sL  27  H.  8. 1P« 

A  trust  may  be  assigned,  or  transferred  by  srant^  &c 

There  shall  be  poisesaojirairis  of  a  trust.     Hard.  488. 491. 

Cestuique  trust  shall  be  impanelled  upon  a  jury. 
'    So,  a  trust  shall  be  forfeited.    Vide  Forfeiture,  (B  1,  2.)— Udagary, 
(D  2.) 

[If  A*  being  in  possession  of  oflBce  of  clerk  of  the  crown  in  B.  R.,  pro* 
cures  Bl,  who  has  also  a  life  in  it,  to  surrender,  and  solicits  a  patent  for 
himself  and  C,  and  takes  a  nole  from  C,  prcmiising  to  declare  a  tmst 
for  A.,  and  the  patent  is  afterwards  obtamed,  and  A.  dies  without  calliw 
for  a  declaration  of  trust,  and  reftising  to  have  any  thing  cooceming  it 
inserted  in  his  will,  of  which  he  makes  C.  one  of  the  executors,  yet  the 
note  shall  be  a  sufficient  declaration  of  tmst  Pier  Talbot  C,  reversing 
a  decree  of  Jekyll  M.  R.     C.  T.  97.] 

[Trusts  are  a  mode  of  convfyance  peculiar  to  England,  in  all  other 
countries  the  person  entitled  has  the  nght  and  possession  in  himsdf ;  bqt 
in  England  estates  are  vested  in  trustees,  on  whose  death  H  becomes 
4iffleut  to  food  out  thdr  repr^entatives,  and  the  owner  cannot  get  a 
complete  title.    1  T.  R.  759^    See  I  T.  R.  622.] 

(4  W  2.)  Trust 
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(4  W  2.)  Trust  of  land ;  what  shall  be.— ExjM'ess. 

If  a  man  articles  with  another  for  the  sale  of  land,  the- vendor  8t»ds 
aeised  in  trust  for  the  purchaser.     Vide  ante,  (4  I  1.) 

So,  a  devise  to  A,  to  be  given  to  his  children,  as  he  shall  thuik  cob- 
venient,  I  solely  trusting  to  his  honour  and  discretion  to  give  what  viD 
be  necessary  for  them,  shall  be  a  trust  for  his  children.     Mod.  Ca.  ill. 

So,  if  the  devise  be  to  dispose  and  employ  upon  himself  and  his  son, 
it  shall  be  n  trust  to  dispose  to  his  son,  and  not  to  a  stranger.  iPertwo  J. 
Mo.  57.     Dal.  58. 

Or,  to  dispose  of  at  his  pleasure,  and  give  to  one  of  his  sons.  R.  Jon. 
1S7.     Latch,  9.  39. 

If  a  man  devise  to  his  executor,  during  the  minority  of  his  heir,  Ibr 
payment  of  portions  and  legacies,  and  to  be  accountable  to  the  heir  fer 
the  surplus ;  it  shall  be  a  trust  as  to  the  surplus  for  the  heir.  1  Cb.  R. 
251. 

So,  if  land  be  devised  to  the  heir,  on  condition  to  be  sold;  ihou^ 
the  condition  be  void,  yet  it  shall  be  a  trust  in  the  heir  to  selL  Ca.  Ch. 
177. 

«  If  a  devise  be  to  A.  and  B.  in  trust  for  a  feme  covert  and  her  heirs, 
and  that  A.  and  B.  dispose  of  the  rents  and  also  of  the  inheritance  as  she 
shall  appoint ;  this  shall  be  a  trust,  and  not  an  use  executed  by  the  sL 
«7H.  8.  10.    1  Ver.  415. 

[If  A.  devises  to  trustees  and  their  heirs,  on  (rust  by  rents  or  sak  to 
pay  debts,  and  then  to  B.  for  life,  without  waste,  to  trustees,  to  suppoit, 
&c.  to  the  heirs  of  his  body^  to  A.'s  right  heirs ;  this  is  a  trust  in  eqaitjt 
and  not  an  use  executed  by  the  statute.     1  Ves.  142.] 

If  A.  purchases  a  copyhold  for  himself,  hiswife^  anddan^ter;  it 
shall  be  a  trust  for  them,  and  the  husband  cannot  surrender.  R.  Pr. 
Ch.  1. 

So,  if  a  conveyance  be  void,  being  upon  a  trust,  it  shall  be  siqipoited 
in  equity:  as,  if  tenant  jitir  auiervie  conveys  to  A.  and  B.  and  thdr  hein> 
kabend.  for  years,  upon  trust  for  payment  of  debts.  Ca.  Ch.  249. 

If  a  bargain  and  sale  be  to  A.  and  his  heirs,  to  the  use  of  B*&c 
though  there  cannot  be  an  use  upon  an  use,  yet  it  shall  be  a  trust  for  B. 
Dub.  Ca.  Ch.  115. 

If  A.  devises  tithes  taall  who  serve  die  cure  in  the  parish ;  it  shall  be 
a  trust  for  them.     2  Vent.  849. 

Trust  in  tail,  how  barred,  vide  ante,  (4  S  4.) 

(4W3.)  Implied. 

So,  if  a  testator  devises  to  A.,  who  confesses  that  the  testator  said,  tbst 
he  might  do  so  and  so  to  his  heir,  and  explains,  that  by  those  wortk  the 
testator  intended  that  he  should  pay  him  40/.  if  he  behaved  well ;  it  shall 
be  a  trust  to  pay  it     R.  2  Ver.  559. 

So,  if  a  mortgage  be  assigned  to  A.,  without  any  trust  declared,  and 
A.  confesses  that  ue  trust  was  for  B.,  it  shall  be  a  trust  for  him,  and  not 
result  to  A.    2  Ver.  294. 

If  money  be  delivered  to  A.,  and  at  the  time  the  deliverer  says,  I  give 
you  this  to  be  a  father  to  my  child,  paying  her  the  interest  during  her Llc^ 
and  after  to  her  children,  and  if  she  have  none,  the  principal  and  interest 
to  your  wife ;  .and  after  the  death  of  the  donor,  A.  makes  a  writingi 
declaring  the  trust  to  the  same  e£Pect;  it  shall  be  a  good  declaration  of  the 
trust  since  the  st  29  Car,  2.  8.   R.  in  the  the  Exch.  Mich.  6  Geo*' 2. 
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So,  if  A.  articles  for  a  purchase,  and  to  pay  the  purchase  money,  but 
the  conveyance  is  made  to  B.,  who  borrows  and  pays  the  purchase  money, 
and  gives  a  mortgage  for  it,  but  afterwards  the  mortgage  is  discharged 
by  CT,  and  then  A.  agrees  to  indemnify  him,  and  afterwards  B.  devises 
this  land  for  payment  of  debts ;  it  shall  be  a  trust  for  A.,  though  the  cre- 
ditors of  B.  are  thereby  defeated,  and  there  was  no  express  declaration 
of  the  trust  for  A.     R.  2  Ver.  167. 

If  a  rent-charge  or  annuity  is  granted  out  of  the  estate  of  B.  to  A.  to 
be  paid  in  the  first  place,  and  A.  never  demands  it  for  forty  years ;  it  shall 
be  presumed  to  be  in  trust  for  B.     2  Ch.  R.  220. 

If  a  debtor  to  the  king  purchases  in  the  name  of  his  son,  and  enjoys 
daring  his  life ;  it  shall  be  a  trust  for  the  father.     R.  Hard.  126- 

So,  if  a  man  purchases  lands  in  the  name  of  another,  the  other  shall 
be  a  trustee  for  the  purchaser. 

[If  a  man  purchases  lands  in  the  name  of  another,  it  is  a  resulting  trust. 
Wils.2l.] 

[Though  there  is  no  express  trust  in  a  deed,  yet  if  it  can  be  collected 
from  circumstances  arising  out  of  the  assignment  itself,  the  court  will 
permit  parol  evidence  to  explain  it ;  for  though  there  can  be  no  parol 
declaration  of  a  trust*  yet  parol  evidence  may  be  admitted  in  avoidance 
ofafiraud.     lAtk.447.] 

[He  who  pays  the  purchase  money^  clearly  proving  it,  has  a  resulting 
trust;  or  if  it  can  be  shewn  by  parol  evidence  that  the  pretended  owner 
was  in  such  circumstances  that  it  was  impossible  he  should  be  the  pur- 
chaser.    2Atk.  71.] 

And  that  since  the  st.  29  Car.  2.  S.  R.  2  Vent.  361.  Semb.  1  Ver. 
366, 7. 

Though  the  purchase  be  in  the  name  of  his  son,  if  he  was  before  ad- 
vanced by  his  father.     R.  2  Ca.  Ch.  232. 

[A  father  advances  his  son  in  marriage,  has  other  children  unprovided, 
sells  an  estate,  receives  part,  takes  security  for  the  rest  in  his  own  and 
son's  name,  receives  interest  and  part  of  principal,  without  son's  oppos- 
ing, dies,  executor  receives  interest,  the  son  writing  receipts  for  it;  the 
son  is  a  trustee  for  the  father.     1  Ves.  76.] 

So,  if  money  is  lent  by  A.,  and  a  bond  taken  in  the  name  of  his  son, 
an  infant,  to  whom  A.  devised  the  moiety  of  his  estate ;  the  bond  shall  be 
taken  as  his  personal  estate.     1  Ch.  R.  86. 

If  the  trustee  of  a  college  lease  renews  the  term  in  his  own  name,  this 
shall  be  for  the  benefit  of  the  cestuique  trust.  Ca.  Ch.  191.  Mod.  Ca. 
67.     1  Ver.  276.  484. 

[A.,  the  last  life  in  a  bishop^s  lease,  agrees  with  B.  to  surrender  it,  to 
take  another  for  the  lives  of  A.,  B.,  and  C,  B.'s  son,  to  be  in  trust  for 
C. ;  the  consideration  is  all  paid  by  B.,  the  lease  made  to  A.  and  hit 
heirs,  and  A.  one  day  after  executes  a  deed*poll,  declaring  the  trust  to 
be  after  his  death  to  B.,  C,  and  their  heirs ;  here  is  no  resulting  trust 
for  B.,  but  after  A.'s  death  B.  shall  have  it  for  life,  and  then  C. 
2Atk.74.] 

So,  if  an  executor  in  trust  renews  a  lease  with  his  own  money,  it  shall 
be  for  the  benefit  of  the  cestuique  trust,  subject  to  the  payment  of  the 
fine  and  charges  upon  the  renewal.     Ca.  Ch.  191. 

[If  tenant  for  lUe  of  a  leasehold  estate  under  a  settlement  renew  the 
lease,  or  get  an  additional  term  in  his  own  name^  it  shall  be  a  trust  for 
the  Uses  of  the  settiemetit.  ^  Ambler,  668. 715.]  '^ 

If 
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If  A.  takes  a  mortgage  in  the  name  of  Bp  and  bj  pavol  aaja,  tbidbe 
intends  B.  shall  have  it;  if  it  be  not  paid  in  bis  li^  bat  afterwards  bj 
bis  win  be  devises  another  estate  to  &•>  and  the  residue  of  bis  estate  to 
bis  executor,  the  mortgage  shaU  be  in  trust  for  the  executor.  R.  1  Q. 
R.  216. 

[The  court  will  consider  the  next  remainder-man  as  trustee  Ibr  a  pott- 
burnous  8on,for  the  intermediate  rents  of  settled  binds  between  the  fiukt^* 
death  and  bis  birth,  as  they  would  trustees  to  preserve  cnntingeut  re- 
mainders over;  even  supposing  that  by  law  he  bad  not  a  right  to  ntk 
fents.     S  Atk.  208«] 

[Where  one  devned  bis  estate  to  be  sold,  and  gave  tbe  residae  of 
money  to  arise  by  side  to  several  uses,  inter  alioj  part  to  a  cfaari^,  wtud 
wIas  void,  and  made  a  residuary  legatee;  tbe  cbari^  legacies  were  decreed 
to  tbe  heir.     Ambler,  643.] 

But  by  tbe  st  29  Car.  2.  3.  all  declarations,  or  creatioos  of  trust,  ibS 
be  manifested  by  some  writing  signed  by  the  party  enabled  to  dadwe 
such  trust,  or  by  his  will,  or  eke  mU  be  void;  provided,  where  a  ood- 
veyanoe  shall  be  made  of  land,  by  which  a  trust  may  arise  or  resok  bf 
implication,  or  construction  of  law,  or  be  transferred,  or  extinguished  br 
act,  or  operation  of  law,  such  trust  shall  be  of  like  efiect  as  if  tbe  m 
act  bad  not  been  made. 

And  by  the  st.  i  Ann.  16.  a  declaration  of  uses  by  deed  after  a  fineor 
recovery,  shall  be  as  good  as  if  this  act  had  not  been  aiade. 

Ajid  therefore  a  lease  for  years  to  A*  diall  not  be  averred  to  be  iatnut 
for  bim  and  B.    Semb.  1  Ver.  108. 

Yet,  if  a  son  prevails  on  his  mother,  made  executrix  by  the  will  of  bis 
Either,  to  get  a  new  will  executed,  and  himself  to  be  made  executor,  sad 
he  acts  for  bis  mother ;  it  shall  be  a^  trust  for  tbe  mother,  tboiigb  tiitre 
be  no  writing.     R.  1  Ver.  296. 

If  A.  devises  to  B.  and  C.  15002.  upon  secret  trust  to  tfaem  dedaM 
and  B.  by  letter  to  C.  mentioas  tbe  trusts ;  it  shall  be  a  suffident  deds- 
ration.     R.  2  Ver.  107. 

If  a  man  devises  to  bis  nephew,  and  afterwards  purchases  land,  sad 
aays  to  his  heir,  that  be  will  Imve  his  nephew  take  it;  though  be  has  net 
dedared  it  by  wxidngi  and  the  beir  permits  it  for  elei^en  years,  it  shaU  be 
a  good  execution  of  we  trust.    R.  £q.  R.  1 1. 

[A  testator  having  said  in  his  will,  <<  in  consideration  that  my  wife  im 
promised  to  give  what  I  shall  give  ber  to  her,  and  her  children  at  her 
death,  I  give  ber,"  Sec  This  was  held  a  truat  for  ber  chiUren  after  ber 
death.     Ambler,  519.] 

[So,  if  a  man  devise  to  his  wife,  ncrt  doubting  she  will  di^Kxe  ef  tbe 
aaroe  amongst  my  children ;  this  k  a  trust  for  the  cfaiklren,  m  she  shaD 
uppoint     Id.  20.] 

What  shall  be  a  trust  for  payment  of  debia  or  legacies^  videsate, 

<i  A  5.)-^ost,  (4  W  14.) 

Wbat,  for  making  a  diarge  upon  land^  Tide  Af^pointmcnt,  ante, 

(2  F 1.) 

What  for  charitable  uses,  videante^  (8  N  U  te.) 
What  shall  be  a  truatfor  a  wik,  vide  ante,  (2  M^  lOj 

(4W4.)  Whatnot 
But  if  a  Atber  sells  his  anoient  estate,  wbkh  wouU  bave  descended  to 


bis  son,  and  with  the  mon^parobasesoliiarbnd,  and  the  ^**^^"^ 
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Knaile  to  hiril  uni  his  eldest  son,  and  their  heirs,  ^without  any  trust  tx- 
pressed :  this  shall  not  be  constraed  to  be  a  Imst  for  the  firther,  but  an 
advancement  for  the  son,  who  shall  hold  by  stirvivorship  against  the 
devisee  of  the  father.     R.  15  Car.  2*    Ca.  CSi.  M. 

So,  if  a  father  purchases  in  the  naxtie  of  his  son  and  lieir  apparent 
(who  has  no  other  estate),  and  afterwards  manages  the  land  as  his  own, 
and  sometimes  it  is  said  to  be  the  land  of  the  mther,  sometimes  of  t!ie 
son,  but  the  son  devises  it  to  the  lather,  w1k>  proves  the  will ;  this  is 
not  a  trust,  but  an  advancement  to  the  son.  R.  Ca.  Ch.  296«  S  €%• 
R.9. 

So,  if  he  purchases  in  the  name  of  his  «on,  not  advanced,  and  after- 
wards takes  the  profits,  and  makes  leases,  wiftout  any  trust  expressed 
before  or  at  the  time  of  the  purchase.     2  Ca.  Ch.  231. 

So,  if  the  father,  lord  of  a  manor,  grants  a  copyhold  to  his  son,  though 
the  father  afterwards  takes  the  profits,  always  witii  the  consent  of  the 
son,  it  shall  not  be  a  trust  for  the  £Eitber.  H.  Ca.  CXi.  26 1 .  1  Ver. 
467. 

Or,  purchases  a  copyhold  in  the  name  of  his  son,  who  is  adnntted. 
R.  Ca.  Ch.  310.     R.  2  Ver.  19. 

So»  if  a  father  purchases  in  the  name  oF  his  son  and  heir,  widioat  de- 
claring a  trust  before  or  at  the  time  of  the  purchase,  though  alterwoords 
hededares  a  trust  for  himself.     2  Ca.  Ch.  231. 

Though  he  takes  a  declaration  of  trust  from  the  son,  when  sick,  i^the 
)K)n  afterwards  continues  the  possession ;  for  the  declaradon  was  afraiid. 
R.  2  Ver.  436. 

So,  if  the  grandfather,  after  the  death  of  tlie  father,  takes  a  bond  in 
the  name  of  his  grandson,  an  infant;  it  shall  not  be  a  trust  fcr  the  grand** 
father,  but  a  provision  for  the  grandson ;  for  he  was  then  under  die 
immediate  care  of  the  grandfixther.    2  Ca.  Oh.  26. 

So,  if  he  makes  a  lease  to  the  grandson.    Ibid. 

So,  if  a  father  by  lease  and  release  settles  an  eMfee  to  the  use  df  him^ 
self  for  lifi^  then  to  his  wife  for  Hfe,  then  to  fais'son  infee;  theimnoader  * 
to  the  son  shall  not  be  a  trust  ibr  the  fiitlier,  tlioisgh  Ihe  fitther  on  HSb 
same  day  devised  the  estate  by  his  will,  sutigiect  to  the  payment  -Of  Us 
debts.     R.  2  Ver.  28. 

If  a  purchases  a  copyhold,  and  takes  a  surrender  to  himself  his  wile, 
KiBd  daughter,  and  aflerwards  mortgages }  the  mortgi^;ee  nhal  have  no 
relief  against  the  wife,  or  daughter ;  for  the  wife  tdws  widi  her  husband 
a  moie^  by  entireties,  and  the  daughter  the  other  moiety.    Ibid.  1*20. 

So^  if  A.  takes  a  copyhold  to  himself,  his  wife,  and  B.  successive;  B. 
shall  not  be  a  Iruslee  for  A.  untboiit  a  custom  that  A.  shall  dispose  of  it. 
Ibid.  252.  264. 

[Resulting  trusts  df  copyholds  as  well  as  of  freeholcb,  are  within  the 
atatute  of  frauds,  uid  therefore  C.  Price^  who  was  the  hist  life  in  an  old 
<oopyhold  in  a'manor  in  which  the  custom  was  to  grant  copyholds  for 
three  lives  successively,  as  named,  having  renewed^  tiytbe  advice  of  the 
lord  of  the  manor^  on  the  lives  of  two  young  persons  who  were  strangers 
to  him^  ihe  fine,  which  was  120/.  being  paid  by  Price;  it  was  decreed, 
that  ihe  representatives  of  Price,  and  not  the  two  young  persons^  were 
entitled  to  the  copyhold.    Ambler,  151.] 

if  a  conv^ance  be  to  an  use,  it  shall  not  be  averred  to  be  i^ion  a 
Mcret  tmsty  if  the  trust  be  not  expressed.    R.  4  Inst.  96. 

If  a  4tetdement  be  in  oonfinnation  of  a  wifl^  wherry  the  land  becomes 

itgect 
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subject  to  the  legacies  given  by  the  will,  it  shall  not  be  a  general  trust 
for  the  testator.     R.  S  Ca.  Ch.  65.  127. 

If  a  trust  be  expressed  by  a  deed«  proof  shall  not  be  allowed  to  sbev 
a  different  trust     1  Ch.  R.  1 10. 

If  money,  found  after  the  death  of  an  intestate,  who  leaves  a  wife  and 
two  daughters,  be  by  the  wife  vested  in  a  purchase  of  lands,  settled  to 
the  use  of  herself  for  life,  and  afterwards  to  the  two  daughters  in  ui], 
remainder  to  the  heirs  of  the  wife ;  if  the  daughters  die  wiuout  issue,  the 
executor  or  administrator  of  the  survivor  shau  not  have  a  decree  for  two- 
thirds  of  the  money,  though  he  would  have  had  it  if  it  had  not  been 
vested  in  a  purchase ;  for  money  shall  not  be  followed  after  it  is  vested  m 
a  purchase.     R.  2  Ver.  440. 

So)  if  A.  borrows  money  to  discharge  the  estate  of  an  infant,  the  estate 
of  the  infant  shall  not  be  charged  with  it.     R.  2  Ver.  480. 

If  A.  enjoys  a  term  for  27  years,  and  by  his  will  declares  that  the  term 
was  taken  t^  him  in  trust  for  B.,  who  is  a  papist,  and  therefore  devises 
the  remainder  to  him :  the  protestant  next  of  kin  shall  not  have  an  ac- 
count  of  the  profits  in  the  life  of  A. ;  for  a  trust  shall  not  be  intended 
without  other  proof.     R.  Eki.  Ca.  146. 

So»  if  a  man  devises  land  to  his  wife,  in  hope  she  will  leave  it  to  his 
son ;  this  shall  not  be  a  trust  for  the  son*  Ch.  Ca.  3 10.  [Vide  ante. 
(4WS.)] 

If  he  devises  money  to  A.  for  such  uses  as  he  shall  direct  by  note,  and 
makes  no  note;  it  shall  not  be  a  trust  for  the  executor  or  legatees. 
R.  Ca.  Ch.  198. 

If  he  devises  his  personal  estate  to  his  wife,  not  doubting  she  wHI 
be  kind  to  his  children ;  it  shall  not  be  a  trust  for  them*  R-  £q-  Ca. 
122. 

[If  he  devise  his  imdivided  moiety  of  sugar  houses  and  stock  in  trade 
to  his  son  E.  C,  nevertheless,  if  his  son  £.  C.  shall  depart  this  life  widi- 
out  a  son  or  sons,  then  if  he  recommend  it  to  E.  C.  to  give  the  sugar 
houses  and  stock  to  his  other  son ;  if  £.  C  die  without  having  a  son, 
but  leaving  a  daughter,  this  is  not  a  trust  for  the  other  son,  but  a  mere 
recommendation.     Ambler,  686.] 

If  A.  by  his  answer  denies  the  trust  of  a  settlement,  a  bill  brought  b; 
the  executors  or  legatees  of  A.  afterwards,  for  an  execution  of  the  trust, 
shall  be  dismissed.     1  Ch.  R.  270. 

But  if  the  defendant  by  his  answer  confesses  a  trust,  after  such  a  sum 
paid;  it  shall  be  decreed,  though  it  be  not  proved,  nor  charged  by  the 
bill.     R.  2  Ver.  288. 

(4  W  5.)  Trust  of  goods  ;  what  shall  be. 

So,  if  a  man  gives  goods  or  chattels  to  another,  upon  trust,  to  deliver 
them  to  a  stranger,  chancery  will  oblige  him  to  do  it. 

So,  if  a  wife  lends  money  to  another,  and  the  note  for  it  expresses  that 
it  shflJl  be  disposed  of  at  her  pleasure ;  it  is  a  trust,  and  shall  be  decreed 
accordingly.     R.  2  Vent.  345. 

If  a  wife  saves  money  out  of  her  separate  maintenance,  and  puts  it  to 
interest,  without  the  assent  of  her  husband,  upon  bond  in  the  name  oi 
B.  in  trust  for  her  niece ;  the  money  shall  be  in  trust  for  her,  dioogh 
thehusband  was  not  privy.     1  Ch.  R.  126. 

Twenty  thousand  pounds  being  devised  in  trust  for  poor  relations 

who  should  claim  within  two  y€ars;  one  claimed,  and  the  daim  being 

allowed; 


Trust.  801 

hllowed^  and  a  sum  of  money  ordered,  she  died  before  it  was  paid ; 
the  suiti  allowed  was  ordered  to  be  paid  to  her  eitecutor.  Ambler, 
708.] 

[Soy  another  having  claimed,  but  dying  before  any  part  of  the  legacy 
was  ordered  to  be  applied,  it  was  ordered  that  her  executor  should  be 
paid  what  the  trustees  should  think  proper,  they  having  a  discretionary 
power  of  distribution  by  the  will.     Ambler,  711.] 

[When  legacies  were  given  lo  charities,  with  directions  that  the 
qualifications  of  the  persons  and  the  charities  should  be  at  the  discretion 
and  choice  of  his  executors,  this  was  held  to  be  a  trust,  and  not  merely 
a  naked  power,  and  that  it  Went  to  the  surviving  executor.     Id.  584 J 

[But  where  several  legacies  and  annuities  w^re  given,  payable  out  Oi 
testator's  estate,  and  the  residue  to  be  disposed  of  in  charity,  to  such 
persons,  and  in  such  manner  as  the  executors  or  the  survivors  of  them 
should  think  fit,  and  four  executors  were  appointed ;  two  being  dead^ 
and  another  very  ipfirm,  a  bill  was  brought  to  have  other  trustees 
added.] 

[It  was  referred  to  the  master  to  appoint  additional  trustees  to  sustain 
the  annuities,  but  held  that  the  new  trustees  could  not  dispose  of  the 
residue  in  charity,  the  power  being  confined  personally  to  the  executor. 
Id.  309.] 

[If  a  solicitor  makes  an  absolute  conveyance  from  a  Woman  parted  from 
her  husband,  and  having  a  child,  of  1000/.  (all  she  has)  to  himself  for 
services  done,  and  favours  shewn,  and  she  says  afterwards  she  has  given 
it  himy  but  he  wiU  take  care  of  her  daughter^  then,  that  she  has  given 
all  to  her  daughter;  and  the  solicitor  denies  he  has  any  deed  when  the 
husband  pays  his  bill,  (in  which  is  a  charge  for  perusing  the  draft  of  it), 
and  says  in  a  letter  to  the  husband,  that  the  wife  having  a  confidence 
in  his  honour  towards  the  child,  and  being  sensible  of  services  done,&c« 
did  execute,  &c. ;  it  shall  stand  as  a  security  for  any  sums  still  due  to  him, 
and  as  to  the  surplus  as  a  trust  for  the  child,  or  if  dead,  for  the  father 
her  representative.     2  Atk.  296.] 

So,  if  a  man  devises  goods  and  chattels  to  A.  for  life,  and  afterwards 
to  B.^  this  shall  be  a  trust  for  B.  U.  where  tlie  chattels  were  rarities, 
which  he  intended  should  go  as  heir-looms,  and  were  devised  to  the  use 
of  A.  for  his  life.  Ca.  Ch.  ISO.  1  Ch.  R.  110.  R.  2  Ver.  2^5.  831. 
Vide  ante,  (4  G  1.) 

If  a  man  gives  his  persona]  estate  to  A.  in  his  lifetime,  and  afterwards 
directs  him  to  take  care  of  his  funeral,  and  to  pay  two  legacies  to  his 
nephew ;  A.  has  it  only  as  a  trustee.     R.  £q.  Ca.  115. 

If  a  man  devises  his  personal  estate  to  the  son,  with  which  hifr  wife  is 
enseint,  and  if  such  son  dies  before  2 1  or  marriage,  to  his  brother ;  if  the 
son  dies,  the  brother  shall^ave  it.     1  P.  W.  502. 

If  a  man  levies  more  than  he  ought  for  his  debt,  he  stands  a  trustee 
for  the  surplus  to  the  debtor.     Semb.  2  Ca.  Ch.  184. 

So,  if  a  bond  be  given  to  A.  as  a  trustee  for  B.,  and  A.  by  practice 
induces  B.  to  answer  upon  oath  in  chancery,  that  it  was  for  the  use  of  A* 
and  not  in  trust  j  yet  upon  proof  of  the  fraud  the  trust  shall  be  decreed. 
R.  Ca.  Ch.  1S4. 

So,  if  A.  by  a  former  answer  acknowledged  a  bond  to  be  satisfied,  with 
intent  to  avoid  a  sequestration }  yet  in  equity  he  shall  be  relieved. 
U.  Ca.  Ch.  154. 

If  A.  to  whom  a  bond  is  given  in  trust  for  B.  becomes  Jilo  de  se. 
Vol.  11.  SF  B.  shall 
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B.  shall  be  relieved  by  the  st  33  H.  8.  39.    tiard.  176.    Vicle  tlso, 

(^)- 

[If  A.  by  will  leaves  a  bond  to  B^  and  by  a  subsequent  will  leaves  k 

to  C.  on  a  promise  that  C.  will  at  her  death  leave  it  to  6.;   and  after 

A/s  death  C.  makes  a  deed  of  gift  of  it  to  B.  to  take  place  at  her  death, 

and  declares  she  would  not  cheat  B.,  and  that  she  did  it  in  regard  to  ha 

promise,  and  then  dieS)  and  makes  D.  (the  obligor)  her  executor;  Ha 

court  will  decree  D.  to  pay  the  bond  to  B.     3  kui.  539.] 

A  trust  of  a  personal  estate  may  be  averred  by  parol.     1  Ver.  51. 

If  a  man  has  only  an  equity  in  land,  it  may  by  parol  be  subjected  to 
the  payment  of  debts.     1  Ver.  45. 

(4  W  6.)  Assignment  of  a  trust. 

So,  a  trustee,  with  the  assent  of  his  cestuique  trust,  or  by  the  dik^ecSiQiii 
of  the  Court,  may  assign  his  trust  to  others. 

Or,  may  release  to  nis  co-trustees. 

And  shall  be  decreed  so  to  do,  if  he  refuses  the  trust.    Ch.  R.  2&8. 

So,  if  a  devise  be  to  several  trustees,  and  when  they  are  reduced  to 
three,  that  they  shall  assign  to  others ;  the  court  Will  oblige  them,  whai 
reduced,  to  assign  to  others. 

And  if  they  do  it  not  till  all,  except  one,  are  dead,  the  survivor  alooe 
Ytiay  assign  to  others,  and  the  trust  shall  not  result  to  the  grantot,  for 
want  of  an  assignment.     R.  2  Ver.  749. 

But  if  a  trustee  assigns  without  the  Consent  of  the  cestuique  trust,  or 
of  the  court,  to  one  who  becomes  insolvent,  he  shall  answer  for  liis  default 
R.  Bridg.  38. 

So,  if  a  trust  devolves  to  the  heir,  he  may  transfer  it,  or  accept  it  upon 
terms,  viz.  that  he  shall  be  reimbursed  his  charges  out  of  the  trust  estate, 
and  shall  not  answer  for  more  than  he  receives,  nor  for  the  lo&s  of  money 
but  out  at  interest  pursuant  to  the  will,  and  shall  account  yearly.  Ciu 
K.  32. 258. 

If  an  administrator  assigns  a  term,  in  tf  ast  tdr  himself,  and  the  admi* 
nistration  is  afterwards  revoked,  upon  a  citation  or  appeal ;  the  assign- 
ment shall  be  avoided  by  a  decree  in  chancery  at  the  suit  of  the  nev 
administrator.     2  Ca.  Ch.  129. 

[When  trustees  in  whose  names  stock  shall  be  standing  at  the  bank 
shall  be  absent  or  bankrupt,  the  court  of  chancery  or  exchequer  nuiy 
order  stock  to  be  transferred  and  dividends  paid.  36  G.  8.  c.  90.  s.  1.] 

[If  bankrupts  refuse  to  transfer  stock  standing  in  their  own  right,  the 
chancellor  may  order  it  to  be  transferred  to  the  assignees.    Id.  s.  2.] 

[Stock  standing  in  the  name  of  lunatics  or  their  committees^  tnay  be 
ordered  by  lord  chancellor  to  be  transferred.     Id.  s.  3.] 

[Where  money  under  controul  of  a  court  of  equity  is  subject  to  be 
invested  in  t!ic  purchase  of  premises  to  be  settled  in  such  manner  that  it 
would  be  competent  to  bar  estates  tail,  &c.  Court  may  order  the  money 
to  be  paid  or  applied  as  they  shall  appoint.      89  8c  40  G.  8.  c  56.2 

[Securities  for  such  money  may  t>c  also  transferred  by  order  of  such 
court.     Id.  s.  2.] 

(4  W.  7-)  Removal  oi  a  trustee. 

So,  a  trustee  may  be  removed  fitym  the  trtmt,  if  the  others  will  uot  joki 
with  him,  though  he  does  not  consent  to  it,    Ri  2  Ca.  Ch.  131. 


(4  W  8.)  Seicuritj  required  of  him. 

So,  a  trusts  shall  be  bound  to  jp^Hbrm  his  trust, 
^f gidibcts  are  devised  to  A.  ibr  his  life,  and  afterwards  to  fi.,  A.  being 
^  trustee,  shall  be  obliged  to  give  security  to  deliver  thetti  to  B.     1  Ch. 

lR.iio. 

(4  W  9.)  Trust,  how  it  i^all  be  executied.-^PuiBuaiit  to  the 

intents 

If  a  man  d^s^  an  estate  to  his  wife,  to  be  distributed  during  her 
tddowhood  ainofngst  his  dallghtets  by  a  former  wife,  and  she  marries, 
tibd  aPterwardis  distributes  kno^t  to  one  daughtigr,  it  is  not  good ;  tor  a 
trust  ought  to  bie  precisely  pursued  according  to  the  Intent  of  the  makel', 
Md  therefote  the  dtetribotion  must  be  before  her  second  marriage.  Ca* 
tih.  3 1 0.     Vide  post,  (*  W  1 3.) 

If  land  be  devised  in  tru&t  for  A.  and  B.  rateably,  and  that  it  shall  be 
tbnveyed  to  them  ih  litte  tort,  ft  ^hall  be  conveyed  io  them  in  common. 
R.  ll^v.^5fi. 

If  a  trust  be  to  pay  200/.  to  two  of  the  dai^hters  of  B.  born  or  lo  be 
botii ;  A.  then  born  $hall  have  lOOZ.^  though  B.  has  two  daughters  a^-* 
wards  born.    R.  1  Ch.  It.  IM. 

tf  a  man  devises  1500/.  in  trust  for  A.  for  life,  and  if  she  survives  her 
husband  to  be  disposed  of  to  A.,  but  if  her  husband  survives,  to  go 
auiongthe  children  of  B.  as  A.  directs;  A.  makes  no  direction,  but 
survives ;  B.  had  five  children  at  the  time  of  the  devise,  but  four  die 
having  issue ;  the  whole  1500/.  goes  to  the  child  who  survives,  for  grand- 
"ChRdren  cannot  take  by  a  devise  to  children,  if  any  child  is  living ;  other- 
Wise  if  all  the  children  are  dead.  R.  cont.  per  Jefieries,  but  per  Com- 
inissioners  ace.     9  Ver.  108. 

If  a  devise  be  of  300/.  a-piece  to  two  daughters,  and  to  the  third 
daughter  as  much  as  his  executor  pleases ;  she  shall  have  300/. 

^When  there  is  a  general  trust  of  money  for  a  society,  a  particular 
member  cannot  set  off  his  private  debt  against  the  share  he  may  be  en- 
titled to  on  a  contingency.     2  Atk.  84.] 

[At  common  law  a  trust  estate  shall  not  be  set  up  in  ejectment,  to 
defeat  the  cestuique  trust.  Doug.  721.  And  a  trustee  shall  not  be 
permitted  to  bring  an  ejectment  against  the  cestuique  trust.  1  T.  R.  787* 

4  T.  R.  683.] 

[In  the  case  of  a  plain  trust,  where  the  trustees  were  directed  to  convey 
\o  a  devisee  on  his  attaining  21 ;  the  jury  may  be  directed  to  presume 
a  conveyance  at  any  time  afterwards,  though  considerably  less  than  20 
;^ears;  it  is  what  they  are  bound  to  do,  and  what  a  court  oF  equity  will 
compel  Uiem  to  do,  if  they  had  refused.     4  T.  R.  682.] 

(4  W  10.)  When  money  shall  be  decreed  in  specie. 

If  a  man  devises  money  to  be  vested  in  land,  to  be  settled  to  A.  for 
life,  and  afterwards  to  B.  in  tail,  and  afterwards  to  C.  in  tail ;  if  A.  dies, 
and  B.  is  under  age,  the  money  shall  not  be  decreed  to  B.     Vide  post, 

(4  W  16.) 

Sd,  if  B.  be  of  fiill  age,  though  he  might  by  recovery  bar  him  in  re- 
•mamderi  for  perhaps  be  will  not  suffer  a  recovery,  or  may  die  before 
be  does.     R.  cont  but  per  Cowper  ace.    2  Ver.  5S2. 
If  mon«7  h  articled  to  be  laid  out  in  land,  to  be  settled  on  A.  for  life, 

3  F  2  remainder 
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remainder  to  his  first,  &c.  sons,  remainder  to  his  right  heirs,  and  A. 
dies,  leaving  an  only  son  ;  the  court  will  not  order  him  the  money  on 
petition.     Per  King  C.     Cont.  per  Parker  C.     3  P.  W.  IS.] 

•  So,  a  conveyance  shall  be  decreed  to  cestaique  trost  in  tail  only  for 
an  estate  tail,  and  not  in  Fee.     R.  2  Ver.  428. 

[So,  if  money  is  to  be  vested  in  a  purchase  to  the  use  of  hosband  and 
wife  and  the  survivor  for  life»  and  afterwards  to  the  heirs  of  their  bodies, 
and  for  default,  to  the  heirs  of  the  body  of  the  wife,  and  afterwards  to  B. 
the  brother  of  the  wife  and  his  heirs ;  the  wife  dies  without  issue,  and 
then  the  husband  dies  before  the  purchase  made ;  the  money  shall  be 
decreed  to  B  who  was  also  administrator  de  bonis  7wn,  &c.  to  the  wife, 
and  not  to  the  administrator  of  the  hasband,  though  he  survived.  Coat, 
per  Trevor  and  Rawlinson  ;  but  Hutchins  ace.     2  Ver.  227.3 

If  A.  devises  500/.  a-piece  to  his  two  daughters,  to  be  laid  out  in  s 

Eurchase  and  settled  upon  his  daughters,  and  if  either  of  them  die 
eibre  marriage,  150/.  or  land  to  that  value,  to  go  to  the  survivor  ;  one 
of  them  marries  and  survives ;  her  husband  shall  have  the  whole  given 
to  his  wife,  and  the  survivorship ;  for  it  shall  be  regarded  as  money. 
R.  2  Ver.  284. 

[If  3000/.  is  vested  in  trustees,  2000/.  for  the  eldest  son,  and  lOOOL 
for  the  younger  children,  and  there  is  a  proviso  in  the  article,  that  the 
^00/.  shall  be  laid  out  in  land,  to  be  to  the  same  uses,  and  subject  to 
the  same  conditions  as  are  declared  concerning  the  money^  and  part  cl 
the  3000/.  is  accordingly  laid  out ;  this  shall  be  considered  as  money  and 
not  as  land.     2  Atk.  185.] 

So,  if  money  be  agreed  to  be  vested  in  a  purchase  to  such  and  such 
uses ;  every  party  shall  be  decreed  to  have  a  like  interest  in  the  money 
as  he  would  have  had  in  the  land,  if  it  was  purchased.  2  Ch.  EL 
409. 

But  where  money  is  decreed  to  one  who  would  be  tenant  in  tail  of  the 
land  when  purchased,  it  shall  not,  after  ten  years  are  elapsed,  be  restored 
him  in  remainder.     2  Ver.  552. 

If  money  be  devised  for  a  purchase,  to  be  settled  on  a  daughter  in  tail 
her  husband  shall  have  the  benefit  for  his  life,  though  the  wife  died 
without  issue  before  the  purchase  made,  if  there  was  issue  bom ;  for 
the  husband  would  be  entitled  to  be  tenant  by  the  curtesy-  R.  S  Ver. 
536. 

So,  if  money  be  devised  for  a  purchase  to  be  settled  upon  A.  for  life, 
afterwards  to  trustees  for  his  life,  afterwards  to  the  heirs  of  the  body  of 
A.  remainder  to  others  ;  it  shall  be  decreed  to  be  setded  on  the  first  and 
other  sons  of  A.     Per  King,  5  Geo.  2.  SS.  34. 

[If  by  marriage  articles  money  is  to  be  laid  out  in  lands  to  hnsbond 
for  life,  trustees  to  preserve,  &c.  wife  for  life,  their  children,  as  they  or 
survivor  shall  appoint,  in  default,  equally,  if  but  one,  to  that  and  the  h^ 
of  the  body,  in  default,  to  husband  in  fee;  and  they  have  issue  only  one 
daughter,  who  marries  A.,  and  the  money  is  paid  to  them,  she  not  beii^ 
smjurtSf  nor  separately  examined,  and  she  dies;  the  money  shall  not- 
withstanding be  considered  as  land,  and  the  sister  of  the  half-blood  shall 
claim  it  under  her  father.     2  Ves.  174.] 

So,  a  trust  of  land  shall  be  decreed  pursuant  to  the  nature  of  the  land; 
as,  if  land  be  of  the  nature  of  gavelkind^  or  borough  English,  it  shall 
be  decreed  to  all,  or  to  the  youngest  son.    Vide  Uses,  (D  %)  * 

If  a  trust  be  of  a  copyhold,  where  by  custom  the  eldest  daughter  takes 

8  tk 


Trust.  805 

•  • 

die  whole  ;  it  shall  all  be  decreed  to  the  eldest  daughter.     R.  2  Rol- 
780. 1.  40. 

So,  trusts  are  to  be  construed  by  the  same  rules  as  legal  estates* 
1  P.  W.  14S. 

How  a  trustee  shall  account  for  money^  or  the  profits  of  the  tnist- 
estate,  vide  ante,  (2  A  1^  &c.) 

How  he  ought  to  pay  legacies  or  other  money,  vide  ante,  (8  G  3. 
&c.) 

.  When  a  trustee  may  sell  for  performance  of  the  trust,  vide  ante^ 
(3  A  6,  7.) 

(4  W  11.)  When  at  the  discretion  of  the  trustee. 

But  where  a  trustee  has  power  at  his  discretion,  chancery  will  not  con« 
trol  his  judgment ;  as,  if  a  man  devises  his  lands,  goods,  and  chattels  to  A. 
upon  trust  that  he  gives  them  to  his  children  and  grandchildren  according 
to  the  demerits,  and  he  gives  all  to  one ;  the  others  shall  not  be  re- 
Keved;  for  the  testator  submitted  the  whole  to  his  judgment  R.  Ca. 
Ch.  309.     1  Ver.  356. 

[If  trustees  having  an  absolute  discretionary  power  will  not  act,  the 
court  cannot  act  for  them,  unless  in  case  of  a  charity.  Semb.  2  Yes. 
57.] 

[Otherwise,  if  a  rule  is  laid  down  for  their  conduct.     Ibid.] 

If  A.  settles  his  lands  to  the  use  of  such  child  or  children,  and  in  such 
proportion  as  he  shall  appoint  by  wilt,  &c  If  A*  gives  an  annuity  to 
the  youngest  son  and  portions  to  the  daughters,  it  will  be  well,  though 
he  does  not  distribute  the  land  itself  among  them.     Semb.  2  Ver.  80. 

If  he  gives  100/.  to  each  of  his  children,  and  if  one  dies,  his  portion 
to  go  to  one  or  more  of  the  survivors,  as  his  executor  thinks  proper;  the 
executor  may  give  the  whole  to  one.     R.  2  Ver.  51*3. 

But  if  a  devise  be  to  an  executor  of  land  to  be  sold  for  payment  of 
debts,  when  the  executor  thinks  proper ;  he  cannot  sell^  if  there  are  per- 
sonal assets  sufficient.     Ca.  Ch.  281. 

Nor,  more  than  is  necessary ;  for  their  discretion  ought  to  be  regu* 
latedby  equity.     Semb.  Ca.  Ch.  281. 

If  a  devise  be  to  a  wife,  upon  trust  that  she  shall  dispose  of  it  only  for 
the  benefit  of  her  children,  she  ought  to  make  an  equal  distribution. 
R.  1  Ver.  67.  355.  414. 

[If  testator  leaves  his  personal  estate  to  be  disposed  of  among  his 
family,  as  this  court  shall  think  fit,  it  will  do  it  according  to  the  statute 
of  distributions.     2  Ves.  110.] 

.  [Yet,  where  testator  has  left  his  estate  to  trustees,  to  give  the  residue 
among  his  friends  and  relations,  where  they  shall  see  most  necessity,  and 
as  they  shall  think  equitable,  and  the  trustees  refuse  to  act,  the  court  will 
refer  it  to  a  master  to  see  in  what  proportions  it  shall  be  distributed  to 
the  next  of  kin.     Ibid.] 

If  a  man  devises  to  his  wife^  to  be  distributed  between  his  daughters 
as  she  shall  judge  meet,  having  a  daughter  by  his  wife  and  another  by  a 
former  venter,  and  the  wife  give  1000/.  to  her  own  daughter,  and  only 
100/.  to  the  other  daughter ;  the  latter  shall  be  aided  in  equity.  1  Ver. 
355.     R.  Ch.  R.  355. 

If  land  be  devised  to  A.  upon  trust  to  sell  the  whole  or  part  for  pay- 
ment of  debts ;  if  he  pays  debts  to  the  value  of  the  landj  it  is  a  per- 
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fo^oMxtee  of  tbe  tnut^  9ud  A.  hinpuself  becone^  ikfi  fnuvh>scT.    B.  C^ 
Ch.  199. 

So,  if  he  [lays  |q  the  value  of  part  ^ith  1ms  ovn  money*  h^  $ball  ks 
purchaser  pto  tanto ;  for  he  had  power  to  sell  the  whole  or  paf^  Ca. 
Ch.  199. 

If  a  devise  be  of  land  to  be  settled  upoq  such  son  of  B.  as  the  tnt&o 
tees  sliall  think  proper ;  the  court  will  give  a  day  to  the  trustee  ya^  «^e 
a  nomination;  otherwise  the  court  wul  name  which  son  they  pleass^ 
Ch.  R.  56. 

If  400/  be  devised  to  executors,  to  be  distributed  among  ih^in  apd 
their  I'lotbers,  according  to  their  necessity,  as  the  executors  please;  a 
double  sliare  shall  be  given  to  the  heir,  he  having  a  smaller  provision. 
R.  and  aff.  in  Pari.  2  Ver.  421. 

If  a  lease  be  qpon  trust,  that  w  in^efisastfde  estate  be  s^tMl  IP  A^foe 
life,  and  atterwards  to  his  wife  tlor  life,  with  remfando^  ovcv^^  sind  the 
land  of  a  delinquent  is  settled  in  1QA7»  and  acc^ited  of  by  4K^  Vhd 
proof  made  tliat  this  land  was  intended  to  be  se^tl^i  ^  tri^  ii 
performed,  though  afte^*  t^e  r^tpratioo  tbe  \9ffA  is  evicted^  E^  Ca* 
Ch.  298, 

And  the  accept^ce  by  tl\e  In^sband,  a^a  bwcU  U¥^  ^ife*     Qa*  Ch. 

?98. 

(4  W  12.)  Wlien  equity  with  a  legal  interest  shall  be  prefened 

to  mere  equity. 

If  A.  has  ai\  equal  eqiiity  ^yith  Bw  s^nd  afterwmrd&  obtaina  th^  kgsl 
interest  also,  he  $nall  be  "preferred  in  equity  ta  B. ;  as>  if  a  mortgage^ 
statute,  recognizance,  or  judgment  bte  made  by  C.  to  D.,an4  afXeptards 
C.  maVes  a  seeped  mortgage  to  ^.^  and  a  subsequent  mortage  ta  A. 
If  A.  after  wards  purchases  the  prior  mortgage,  status  re^gaizamce,  or 
judgment,  he  shall  bold  the  estate,  till  he  is  satisi^  Us  last  n¥»^gi^ 
before  B  can  redeem  him.     Videa^te,  (4  A  10.) 

But  if  there  be  a  collusion  in  A«,  B-  shall  be  pr^erred  i  as^  if  A.  had 
notice  of  (he  prior  incumbrance  before  the  ^1ortgag^  tg  hicn.. 

So,  if  a  husband  having  a  t^m  iys  years,  makes  a  m^rtgi^  thereof 
to  D.,  and  afierwardii  in  consideration  of  (ha  canceling  a  bcftid  ipiadc 
for  the  benefit  of  bis  witbji  h^  laase  an4  release  setdes  the  lap4s  npco 
the  wife  and  her  heirs,  and  she  devises  to  B.  (who  also  obtanie(l  a  relessi 
thereof  from  her  heir  at  law)  in  the  lifcrtime  of  her  h\i^bandj^  ivho  after- 
wards, in  consideration  of  a  maci'i^^>  s^le$  ^  lands  lypw  A.j(  who 
obtains  the  prior  mortgage,  b^t  denies  nptic^ ;.  ya^  B.  who  toc4;  <Nit 
administration  to  the  wife  shall  be  preferred.     R.  £q.  C^  1,4|4. 

(4  W  13.)  Trust,  how  it  shall  be  decreed.— AccordiAg  to  the 

intent  of  the  mak^r. 

A  trust  shall  be  decreed  as  near  ^  the  intention  of  the  mal^^  as  may 
be;  and  therefore,  if  it  be  agreed  that  land  shall  be  sietded  ^P9nt])ewife 
for  her  jointure,  and  afterwards  to  (he  issi^e  of  the  wife;  it  shall  be  de- 
creed to  the  hui>l)aiid  for  hj;i  life,  and  a^^wards  to  the^ife,  &c. ;  Gar  a 
iointure  in^Mjrt!^  an  eiitate  to  the  vfife,  after  th^  death  pf  her  bodliaiid. 
K.  Ca  Cb.  1^5.     Vide  ante,  (4  W  9.) 

If  drtidoN  upon  marriage  are,  that  band  shall  be  settled  upon  the  hm 
pf  the  body  of  thbe  bttsban4  by  hj;^  wife;  it  shall  b^  depreo^  tXMt  die 
s^ttfeipfipti  bf  to.  tho  Mi^^m^  %  lif%  r^ma^c  to  trwiti^  to  pKe« 
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s«rv&  Sec.  i^mvnder  to  the  first  and  other  sons  in  tail.     R.  2  Ver.  IS. 
670.  702, 

Otherwise,  if  there  be  a  dense  upon  such  trust;  for  the  devisee  shall 
take  according  to  the  words  of  the  will.  Cont.  per  Cowper ;  but  upon  ^ 
re-hearing  per  Harcourtacc.  2  Ver.  670.  (Vide  1  P.W.  1^2.) 

[If  a  man  leaves  money  to  be  laid  out  in  land  to  be  settled  under  several 
limitations  to  different  branches  of  t^is  family,  and  there  are  no  trustee;! 
to  preserve  contingent  remainders,  the  court  will  or^er  such  trustees 
to  qe  inserted  in  the  settlement.    2  Atk.  279.] 

[If  by  ^larriage  settlement  of  A.  and  B;  money  is  fissigned  to  trustees, 
to  be  If^id  out  in  land  with  the  consent  of  A.  and  B.  or  me  survivor,  tq 
the  use  of  A.  and  B.  and  the  survivor  for  life,  remainder  to  trustees  to 
preserve,  &c.  remainder  to  the  first  and  other  sons  in  tail  male,  re« 
mainder  to  the  daughters  in  ^il  g^eral,  remainder  to  the  survivor  of  At 
and  B.  in  fee;  and  there  are  several  children,  and  on  the  marriage  of 
the  eldest  son  C.  he  covenants  to  convey  this  money  (if  he  survives  hi& 
father)  to  trustees,  to  purchase  land  for  particular  purposes;  and  A.  by 
his  will  devises  this  money  to  C,  and  requires  him  to  give  a  discharge 
of  all  demands  on  his  estate,  which  he  does,  and  the  money  is  paid  ta 
him  with  the  consent  of  his  brothers :  this  money  is  not  liable  to  any 
entail,  nor  to  be  laid  out  in  land,  nor  considered  as  a  debt  upon  C.'^ 
estate,  but  he  shall  have  it  as  his  absolute  property,     3  Atk.  440.] 

[If  a  trust  in  equity  is  devised  to  A.  for  life,  without  waste,  to  trustees 
fer  A.*8  life  to  support,  8^c.  and  to  the  hcir<5  of  A.'s  body,  and  then  to 
testator's  right  heirs;  this  is  a  trust  executory,  as  to  the  heirs  of  A.'s 
body,  and  these  words  shall  be  taken  as  words  of  purchase  to  fulfil  tes- 
tator's intention ;  and  A.  takes  only  an  estate  for  life,  with  contingent 
remainders  to  his  i^sue  successively.     )  Ves.  142.     1  Wils.  238. J 

So,  if  a  devise  be  to  trustees  for  payment  of  debts,  and  that  they  settle 
the  remainder  on  his  son  and  the  heirs  of  his  body,  but  take  care  that  he 
may  not  dock  the  entail  during  his  life ;  it  shall  be  decreed  to  the  fion  for 
his  life  only,  not  in  tail.     R.  2  Ver.  526. 

If  a  settlement  be  pursuant  to  articles,  to  the  husband  for  life,  to  the 
wife  for  life,  to  the  first  and  other  sons  of  the  marriage  in  tail,  anc^ 
afterwards  to  the  sons  of  the  husband  by  a  second  wife  in  tail,  and  then 
to  the  heirs  of  the  body  of  the  husband,  where  the  articles  were  to  the 
heirs  female  of  the  body  of  the  husband ;  it  shall  be  rectified  by  decree. 
2  P.W.  349. 

Though  the  articles  were  made  in  the  year  1685,  and  the  settlement 
afterwards  in  the  same  year,  and  there  was  an  acquiescence  for  40  yearf, 
and  a  recovery  suffered,  and  a  devise  made  by  the  husband.  R.  cont. 
per  Exchpq.  but  reversed,  2  P.  W.  349. 

If  after  articles  a  settlement  be  mad^,  with  a  provision  of  portions  for 
the  daughters  of  a  former  marriage,  the  settlement  shall  be  good.  2  P.W. 
540. 

So,  a  trust  shall  be  decreed  according  to  the  intention  of  the  party, 
though  the  words- import  a  different  construction  ;  as,  if  a  man  devises 
lands  in  trust  for  K.  in  tail,  and  if  she  dies  without  issue,  to  B.  for  life  ; 
i^nd  in  another  clause  says,  if  K.  dies  without  issue,  and  B.  is  then  dead, 
then  and  not  otherwise  to  A-  in  fee.  K.  dies  without  issue,  B.  survives 
her  ai^d  dies;  the  land  shall  be  decreed  to  A.,  and  not  to  the  heir  of 
the  devisor;  for  his  intent  was,  that  A*,  should  take,  and  the  words  (then 
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and  not  otherwise)  mean  only  that  he  shall  not  take  till  B.  is  dead. 
R.  2  Vent  863. 

[The  court  may  decree  trust-money  in  marriage  articles,  against  tk 
words,  to  fulfil  the  intent;  thus,  if  it  is  agreed  that  1250L  the  wife's 
fortune,  and  1250/.  of  the  husband's,  shall  be  settled  in  trustees,  to  per- 
mit husband  to  receive  during  their  joint  lives,  if  he  dies  first  wltboot 
children,  the  wife  to  have  the  2500/.  transferred  to  her,  if  he  leaTei 
children,  she  to  have  it  for  life  only,  if  they  die,  her  right  to  the  whole 
to  revive ;  if  she  dies  before  husband,  she  to  dispose  of  500/.  as  she  shall 
appoint,  in  default  to  her  mother  if  alive,  if  not,  to  her  sister,  the  rest  to 
be  at  the  husband's  disposal ;  and  she  dies  before  her  husband,  leaving 
son  and  daughter,  her  sister  (who  had  an  equal  fortune  with  her)  shaU 
not  have  it,  but  the  court  will  supply  the  words  (without  issue),  sod  it 
shall  go  to  the  son  and  daughter.     2  Ves.  194>.] 

[If  money  is  given  in  trust  for  the  child  of  A.  if  he  leaves  any  at  bis 
death,  remainder  to  B.  with  power  to  trustees  to  apply  the  produce  for 
maintenance  and  advancement,  and  A.  is  60  and  his  wife  40,  and  have 
no  child,  the  court  will  not  order  all  the  growing  produce  to  be  paid  to 
B.,  but  may  order  tome  annual  maintenance.     2  Ves.  241.] 

[If  money  devised  in  trust,  to  be  laid  out  in  lands  in  England  for  the 
benefit  of  A.,  remainders  over,  is  by  act  of  parliament  secured  on  A's 
estate  in  Scotland  during  his  minority  ;  A.  comes  of  age,  and  becomes 
lunatic,  it  may  be  called  in  and  laid  out  pursuant  to  the  trust.  2  Ves.  381] 
If  husband  and  wife  settle  the  land  of  the  wife,  to  them  for  life,  and 
afterwards  to  their  bsue,  remainder  to  the  husband  in  fee,  provided, 
that  if  the  wife  survives,  (they  not  having  issue),  she  may  revoke;  the 
husband  leaves  issue,  the  wife  survives,  and  the  issue  dies  without  issue 
in  her  life- time ;  the  wife  may  revoke.     R.  2  Ver.  651  • 

So,  a  thing  for  the  public  good  shall  be  liberally  expounded;  as,  if 
by  act  of  parliament  the  New-river  water  is  to  be  brought  to  the  north 
parts  of  the  town  $  if  it  be  brought  to  the  south  or  south-west,  it  shall 
be  within  the  benefit  of  the  act.     Per  Ld.  Somers,  2  Ver.  432. 

If  liberty  be  given  to  serve  the  city,  they  may  serve  the  parts  adjacent. 
1  Ver.  432. 

If  they  may  dig  in  alieno  solo  a  trench  of  10  feet  wide,  pipes  within  the 
same  compass  may  be  laid.     R.  2  Ver.  431,  2. 

[If  A.  by  will  gives  his  real  estate  to  his  son,  &c.  failing  which  to  tros- 
tees,  for  such  charitable  uses  as  he  shall  direct ;  and  as  to  bis  persona), 
to  the  same  trustees  to  pay  legacies,  to  allow  maintenance  to  his  sod,  and 
to  pay  it  to  him  at  age  or  marriage;  or,  if  he  dies,  to  be  disposed  of 
among  the  widows  and  orphans  of  dissenters,  and  his  poor  relations,  as 
trustees  (whom  he  makes  executors)  think  fit }  and  by  codicil  directs, 
that  in  case  of  his  son's  death,  the  lands  shall  be  sold  or  not,  as  trustees 
please;  and  the  purchase  money  or  rents  disposed  of  as  he  shall  appoint, 
or,  in  default,  as  trustees  please :  he  leaves  no  direction,  son  dies  without 
issue;  there  is  no  resulting  trust  for  the  heir  at  law,  nor  beneficial in^ 
terest  given  to  the  trustees ;  the  real  estate  is  subject  to  the  same  trust  as 
the  personal,  whether  sold  or  not  \  the  trustees  are  considered  as  trus- 
tees throughout  for  both,  and  shall  lay  a  sdieme  before  the  master  ibr 
applying  it  to  charitable  uses,  pursuant  to  testator's  intention,  bsviqg 
particular  regard  to  his  poor  relations  and  their  circimistanoes.    2  Atk* 

562.  567.] 

'  [If 
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[If  by  articles,  previous  to  marriage  of  A.  and  B-,  money  is  to  be 
laid  out  in  purchase  of  lands,  or  renewable  leases,  to  be  settled,  &c.  the 
last  limitation  to  A.  and  his  he^'s,  and  till  purchase  made,  the  trustees 
to  put  out  the  money  and  apply  the  produce  to  the  same  uses;  and  A* 
dies  before  any  purchase  is  made,  and  by  his  will  devises  all  his  freehold^' 
leasehold,  and  copyhold  in  I.  and  £•  or  elsewhere  to  B.  for  life,  and 
then  to  C.  and  his  heirs,  and  gives  his  personal  to  B.,  paying  debts  and 
l^cies,  and  makes  B.  and  C,  executors ;  the  money  shall  oe  laid  out 
in  lands  or  leaseholds.     S  Atk.  254.] 

[If  a  man  conveys  IQOO/.  to  trustees,  to  lay  it  out  in  lands  within  22 
^iles  of  C.  and  the  first  tenant  in  tail  suggesting  no  such  purchase  can 
be  found,  prays  it  may  be  laid  out  elsewhere ;  the  court  will  order  the 
trustee  to  look  out  for  a  purchase  within  the  deed,  and  if  in  convenient 
time  it  cannot  be  found,  will  deviate  from  the  strict  terms  of  the  trust. 
S  Atk.  413.] 

[A  trust  must  take  effect  according  to  the  whole  intent,  or  not  at  all ; 
therefore,  if  money  is  directed  to  be  laid  out  in  land  for  a  charity,  and 
is  void  as  to  that,  it  shall  not  be  laid  out  in  land  for  a  charity,  and  is 
void  as  to  that,  it  shall  not  be  laid  out  in  land  and  descend  to  the  heir. 
2  Ves.  52.] 

[If  A.  possessed  of  a  term,  conveys  it  to  trustees  to  permit  B»  his  wife 
to  receive  during  the  term,  if  she  so  long  live,  then  to  permit  A.  if  he  so 
lone  live,  then  for  the  heirs  of  the  body  of  B.  by  A.,  their  ^executors,  &c. 
and  for  default  to  C.  if  she  so  long  live,  and  then  to  her  two  sons;  A* 
dies,  having  never  had  issue;  the  whole  term  is  not  in  B.,  for  if  she  so 
long  live  is  the  same  as  for  life }  the  heirs  of  the  body  are  words  of  pur- 
chase, not  of  limitation.     2  Atk.  89.] 

(4  W 14.)  Trust  for  payment  of  debts. 

[If  a  man  devises  his  freehold  estate  to  trustees,  to  be  sold  fiu* 
payment  of  his  debts,  and  afler  other  legacies  gives  his  personal  estate 
to  his  nephew ;  yet  the  personal  estate  shall  be  first  applied  to  the  pay- 
ment of  his  debts,  if  there  are  no  negative  words.  Bunb.  301.  Vide  ante^ 
(3A6.— SPl,  &C-)] 

[The  personal  estate  shall  be  first  liable  to  debts  and  legacies,  and 
testator  cannot  discharge  it,  as  against  creditors ;  but  as  between  heir 
and  executor  he  may  give  his  real  estate  to  trustees,  or  charge  it  in 
equity,  pr  direct  it  to  be  sold  for  payment,  &C ;  but  in  either  way  there . 
must  be  direct  words,  or  manifest  intention  to  discharge  the  personal 
estate,  or  it  will  be  first  liable.     Per  Lord  Hardwicke,  Bunb.  302.] 

If  a  trust  be  for  payment  of  debts,  it  shall  be  decreed  against  the  heir, 
though  there  be  no  covenant  for  payment,  and  no  creditor  be  a  partv, 
nor  any  debt  expressed  particularly  in  the  deed.  Ca.  Ch.  249.  Vide 
ante,  (3  A  6.) 

But  not  against  a  purchaser.     Ca.  Ch.  249. 

So,  it  sh^l  be  decreed,  though  the  conveyance  be  defective  in  law. 
R.  Ca.  Ch.  249.     Vide  ante,  (2  T  5.) 

So,  if  A.  marries,  and  it  is  agreed  that  the  portion  shall  be  laid  out  in 
the  purchase  of  lands  to  be  settled  upon  A.  and  his  wife  and  the  heirs  of 
their  bodies,  remainder  to  the  right  heirs  of  A.,  and  a  bond  is  given  to^ 
A-  for  payment  of  the  money,  when  a  purchase  shall  be  provided ; 
A.  and  hb  wife  dicj  and  A«  directs  payment  to  his  executor  to  discharge 

debts 
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debts  and  legacies,  be  not  baving  issue ;  the  bond  shall  be  decreed  to 
the  executor)  not  (o  the  heir.     R.  1  Ch.  R.  31. 

If  land  be  conreyed  to  A.  for  payment  of  such  and  such  debts,  and 
other  land  be  conveyed  to  him  by  the  same  person  for  other  ddts;  the 
h^ir  ^all  not  have  an  account  against  A.  for  one  trust  onljy  but  the 
account  shall  be  taken  of  both  together.'    It.  1  Ver.  29. 

If  a  trust  be  for  payment  of  debts,  which  are  claimed  within  a  year,  a 
creditor  shall  nqt  be  excluded  after  the  vear,  if  there  be  not  a  decree 
for  it,  upon  a  bill  against  him,  to  compel  him  to  come  in  for  his  debt,  or 
renounce  the  benefit  of  the  trust.     R.  1  Ver.  260.  819. 

If  a  trust  be  for  payment  of  debts  in  a  schedule ;  a  purchaser  oug^t 
to  apply  his  money  to  the  payment.     Ibid.  Vide  ante,  ^4  I  6.) 

if  lands  are  settled  for  payment  of  the  party's  debts  m  4  schedule  (or 
the  term  of  1000  years,  and  afterwards  to  him  and  his  heirs ;  his  per- 
sonal estate  shall  go  in  aid  of  the  real,  for  the  benefit  of  the  heir.  CL 
R.  480.     Vide  ante,  (3  A  3.) 

If  an  act  of  parliament  directs  payment  of  mortgages  in  the  first  place; 
they  shall  be  paid  before  f^  prior  statute  or  recogni^nce,  though  there  be 
a  gener^il  savmg.    2  Ver.  712. 

If  a  devise  be  for  payment  of  debts,  and  debts  upon  bond  are  in  part 
if^tisfied  out  of  the  personal  estate,  the  residue  shall  be  paid  out  of  the 
land  devised.  Per  Harcourt,  1  P.  W.  228.  Vide  ante,  <S  A  3.)  (Vide 
2  P.  W.  416.) 

So,  debts  which  the  devisor  contracted  for  necessaries  during  his  in- 
fancy.    1  P.  W.  558. 

Or,  money  borrowed  in  his  infancy,  to  pay  for  mere  necessaries,  not 
for  extravagances.     Ibid.  559. 

So,  debts  which  the  wife  of  the  devisor  had  contracted  to  pay  fer 
necessaries.     Ibid.  483. 

If  lands  in  mortgage  are  devised  to  an  infant  in  fee,  subject  to  the 
ipeumbrances  thereupoPi  and  other  lands  ar^  devised  to  B.  for  payment 
qif  debts ;  the  latter  shall  be  liable  to  the  payment  of  th^  mortgage. 
2  p.  W.  386. 

ilf  one  indebted  b^  note,  after  the  six  years  elapsied,  makes  his  will, 
charges  his  lands  with  payment  of  his  debts,  such  will  revives  the 

d^t.    3  p.  Wf  79.] 

Put  a  trust  for  payment  of  debts  shall  not  be  applied  for  any  debt  cot 
due  at  the  timei  without  an  express  provision.     H.  1  Ver.  29. 

^qr,  for  a  d^bt  arising  by  th^  p^r^'s  misfeasance  i  as,  an  escape, 
hri?ach  of  trust,  &c.     I  Ver.  43 1, 2.     Eq.  Abr.  1 38. 

Nor,  for  a  debt  which  ^^  contracted  malaj^e.     1  Ver.  432. 

3cb  if  by  marri^e  articles,  a  man  i^ees  to  purchase  400/^  per  ann. 
to  be  settled  on  the  husband  for  life,  then  on  the  wife  for  life,  and  after- 
wards to  the  heirs  of  their  bodies,  and  if  he  dies  before  the  purchase,  that 
the  wife  shall  have  3000/.  or  400/.  per  ann.  at  her  election  ;  the  husband 
dies  before  the  purchase,  having  several  children,  the  wife  chooses  the 
3Q00/ff  whereby  there  are  no  assets  for  creditors ;  she  shall  be  compelkd 
to  take  the  400/.  per  ann.     B.  2  Ver.  605. 

[If  an  estfiie  is  devised  in  trust  to  raise  by  rents,  mortgage^  or  sale, 
eppugh  to  pays  &c.  and  subject  thereto,  to  a  daughter  in  strict  settlemenit 
n^mauider  over ;  the  estate  is  not  sufficient,  during  the  life  of  a  jcMntress^ 
to  fcj^p  dpwn  the  interest,  and  arrear  accrues ;  afterwards  jt  is  moie 
tbw  wffipicAt ;  the  4$urplus  now  shall  be  applied  to  pay  tlie  former 


^rrear,  but  ^e^  dauahter  wpfpvWed  fpr  ^hf^l  f r§ti  bav^  ^  mAU)t«mniq«- 

1  Ves,  93.;] 

[Trvistees  tp  pay  deb^  IP^  s^U  «r  caorlgagej  wUhput  a,  deoroe^ 

2  Ves.  587.] 

^  [But  h^  cannpt  ?ell  by  private  qpatract,  after  ft  biU  bxQVglit  by  ore- 
ditors,  and  submitted  tp.     AnQbler^  676.] 

(4  W  l^.j  A  tjuat  ahaJl  be  decreed  tQ  him  mtUo  wo^ld  toko  if 

the  settlement  were  completed. 

If  ther^  be  a  trusty  (hat  money  be  laid  out  in  a  pur<;has^  of  Iwd  tQ  be 
settled  to  $uch  and  ^uch  uses,  every  on^  s^haU  h^v^  (he  $a,p;^  b^^pefi^  if 
the  paxties  die  without  ^  setttopiqnt,  a$  he  would  hav?  had  if  Upd  bftd 
been  settled.     2  P.  W.  174. 

J^Sy  if  the  land  was  tp  be  settled  upon  a  woman  and  the  heir^  of  ber 
body ;  if  she  marries,  and  has  issue,  and  dies  before  any  settlements  Hat 
husband  shall  be  alloij/ed  to  have  tbe  interest  fpr  bU  \\f^i  foi^  he 
would  have  been  tenant  by  th^  curtesy,  if  the  settlement  h(id  beep  madfw 

3  Ver.  585. 

So,  if  the  trust  of  land  be  for  ^  womap  and  the  heir^i  q[  her  body  \ 
her  husbapdi(  if  he  has  issue^  shglt  be  tenant  by  the  cqrtesy.  2  Ver. 
585.681. 

But  if  the  settlement  directed  wUl  make  a  peipetuity,  tbe  scttlen^ent 
shall  not  be  decreed  for  such  intent  \  but  to  all  tn  e^^c  it  sb^JI  be  pplv 
for  life,  and  upon  a  limitation  tp  suph  as  are  pot  in  es^e  it  shall  be  In  t^^ 
Ibid.  738. 

(1 W  i6.)  So,  money  fpr  a  purohase  may  be  decreed  in  specie. 

[If  a  man  brings  a  biU^to  have  mpney  in  specie  devised  to  be  laid  out 
in  lands  to  be  settled  on  him  in  tail,  remainder'  to  another  in  fee  I  th^ 
remainder-man,  though  of  ^e,  mu^t  be  a  party,^  or  he  cannpt  baye  \\* 
Bunb.  20*.     Vide  ante,  (^  W.  10.)] 

If  1000/  be  devised  for  the  purchase  of  land  for  A.,  B.,  and  C^j  aod 
their  heirs,  equally  to  be  divided;  each  may  pray  his  share  in  money  if 
he  be  not  an  intuit.     Per  Cowper,  1  P.  W*  S89* 

So,  if  there  be  a  devise,  that  the  l^pd  purchased  shftU  be  tp  hnsbfMQd 
and  wife  tor  life,  afterwards  to  the  heirs  of  their  bodies,  afterwards  to  tb# 
heirs  of  the  hqsband;  the  son  pf  their  bodies  may  make  bis  eleption 
to  have  the  money,  and  it  shall  be  decreed^  though  there  are  daughters, 
who  might  take  as  heirs,  if  there  was  no  son,  nor  is^ne.  Per  'frevpr^ 
I  p.  W,  180, 

3o,  if  it  is  to  be  settled  to  ^  woman  fpr  life,  to  her  fir^t  9od  otbfitr  ^pQf 
in  t^il ;  remainder  to  her  heirs  \  she  and  her  only  son  of  fqll  ^ge  m^QF 
pray  a  decree  for  the  n^oney^  one  third  to  her,  and  tvifp-tbirid^  tf}  tb^soj^* 
Per  Parker,  I  P.  W.  470. 

[If  money  is  left  by  wijl  tp  trustees,  in  trust  fpr  A.  wi  ber  h^ivi^,  tp  b^ 
laid  out  in  the  pih*chase  of  lands  |  the  rponey  mfiy  be  paid  tp  ber  bmh 
band  I  A-  consienting  in  conri;,  9  Atk-  7  i.  This  is  spnietune^  T^fu^ ; 
therefore  au.  Because  If  the  lyife  were  to  die  before  the  inwey  PQliM 
be  invested,  tbe  heir  would  b^  entitled.] 

If  1000/.  is  agreed  to  be  vested  in  a  purchase^  to  the  use  of  B.  in  ^> 
ren»aioder  tp  biin  in  fee>  it  sb^U  be  dje^re^  to  him ;  foi:  be  miy  \m  all 

tb(^  limit«Hpn%by  a  fiae^  iKbioh  mi\y  be  levied  in  tacat^^l  tin^*  &  PtW« 

But 
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Bat  if  money  is  to  be  laid  out  in  a  purchase  for  A.  in  tailj  remaiDdec 
to  B.,  the  money  shall  not  be  decreed  to  A.,  for  A.  may  die  without  issue, 
before  recovery  can  be  suffered.  Per  Cowper,  and  afterwards  per  Parker^ 
1  P.  W.  470.     Cont.  before,  I  P.  W.  91. 

Soj  if  the  limitations  be  to  A.  in  tail,  and  he  is  an  infimt;  ibr  he  caimot 
)evy  a  fine  during  his  minority.     1  P.  W.  471  •  91. 

(4  W  17.)  Trust  decreed  notwithstanding  the  statute  of 

limitations. 

If  money  be  delivered  upon  trust,  the  payment  thereof  shall  be  de- 
creed, notwithstanding  the  statute  of  limitations.  R.  where  the  statnte 
was  pleaded  to  a  bill  for  relief.  2  Vent.  S45.  R.  upon  a  plea,  Ca.  Ch. 
20.     1  Ch.R.  125. 

So,  where  money  is  received  by  one  as  deputy  to  another.  R.  Ca.  Ch. 
20.     S  Ch.  R.  8.        . 

So,  if  A.  files  a  latitat  against  his  debtor,  and  continues  it  during  his 
life,  by  which  means  the  statute  of  limitations  does  not  incur,  he  maj 
exhibit  a  bill  against  the  debtor's  executor  in  equity,  and  the  statute  of 
limitations  shall  be  no  bar.     2  Ver.  695. 

So,  if  an  estate  be  vested  in  trustees  for  A.>  an  account  shall  be  decreed 
for  the  profits,  and  is  not  barred  by  the  statute.  «.  £q.  Ca.  S8. 

So,  if  a  bill  in  equity  be  dismissed  because  tlie  plaintiiF  has  a  remedj 
at  law,  and  the  statute  of  limitations  is  incurred  pendente  lite^  chancery 
will  not  suffer  the  defendant  at  law  to  plead  the  statute  of  Umitatiom. 
1  Ver.  73. 

But  where  a  demand  is  not  made  in  eqvity  in  a  reasonable  time, 
equity  does  not  relieve* 

As,  where  a  devise  was  of  land  for  payment  of  debts,  and  afterwards 
to  the  executors,  but  if  any  one  of  the  name  of  the  devisor  would  pur- 
chase, he  should  have  the  estate  for  200/.  under  the  value ;  a  bill,  brought 
by  one  of  his  name  to  have  the  purchase  25  years  after  his  death,  va» 
dfismissed.     1  Ver.  362. 

(4  W  18.)  Though  the  time  to  perform  it  be  elapsed. 

[SOj  payment  of  a  legacy  was  presumed,  above  40  years  having  elapsed 
without  a  demand.     2  Ves.  jun.  11.] 

[Infancy  of  defendant  no  excuse  for  plain tiflTs  delay.  Ibid.] 

A  trust  for  sale  of  lands  shall  be  decreed,  though  the  time  for  sale  be 
elapsed.     1  Ch.  R.  183. 

So,  if  a  devise  be  to  A.,  upon  condition  that  he  lays  out  within  fite 
years  7000/.  in  the  purchase  of  other  lands  to  be  settled  to  the  same 
intent;  ifthe  time  for  performance  be  elapsed,  pending  suits  concerning 
the  will,  the  time  to  perform  may  be  enlarged.     Ch.  R.  55. 

So,  if  after  a  contract  for  lands,  an  order  be  made  for  payment  on 
such  a  day  by  consent,  or  the  articles  to  be  cancelled  ;  the  time  for  paj- 
ment  may  be  enlarged  by  the  court.     2  P.  W.  66. 

A  trust  shall  be  executed  against  all,  who  claim  by  privity  of  estate, 
or  with  notice,  or  without  consideration.     I'er  Hale,  Hard.  469. 

Soi  against  a  tenant  in  dower;  for  she  claims  in  the  per.  Hard. 
469. 

So,  if  a  trustee  commits  treason,  felony,  &c.  or  is  outlawed,  &c^ 
cestuique  trust  ought  to  have  a  remedy  aninst  the  king,  who  by  the 
forfeiture,  or  escheat.    Cont  vide  Uses,  (F  H). — Semb.  ace.  Hard.  469. 

But, 
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Buty  generally,  he  who  claims  in  the  post^  shaU  not  be  subject  to  the 
trust.     Hard.  469.    Vide  Uses,  (F). 

(4  W  19-)  Trust  of  a  term  for  years.^— How  it  may  be 

limited. 

How  the  trust  of  a  chattel  personal  may  be  limited,  vide  ante,  (4  G  2.) 
— When  the  trust  of  a  term  for  a  wife  goes  to  the  husband,  vide  ante, 
(2  M  9.) 

Ifa  term  for  years  be  limited  to  trustees ;  the  trust  shall  have  the  same 
construction  in  equity  as  the  term  and  estate  itself  shall  have  at  common 
law.     D.  of  Norfolk's  case,  28.     R.  Pol.  SI. 

And  therefore,  if  it  be  limited  in  trust  for  A.  for  his  life,  and  after- 
wards to  B.,  the  trust  for  B.  is  good  after  the  death  of  A.  Cont.  for  the 
whole  term  vests  in  A.    Dy.  74.     Cro.  £1.  796.     Mo.  748.  6S5. 

But  it  has  been  several  times  resolved,  that  in  a  devise,  grant,  or 
limitation  of  the  trust  of  a  term,  a  possibility  may  be  after  a  possi- 
bility ;  and  therefore  in  r^^rd  that  A.  may  die  before  the  term  expires, 
the  latter  possibility  may  be  assigned  over  to  another.  R.  PL  Com. 
523.  539.  R.  Mo.  758.  847.  R.  8  Co.  96.  b.  10  Co.  47.  52.  b.  1  Bol. 
192.  R.  2  Cro.  198.  1  Rol.  612. 1.  30.  610.  1.  30.  Dy.  277.  328. 
358. 

So,  if  a  term  be  devised  or  limited  in  trust  to  A.  for  life,/ and  after* 
wards  toB.for  life,  and  afterwards  to  twenty  others  for  life  successively^it 
is  good,  if  all  the  lives  are  in  esse.  Agreed  Ca.  Ch.  8.  Duke  of 
Norfolk's  case,  29.     R.  1  Sid.  451.    1  Vent.  79- 

So^  if  a  term  be  devised  or  limited  in  trust  to  A.  for  life,  and  after- 
wards to  his  wife  for  life,  and  afterwards  to  their  children  for  life,  and 
afterwards. to  B.  for  life;  the  limitation  to  B.  is  good.  R.  Ca.  Ch. 
239.     Qu.  If  the  children  were  notm  esse  f 

So,  if  it  be  to  A.  for  18  years,  and  then  to  B.  for  life,  and  afterwards 
to  his  wife  for  life,  and  then  to  the  eldest  issue  male  of  B.  for  life, 
though  he  had  no  issue  male  at  the  time  of  the  devise,  or  death  of  the  de- 
visor, yet  the  limitation  to  the  issue  male  is  good.  R.  per  three  J.  1  Rol. 
612.  1.  30.  937. 1.  45.  Agr.  D.  of  Norfolk's  case,  29. ;  for  it  is  limited 
Opon  a  contingency  which  expires  within  the  compass  of  a  life. 

So^  a  limitation  to  A.' and  his  ^fe  for  life,  and  afterwards  to  their 
eldest  son  not  then  born,  is  good  to  the  son,  though  not  in  esse.  Per 
Ld.  Keeper  Finch,  1  Mod.  115. 

So,  a  limitation  to  A.  for  life,  and  afterwards  to  his  wife  for  life,  and 
afterwards  to  B.  if  he  survives  A.  and  his  wife,  if  not  to  the  son  of 
B.  then  living,  and  if  he  shall  have  no  issue,  to  D.,  shall  be  a  good  limi- 
tation to  D.  if  B.  dies  vdthout  issue  before  A.  or  his  wife.  R.  Ca. 
Ch.  132. 

So,  to  A.  for  1000  years,  upon  trust  that  B.  and  his  issue  shall  enjoy, 
and  if  B.  dies  without  issue  extant,  or  enseint,  C.  shall  have  it ;  if  B*  dies 
without  issue,  C.  shaU  take.     R.  per  King,  5  Oeo.  2.  S6. 

So,  a  devise  or  limitation  in  trust  to  A.,  and  the  issue  of  his  body,  and 
if  he  dies  without  issue  and  unmarried,'to  B.,  is  good  to  B. ;  for  the  con- 
tingency expires  within  the  life  of  A.     R.  2  Cro.  462. 

Or,  to  A.  for  life,  and  afterwards  to  B.  and  his  issue,  and  if  he  dies 
without  issue  in  the  life  of  A.  then  to  C. :  the  limitation  to  C.  is  good, 
B.  being  dead  without  issue  in  the  life  of  A.  R.  in  Chancery  per  &dg- 
man  with  Twisden  and  Ramsford.    Ca.  Ch.  131.     1  Ver.  304. 

^  So, 
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S6,  &  (i^vkfe  Of  HinAvStm  in  timst  tb  A.  diud  hib  h^  m  t6ittiisfi.lm 

issue  of  his  body,  6nd  if  he  dies  without  issue  ifi  this  fSe  t>f  A.,  theft  lo 
Edward,  is  good  to  Edward ;  for  the  €ontiii)|;ency  cOKpiim  ki  die  life  of 
A.  R.  34  Car.  2.  per  Lord  Nottingham,  contrary  to  the  opinion  of  the 
two  Chief  Justices  and  the  Chief  Baron.  Rev.  per  Lord  Keeper  North, 
but  uftrmed  in  Parliattient,  1  Jat.  2.     1  Vef .  IfJSi 

So,  ft  devise  in  tVu^  for  husband  and  Wife  for  lifej  and  afteinr^t^lo 
be  assigned  to  the  first  son  at  his  age  of  21  years,  and  if  he  dies  Wat 
^i,  to  the  second  >  and  so  to  the  third  son,  &c  upon  the  same  contingtbcf, 
fehall  be  good,  thottjgh  it  be  a  contingency  atlet  a  tontiilgenty ;  m  the 
whole  determines  within  21  yedfd.     K.  1  Vet*.  2S5.  904.     F.g.  316. 

So,  ft  deTi^,  ate.  of  a  term  to  A.  !br  life,  and  afterV^Hk  to  hi^  fini 
«dh,  fttrd  th6  heit^  of  his  body,  and  so  to  eVery  othet*  son  and  the  beitf  of 
his  body,  and  then  to  the  first  daughter  and  the  heirs  of  het  body  -,  if  A. 
lias  no  ton,  but  ft  daughter,  she  dhali  take ;  for  she  is  the  first  pefson in 
^hom  th6  limibdion  tftke^  eflfett.     R.  1  Sal.  156.     i  Ver.  600. 

So,  to  A.  ftnd  tfti^  heirs  bf  his  body,  and  if  he  dite  withtnn;  issue  tn 
Ae  life  t>f  tt.,  to  &;,  sihall  be  good  to  B.  R.  1  %I.  225.  Skin.  310. 
fca.  Abi-.  1&2. 

t  Where  the  wovds  of  the  devise  of  a  tnrtt  of  ft  tfertn  of  years  wooU 
midce  an  express  estate-tail  in  a  freehold,  the  devise  over  of  such  term 
h  void  i  but  it  iti  good  if  die  ^vwds  Mnonld  only  have  mad^  an  estate'tai! 
by  implication :  as,  ft  devise  to  A.  for  Hfb,  remainder  to  the  lieirs  of  ins 
body,  remainder  to  B. ;  the  remainder  to  B.  is  void ;  but  a  devise  to  A., 
then  to  his  children,  and  if  they  leave  no  issue  at  the  tttne  of  ther 
dfttdis,  then  to  B. ;  this  remainder  to  B.  is  good.     3  P.  W.  i5S.3 

So,  if  a  futhet  settled  ft  term  upon  his  son  to  be  vested  in  trustees  for 

'^  i)enefit  of  him  and  his  issue,  and  if  he  lies  no  issue,  for  •A.,  B.,  sod 

C,  his  sisters,  and  the  son  tests'  in  tt*ust  for  himself  Md  his  k^ue,  sod 

Ibr  d^ihultof  isMe,  for  A.,  B.,  fthdO.    If  th^  son  dies  wkhotit  issae,  it 

siball  be  decreed  to  A.,  p.,  and  C,  and  not  to  his  isxecutor.     R.  1  Ch. 

t  rf  A.  having  ft  freehold  lease  for  three  lives  to  her,  her  executors,  St. 
tcft  tftldftble  consideration  asingns  it  to  trusttes  to  the  use  of  her  son  B. 
for  life,  then  to  the  use  of  Iiis  islMie,  ftnd  for  ttrftut  of  such  isi^xte  to  the  «se 
6f  C,  her  exet^crtors,  Sec.  during  the  residue ;  the  ^ole  vests  hi  the  bsue 
(i.^.  the  children  c«f  B.);  and  A/s  executor,  who  i^.spectal  occopsnt, 
cannot  claim  against  it.     2  Ves.  681.] 

So,  if  ft  fethdt  makes  an  agreement  that  an  annuity  ^bM  be  paid  to  bs 
dat^ter  for  her  separtft^  maintcinanee,  that  if  the  husband  survives,  be 
fthan  have  it  for  hte  life^  if  they  have  i«$ne,  thftt  the  issue  shall  havevrfaa 
renmitis  of  the  term,  if  they  have  no  kscie,  the  fathel-  sfaafi  hftveit ;  if  Ae 
husband  and  wife  have  issue,  who  die  in  four  years  after  the  husband  tad 
wife,  the  fathisr  shall  have  it,  and  hcA  the  admlnistrfttdr  of  the  issue. 
Semb.  per  Cowp^r.     Bdt  qu.  2  Ver.  698. 

So,  if  a  term  be  devised  to  a  fton  ttU  the  age  Of  €1  j^eftts,  and  then 
tb  lihn  for  life,  and  then  to  such  child  to  whom  he  shftll  glte  it,  Ad  if 
he  di^  without  issue,  to  B.  The  limitation  to  B.  sfaaH  be  good;  6k 
it  shall  be  construed^  if  he  has  no  ksue  at  hh  death.  F.  g.  SI?.  £q* 
Abr.  19S. 

tto,  to  A.  and  his  children,  md  if  he  diefl  befdfie  the  tefxll  tApMk  M 
hfttltfgismift  then  iWmg,  to  6.    A.  Eq.  Abt.  t9d. 

(4W30.)  How 
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(4W20.)  Howitcannbl. 

But  a  term  for  years  canttot  be  entail^  with  reinaiiid^  over  ; 
tberefore,  if  a  term  be  devised)  or  limited  in  tirust  to  A»  and  the  heirs  of 
hb  body,  and  for  default  of  such  issue  to  B^  the  limiti^on  to  B.  is  voidf 
for  it  has  a  tendency  to  a  perpetuity.  Dy.  7.  a.  Cont*  Mo.  220.  R. 
ace.  Mo.  810.  R.  1  RoUeiO.  1.  40.  til.  1.  *0.  *tt.  Cro.  Car.  230. 
S  Rol.  129.     R.  1  Srdi.  57^  450.     R.  4  Inst  S7. 

[If  A.  devises  his  term.  Of  1000  years  to  trusteeB»  in  trust  foor  his  sdhi 
T.  for  so  many  years  of  th^  term  as  he  shall  Uve  r  and  after  his  death  for 
his  issue  male  for  6o  many  ydars,  &c.;  and  when  exfimct,  tb^n  for  hik 
second  son  W.  and  his  isAie  in  like  manner ;  and  then  that  the  premises 
•hoald  come,  descend,  and  continue  in  the  is9«e  male  of  the  name  and 
ftmily  of  the  A.'s,  which  riioold  be  next  of  kin,  for  the  residue  of  die 
term,  and  mAkes  bis  son  T.  executor  and  residuary  legatee;  the  residufe 
of  the  term  shall  go  t6  the  executor  of  T.,  contrai^  to  the  will,  becaise 
there  is  a  plain  affectatioli  6f  a  perpetuity.     C*  T.  T.  21.] 

So,  a  limitation,  after  a  deadi,  widiout  issue,  in  all  cases  is  void;  for 
a  possibility  so  remote  shall  not  be  expected ;  as,  if  a  term  be  limited  te 
A.  for  life^  and  afterwards  to  B.  for  life,  and  afterwards  to  their  AH*- 
dren  (not  dn  esse}  for  their  lives^  and  if  A.  and  B.  die  without  issue  dorkhg 
the  term,  remainder  of  the  term  to  C,  the  limitation  to  C.  is  void*  Rb 
Pol.  80.  4S. 

So,  a  devise  to  a  son^  and  if  hb  dies  married  or  not  married,  withoul 
issue,  to  fi.     The  limitation  to  B.  is  void. 

So,  if  a  devise  or  limitation  be  in  trust  to  B.  aAd  his  issue,  and  if  the 
issue  die  without  issue,  to  C.  Though  the  issue  takes  nothing,  yet  th^ 
limitation  to  C.  being  after  a  death  without  issue,  is  void*     Pol.  80» 

Or,  to  B.  for  life,  and  then  to  his  first  son  in  tail,  and  so  to  the  second, 
third,  and  other  sons  in  tail  successively,  and  for  default  of  issue  to  €w 
Though  B.  never  has  a  son,  and  so  the  contingency  never  liappens,  y^ 
the  limitotion  to  C.  is  void.  R.  1  Mod.  115.  Ca.  Ch.  229.  1  Ch.  R. 
175.  200,  1.     R.  Pol.  34. 41.     Semb.  cont.  1  Sal.  156. 

So^  a  devise  or  limitation  to  A.  and  his  assigns,  and  if  he  dies  withovl 
issue  then  living,  to  B. ;  though  the  limitation  to  B.  depends  in  amatmHr 
upon  the  death  of  A.  yet  it  is  not  good ;  for  the  law  never  expects  a 
death  without  issue.  R.  per  tot.  cur.  and  aiF.  in  error  per  seven  J^ 
Tanfeild  cont  2  Cro^460.  Jon.  15.  1  Rol.  6 1  d.  1. 5.— But  this  ctfe 
was  doubted. 

So,  a  devise  to  A.)  and  if  he  marries  and  has  no  issue  living  to  enjoy, 
then  to  B.  is  not  good  to  B.     R.  3  Lev.  28* 

So,  a  limitadon  to  any  one  after  the  death  of  a  life  not  in  tste^  is  vok}. 
Ca.  Ch.  d.    R.  Pol*  32.     R.  cont.  Pol.  39. 

And  therefore,  a  limitation  to  A.  for  life,  and  afterwards  to  such  petton 
as  A.  shall  nominate,  and  for  want  of  nomination,  or  after  the  death  of 
the  nominee  to  his  heir,  is  vmd  to  the  heir.     Ca.  Ch.  8. 

So,  a  limitation  to  one  not  in  esse,  aft^  two  limitations  in  esse^iAvekB^ 
Semb.  Ca.  Ch.  33. 

But  in  such  case^  a  limitation  to  husband  and  wife  and  the  sutViVor 
of  them,  shall  be  intended  to  be  but  one  limitation.     Ca.  Ch.  S3. 

So,  if  a  limitation  of  a  term  be  to  A.  after  a  life  in  esse,  and  also  after 
4  vmudnder  to  «notfier  not  intsie;  if  there  be  too  «uoh  person  ineisttt 

the 
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the  time  of  the  death  of  the  tenant  for  life,  the  limitation  to  A.  shall  be 
good.     Dub.  1  Ver.  462. 

Yet,  a  limitation  of  a  term,  which  attends  an  inheritance,  msy  be 
intailed.     R.  24  Car.  2.     1  Vent.  194.     Vide  ante,  (4  G  5.) 

Though  the  intail  of  the  inheritance  and  of  the  term  be  bydiftreot 
clauaeS)  or  deeds  executed  at  different  times.     R.  1  Vent.  195. 

(4  W  21.)  What  estate  or  interest  the  grantee  of  a  term  takes. 

If  a  term  for  years  be  limited  to  A.  and  the  heirs  of  his  body,  he  has 
the  whole  term  in  himself,  and  may  dispose  thereof.    10  Co.  87-  b. 

So,  if  a  term  be  limited  to  A.  for  liie,  and  afterwards  to  the  heirs  of  the 
body  of  A.,  the  whole  term  vests  in  A.    R.  Mo.  809. 

So  long  as  he  has  heirs  of  his  body.     Pol.  24. 

But  if  A.  dies  without  issue,  the  term  reverts  to  the  executor  of  the 
devisor.  Semb.  Mo.  809.  Pol.  24.  R.  cont  1.  Co.  87.  D.  ace. 
1  Sid.  37.  cont  per  Ld.  Nottingham,  1  Mod.  115.  Ca.  Ch.  230.  and 
in  the  D.  of  Norfolk's  case,  84.  and  the  opinion  of  Coke  denied  by  him. 
R.  cont.  1  Rol.  611.1.  30.  R.  cont.  1  Sid.  451 .  but  Twisden  ace.  And 
it  was  R.  ace.  in  C.  B.  Hil.  9  W.  3.  And  Treby  Ch.  J.  produced  s 
report  of  the  case,  1  Sid.  451.  to  the  contrary.  But  the  caseof  Ejre 
anid  Falkner  was,  a  devise  to  A.  for  life,  afterwards  to  B.  and  others  &r 
life  successively,  if  the  term  so  long  continued;  and  not  to  the  heirs  of 
the  body.     1  Sal.  231. 

Though  A.  has  disposed  of  the  term;  for  he  can  dispose  of  it  odIjso 
long  as  he  has  issue.     Semb.  Mo.  809.     Pol.  24. 

And  if  A.  dies  leaving  issue  of  his  body,  the  term  goes  to  his  executor, 
not  to  the  issue.  R.  1  llol.  61 1 . 1.  35.  R.  Pol.  25.  R.  10  Co.  87.  b. 
Per  Lord  Nottingham.     Per  Ch.  J.  *  1  Sid.  37.  451. 

So,  if  a  term  be  devised  to  A,  for  life^  and  afterwards  to  his  first, 
second,  and  other  sons,  (not  in  €sse\  remainder  to  his  (the  devisor's) 
own  right  heirs ;  the  remainder  to  his  heirs  is  void  ;  for  theterro  reverts 
to  the  devisor,  and  goes  to  his  executor  or  administrator.  Semb.  Pol. 
32. 

If  it  is  to  A.  and  his  wife  and  their  children  not  in  esse^  it  shall  not 
be  an  intail ,  nor  shall  the  children  take  jointly  with  their  pareots. 
R.  iCh.  R.  111. 

If  a  term  be  limited  to  A.  for  life,  and  afterwards  to  B.  for  life,  the 
residue  of  the  term  not  disposed  of  goes  to  the  grantor,  or  the  executors 
of  the  devisor.  Qu.  per  Me.-»Vide  Pol.  44.  R.  that  it  goes  to  the 
executor  of  the  devisor,  in  C.  B.     1  Sal.  231. 

If  A.  upon  his  marriage  vests  a  term,  of  which  he  was  possessed,  in 
trust  for  him  and  his  wife  and  their  heirs  male,  and  if  he  has  none,  for 
daughters,  and  then  assigns  the  term  to  be  sold  for  payment  of  debts; 
the  term  shall  be  sold,  notwithstanding  the  trust.     R.  1  Ch.  R.  12. 

If  a  term  be  limited  to  A.  for  life,  and  afterwards  to  his  first,  second, 
and  other  sons  not  fit  esse  for  life,  or  in  tail,  which  limitations  are  Toid; 
the  term  after  the  death  of  A.  without  issue  goes  to  the  executor  of  the 
grantor.  Dub.  Whether  it  goes  to  the  executor  of  A.  or  the  executor 
of  the  grantor,  for  A.  was  also  executor  to  the  grantor.     Pol.  2S. 

Where  the  limitation  was  to  A.  and  his  assigns,  and  the  limitstioos 
over  were  void,  R.  that  it  goes  to  tlie  executor  of  A.    Pol.  36* 

So,  if  a  term  be  limited  by  A.  in  trust  for  himself  for  lifis^  and  afier- 
wards  to  his  wife  for  life,  and  afterwards  to  sodi  ptfson  as  A-sb^ 
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nominate^  and  ^r  want  of  nomination,  or  upon  the  death  of  the  nominee, 
to  his  heir ;  the  limitation  to  the  heir  is  void,  and  the  tesidue  of  the 
term,goes  to  A.  the  grantor.     R.  Ca.  Ch.  8.     Pol.  32. 

But  if  A.  makes  a  nomination,  it  goes  to  the  nominee,  his  executors 
or  administrators,  though  they  are  not  named.     R.  Ca.  Ch.  9. 

If  a  term  be  limited  to  A.  and  afterwards  to  his  wife,  and  afterwards 
to  their  issue ;  it  is  of  the  same  effect  as  if  it  was  limited  to  them  and 
the  heirs  of  their  bodies,  if  the  issue  be  not  in  esse.  Ca.  Ch.  266. 
(2Ca.  Ch.  115.) 

But  if  a  term  be  limited  to  A.  for  life,  and  afterwards  to  his  wife  for 
life^  and  afterwards  to  tljie  heirs  male  of  the  body  of  A. ;  this  goeis  to  the 
heirs  male ,  for  a  term  cannot  be  intailed,  and  therefore  the  words  heirs 
male  of  the  body  of  A.  are  designatio persona.  Semb.  cont.  Mo.  809* 
Pol.  24.  R.  cont.  Pasch.  1688.  But  that  decree  was  reversed  per  com- 
missioners of  the  great  seal,  and  the  reversal  affirmed  in  parliament,  2  Ver. 
43.  195.  362.  Qu.  If  the  heir  male  was  not  in  esse  vX  the  time  of  the 
limitation  ?   Vide  5  Geo.  2.  30.  31 .  this  case  cited.    (Vide  2  Ver.  668.) 

If  a  term  be  limited  to  A.  for  life,  and  afterwards  to  his  son  and  the^ 
heirs  of  his  body ;  A.  has  the  whole  term  in  him^  and  the  son  only  a 
possibility.     R.  3  Lev.  265.     1  Sal.  231. 

And  therefore,  he  shall  plead  that  he  is  possessed  of  the  whole  term. 
R.  3  Lev.  265. 

And  he  shall  pay  the  rent,  answer  for  waste,  &c.     R.  10  Co.  47*  a. 

And  shall  maintain  covenant  as  an  assignee.  R,  2  Vent.  128. 
3  Lev.  264. 

And  if  a  devisee,  &c.  in  remainder  dies  in  the  lifetime  of  the  6r8t 
devisee^  his  estate  is  gone;  for  it  was  only  a  possibility.  D.  1  Sid.  188. 
Semb.  Ca.  Ch.  132. 

Yet  his  executor  or  administrator  shall  have  it  after  the  death  of  the 
first  devisee,  if  it  was  not  devised  over  after  the  death  of  that  remainder- 
man;    R.  10  Co.  51  b.     R.  2  Cro.  510.     R.  per  King,  5  Geo.  2.  26. 

But  the  first  devisee  cannot  destroy  such  a  possibility;  though  .he 
suffers  a  common  recovery  of  his  estate.    R.  8Co.  96.  a.    R.  10  Co.  47  b. 

Or,  makes  a  feoffinent  after  he  in  remainder  comes  in  esse,  Per  three 
J^     1  Rol.  937.  L  45.     R.  Pol.  26. 

Though  the  feoffment  be  with  warranty.     R.  Pol.  26. 

So,  it  he  purchases  the  reversion  by  which  his  interest  is  merged. 
R.  10.  Co.  52.  a.  b. 

So,  a  devisee  in  remainder  cannot  grant  his  possibility.  R.  4  Co.  66. 
R.  10  Co.  47.  b.     D.  1  Sid.  188.     R.  10  Co.  52.  b. 

But  he  may  release  it  to  the  first  devisee  being  in  possession.  R. 
10  Co.  47  b. 

And  the  trust  of  a  term  limited  to  one  in  remainder  may  be  as- 
signed in  equity.  Ca.  Ch.  8.  R.  Pol.  32.  Vide  ante  (2  H).  R*  cont. 
3  I-ev.  427. 

Where  a  devise  was  by  one  who  had  only  a  possibility,  if  the  next  in 
remainder  died  without  issue.     R.  cont.  2  Ver.  563. 

(4  W  22.)  Trust  to  attend  the  inheritance. 

If  a  man  purchases  the  inheritance  in  the  name  of  trustees,  and  has 
a  term  for  years  assigned  to  himself,  it  shall  be  in  trust  to  attend  the 
inheritance;  though  it  is  not  said  so  in  the  assignment  R.  1  Ver.  1. 
2  Ca.  Ch.  49.  65.     1  Ver.  188,  9.     Eq.  Abr.  ^1 .     Vide  ante,  (4  O  5.) 

Vol.  II.  3  G  So, 
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pay  the  principal  and  interest,  if  it  does  not  exceed  the  penalty.  K. 
1  Ver,  S42- 

If  a  judgment  be  to  A.  for  the  security  of  articles  for  making  a  joio- 
ture,  and  A.   by  corruption   acknowledges  satisfaction,   wberaiy  the 
jointure  is  defeated ;  A.  shall  make  good  to  Ae  wife  all  her  damage.    R. 
Ver.  620. 

Yet  if  A.  had  a  colour  to  do  it,  and  did  not  act  by  corruption,  he  shall 
only  pay  costs.     2  Ver.  619. 

So,  if  a  trustee  sells  the  land,  and  after  a  fine  and  nonclaim  for  fiie 
years,  repurchases  it  for  a  valuable  consideration,  equity  will  decree 
the  land  to  the  cestuique  trust.  1  Ver.  60,  61.  84.  145.  2  Ca.  Q. 
126. 

So,  if  a  trustee  sells  to  A.  who  has  notice  of  the  tmst,'  who  le?ia 
a  fine,  and  five  years  pass;  the  cestuique  trust  shall  not  be  barred : 
for  A.  having  notice  shall  be  a  trustee  for  him.  £q.  Abr.  256.  I  Ver. 
149. 

[If  trustees  to  preserve  contingent  remainders  for  children  unborn^ 
join  to  defeat  them  (though  under  pretence  of  raising  money  to  paj 
testator's  debts,  and  though  the  child,  who  would*  have  been  tenant  in 
tail,  is  afterwards  made  tenant  for  life),  it  is  a  breach  of  trust  rdierable 
in  equity:  if  there  is  a  purchaser  without  notice -for  a  valuable  oonsidai- 
tion,  the  trustees  shall  answer  it;  if  not,  the  estates  shall  be  recos- 
▼qred  to  thfe  former  uses.     C.  T.  T.  252.] 

.•  [If  trustees  are  appointed  to  receive  rents,  and  apply  them  for  the 
mauitenance  of  A.  and  B.  till  25f  and  to  raise  5000/.  for  A.'s  portioni 
and  for  other  purposes,  and  then  the  estate  is  devised  to  B.,  and  the 
trustees  let  B.  into  possession  before  25,  they  shall  be  answerable  for  what 
is  received  by  B.     1  Atk.  550.] 

[If  after  marriage  a  husband  conveys  his  wife's  fortune  to  a  trustee  for 
her  separate  use,  and  the  trustee  is  guilty  of  a  breach  of  trust  (by  deli- 
vering up  the  fortune  to  die  husband),  the  court  will  decree  him  to  make 
satisfaction  to  the  cestuique  trust.     2  Atk.  243.] 

[But  if  it  i^pears  that  the  wife  had  joined  earnestly  in  the  request  to  tie 
trustee  (her  mother),  promised  to  release,  lived  with,  and  was  maintained 
by  her  till  the  husband's  death,  and  for  years  after,  till  her  second  oiir- 
riage,  offered  to  release  while  sole,  and  that  on  the  treaty  for  the  second 
marriage  neither  she  nor  her  husband  mentioned  it,  the  court  will  sot 
decree  satisfaction.     Ibid.] 

(4  W  26.)  Though  the  breach  be  purged  as  to  a  stranger. 

So,  though  the  breach  of  trust  was  purged,  he  who  was  guilty  of  the 
breach  shall  not  take  advantage  of  it;  as,  if  A.  sells  for  a  valuable  cod- 
sideration,  in  breach  of  his  trust,  and  the  purchaser  levies  a  fine,  and  fiie 
years  pass  without  claim,  and  afterwards  A.  purchases  the  same  land,  be 
shall  not  avoid  the  trust  by  the  fine  and  non-claim.  R.  2  Ca.  Ch.  1^6. 
£q.  Abr.  256. 

(4-  W  27.)  Though  the  trust  estate  lies  out  of  the  jurisdictioa 

of  the  court 

So,  a  breach  of  trust  shall  be  remedied^  though  the  land  be  out  cf 
tiic  jurisdiction  of  the  court;  as,  if  the  land  lies  in  Irdand^  but  the  trus- 
tee lives  within  the  jurisdiction  of  the  court,  chancery  will  proceed 

Miinst 


asainst  his  person,  though  it  does  not  touch  theprofitsof  theland.2  Ca. 
Ch.  189.  1  Ver.  76.  135.  R.  1  Ver.405.  419.  Vide  Jurisdiction^ 
ante  (3  Z). 

If  one  joint-tenant  of  land  in  Ireland,  takes  the  whole  profits,  and 
eomes  into  England,  he  shall  account  for  the  profits  hci^e.  R.  2  Ca.  Cb. 
2U. 

So,  if  an  agreement  be  that  portions  shall  be  paid,  and  that  a  receiver 
in  the  isle  of  Man  shall  pay  them  out  of  the  rents  there;  though  a 
decree  does  not  bind  lands  there,  yet  it  shall  be  against  the  person.  R. 
Ca.  Ch.  221. 

IF  a  matter  arises  within  a  county  palatine,  and  the  person  lives  here, 
chancery  will  oompd  him  to  do  what  he  ought 

So,  ii  a  mortgage  be  of  the  island  of  Sarke,  or  land  in  Jersey,  Guern- 
sey^  &c.  chancery  will  compel  the  mortgagor,  being  here^  to  redeem  or 
be  foreclosed.     R.  1  Sal.  404.     2  Ver.  494. 

So^  if  a  man  obtains  a  settlement  of  land  in  Ireland  by  practice.  R. 
upon  plea,  1  Ver.  76.  239.  405. 419. 

[If  trustee  purchases  land  in  Ireland  with  trust-money,  the  court 
cannot  charge  it  therewith ;  but  if  the  specialty  creditors  exhaust  the 
personal,  the  simple  contract  creditors  shall  stand  in  their  place. 
2  Ves.  19-] 

(4  W.  28.)  Partkeps  criminis. — Who  shall  be. 

So,  every  one  who  is^ar/fc^5  criminis  shall  be  aflectedby  the  breach 
of  a  trust. 

As,  if  a  man  purchase  with  notice  of  the  trust.  Vide  ante,  (2  C  2.— - 
4  C  1— 4  I  3.) 

Though  he  pays  a  valuable  consideration.  1  Ver.  60.  149.  £q. 
Abr.  256. 

Though  afler  the  purchase  he  levies  a  fine,  and  five  years  pass ;  for 
being  a  trustee,  the  fine  is  fraudulent.     1  Ver.  149. 

Though  the  trust  be  for  creditors,  who  should  claim  within  a  year, 
and  after  the  year  an  assignment  is  made  to  B.  who  does  not  know 
that  the  debts  were  not  paid ;  for  he  had  notice  of  the  trust.     1  V^. 

319- 

If  A.  by  firaud  obtains  administration  to  B.,  and  sells  the  stock  of  B. 
to  D.  who  knows  of  the  fraud ;  D.  shall  be  decreed  to  refund.  R.  Ch. 
R.  298.  430. 

So,  if  a  trustee  sells  to  A.  not  having  notice  of  the  trust,  who  levies  a 
fincy  and  five  years  pass,  and  then  conveys  to  the  trustee ;  the  trustee 
shidl  take  upon  the  prior  trust,  notwithstanding  the  fine.  Eq.  Abr. 
256. 

So,  if  a  man  encourages  a  purchaser,  where  he  himself  has  a  title;  as, 
if  the  heir  at  law  encourages  A.  to  purchase  an  annuity  of  his  younger 
brother  under  the  will  of  his  father,  when  the  estate  was  intailed  upon 
the  heir,  by  a  settlement  prior  to  the  will.  R.  that  he  shall  be  decreed 
to  confirm  the  purchase.     1  Ver.  186.     £q.  Ca.  96. 

If  copyhold  or  other  land  belong  to  a  younger  son,  and  the  elder 
brother  sells  it,  of  whom  the  younger  brother,  knowing  of  such  sale^  ac- 
cepts an  annuity  of  equal  annual  value,  and  sufiers  the  purchaser  to  enjoy 
durmg  his  brother's  life,  but  afterwards  seeks  to  avoid  the  purchase ;  he 
shall  be  obliged  to  confirm  it*    1  Ver.  325. 

3  G  3  If 
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pay  the  principal  and  interest,  if  it  does  not  exceed  die  penalty.   tL 
1  Ver,  S42. 

If  a  judgment  be  to  A.  for  the  security  of  articles  for  making  t  job- 
tiire,  and  A.   by  corruption   acknowledges  satis&ction,   whereby  the 
jointure  is  defeated ;  A.  shall  make  good  to  the  wife  all  her  damage.  R. 
Ver.  620. 

Yet  if  A.  had  a  colour  to  do  it,  and  did  not  act  by  comiptioii,  he  dull 
only  pay  costs.     2  Ver.  619. 

So,  if  a  trustee  sells  the  land,  and  after  a  fine  and  ncmchdm  for£ve 
years,  repurchases  it  for  a  valuable  consideration,  equity  inll  decree 
the  land  to  the  cestuique  trust.  I  Ver.  60,  61.  84.  145.  2  Ca.Cb. 
126. 

So,  if  a  trustee  sells  to  A.  who  has  notice  of  the  trust,  who  leria 
a  fine,  and  five  years  pass;  the  cestuique  trust  shall  not  be  barred; 
for  A.  having  notice  shall  be  a  trustee  for  him.  Eq.  Abr.  256.  1  Ver. 
149. 

[If  trustees  to  preserve  contingent  remainders  for  children  nnboro. 
join  to  defeat  them  (though  under  pretence  of  raising  money  to  pty 
testator's  debts,  and  though  the  child,  who  would*  have  been  tenant  in 
tail,  is  afterwards  made  tenant  for  life),  it  is  a  breach  of  trust  rdierable 
in  equity :  if  there  is  a  purchaser  without  notice-for  a  valuable  considen- 
tion,  the  trustees  shall  answer  it;  if  not,  the  estates  shall  be  reooo- 
veyed  to  th^  former  uses.     C.  T.  T.  252.] 

[If  trustees  are  appointed  to  receive  rents,  and  apply  them  for  the 
maintenance  of  A.  and  B.  till  25f  and  to  raise  5000/.  for  A.'s  portico, 
and  for  other  purposes,  and  then  the  estate  is  devised  to  B.,  and  thf 
trustees  let  B.  into  possession  before  25,  they  shall  be  answerable  forwbai 
is  received  by  B.     1  Atk.  550.] 

[If  after  marriage  a  husband  conveys  his  wife's  fortune  to  a  trustee  fcr 
her  separate  use,  and  the  trustee  is  guilty  of  a  breach  of  trust  (by  deli- 
vering up  the  fortune  to  Ae  husband),  the  court  will  decree  him  to  make 
satisfaction  to  the  cestuique  trust.     2  Atk.  243.] 

[But  if  it  appears  that  the  wife  had  joined  earnestly  in  the  request  totk 
trustee  (her  mother),  promised  to  release,  lived  with,  and  was  maintain^: 
by  her  till  the  husband's  death,  and  for  years  after,  till  her  second  mar- 
riage, o£Pered  to  release  while  sole,  and  that  on  the  treaty  for  tltesecoo'i 
marriage  neither  she  nor  her  husband  mentioned  it,  tlie  court  will  not 
decree  satisfaction.     Ibid.] 

(4  W  26.)  Though  the  breach  be  purged  as  to  a  stranger. 

So^  though  the  breach  of  trust  was  purged,  he  who  was  guilty  oftbe 
breach  shall  not  take  advantage  of  it;  as,  if  A.  sells  for  a  valoabie  cod- 
sideration,  in  breach  of  his  trust,  and  the  purchaser  levies  a  fine,  and  fiv^ 
years  pass  without  claim,  and  afterwards  A.  purchases  the  same  land,b( 
shall  not  avoid  the  trust  by  the  fine  and  non-claim.  R.  2  Ca.  Ch.  W- 
Eq.  Abr.  256. 

(4  W  27.)  Though  the  trust  estate  lies  out  of  the  jurisdiction 

of  the  court. 

So,  a  breach  of  trust  shall  be  remedied^  though  the  land  beoottf 
tiic  jurisdiction  of  the  court;  as,  if  the  land  lies  in  Irdand,  but  tbetn^ 
tec  lives  within  the  jurisdiction  of  the  courts  chancery  will  piooe^' 
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agunst  bis  person,  tbcnigh  it  does  not  touch  theproliUof  thclantl.2  Ca. 
Ch.  189.  1  Ver.  76.  13S.  R.  1  Ver.405.  419.  Vide  JurisdicUon, 
ante  (S  X). 

If  one  joint-tenant  of  land  in  Ireland,  takes  tbe  whole  proGts,  and 
eomes  into  England,  he  shall  account  for  the  profits  here.  R.  2  Ca.  Cb. 
214.  y 

So,  if  an  aOTeement  be  that  portions  shall  be  paid,  and  that  a  receiver 
in  the  isle  myiaa  shall  pay  them  out  of  the  rents  there;  though  a 
decree  does  not  bind  lands  there,  yet  it  shall  be  against  the  person.  R, 
Ca.  Ch.  221. 

If  a  matter  arises  within  a  county  palatine,  and  the  person  lives  here, 
chancery  will  comp^  him  to  do  what  be  ought. 

So,  il  a  mortgage  be  of  tbe  island  of  Sarke,  or  land  in  Jersey,  Guern- 
sey, &c.  chancery  will  compel  the  mortgagor,  being  here,  to  redeem  or 
be  foreclosed.     R.  1  Sal.  404.     2  Ver.  494. 

So,  if  a  man  obtains  a  settlement  of  land  in  Ireland  by  practice.  R. 
upon  plea,  1  Ver.  76.  239.  405. 419. 

[If  trustee  purchases  land  in  Ireland  with  trust-mon^,  the  court 
cannot  charge  it  therewith ;  but  if  the  special^  creditors  exhaust  tbe 
peraooal,  the  simple  contract  creditors  shall  stand  in  their  place, 
2  Ves.  19.]. 

(4  W.  28.)  Parlkeps  crminis. — Who  shall  be. 

So,  every  one  who  b  partieeps  criminis  shall  be  affected  by  the  breach 
of  a  trust. 

As,  if  a  man  purchase  with  notice  of  the  trust.  Vide  ante,  (2  C  2.— 
4  0  1.-4  I  3.) 

Though  he  pays  a  valuable  consideration.  1  Ver.  60.  149.  Eq. 
Abr.  256. 

Though  after  the  purchase  he  levies  a  fine,  and  five  years  pass ;  for 
beinff  a  trustee,  tbe  fine  is  fraudulent     1  Ver.  149. 

Though  the  trust  be  for  creditors,  who  should  claim  within  a  year, 
and  after  the  year  an  assignment  is  made  to  B.  who  does  not  know 
that  the  debts  were  not  paid ;  for  he  hod  notice  of  tbe  trust.  ]  Ver. 
319- 

If  A.  by  fraud  obtains  administration  to  B.,  and  sells  the  stock  of  B. 
to  D.  who  knows  of  the  fraud ;  D.  shall  be  decreed  to  refund.  R.  Ch. 
R.  298. 430. 

So,  if  a  trustee  sells  to  A.  not  having  notice  of  the  trust,  who  levies  s 
fine,  and  five  years  pass,  and  then  conveys  to 
shall  take  upon   the  prior  trust,  notwithstandii 
256. 

Sc^  if  a  man  encourages  a  purchaser,  where  hi 
if  the  heir  at  law  encourages  A.  to  purchase  an 
brother  under  the  will  of  his  father,  when  the  i 
the  heir,  by  a  settlement  prior  to  the  will.  R.  t 
to  confirm  thepurchase.     1  Ver.  136.     Eq.  Co. 

If  copyhold  or  other  land  belong  to  a  youn 
brother  sells  it,  of  whom  the  younger  brother,  ki 
eepts  an  annuity  of  equal  annual  value,  and  suffer 
during  his  brother's  life,  but  afterwards  seeks  to 
shall  M  obliged  to  confinn  it.  l  Ver.  325. 
9G  3 
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If  A.  takes  a  mortgage  from  B^  but  befordnmd  iaquiivs  of  C 
whether  be  had  any  money  due  to  him  from  B.  and  he  denies  that  he 
had;  though  he  had  a  prior  mortgage,  A.  shall  be  preferred  to  C 
R.  2  Ver.  55^. 

If  A.  upon  the  marriage  of  her  son  agrees  to  release  her  dower,  she 
shall  be  decreed  to  do  it^  though  it  was  upon  a  fidse  suggesUon.  B. 
2  Ver.  133. 

If  A.  having  a  term  be  a  witness  to  a  settlement  made  by  her  son  <m 
his  marriage,  whereby  that  term  is  settled,  she  shall  be  decreed  to  aakt 
good  the  settlement.     R.  2  Ver.,  150. 

So,  if  a  prior  mortgagee  be  a  witness  to  a  second  mortgi^^  and  does 
not  discover  his  mortgage,  he  shall  be  pos^ned.  2  Ver.  151.  £q» 
Ca.  38. 

If  A.  having  a  deed  by  which  an  estate  is  intailed  on  him  after  dit 
death  of  B.  be  privy  to  the  marriage  of  B.  and  ingrosses  artidea*  whcrdij 
that  estate  is  to  be  settled  on  the  wife  for  a  jointure ;  he  ahaU  nerer 
defeat  the  jointure  by  such  intail.     R.  2  Ver.  239. 

If  A.  has  a  statute  for  1200/.  of  B.  and  afterwards  is  councel  for  C. 
who  lends  B.  200/.  upon  mortgage;  the  estate  iu  mortgage  shall  not  be 
charged  with  the  statute  at  the  suit  of  A.  till  C.  is  satisfied  the  whole  doe 
upon  his  mortgage.     R.  2  Ver.  370* 

So,  if  A.  having  notice  of  his  own  title,  after  the  death  of  his  motheri 
encourages  the  making  of  a  settlement  of  the  same  land  upon  the  mar- 
riage of  B*  his  sister.    R.  £q.  Ca.  37. 

Or,  if  A.  has  knowledge  of  the  settlement,  though  he  does  nor  eocoo- 
rage  it,  and  though  B.  afterwards  sells  without  his  privity.  £q.  Ca.  37' 
Dub.  Eq.  Ca.  96. 

Though  A.  be  an  infant  or  feme-covert.     £4.  Ca.  37. 
So;  ir  a  purchaser  or  mortgagee  hearing  of  a  prior  settlement  in  tniit, 
obtains  an  assignment  from  the  trustee ;  it  shall  be  subject  to  the  trust, 
though  it  was  intended  to  support  his  purchase  or  mortgage ;  for  it  wss 
a  breach  of  trust,  he  having  notice  of  the  trust.     R.  2  Ver.  271. 

If  a  mortgi^r  presents  A.  upon  simony,  but  afterwards  waives  him, 
and  presents  B.,  who  hearing  that  the  king  intended  to  make  a  presents' 
tion,  afterwards  resigns  and  takes  a  new  presentation  from  the  mortgs- 
gor  and  also  from  tne  morunigee ;  the  presentation  by  the  mortgagee 
shall  not  be  made  use  of  by  B.  to  defend  him  against  the  presentation  bj 
the  king.     R.  2  Ver.  549,  550. 

[If  a  trustee  errs,  or  is  guilty  of  a  breach  of  trust,  yet  if  he  goes  oat  of 
it  with  the  approbation  ot  thec^tuique  trust,  it  must  first  be  made  good 
out  of  the  person's  estate  so  consenting.     3  Atk.  440.] 

[If  a  committee-man  of  a  public  company  is  guilty  of  gross  noa- 
attendance^  and  leaves  the  management  entirely  to  others,  he  maybe 
guilty  of  die  breach  of  trust  committed  by  them ;  and  this  thougb  be 
had  no  benefit  from  the  trust     2  Atk.  400.] 

[if  there  is  a  supine  negligence  in  all,  l^  which  a  gross  complicstsd 
loss  happens,  they  areguiUy.     Ibid.] 

(4  W  29.)  Who  not. 

But  if  a  man  has  a  legal  estate,  or  interest  in  land  subject  to  a  tnut^  s 
purchaser  bondjide  shall  not  be  afiiacted  by  the  trast;  as,  if  the  detiioe 
of  a  term^  subject  to  debts  and  legacies^  eutera  hf  Ae  aatwAt  of  tkeos^ 
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evtor^  and  sells  to  A.  bonAjlde,  A.  shall  not  be  prejudiced.    Ca.  Ch. 
257. 

S<V\if  a  man  joins  for  conformity,  he  shall  not  be  charged  thereby  for 
die  bitech  of  a  trust ;  as,  if  two  trustees  join  in  a  receipt  for  money, 
where  one  only  receives  it,  he  only  shall  be  charged.     1  Sal.  818. 

So,  if  two  executors  give  a  discharge  for  money,  and  one  only  receives 
it,  he  alone  shall  be  charged,  as  to  legacies.     Ibid. 

Yet,  both  shall  be  charged  to  creditors.  R.  I  Sal.  318.  Semb.  Bridg. 
38. 

So,  if  one  trustee  only  acts  in  the  trust,  the  other  shall  not  be  charged. 
R.  Bridg.  37,  8. 

So,  if  two  trustees  join  in  a  sale  and  in  a  receipt  for  the  money,  and 
one  of  them  receives  part,  and  the  other  the  other  part,  and  becomes  in- 
solvent, his  companion  shall  be  charged  only  for  so  much  as  he  received. 
R.  «  Ver.504.  515. 

So,  if  a  mortgagor  pretends  that  he  was  in  treaty  for  a  lease,  which 
would  be  an  improvement  to  the  estate,  and  desires  the  mortgagee  wilt 
permit  a  sight  c^  the  original  grant  to  satisfy  the  intended  lessee  that 
be  had  a  power  to  make  such  lease,  and  the  mortgagor,  having  obtained 
such  original  grant,  makes  a  mortgage  to  another  person ;  the  first 
mortgagee,  not  privy  to  his  design,  shall  not  be  prejudiced  thereby. 
R.  2  Ver.  726. 

So,  if  there  be  tenant  for  life,  remainder  to  trustees  in  fee,  upon  trust 
for  the  first  and  other  sons  of  the  tenant  for  life,  in  tail,  &c.  if  the  tenant 
for  life,  the  trustees,  and  the  issue  in  tail  join  in  a  feoffinent'and  fine,  it 
is  not  a  breach  of  trust  in  the  trustees,  for  they  are  only  entrusted  for  the 
issue  in  tail.     R.  2  Ver.  754. 

But  if  two  executors  account  for  a  personal  estate,  in  which  there  is 
200/>  East  India  stock,  which  they  afterwards  sell,  and  one  receives 
100/.  and  becomes  insolvent,  the  other  shall  be  chaiged  for  the 
whole ;  for  there  was  no  necessity  for  his  joining.  K.  Ver.  504. 
515.  570. 

So,  if  two  trustees  join  in  a  sale  and  receipt  for  the  money,  both 
shall  be  charged,  where  it  does  not  appear  how  much  eadi  received. 
2  Ver.  516. 

(4  W  30.)  What  shall  be  a  breach  of  trust.    If  the  trustee 

makes  a  private  advantage  to  himself. 

So,  a  trustee  shall  not  take  advantage  by  the  management  of  the  trust ; 
aad  therefore,  if  a  trustee  compounds  a  debt,  or  a  mortgage,  at  an  under* 
value,  it  shall  not  be  for  his  own  benefit,  but  for  the  aovantage  of  the 
trust  estate.     1  Sal   155. 

[A  trustee  shall  not  purchase  Ian&  devised  to  faim  for  payment  of 
debts ;  audtboi^  it  is  at  a  poUic  sale,  and  in  another  person's  name,  it 
shall  not  be  good.     1  Ves.  9.  J 

[If  a  trustee  lends  the  money  of  an  infant^  without  the  approbation  of 
chancery,  upon  an  improper  security,  he  shall  answer  to  toe  infiint  for 
the  money  if  it  be  lost;  as,  if  he  lends  it  on  the  single  bond  of  B., 
who  fails,  though  then  of  good  credit.  R.  £q.  R.  10.  Vide  infra^ 
(4W.51.)] 

[If  a  trustee  transfer  stock,  it  is  a  breach  of  trust ;  and  oestoiqile 

trtist 
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trust  may  have  the  stock,  or  the  money  it  sold  for.  2  Atk.  121.  VIck 
2  Brown,  657.] 

[If  money  is  settled  to  be  laid  out  in  goverment  funds,  or  other  good 
securities,  and  it  is  laid  out  in  the  stock  of  a  trading  company  (a» 
South  Sea  or  bank,)  it  is  a  breach  of  trust;  it  should  be  in  annoi- 
ties^    3  Atk.  440.] 

So,  if  he  purchases  land  with  the  money  of  the  infant^  without 
the  allowance  of  the  court;  if  it  be  disallowed  by  the  infiuit  at  his. 
full  age.     Eq.  R.  10. 

But  this  shaU  be  a  breach  of  trust,  or  not,  at  the  discretion' of  the 
•ourt ;  for  every  thing  which  the  court  can  allow  a  trustee  to  do,  it  majt 
allow  when  done ;.  and  therefore  the  purchase  of  a  copyhold  contignoos, 
at  the  request  of  the  next  of  kin,  was  allowed,  though  disiq^roved 
by  the  husband  of  the  infant.    Eq.  R.  10. 

[Trustees  for  supporting  contingent  remainders  areguilQ  of  breads 
of  trust  in  joining  to  destroy  them,  whether  the  settlement  be  voion- 
taiy,  for  valuable  consideration,  or  by  will;  and  though  equity  will» 
in  some  cases,  compel  trustees  to  join  In  such  conveyance  as  wUl  destroy 
contingent  remainders,  yet  it  is  then  to  answer  the  uses  odginally 
intended  by  the  settlementji  but  never  to  overturn  all  the  uses  of  a  settle- 
ment.    1  Atk.  613.] 

[Committee-men,  though  not  privy  to  an  original  design,  yet  may 
be  guilty  by  conniving,  and  not  using  the  proper  power  vested  in 
them  to  prevent  the  ul  consequences  of  a  confederacy.    2  Atk.  400.} 

Vide  ante,  (4  W  28.) 

(4  W  31.)  What  shall  not  be  a  breach  of  trasL 

But,  if  A.  leases  lands  for  1000  years  to  B.  and  others>  upon  trust 
to  be  sold  for  payment  of  debts  m  a  schedule  annexed;  it  will  not 
be  a  breach  of  trust,  if  the  trustees  afterwards  take  an  estate  of  in- 
heritance from  A.  whereby  the  term,  is  merged,  upon  trust  to  fay 
those  and  also  other  debts.     B.  Ch.  R.  479. 

If  the  trustee  of  a  term  for  99  years  for  payment  of  debts  and 
legacies,  agrees  for  an  under-lease,  and  then  the  debts  and  legacies 
are  satisfied  by  sale  of  timber ;  the  lease  shall  be  decreed,  though  he 
in  reversion  dissents.     2  Ver.  647. 

[If  a  trustee  pay  money  to  a  banker  who  is  in  credit  at  the  time, 
but  afterwards  fails,  the  trustee  is  not  answerable.     Ambler,  219.] 

[So,  if  a  steward,  employed  in  the  receipt  of  rents,  take  bills  in 
the  country  from  persons  of  credit  at  the  time,  in  order  to  remit 
the  money  to  London,  and  the  bills  are  protested,  and  the  money 
lost;  the  steward  is  not  answerable.     Ambler,  219.] 

[If  there  is  a  mere  falling  of  stock,  without  &uit  of  a  trustee^  he  shall 
not  be  liable  to  make  good  the  deficiency,  though  he  has  paki  interest 
for  the  whole  sum  after  the  fall  of  the  stock,  amounting  to  more  than 
the  dividends,  but  not  so  much  as  the  common  interest.     1  Atk.  513.] 

[Though  there  are  no  negative  words  in  the  deed,  yet  the  court  will 
not  make  a  trustee  liable  for  more  than  he  has  received.     3  Atk.  583.3 

[Or,  if  several  trustees  (not  executors)  join  in  a  receipt ;  he  only  who 
received  shall  be  liable.     Ibid.     Ambler,  219.] 

[But  if  trustees  bind  themselves  to  be  liable  for  the  acts  of  each  other, 
the  court  will  not  relieve.     Ibid.] 

Vide  ante,  (4  W  29.) 

(4  W  32.)  If 
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(4  W  32.)  If  the  trastee  act  with  the  privity  of  the  cestuique 

trust 

So,  it  shall  not  be  a  breach  of  trust  if  the  trustee  compounds  a  debt 
with  the  assent  of  the  cestuique  trust.     R.  Ch.  R.  58. 

(4  X)  mmt. 

[If  a  person  threatens  or  insists  on  his  right  to  commit  wast^,  as  to 
open  mines  reserved,  a  bill  may  be  brought  to  restrain  him,  though  no 
waste  actually  committed.     2  Atk.  J82.J 

[If  tenant  for  life  insists  on  a  right  to  commit  waste,  the  reversioner 
may  have  an  injunction.     Ibid.] 

Upon  an  affidavit  of  waste  committed^  chancery  will  grant  an  injunc- 
tion to  stay  the  waste.     Vide  ante,  (D  1 1.) 

So,  if  tenant  for  life,  without  impeachment  of  waste,  commits  volun- 
tary waste,  an  injunction  shall  be  granted  to  stay  such  voluntary  waste. 
2  Ver.  738. 

[The  court  will  not  entertain  a  bill  for  an  account,  and  satisfaction  for 
waste,  (in  cutting  timber,)  brought  after  determination  of  the  tenant's 
estate  by  assignment,  unless  an  injunction  is  prayed  for.     3  Atk.  262.] 

[If  a  power  be  given  by  will  to  tenant  for  life^  to  cut  trees  as  four 
trustees  shall  allow  and  direct ;  on  the  death  of  all  the  trustees,  the 
power  remains;  but  the  court  will  preserve  the  check,  and  refer  it  to  a 
master,  to  see  what  trees  are  proper  to  be  cut    Ambler,  508.] 

And  after asettlement  upon  his  son  in  marriage,ifhecommitsvoluntary 
waste  and  destruction,  to  the  prejudice  of  his  son  in  remainder,  he  shall 
make  reparation  or  recompence  for  the  waste  committed.  R.  2  Ver.  738. 

[If  A.,  tenant  for  99  years,  if  he  so  long  live,  without  waste,  except 
voluntary ;  remainder  to  trustees  to  preserve,  &c.  remainder  to  first  and 
other  sons;  remainder  to  B.  in  fee;  agrees,  before  a  son  bom.  With  B., 
to  whom  he  is  indebted  on  mortgage,  to  cut  down  timber,  B.  not  to  take 
advantage  of  the  waste,  and  the  money  to  be  divided,  which  is  done; 
and  then  A.  has  a  son,  who  attains  21,  and  suffers  recovery  to  himself, 
and  his  heirs;  the  executors  of  B.  admitting  assets  shall  refund,  with 
interest  at  4  per  cent,  from  filing  the  bill.  3  Atk.  751.  1  Ves.  524.546.] 

[Trustees  to  preserve  contingent  remainders  may  have  an  injunction 
to  stay  waste  befqre  the  contingent  remainder-man  is  in  esse;  and  if 
waste  is  committed  afterwards,  tfie  offenders  shall  pay  the  value,  which 
shall  be  laid  up  for  the  contingent  uses.     Ibid.] 

But  if  an  estate  be  devised  to  A.  for  life,  and  afterwards  to  B.  in  fee, 
if  he  pays  .certain  lq;acies  within  such  a  time,  and  if  he  does  not  pay 
them  to  C,  he  paying  those  legacies ;  equity  will  allow  B.  to  cut  down 
timber  growing  upon  the  land,  for  payment  of  the  legacies,  without  the 
assent  of  A.  or  C.,  paying  for  the  damage  to  A.,  if  any  is  done. 
R.  2  Ver.  152. 

[Tenant  for  life,  without  waste,  may  cut  trees  (even  not  full  grown) 
though  not  to  the  prejudice  of  remainder-man.     1  Ves.  264.] 

So,  if  a  term  be  assigned  in  trust  for  A.  for  life,  and  afterwards  for 
B«  for  life,  without  impeachment  of  waste;  equity  will  allow  B.  to 
cut  down  timber  for  his  nuiintenance  in  the  lifetime  of  A.    R.  2  Ver.  218. 

If  the  lessee  of  a  tenant  for  life  has  conmiitted  a  waste  sparsim,  but  has 
also  improved  the  land,  he  shall  be  luded  on  payment  for  the  waste,  and 
acceptance  of  a  lease  with  an  increase  of  rent    Q.  2  Ver.  263. 

[Tenant 
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[Tenant  fi>r  lifis^  tbofeigli  without  impeodiBMnt  ofwnrtf,  is  obliged  to 
keep  tenants'  houses  in  repair,  unless  the  charge  is  excessive;  and 
shall  not  suffer  them  to  run  to  mini     2  Atk.  S8S.] 

[If  son  brings  bill  against  hia  father,  tenant  for  life,  without  waste,  bt 
waste  in  taking  up  a  floor  hdhad  laid  down,  transplanting  young  cab 
he  had  planteo^  turning  arable  to  pasture,  and  vice  versd,  and  no  injuoc- 
tion  is  applied  for,  the  bill  will  be  dismissed.     1  Ves.  521.] 

[If  giuurdian  converts  infant's  ancient  jpasture  into  arable,  it  is  waste, 
thoi^h  he  aU^^  it  was  on  account  of  the  distemper  among  catde. 
2  Ves.  282.] 
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80,  if  he  kad  a  term  fin*  years  in  himself,  and  afterwards  prndasK 
the  inheritance  in  the  name  of  trustees.     R.  1  Ver.  104. 

So,  if  he  limits  a  tenn  upon  a  trust  to  be[declared  by  his  vnH  m  writ- 
ing, and  if  he  mdces  no  disposition,  to  attend  the  inheritance ;  hebri 
nuncupative  will  ffives  (he  whole  to  A.  and  di^  without  an  her;  ^ 
term  shall  attend  the  escheat.     R.  1  Ver.  340.  357* 

If  lands  be  of  the  nature  of  gavelkind,  the  term  shall  be  distriboted 
for  the  benefit  of  each  heir.     1  Ver.  357. 

If  a  term  assigned  to  two  sons  on  the  purchase  of  die  father,  msi 
mortgage,  and  one  son  dies,  the  survivor  shall  i^ot  have  the  ben^t,  qxD 
payment  of  the  money  due  upon  the  mortgage.    R.  1  Ch.  R  119. 

If  a  term  be  assigned  in  trust  to  attend  the  inh^tance,  it  shall  not  be 
made  use  of  to  defeat  a  tenant  bv  the  curtesv.     R.  9  Ver.  324. 

If  there  be  a  term  to  attend  Ae  infaeritfmce,  a  devise  of  the  ift- 
heritanoe  defective  for  want  of  three  witnesses,  does  not  pass  tke 
term.     R.  Eq.  R.  170. 

[A  term  attendant  on  the  inheritance  is  part  of  it^  and  canootbe 
disannexed  by  the  court,  nor  pass  by  a  will  which  would  not  pav 
the  inheritance.    2  Atk.  71.] 

(4  W  23.)  To  preserve  contingent  u^^ 

Trustees  to  preserve  contingent  uses,  where  th^  estate  was  mortgigii 
and  subject  to  a  judgment,  and  afterwards  settled  upon  marri^  to  die 
use  of  the  mortgwor  for  life,  and  afterwards  to  his  wife  for  life^  thentd 
tiHistees,  and  to  tne  first  and  other  sons  in  tail,  shall  be  decreed  to  job 
with  the  mortgagor  in  a  sale^  where  the  wife  assents  and  no  son  is  bois> 
and  the  mortgage  cannot  be  otherwise  paid.     R.  2  Ver.  303. 

So,  if  a  term  be  vested  in  A.  to  the  use  of  his  (the  testator's)  will,  aod 
a  devise  is  to  B.  in  tail,  remainder  to  A.  in  fee,  and  B,  suflers  a  reco- 
very «nd  grants  to  C ;  it  shall  be  decreed  that  A.  shall  assign  the  tens 
for  the  benefit  of  C.     R.  2  Mod.  9. 

But  a  trustee  to  preserve  contingent  uses  shall  not  be  decreed  to  joii 
in  a  sa)^  for  payment  of  debts,  though  there  h.as  been  no  issue  fcff  twel« 
years,  nor  any  probability  of  issue  afterwards.     Dub-  1  Ver.  181. 

[If  A.  devises  his  lands  after  the  death  of  his  wife,  and  a  term  oflOOO 
years,  to  his  son  B.  for  99  years,  without  waste;  remainder  to  trostccs 
in  fee,  to  preserve  contingent  remainders,  remainder  to  fii^t  and  btlier 
sons  oF  B.,  remaindcHT  toiiis  seomd  son  C.  for  99  yearsj^  remainder  to 
trustees  to  preserve,  &c.  remainder  to  the  first  and  other  sons,  remaiiylff 
to  his  own  younger  sons,  in  like  manner,  remainder  to  his  daughtei^ 
remainder  to  his  heirs^  and  A.  dies,  and  B.  dies  without  issoc^  and  C 
marries,  and  has  a  son  who  is  of  age,  and  they  two  become  indebted  bj 
bcrnd,  and  make  assignments  of  the  settled  estate  in  trust  for  credius^ 
and  agree  to  sufier  recovery:  to  make  this  provision  for  creditors  effectual, 
the  court  will  not  decree  to  trustees  to  join  in  the  recoveiy;  iboo^ 
had  they,  done  it  voluntarily,  it  might  possibly  not  have  been  a  bread)  of 
trust.     3  Atk.  22.] 

[Equity  will  not  direct  a  trustee  to  preserve  contingent  lemaindtf^ 
to  join  with  tenant  in  tail,  to  make  a  teqant  to  ihepractpef  in  order  to 
sell  the  estate  to  prejudice  the  remainder-man,  though  if  I\e  havejoioef^ 
the  court  will  not  punish  him  as  for  a  breach  of  trust.  Amblerf  11^ 
I  Brown,  534.] 

8  So, 
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So,  a  breach  of  trust  shall  never  be  decreed ;  atf^  if  a  marriage  settle^ 
ment  be  to  A.  for  life,  and  afterwards  to  the  wife  for  a  jointure^ 
thea  to  trustees  to  preserve  contingent  uses,  then  to  the  first  and 
other  sons,  &c.  the  trustees  shall  not  be  decreed  to  join  in  a  sale* 
though  the  portion  was  not  paid,  and  though  it  be  for  payment  of 
debts.     R.  2  Ca.  Ch.  144. 

So,  if  a  father  be  circumvented  to  do  an  act,  by  which  the  oon- 
tingent  estates  are  destroyed,  the  person  defeated  shall  be  rdieved  in 
equity.     1  Ver.  444.  447. 

So)  if  trustees  to  preserve  contingent  remainders  join  in  a  feoffme&tf 
or  release  to  the  tenant  ibr  life,  whereby  the  remainders  are  merged ;  it 
will  be  a  breach  of  their  trust,  and  the  feoffment  shall  be  to  the  former 
uses;  and  then  the  trustees  ^all  purchase  another  estate  to  the  same 
uses,  where  the  feotfee  is  a  purchaser  for  a  valuable  consideration,  without 
notice.     R.  2P.W.  612. 

(4  W  24.)  To  raise  portions. 

If  a  term  be  in  trust  to  raise  portions  for  children,  and  be  afterwards 
merged  by  the  descent  of  the  inheritance,  equity  will  revive  the  term  lor 
die  benefit  of  the  children.     2  Ver.  91.208.    Vide  ante,  (S  Z  4.) 

So,  if  A.  creates  a  term  for  portions  for  his  daughters,  and  afterwards 
limits  tlie  estate  to  his  own  right  heirs,  and  dies  having  only  one  daughter 
his  heir;  the  term  shall  not  be  merged  in  equity,  unless  it  be  for  the 
bmefit  of  the  heir.     2  Ver.  352. 

But  where,  by  artides  upon  marriage,  1200/.  was  agreed  to  be  vested 
in  land  to  be  settled  upon  the  husband  for  life,  to  his  wife  far  life,  to  the 
first  and  other  sons  in  tail,  then  for  a  term  to  trustees  for  portions  for 
the  daughters,  and  afterwards  to  the  right  heirs  of  the  husband,  who  dies 
before  the  settlement  made^  having  only  a  daughter;  the  land  shall 
be  decreed  to  the  daughter  and  her  heirs,  subject  to  the  jointmre,  without 
the  term  &r  portions,  which  was  of  no  use  to  the  daughter  and  heir. 
2  Ver.  S51. 

(4  W  25.)  Breach  of  trust,  how  punished. 

[A  court  of  equity  can  lay  hold  of  every  breach  of  trusty  ^whether  the 
person  guilty  is  in  a  private  or  a  public  capacity.     2  Atk.  400.] 

[Trustees  to  preserve  contingent  remainders  may  be  guilty  of  breach 
of  trust,  and  are  punishable  for  it     S  Atk.  751.     1  Ves.  524.  546.] 

[A  breach  of  trust  is  considered  as  a  simple  contract  debt,  and  &lls  on 
trustee's  personal  estate  only.     2  Atk.  119.     1  T.  R.  42.] 

[A.  and  B.  trustees  under  a  deed,  and  neither  to  answer  for  the  other ; 
A.  receives  money>  and  by  writing  under  hand  and  seal  acknowledges  it, 
and  that  B.  received  no  part,  he  never  puts  it  out,  ;ind  dies.  This  writing 
is  a  specialty,  good  against  the  executor,  but  not  against  the  heir ;  but 
the  cestmque  trust,  in  case  of  deficiency,  shall  stand  in  the  place  of  the 
personal  estate.     C.  T.  T.  109.] 

If  a  man  acts  contrary  to  his  trust,  he  shall  be  decreed  to  make  satis- 
ftiction ;  as,  if  there  are  articles  between  A.  and  B.  to  make  a  jointure  on 
the  wife  of  A.,  and  by  importuni^  R  releases  his  covenant,  and  delivers 
up  the  articles  to  A. ;  he  shall  make  a  recompence  to  the  wife  and  the 
<£i]dren  of  the  marriage,  tor  his  breach  of  trust.    Semb.  Ca.  Cb.  125. 

If  a  trustee  in  a  recognizance  releases  the  recognizance,  he  shall 

-    3  G  2  pay 
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pay  the  principal  and  interest,  if  it  does  not  exceed  the  penalty.  It 
1  Ver,  842. 

If  a  judgment  be  to  A.  for  the  security  of  articles  for  making  a  joio- 
ture»  and  A.  by  corruption  acknowledges  satisfaction,  whereby  the 
jointure  iis  defeated ;  A.  shall  make  good  to  die  wife  all  her  damage.  It 
Ver.  620. 

Yet  if  A.  had  a  colour  to  do  it,  and  did  not  act  by  oorrupticyti,  he  shftll 
only  pay  costs.     2  Ver.  619. 

So,  if  a  trustee  sells  the  land,  and  after  a  fine  and  nonclaim  for  fi?e 
years,  repurchases  it  for  a  valuable  consideration,  equity  will  decree 
ihe  land  to  the  cestuique  trust.  I  Ver.  60,  61.  84.  145.  2  Ca.  CL 
126. 

So,  if  a  trustee  sells  to  A.  who  has  notice  of  the  trust/  who  levia 
a  fine,  and  five  years  pass;  the  cestuique  trust  shall  not  be  barred; 
for  A.  having  notice  shall  be  a  trustee  for  him.  Eq.  Abr.  256*  1  Ver. 
149. 

[If  trustees  to  preserve  contingent  remainders  for  chQdren  unborn, 
join  to  defeat  them  (though  under  pretence  of  raising  money  to  par 
testator's  debts,  and  though  the  child,  who  would' have  been  tenant  in 
tail,  is  afterwards  made  tenant  for  life),  it  is  a  breach  of  trust  rdievafalf 
in  equity :  if  there  is  a  purchaser  without  notice -for  a  valuable  oonsidos- 
tion,  the  trustees  shall  answer  it;  if  not,  the  estates  shall  be  reccKi- 
veyed  to  th^  former  uses.     C.  T.  T.  252.] 

[If  trustees  are  appointed  to  receive  rents,  and  apply  them  for  the 
maintenance  of  A.  and  B.  till  25^  and  to  raise  500o2.  for  A/s  portion, 
and  for  other  purposes,  and  then  the  estate  is  devised  to  B.,  and  the 
trustees  let  B.  into  possession  before  25,  they  shall  be  answerable  for  what 
is  received  by  B.     1  Atk.  550.] 

[If  after  marriage  a  husband  conveys  his  wife's  fortune  to  a  trustee  fcr 
her  separate  use,  and  the  trustee  is  guilty  of  a  breach  of  trust  (by  deW- 
vering  up  the  fortune  to  the  husband),  the  court  will  decree  him  to  make 
satisfaction  to  the  cestuique  trust.     2  Atk.  243.] 

[But  if  it  i^)pears  that  the  wife  had  joined  earnestly  in  the  request  to  the 
trustee  (her  mother),  promised  to  release,  lived  with,  and  was  maintained 
by  her  till  the  husband's  death,  and  for  years  after,  till  her  second  mar- 
riage, offered  to  release  while  sole,  and  that  on  the  treaty  for  tlie  second 
marriage  neither  she  nor  her  husband  mentioned  it,  the  court  will  not 
decree  satisfaction.     Ibid.] 

(4  W  26.)  Though  the  breach  be  purged  as  to  a  stranger. 

So,  though  the  breach  of  trust  was  purged,  he  who  was  guilty  of  the 
breach  shall  not  take  advantage  of  it;  as,  if  A.  sells  for  a  valuable  con- 
sideration, in  breach  of  his  trust,  and  the  purchaser  levies  a  fine,  and  five 
years  pass  without  claim,  and  afterwards  A.  purchases  the  same  land,  be 
shall  not  avoid  the  trust  by  the  fine  and  non-claim.  R.  2  Ca.  Ch.  126. 
Eq.  Abr.  256. 

(4i  W  27.)  Though  the  trust  estate  lies  out  of  the  jurisdiction 

of  the  court. 

So,  a  breach  of  trust  shall  be  remedied,  though  the  land  be  out  of 
tlic  jurisdiction  of  the  court;  as,  \£  the  land  lies  in  Ireland^  but  the  trus- 
tee lives  within  the  jurisdiction  of  tbe  courts  chancery  will   proceed 

against 


